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PREFACE. 


Jn  this  Tolnme  I  take  ap  tlie  consideralioQ  of  tiioM  incorporeal 
hereditaments  which  are  called  Easements,  or  tuee  and  profits  in  the 
land  of  another.  It  ia  a  continoation  of  my  work  opon  the  Law  of 
Real  Proper^,  and  is  written,  as  that  was,  with  the  intention  of 
stating  the  law  of  the  subject  with  snoh  completeness  as  to  make  the 
treatioe  Talnalde  to  the  courts  and  to  practiBing  lawjere.  The  sub- 
ject is  cme  that  presents  many  difficult  gueetJooB,  and  to  such  oi 
these  as  seemed  to  be  of  practical  importance  I  have  given  much 
attention ;  but  hare  not  sought  ont  or  dwelt  upon  those  that  seemed 
to  be  for  the  most  part  theoretical.  In  fact,  all  through  the  volume 
I  have  given  my  attention  to  those  parts  of  the  subject  that  are  <^ 
genenl  and  every-day  use,  more  folly  than  to  others  not  of  such 
practical  importance.  Thus,  I  have  devoted  seven  chapters  to  the 
subject  of  Private  Ways  and  one  to  Public  Ways,  embracing 
together  about  one-third  of  the  volume,  because  rights  of  way  are 
of  greater  practical  importance  than  any  other  division  of  the  sub- 
ject of  Easements. 

I  have  dted  a  great  number  of  casra,  about  five  thousand,  uid 
believe  that  they  will  generally  be  found  to  fully  support  the  propo* 
sitioDB  to  whidi  tliey  are  ated.  It  should,  however,  be  kept  in 
mind  that  the  writer  of  a  l^al  text-book  often  cites  cases  which  are 
not  deciaons  sustaining  the  statement  in  his  text,  but  only  contain 
dicta,  or,  perhaps,  a  discusdon  of  the  matter  in  hand,  or  a  reference 
to  it,  without  any  expreaaon  of  opinion  by  the  court.  A  writer 
who  undertakes  to  make  a  reasonably  full  citation  of  authorities 
would  be  considered  much  in  fault  if  he  merely  cited  those  decisions 
which  squarely  meet  and  sustain  his  text. 
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It  is  qnite  pofluble  that  I  maj  hereafter  write  apon  some  other 
important  divisiona  of  the  Law  of  Real  Property;  and  if  I  do,  the 
Tolomes  will  be  publiahed  tmder  epedfic  titles,  as  a  oontmoatton, 
and  not  as  an  inseparable  part  of  mj  work  upon  Beal  Proper^. 

L.   A.   J. 

Boston,  Januar;  1,  1898. 
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PART  I. 

EASEMENTS    IN    GENERAL   AND    THEIR 
CREATION. 


EABEHXIITS  DEFINED   AND  DISTIKOVI8BXD. 

I.  In  general,  1-17.  |  IV.  Profit  k  prendre,  49-63. 

II.  Appurtenant  to  land,  iS-ji.  V.  License,  63-79. 

III.  In  groH,  33-4S.  ' 

I.     In  General. 

1.  An  eawment  Is  a  prlvUege  without  profit  vMoh  one  haa  fbr 
tbe  benefit  of  his  land  In  the  land  of  another,'  An  easement  has 
also  been  defined  in  more  ample  terms  to  be  "  a  privilege  without 
profit,  which  the  owner  of  one  tenement  haa  a  right  to  enjoj  in 
respect  to  that  tenement  in  or  over  the  tenement  of  another  person 
whereof  the  latter  is  obliged  to  saSer  or  refrain  from  doing  some- 
thing on  Ms  own  teaement  for  the  advantage  of  the  former. ' '  * 

Again  it  ie  said  to  be  "  a  right  which  one  proprietor  has  to  some 

'WMhb.  Eosem.  3;Giiddmnl'sEueiii.  3  L.  R.  A.  78);  NelUs  v.   Munson,  108 

453;  Hewlins  v.  Shippam,  j  B.  &  C.  N.  Y.  453,459,  i;  N.  E.  Rep.  739;  Hills 

Ml,  319;  Wjnn  V.  Garland,  19  Ark.  33,  v.   Hilier,  3  Paige,  354,  257,  34  Am. 

68  Am.  Dec.  190;  Johnson  v.  L^wis,  47  Dec.   aiS;   Pierce  v,  Keator,  70  K.  Y. 

Ark.U, 71,  14  S.  W.Rep.^t66;  Dubuque  419,  431,  36  Am.   Rep.  Cis;   WoUe  v. 

T.  Halonef ,  9  Iowa,  450,   74  Am.  Dec  Frost,  4  Sandf.  Ch.  73;  Post  v.  Pearsall, 

358;  Karmuller  v.  Krotz,  18  Iowa,  353,  33  Wend.  435.  438;  Jackson  v.  Trunin- 

356,  per  Dillon,  J.i   Morrison  v.  Mar-  ger,  9  Oreg.  393,   397;  Big   Mountain 

qnardt,  34  Iowa,  35,  61,  93  Atni.  Dec  Imp.  Co.'*  Appeal,  54  Pa.  St.  36[. 

444:  Cook  V.  Chicago,  B.  ft  Q.  R.  Co.,  'Goddard  on  Easem.  3;  approved  in 

40  Iowa,4ji;  Ritger  v.  Parker,  8  Cush.  Steveason  v.  Wallace,  37  Gratt.  77,  B7, 

14s.  147,  54  Am.  Dec  744;  Greenwood  and  Tardj  v.  Creasy,  81  Va,  553.  556.  59 

Lake  &  Port  J.  R.  Co.  v.  New  York  &  Am.    Rep.   676;    Ritger    v.    Parker,   8 

G,  L.   R.   Co.,  134  N.  Y.  43S,  31  N.  E.  Cush.  14s,  54  Am.  Dec.  744,  per  Stiaw, 

Rep.  874,  47  N.  Y.St.  J50;  Hujrck  v.  An-  C.  J.;  Owen  v.  Field,  io3  Moss,  go,  103. 

drews,  113  H.  Y.  St,  so  N.  E.  Rep.  581,  per  Ames,  J. 


Digitized  byGoOgIc 


§§  2,  3.]  lUSEMKNTS    DEFINED   AND    DISTINGUISHED. 

prolit,  benefit  or  lawful  use,  out  of  or  over  the  estate  of  another 
proprietor. ' ' 

This  latter  de&iition  is  exceptional.  Almost  all  the  definitions 
exclude  those  pri\-ileges  which  include  rights  to  profits  out  of  the 
Boil.  These  are  called  rights  to  profits  A^endre,  and  are  regarded 
ae  a  peculiar  species  of  easements,  and  are  treated  of  under  that  title. 

The  essential  qualities  of  easements  as  stated  in  almost  the  same 
tei-ms  by  the  courts  in  many  cases,  and  b;  distinguished  authors,  are 
these:  First,  thej  are  incorporeal;  second,  they  are  imposed  on 
corporeal  property ;  third,  they  confer  no  right  to  a  participation  in 
^le  profits  arising  from  such  property ;  fourth,  they  are  imposed  for 
the  benefit  of  corporeal  property;  fifth,  there  must  be  two  distinct 
tenements, —  the  dominant,  to  which  the  right  belongs,  and  the  ser- 
vient,  upon  which  the  obligation  rests.' 

2.  An  easement  aside  from  an  easement  in  gross  oan  exist  only 
as  it  is  appurtenant  to  land.'  It  cannot  exist  unconnected  with 
the  land,  to  the  enjoyment  and  occupation  of  which  it  is  incident. 
A  right  in  the  land  granted  for  the  personal  use  and  benefit  of  au 
individual  is  a  personal  privilege,  which  is  called  an  easement  in 
gross,  as  distinguished  from  the  privilege  usually  termed  an  ease- 
ment, which  is  a  privilege  incident  to  particular  land.  Whether  a 
privilege  is  a  personal  right,  or  is  appurtenant  to  some  estate,  and 
therefore  an  easement,  is  determined  by  a  fair  interpretation  of  tlie 
instrument  creating  it,  aided,  if  necessary,  by  the  situation  of  the 
property  and  the  surrounding  circnmstances.' 

3.  The  land  in  ftivor  of  which  the  priTilege  exists  is  oalled  Uie 
dominant  tenement,  and  that  upon  which  the  burden  or  servitude 
is  imposed  is  called  the  servient  tenement.  Both  have  reference  to 
the  land,  and  not  to  the  person,  of  its  owner.*  It  is  essential  to  an 
easement  that  there  should  be  both  a  dominant  and  servient  estate. 

'Washb.  Easem.  3;  Wolfe  v,  Frost,4  Morion,   ].;  substantially   in   his   lan- 

Sandf.  Ch.  ^i,  89;  Pierce  v.  Keator,  70  guage. 

N.  Y.  419,481,  a6  Am.  Rep.  6ia;  Shirley  *Mayo  v.  NewhDff,47  N.  J.  Eq.  31, 19 

V.  Crabb,  138   Ind.  aoo,  aoj;  Harrison  AC.  Rep.  837;  Pierce  v.  Keator,  70  N. 

v.  Boring,  44  Tex.  255,  367.  Y.  419,  421;  36  Am.  Rep.  612;  Wolfe  v. 

'Ackroyd   v.   Smith,    10  C.   B.   164;  Frost,  4  Sandf.  Ch.  73;  Willoughby  v. 

Wagner  v.  Hanna,  38  Ca],  116,  99  Am.  Lawrence,  116  III.  11,  16,  4  N.  E.  Rep. 

Dec.  3S4:  Peck  v.  Connay,  119  Mass,  356;  Kieffer  v.  Imhofl,  36  Pa.  St.  438; 

546;  Tardy  v.  Creasy,  81  Va.   553,  59  Wagner  v.   Hanna,  38  Cal.  rii,  116,  99 

Am.  Rep.  676,  Am.  Dec.  354. 

'Peckv.  Conway,  119  Mass.  546,  per 
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A  privilege  to  nee  the  land  of  anotiier,  whicli  has  no  reference  to 
the  land  of  the  person  to  whom  the  privilege  is  given,  ie  not  an 
easement.'  -  It  is  as  essential  that  an  easement  shonld  be  connected 
with  s  dominant  tenement,  as  it  is  that  there  should  be  a  tenement 
over  which  the  right  is  exercised.'. 

Bat  while,  as  a  general  rule,  there  must  he  a  dominant  estate  to 
which  an  easement  may  appertain,  and  a  servient  estate  upon  which 
it  ifi  imposed,  "there  may  be  easements  in  gross,  which  are  not 
appurtenant  to  any  land,  and  which  the  owner  may  enjoy,  although 
he  does  not  own  or  possess  a  dominant  estate  or  any  land  whatever. "  ^ 

4.  A  right  of  exemption  from  paring  toll  to  a  turnpike  oompany 
is  not  an  easement.  The  right  of  the  turnpike  company  to  collect 
tolls,  when  this  right  is  conferred  upon  it  in  consideration  of  its 
building  the  road,  is  itself  an  easement.  The  road  belongs  to  the 
public  and  every  one  has  the  riglit  to  use  it  upon  pa^ying  tlie  tolls 
established  by  law.  An  exemption  from  such  payment,  conferred 
upon  the  owner  of  land  through  which  tlie  road  is  built,  ia  not  an 
easement,  because  there  is  no  servient  estate.  Such  person  has  the 
right  to  use  the  road  as  one  of  the  public.  This  agreement  with  the 
turnpike  company  simply  relieves  him  from  the  payment  of  tolls.* 

6.  It  is  not  essential  that  tbe  dominant  and  servient  eatates  shall 
be  oontdgnons,  except  that  in  the  case  of  a  right  of  way,  it  is  said 
to  be  essential  that  one  terminus  of  the  way  shall  be  in  the  domi~ 
nant  estate.*  Thus  a  pew  in  a  church  may  be  appurtenant  to  a 
house  quite  distant  from  the  church.*  The  owner  of  a  spring  in  a 
village  laid  an  aqueduct  ^ong  the  village  street.  By  a  deed,  duly 
ackncfwledged  and  recorded,  he  granted  to  the  owner  of  a  house  and 
land  upon  a  street  which  intersected  that  on  which  the  pipe  was  laid, 
the  right  of  taking  from  the  aqueduct  through  a  half -inch  pipe, 
water,  sufficient  for  the  use  of  the  householder's  family,  or  his  heirs 
and  assigns  owning  and  occupying  his  land,  "  to  have  and  to  hold 
the  said  right  and  privilege  forever,"     The  owner  of  the  spring 

'RaDgelcjr  v.  MidlMd  R.  Co.,  L.  R.,  'Wagner  v.   Hanna,  38  Cal.  iii,  99 

3  Ch.  App.  306,  310,  per  Lord  Games;  Am.  Dec.  354. 

Wolfe  V.  Frost,  4  Sandf.  Ch.  7*;  Dark  'Mayorof  NewYork  v.  Law,  H5N.Y. 

V.  John'ston,  55  Pa.  Si.  164;  93  Am.  Dec.  380,  392.  ad  N.  E.  Rep.  47>.  per  Earl,  J. 

733;  Codwftladerv.  Bailey,  17  R.  I.  495,  *  Kellett  v.   Clayton,  99  CaL   310,  33 

aj  All.  Rep.  ao,  14  L.  R.  A.  300;  Wagner  Pac.  Rep.  38; ;  Wood  v.  Tnickee  Turn- 

V.  Hkona,  38  Cal.  rii,  116,  99 Am.  Dec.  pike  Co.,  24  Cal.  474. 

354-  'SM. 
■§11 
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conveyed  his  interest,  and  hie  grantee  cut  off  the  householder's  sup- 
ply of  water.  In  an  action  bj  tiim  against  the  grantee,  it  was  held 
that  the  right  of  the  plaintiff  to  take  tlie  water  was  not  personal  or 
in  gross,  but  was  connected  with  his  house-lot,  and  amounted  to  an 
easement,  and  would  pass  with  the  laud  to  whomsoever  that  might 

A  dara  or  reservoir  may  be  appurtenant  to  a  mill  though  situated 
at  a  considerable  distance  therefrom.'  Tlie  dam  or  reservoir  U 
incident  to  the  mill  and  necessary  to  its  benelici&l  enjoyment.  It 
passes  with  the  mill  upon  a  conveyance  witliout  special  mention. 
"It  is  said  this  dam  or  easement,"  in  the  case  just  cited,  "is  too  far 
distant  to  pass  by  a  conveyance  of  the  mill.  But  the  idea  and  defi- 
nition of  an  easement  incident  to  real  estate  granted,  is  a  privilege 
off  aud  beyond  the  local  boundaries  of  the  land  or  tenement  con- 
veyed. There  is  always  a  dominant  and  a  servient  tenement.  It 
ia  not  necessary  that  they  should  be  contiguous  to  each  other.  Tlie 
proximity  of  the  one  to  the  other  is  of  little  comparative  importance 
in  determining  the  question  whether  the  easement  passes  by  a  convey- 
ance of  the  dominant  tenement.  It  depends  rather  upon  tlie  nature, 
cliaracter  and  purpose  of  tlie  easement,  its  relation  to  tlie  subject 
matter  of  the  grant,  its  accustomed  use  in  connection  with  it,  and  its 
necessity  to  tlie  value,  and  to  the  beneficial  and  convenient  use  of 
the  premises  granted.  Tliere  is  a  necessary  connection  between  the 
mill  and  the  stream  and  fountain  of  water  which  supply  it,  and 
which  had  long  been  used  in  connection  with  it.  The  value  of  tlie 
mill  depended  mainly  upon  this  privilege,  so  that  without  it  the  mil! 
was  almost  wortliless.  The  easement  or  privilege  in  question  was 
necessary,  if  not  indispensable,  to  the  use  of  the  mill,  was  of  great 
value  to  the  grantee,  and  of  no  value  apparently  to  the  grantor  after 
he  liad  parted  with  the  mill.  Under  these  circumstances  it  is  clour 
that  the  easement  passed  with  the  mill," 

A  reservation  of  a  half  interest  in  a  well  with  a  right  of  way  to  it, 
is  an  easement  appurtenant  to  other  land  of  the  grantor  altliough 
the  dominant  and  servient  estates  are  not  in  contiguity,  being  eepa- 
rated  by  a  liighway.  Tlie  right  reserved  is  not  a  mere  personal 
right  or  Ucense  for  the  benefit  of  the  grantor  alone,  but  is  for  tlie 
benefit  of  the  grantor's  estate  and  passes  to  his  grantee.' 

'Cady  V.  Springfield  Water  Works  'Perrin  v.  Garfield,  37  Vl.  304,313. 
Co..  134  N.  Y.  118,  31  N.  E.  Rep.  245;  *Wiu  v.  Jeffersoo  (Ky.),  18  S.  W. 
Phillips  V.  Rhodes.  7  Met.  332.  Rep.  339. 
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6.  An  «aaenient  exists  toe  Uie  benefit  of  the  d<munant  owner 
slone,  and  the  servieBt  owner  acquires  no  right  to  insist  upon  its  con- 
tinuaDce,  or  to  claim  damages  upon  ite  abandonment.^  Thus  a 
canal  company  under  legislative  authority  diverted  for  the  purposes 
of  the  canal  a  considerable  part  of  the  water  of  a  brook,  the  residue 
of  tlie  waters  of  the  brook,  much  diminished  in  quantity,  continuing 
to  Jtow  in  its  original  channel.  After  the  lapse  of  about  half  a  cen- 
tury the  canal  was  purchased  by  a  railway  company,  and  subse- 
quently filled  up  and  a  cut  made  which  restored  the  water  to  tlie 
brook.  The  bed  of  the  stream,  owing  to  the  diminished  scour  of 
the  water,  had  been  filled  up,  so  that  it  was  insufficient  to  carry  off 
the  water  coming  down  in  extraordinary  floods.  Snch  a  flood 
occurring,  and  tlie  water  overflowing  and  damaging  the  crops  of 
one  who  owned  land  on  the  stream  below  the  point  where  the  water 
was  diverted  to  the  canal,  and  where  the  water  was  afterwards 
restored  to  it,  this  landowner  brought  an  action  against  the  railway 
company  for  damages ;  and  it  was  held  that  he  had  no  right  of 
action,  because  no  obligation  was  imposed  upon  the  canal  company 
or  its  grantee  to  continue  the  diversion.  The  enjoyment  by  tlie 
landowner  of  a  relief  from  the  water  for  many  years  gave  him  no 
legal  right  to  a  continuation  of  that  relief.  On  the  other  hand, 
when  the  canal  company  ceased  to  use  the  water  for  the  purposes 
authorized,  the  riparian  owners  below  had  a  right  to  insist  that  tlie 
water  should  be  allowed  to  flow  in  its  natural  course  for  their 
benefit.  Chief  Justice  Cockburn  deHvering  judgment  said: 
"  Now,  it  is  of  tlie  essence  of  such  an  easement  tliat  it  exists  for  tlie 
benefit  of  the  dominant  tenement  alone.  Being  in  its  very  nature 
a  right  created  for  the  benefit  of  the  dominant  owner,  its  exercise 
by  Iiim  cannot  operate  to  create  a  new  right  for  the  benefit  of  tlie 
servient  owner.  Like  any  other  right,  its  exerdse  may  be  discon- 
tinued, if  it  becomes  onerons,  or  ceases  to  be  beneficial,  to  the  party 
entitled.  An  easement  like  the  present,  while  it  subjects  the  owner 
of  the  servient  tenement  to  disadvantage  by  taking  from  him  the 
UBe  of  the  water,  for  tlie  watering  of  his  cattle,  tlie  irrigation  of  his 
land,  the  taming  of  his  mill,  or  otlier  beneficial  use  to  which  water 
may  be  applied,  may,  on  tlie  other  hand,  no  doubt,  be  attended  inci- 
dentally with  equal  or  greater  advantage  to  him,  as,  for  instance,  by 
rendering  him  safe  from  the  danger  of  inimdation.  But  tliis  will 
■  Uuon  V.  Shrewsbury  &  K.  Ry.  Co.,  L.  R.  6  Q.  B.  S78.  S8s,  10  Eng.  Rul. 
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give  Itim  no  right  to  meist  on  tlie  exemse  of  the  casement  on  Uie 
part  of  the  dominant  owner,  if  the  latter  finds  it  expedient  to  aban- 
don his  right.  In  like  manner,  where  the  easement  coneietB  in  the 
right  to  discharge  water  over  the  land  of  another,  thongh  the  water 
may  he  adrantageons  to  the  servient  tenement,  the  owner  of  tlie 
latter  cannot  acquire  a  right  to  have  it  discharged  on  to  his  land,  if 
the  dominant  owner  chooses  to  send  the  water  elsewhere,  or  to  apply 
it  to  ano&er  purpose. ' ' ' 

7.  The  law  of  oBBoments  and  servitudes  relates  exclusively  to 
land  and  has  no  applioation  to  ohattels.^  But  the  owner  of  a 
building  disassociated  in  title  from  the  land  whereon  it  stands,  may, 
when  he  sells  part  of  it,  reserve  rights  in  the  part  sold,  for  the 
benefit  of  the  part  retained,  which  ^e  law  will  maintain  and 
protect.' 

8.  The  owner  in  fee  ot  land  may  impose  upon  It  any  burden 
however  injurious  or  destructive,  not  inconsistent  with  his  general 
right  of  ownership,  if  such  burden  is  not  in  violation  of  public- 
policy,  and  does  not  injuriously  affect  tlie  rights  or  property  of 
others.*  Anything  that  is  for  the  advantage  of  the  dominant 
owner,  and  to  the  disadvantage  of  the  servient  owner  is  an  ease- 
ment.  Thus  a  right  to  the  free  passage  of  light  and  air  over  and 
through  a  street  to  and  from  the  adjoining  land  is  an  easement.' 
The  right  to  discharge  smoke  and  soot  on  the  premises  of  anothei'  is 
an  easement  within  the  meaning  of  a  statute  enacted  to  prevent  or 
regulate  the  acqtusition  of  easements  by  prescription.'  Tlie  right 
to  dischaT;ge  in  the  air  over  another's  land,  cinders,  ashes  or  noxious 
vapors  may  be  acquired  as  an  easement;  and  the  exercise  of  this 
right  in  a  public  street,  interrupting  the  free  passage  of  light  and 
air  to  and  from  the  adjoining  premises,  constitutes  the  taking  of  the 
easement  which  an  abutting  owner  has  in  tiie  street.'  "Ease- 
ments," says  Lord  Hersehell,  "may  be  of  various  cliaracters,  and  it 
is  a  fallacy  to  suppose  that  every  easement  must  be  brought  within 
some  particular  class  which  has  been  recognized,  such  as  the  class 

'Masonv.Sbrewsbury  &  H.Ry.Co.,  R.    Co.,  i    Hun,  507,  509,   per  Board- 

L.  R.  6  0-  B.  57B,  587. 10  Eng.  Rul.  Cas.  man,  J. 

32,  30,  per  Blackburn,  J.  >  Lahr  v.  Hetropolilan  Elev.  R,  Co., 

'  Mayo  V.  Newhoff,  47  K.  J.  Eq.  31,  lo*  N.  Y.  268,  10  N.  E.  Rep.  jaS. 

19  All.  Rep.  S37.  *  Churchill  v.  BurlingioD  Water  Co., 

»Mayo  V.  Newhoff.  47  N.  J.  Eq.  31.  (Iowa),  6a  N.  W.  Rep.  646. 

iqAtl.  Rep.  837.  '  Slory   v.    Railroad   Co.,    90   N.   Y. 

*Van    Rensselaer    v.   Albany   &   S.  133,  43  Am.  Rep.  146. 
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relating  to  water-ooiirseG,  or  light  or  air  or  otherwise.  If  a  right 
is  granted  by  the  owner  of  land  to  another  person  to  enter  and  to  do 
Bomething  on  the  grantor's  land  for  the  benefit  of  the  land  of  tlist 
other  person  that  j>rima facie  is  an  easement.  And  I  do  not  see 
any  reason  why  there  should  not  be  a  perfectly  valid  easement  in 
this  right  to  go  upon  tlie  land  of  the  owner  of  locks  or  sluices,  and 
in  timee  of  flood  raise  those  locks  or  slnices  to  let  the  water  down 
for  the  benefit  of  the  land  of  the  person  who  exercises  the  right."  ' 

'*  9.  In  Mversl  States  the  Tartous  easemeiita  are  enumerated  by 
statute  Iaw.  In  Califbmia,  Montana,  North  Dakota,  Oklahoma, 
South  Dakota  *  the  following  land  burdens  or  servitudes  upon  ' 
land,  may  be  attached  to  other  land  as  incidents  or  appurtenances, 
and  are  then  called  easements.  1.  The  right  of  pasture;  2,  The 
right  of  fishing;  3,  The  right  of  taking  game;  4,  The  right  of 
way;  5,  The  right  of  taking  water,  wood,  minerals  and  other 
things;  6,  The  right  of  transacting  business  upon  laud;  1,  The 
right  of  coaducting  lawful  sports  upon  land;  8,  The  right  of 
receiving  air,  light,  or  heat  from  or  over,  or  discharging  the  same 
npon  or  over  land;  9,  The  right  of  receiving  water  from  or  dis- 
chai^ing  the  same  upon  land;  10,  The  right  of  flooding  land; 
11,  The  right  of  having  water  flow  without  diminution  or  disturb* 
ance  of  any  kind;  12,  The  right  of  using  a  wall  as  a  party-wall; 
13,  Tlie  right  of  receiving  more  than  natural  support  from  adjacent 
land  or  things  afiixed  thereto;  14,  The  right  of  having  the  whole  of 
a  division  fence  maintained  by  a  coterminous  owner;  15,  The  right 
of  having  public  conveyances  stopped,  or  of  stopping  tlie  same  on 
land;  16,  The  right  of  a  seat  in  church ;  17,  The  right  of  burial. 

The  following  laAd  burdens  or  servitudes  upon  land,  tnay  be 
granted  and  held,  tiiough  not  attached  to  land:  1,  The  right  to 
pasture,  and  of  fishing  and  taking  game;  3,  The  right  of  a  seat  in 

'  Simpson    v.    Mayor    of     Godman-  owner  affected  by  the  exercise   of   the 

Chester  [1S96],  1  Ch.  314,  319.     In  this  right. 

case  the  owners  of  a  mill  bad  for  up-  'CalUbnilft:    Civ.  Code,  g§  6ot-8ti. 

wards  of  20a  years  exercised  an  unin-  Kntuu:    Civ.    Code   i8g5,  §    1250- 

ICTTuptcd    rigfat   to   open   in   times   of  1360. 

flood,  ceruio   river  locks,  and  it  was  Hortli  Dakete:    R.   Codes    1S9S,    g§ 

held  that  the  present  owner  of  the  mill  3351-3361. 

was  entitled  to  the  right  as   an   ease-  OUiltomk:    Comp.    Stats.    1893,    ^ 

ment,  and  that  sucb  easement  would  3724~3734- 

be  presumed  to  have  been  granted  in  Sona   DakoU:    Comp.    Laws,    1887, 

respect  of   the  lands  of    the  present  gg  3760-2770. 
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§§  10,  11.]      EASEMENTS    DBFENED   AND   DISTINOIJIAHBD. 

church;  3,  The  right  of  bprial;  4,  The  right  of  taking  rents  &nd 
tolls;  5,  The  right  of  way;  6,  The  right  of  taking  water,  wood, 
mineral,  or  other  things. 

The  enumeration  given  above  includes  not  onlj  easements  prop- 
erly 80  called,  hut  profits  d  prendre  as  well. 

10.  There  are  many  easements  besidea  the  prinoipal  ones  named 
In  these  statutes.  There  may  be  an  casement  of  piling  articles  of 
merchandise  in  boxes  and  bales,  of  hoisting  them  into  a  building, 
and  of  swinging  shutters  over  a  passage  way.'  Tliere  may  be  an 
easement  to  pile  logs  and  limiber  upon  land  used  as  a  mill  yard  for 
tlie  accommodation  of  a  saw-mill.' 

A  right  of  pasturage  is  an  easement.  Thus  a  reservation  of  the 
grass,  herbage,  feeding  and  pasturage  creates  an  easement  in  the 
grantor  to  enter  and  depasture  the  granted  land.* 

A  right  of  common  pasturage  is  an  easement  either  appnrtenant 
or  in  gross,* 

A  right  to  take  sea  weed  from  a  beach  is  a  profit  d  prendre  in  the 
nature  of  an  easement,  which  is  either  appurtenant  or  in  gross 
according  to  the  terms  of  Hie  grant  and  the  attendant  circum- 
stances.' Some  others  of  the  easements  named  are  of  the  species 
called  profits  d  prendre. 

The  right  to  use  the  wall  of  a  bnildicg  as  a  sign  space  is  an  ease- 
ment that  carries  with  it  the  right  of  such  access  to  the  wall  as  is 
necessary  to  make  the  right  of  value.  A  contract  for  such  use  of 
the  wall  for  a  stipulated  term  is  not  a  lca%,  and  the  use  of  tJie  wall 
under  tlie  contract  is  not  a  possessioQ  under  a  lease.* 


1 1.  The  right  to  use  a  pew  in  a  ohuroh  may  be  appurtenant  to  a 
house  as  an  easement.'  In  such  case  the  general  property  in  the 
pew  is  in  some  religious  society,  and  the  use  of  it  only  in  the  owner 
of  the  house.     Tlie  right  may  be  acquired  by  grant  or  prescription. 

'Richardson   v.  Pond,  13  Gray,  387.  'Phillips   v.    Halliday   [i8gi],   App. 

*Gurney     v.    Ford,    2    Allen,    576;  Cas.  338,  per  Lord  H«rshelt;  Harris  v. 

Voorhees  v.  Burcbard,  6  Lans.  176.  Drewe,  3  Bam.  &  Ad.   164;  Hinde  v. 

•  Rose  V.  Bunn,  21  N.  Y.  275.  Cboriton,  L.  R.  3  C.  P.  104;  Stocks  v, 

'Thomas    v.     Marshtield,    10    Pict.  Booth, i  T.  R. 428, 430,  per  Boiler,  J —; 

364;    Livingston   v.    Ten    Broeck.    16  Walker    v.   Gunner,    i     Hagg.   Const. 

Johns.  14,  25,  8  Am.  Dec.  3E7.  314,  319,  333  per  Lord  Stoweil:  Shaw 

'  Phillips  V.  Rhodes,  7  Mel.  323.  '-  Beveridge,  3  Hill,  36,  38  Am.  Dec. 

•R.   J.   Gui-ning  Co.   v    Cuaack,  50  616, 
lit.  App,  3go;  Willoughby  v.  Lawrence, 
116  111.  II,  56  Atn.  Rep.  758. 
10 


Digitized  byGoOgIc 


[§§  12,  13. 

The  pewholder  baa  an  exclnsive  right  to  occupy  bis  pew,  and  may 
maintain  trespaae  against  any  one  who  distnrbe  bim  in  this  right. 
But  he  does  not  own  the  aoil  over  which  his  pew  is  built;  nor  the 
space  above  it;  for  there  may  be  other  pewa  in  a  gallery  above 
him.'  His  right  is  an  easement  only,  being  the  right  to  use  the 
pew  for  special  purposes,* 

A  right  of  burial,  when  confined  to  a  churchyard,  as  distinguished 
from  a  separate  independent  cemetery,  altliough  conveyed  wiA  the 
common  formula  of  "heirs  and  assigns  forever,"  must,  it  seems, 
stand  upon  the  same  footing  as  the  right  of  public  worship  in  a  par- 
ticular pew  of  tlie  church.  It  is  an  easement  in,  and  not  a  title  to 
the  freehold;  and  iiuiet  be  underHtood  ae  granted  and  taken,  subject 
to  eucb  changes  as  the  altered  circumstances  of  the  congr^ation  or 
the  neighborhood  may  render  necessary.  Like  the  sale  of  a  church 
pew,  which  gives  the  mere  right  to  worship  in  tlie  particular  place 
while  tbe  church  stands  and  is  occupied  for  religious  purposes,  the 
sale  of  a  church  vault  gives,  it  seems,  the  mere  right  of  interment 
in  the  particular  plat  of  ground,  so  long  as  that  and  the  contiguous 
ground  continnes  to  be  occupied  as  a  church  yard.' 

12.  There  ma7  "be  an  easement  of  ventilation  and  courts  of 
equity  will  protect  it  by  injunction.  The  cellar  of  a  public  house 
was  ventilated  by  means  of  a  shaft  cut  through  the  rock  into  a  dis- 
u.«ed  well  situated  upon  land  belonging  to  tlie  owner  of  the  adjoin- 
ing estate,  the  air  from  tlie  cellar  passing  tlirough  tbe  shaft  and  out 
at  the  top  of  die  well.  The  cellar  had  lieen  so  ventilated  for  more 
than  forty  years,  witliont  interruption,  and  with  the  knowledge  of 
the  owner  of  tlie  land  upon  which  the  well  was  situated.  It  was 
held  tliat  an  easement  of  the  free  passage  of  air  from  the  cellar  had 
been  acquired  and  that  a  lost  grant  of  the  right  ought  to  be  inferred.* 

13.  An  easement  is  not  a  rig^t  to  the  soil  of  tbe  land  or  to  any 
oorporeal  interest  in  it.  Thus  a  right  of  way  is  a  right  to  the  rea- 
sonable enjoyment  of  the  land  in  which  the  right  exists,  as  a  road  or 
way.  It  is  not  a  right  to  use  the  land  for  any  other  purpose,  nor  is 
it  a  right  to  use  every  square  inch  of  the  surface  of  the  land  for  that 
purpose.     An  easement  in  a  carriage-road  forty  feet  wide  is  not 

'Gay  V.  Baker,  17  Mass.  435,  9  Am.  »  Hiode  v.  Chorlton,  L.  R.  a  C.  P. 
Dec.    isq;    Jackson   v.    Rounseville,   5     104. 

Met.  137;  Shaw  v.  Beveridge,  3  Hill,  'Richards  v.  Northwest  Proi.  Dutch 
26,  38  Am.  Dec.  616.  Church,  3a  Barb.  4»- 

*  BiiSB  V.  Gregorj,  aj  Q.  B.  D.  481. 
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§  14,]  KASBMBNT8    DEFINBD   AND    DISTINOCIBUED. 

interfered  with  by  the  building  of  a  portico,  the  columns  of  which 
project  two  feet  into  the  road,  there  being  ample  space  left  for  tlie 
convenient  enjoyment  of  the  easement  conveyed  to  tlie  grantee. 
"The  road  is  not  his,  the  exclnsive  use  of  it  is  not  granted  to  him; 
what  was  granted  to  him  was  an  easement  and  nothing  more.  The 
soil  has  not  been  conveyed  to  him,  but  he  has  the  right  to  use  a  road 
forty  feet  wide.  If  the  soil  of  tlie  road  had  been  granted  to  tlie 
plaintiff,  any  interference  with  it  would  have  been  actionable;  but 
where  an  easement  over  a  road  is  granted,  only  the  reasonable 
enjoyment  of  the  road  passes;  this  eeeme  to  be  the  result  of  the 
authorities  as  to  the  difference  between  the  right  to  the  soU  and  to 
an  easement  over  it. "  ' 

A  conveyance  of  the  "  free  use  of  the  undivided  half  part  of  a 
wagon  way  "  described,  "  to  be  used  only  for  passing  in  and  out  at 
all  proper  limes,  but  without  unnecessary  delay  or  destruction  to  the 
said  passageway,  thereby  causing  annoyance  and  damage  "  to  the 
grantor,  with  a  habendum  to  the  grantee,  his  heirs  and  assigns, 
with  the  usual  covenants  of  warranty  conveys  only  a  right  of  way  or 
easement.' 

A  conveyance  of  a  saw-mill  "  witli  the  privilege  of  occupying 
land  in  front  of  said  mill  and  below  the  same,  sufficient  for  a  tim- 
ber yard,  adjacent  to  said  saw -mill ' '  creates  only  an  easement  in  the 
mill -yard.* 

14.  A  grant  of  the  exolusive  use  of  liand  is  not  an  eaaemeat, 
for  such  a  grant  excludes  the  grantor,  and  is  in  practical  effect  a 
grant  of  Hie  soil  itself.* 

A  grant  of  the  exclusive  use  of  a  gateway  is  a  grant  not  merely 
of  a  right  of  way  through  tlie  gateway  but  to  tlie  use  of  the  gateway 
for  all  lawful  purposes.' 

But  this  rule  does  not  apply  where  the  grant  is  exclusive  of  the 
use  of  some  particular  right  in  the  land.  The  owner  of  land  on 
which  there  were  springs  sold  and  conveyed  to  another  and  his  heirs 
"the  whole  use"  of  the  springs,  with  the  right  of  laying  an  aqueduct 

'Clifford  V.   Hoare,  43   L.   J.    Com.  <Bus7ard  v.  Capel,  8   B.  &  C.   141, 

Pleas,  22s,  330,  per  Bretc,  J.;  L.  R.  9  Lord  Tenierden,  C.  J.,  saying,  "it  is 

C.  P.  363.  difficult  10  understand  how  the  exclu- 

'  Harris  v.  Johnson,  31  N.  J.  Eq.  174.  sive  use  could    be   demised   and  land 

'Cross  V.  Pike,  S9  Vt.  324,  10  Atl.  not." 

Rep.  526,  and  see  Gurney  v.  Ford,  a  '  Reilly  v.  Booth,  44  Ch.  D.  la. 
Allen.  576. 
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IN    UENERAL.  [§  15. 

to  Euppl^  water  to  a  tewn,  and  also  tlie  right  to  enter  upon  the  land 
for  the  purpose  of  coDStructJng  and  repairing  the  aqaeduct,  the 
grantee  covenanting  to  snpply  the  grantor's  house  witJi  water.  It 
was  also  provided  that  the  indenture  should  be  void  if  water  sliould 
not  be  dehvered  in  the  aqueduct  for  the  space  of  a  year  at  one  time. 
It  was  held  that  no  title  to  tlie  soil  was  conveyed,  but  only  an  ease- 
ment in  it.  The  court  said  there  was  no  more  reason  for  saying 
that  the  fee  simple  of  tlie  soU,  under  and  around  the  springs  was 
vested  by  the  terms  of  the  indenture  than  for  saying  tiiat  the  soil 
under  and  inclosing  the  aqueduct  was  so  vested.  "  The  use  of  the 
springs,"  taken  in  connection  with  the  rest  of  the  instniment,  could 
only  mean  the  right  to  appropriate  tlie  water,  wholly  or  in  part,  by 
conducting  it  by  means  of  an  aqueduct  to  the  places  where  it  is  to 
be  distribnted.* 

A  vote  of  the  proprietors  of  a  township  "  that  one  hundred  acres 
of  the  poorest  land  on  Millstone  hill  be  left  common  for  the  use  of 
the  town  for  building  stones,"  does  not  pass  the  land  itself,  but  only 
a  limited  use  of  it  for  a  particular  purpose,  or  an  easement  for  the 
inhabitants  of  the  town," 

16.  A  right  to  take  minerala  from  the  laud  of  another  is  an 
incorporeal  privilege ;  but  a  right  to  all  the  coal  in  certain  lands  or 
to  a  certain  vein  of  coal  is  a  right  to  a  part  of  the  land,  and  cannot 
be  the  subject  of  a  claim  by  prescription  as  an  easement.'  A  reser- 
vation of  tiie  exclusive  right  of  mining  in  the  granted  land  may  be 
held  to  operate  as  an  exception  from  the  grant  of  the  property  in 
the  mines;*  but  a  reservation  of  the  right  of  mining  a  certain 
quantity  of  ore  annually  at  a  certain  duty  per  ton  does  not  save  to 
the  grantor  any  interest  in  the  land,  but  is  a  mere  personal  privi- 
lege.' 

'  Owen  V.  Field,  loa  Mass.  go.  gardner,  86  Va.  315;  10  S.  E,  Rep.  3, 

'  Worcester  V.  Green,  2  Pick.  4:15.  and  see  Grubb  v.  Bayard,  a  Wall.  Jr. 

■Wilkinson  v.   Proud,    II  M.  &  W.  81:  Farnum   v.   Plau,   8   Pick,   339,  19 

33;   Chetham   v.   Williamson,  4  East,  Am.  Dec.  330. 

46g,  476;  Doe  v.  Wood.  2  B.Sc  Aid.  724;  *  Benson  v.  Miners'  Bank,  20  Pa.  St. 

Carnahan  V.  Brown,  60  Pa.  St.  23;  Cald-  370;  Stochbridge  Iron  Co.  v.   Hudson 

well  V.  Fullon,  31  Pa.  St.  47S.  7^  Am.  Iron  Co.  107  Mass.  290. 

Dec.  760;  Caldwell  V.  Copeland,  37  Pa.  'Siockbridge     Iron   Co.    v.   Hudson 

St.  427,  78  Am.  Dec.  436;  Gtoninger  v.  Iron  Co.,  107  Mass,  290,  312;  Grove  v. 

Franklin  Coal  Co.,  55  Pa.  5l.  9. 93  Am.  Hodges,  55  Pa.  St.  J04;  Johnstone  Iron 

Dec.  720;  Barksdale  v.  Parker,  87  Va  Co.  v.  Cambria  Iron  Co.,  32  Pa.  St.  241. 

141.   12  S.   E.   Rep.  344:  Le«  v.  Bum-  72  Am.  Dec,  7S3. 
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§  16.]  EABEMENTS    DBFINKD    AND    DISTINOUIBHED. 

An  agreement  in  a  deed  couveying  twenty-two  acres  of  land  that 
the  grantee  should  have  the  right  and  privilege  to  take  all  the  iron 
ore  he  found  upon  tlie  grantor's  remaining  land,  which  was  a  lai^ 
tract,  npon  the  payment  of  a  certain  price  per  ton  for  the  ore  taken, 
was  held  not  to  create  an  easement  appnrteuant  to  the  land  con- 
veyed, bnt  to  be  a  distinct  and  independent  covenant  having  no 
relation  to  Uie  land  conveyed;  and,  therefore,  that  the  right  did  not 
pass  as  appurtenant  to  such  laud  upon  a  subsequent  sale  of  it  under 
an  execution.' 

16.  A  pwpetiul  eBBsment  appurtenant  to  an  estate  in  fee  ia  a 
freehold  interest,  and  a  suit  to  recover  the  enjoyment  of  it  is  a  suit 
involving  a  freehold.^  An  easement  may  be  lield  in  fee,  "nor  is 
there  anything  novel  or  strange  in  tlie  doctrine  that  there  may  be  a 
fee  in  an  easement,  for  an  easement  is  an  estate  in  land.  All  ease- 
tuents  are  estates  in  land,  A  fee  may  exist  in  all  estates  in  land; 
tlierefore,  a  fee  may  exist  in  an  easement. "  ^ 

An  easement  is  an  interest  in  land  "  in  fee  or  of  a  freehold  estate  " 
within  the  meaning  of  tlie  statute  declaring  that  a  conveyance  of 
such  an  estate  sliall  be  acknowledged  or  attested  by  a  witness;  and 
that  a  grant  not  so  attested  or  acknowledged  shall  not  take  effect  as 
against  a  purcliaeer  or  enciiiubrancer.  Under  such  a  statute  the 
fact  tliat  a  subsequent  purchaser  liad  notice  at  the  time  of  his  pur- 
chase of  tlie  conveyance  of  tlie  easement  by  a  deed  not  attested  or 
acknowledged  does  not  affect  his  right  to  treat  the  conveyance  as 
inoperative.^  It  is  an  interest  in  land  under  a  statute  which  pro- 
vides tliat  a  petition  seeking  to  acquire  lands  for  a  right  of  way  for 
a  railroad  must  set  out  the  parties  who  have  an  interest  in  the  laud, 
so  that  those  who  liave  easements  only  must  be  made  parties." 

A  water  right  acquired  by  a  user  of  water  under  a  contract  with 
an  irrigation  company,  being  an  easement  in  the  diteh,  is  an  incor- 
poreal hereditament  descendible  by  inheritance  to  the  owner  and 
heirs,  and  constitutes  a  freehold  estate.* 

'  Grubb  T.  Guilford,  4  Wacis.  333,  3S  *  Mellis  v.  Munsoa,  to8  N.  Y.  453.  15 

Am,  Dec.  700.  N,    E.    Rep.   739.   reversing   34   Hun. 

•Tinker   v.   Forbes,   136    III.   Ml,  36  57S- 

K.  E.   Rep.  503;  Oswald  v.  Wolf,   116  'In   re   Niagara  Falls  &  W.  R.  Co.. 

III.  543,   19  N.  E.  Rep,  sS.  3S  III.  App.  48  Man.  616,  ij  N.  Y.  St.  546. 

501.  '  Wy»(t  V.  Larimer  &  W.  Irrigation 

■  Branson  t.  Studabali«r,    133   Ind.  Co.,  iS  Colo.  398,  33  Pac.  Rep.  144. 
147.  164,  33  N.  E.  Rep.  98. 
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APFDBTENUrr   TO    LAND.  [§§  17,   18. 

17.  An  Maement  ooiutltatea  property,  of  whioh  Urn  owner  can- 
not lawftaUy  be  deprived  without  his  oonsent,  and  of  wbicL  the 
State  cannot  deprive  him  nnder  the  right  of  eminent  dom^n  with- 
out requiring  compenflation  to  be  made  tlierefor.'  Thus  an  owner 
of  land  abutting  upon  a  public  street  has  an  easement  in  the  bed  of 
the  street,  which  entitlee  him  to  have  it  kept  open  and  continued 
as  a  pnblic  atreet  for  the  benefit  of  his  property.  Thia  easement 
conatitutes  private  property  of  which  he  cannot  be  deprived  without 
compensatioQ.* 

A  corporation  taking  property  under  the  right  of  eminent  dom^n 
should  obtain  a  condemnation  of  easements  appurtenant  to  land  as 
well  as  of  the  land  itself;  and  if  easements  alone  are  interfered 
with,  there  should  be  a  condemnation  of  these.* 

II,  Apjmrtetumt  to  Land. 

1 8.  An  easement  is  appurtenant  when  it  is  fin:  the  tMneflt  of  the 
grantee's  estate,  and  in  that  case  it  passes  with  the  estate  to  all 
subsequent  grantees.*  It  is  an  inheritable  estate  and  paaeee  with 
the  grantee's  estate  to  his  heirs  and  to  the  heirs  of  subsequent 
granteee  dying  possessed  of  the  tenement  to  which  the  easement  is 
appnrtenant. 

The  principal  thing  to  whidi  another  is  appurtenant  must  be  a 
tiling  more  worthy  and  of  perpetnal  continuance.'  "It  follows 
that  things  in  their  nature  equal,  and  of  like  character  and  grade^ 
can  never  bo  appurtenant  to  eacli  other,  for  the  common  as  well  as 
the  legal  meaning  of  the  word  implies  inferiority  and  dependence, 
BO  that  a  water  ditch  could  never  become  appurtenant  to  another 

'  Lahr  v.  Metropolitan  Elev.  R.  Co.,  Mass.  329;  Lathrop  v.  Eisner,  93  Mich. 

ia(  N.  Y.  368,  10  N.  E,  Rep.  528;  Story  599,   53    N.   W.    Rep.    791;    Borsi    v. 

V.  N.  Y.  Elev.  R.  Co..  go  N.  Y.  ua,  43  Empie.  s  N,  Y,  33;  Robert  v.  Thomp- 

Atn.  Rep.  146.  son,    16   Misc.  (N.    Y.)   638,  40  N.  Y. 

'Story  V.  N.Y.  Elev.  R.Co.,90  N.  Y,  Supp-  754;  Pierce  v,   Keaior,  70  N-  Y. 

133,  43  Am.  Rep.  146.  4:9,    36   Am.    Rep    612:    Boatman   v. 

'Long  Island  R.  Co.  v.  Garvcy,  4a  Laslcy,  23  Ohio  St.  614;   Meiiger  v. 

N.  Y.  Snpp.  15s.  Holwick    fOhio},    31   W.  L.  Bui.  341; 

•Ackroyd    v.    Smith,    10  C.  B.   164;  Kuecken  v.   Voltz,  no  III.  364:  Louis- 
Bailey  V.  Stephens,  ja  C.   B.  K,  S.  91;  ville  S  N.  R.  Co   v.  Koelle,  104  III  455; 
HoppcTv.  Barnes,  113  Cal.  636,  45  Pac.  Moore  v.  Crose,  43  Ind.  30;  Spensley 
Rep.  874:  Dennis  v.  Wilson,  107  Mass.  v.  Valentine,  34  Wis.  154. 
S91:    Underwood   v.   Carney,  i   Cush.         *Co.  Litt.  I3i  A,  I39  a. 
385;  Boland  v.  St.  John's  Schools,  163 
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§§   19,  20.j       EASEMENTS   DEFINED    AND    DISTTNOUieUEn. 

ditch  of  like  character,  and  pass  as  an  incident  thereto,  for  the  saiuu 
reason  that  one  fana  will  not  pass  as  an  appurtenance  to  anotlier.'" 

19.  A  right  of  way  is  appurtenant  to  the  land  of  the  grantee  if 
BO  in  &ot,  although  not  declared  to  be  so  in  the  deed,'  If  tlie  way 
leads  to  the  grantee's  land  and  is  useless  except  for  nse  in  connec- 
tion with  it,  and  hoth  before  and  after  the  grant  was  used  solely  for 
access  to  euch  land,  it  is  appurtenant  to  it.  Though  the  way  be 
granted  by  separate  deed  to  one  and  "  his  heirs  and  assigns  forever" 
it  sufficiently  appears  that  the  way  was  intended  to  be  appurtenant 
to  the  grantee's  adjoining  land,  when  such  intent  is  in  aecord  with 
all  the  attendant  circumstances. 

A  granted  right  of  way  which  leads  to  the  grantee's  land  confers 
an  easement  appurtenant  to  such  land  and  not  merely  a  personal 
right.'  It  is  not  eesentisl  that  the  grant  of  a  way  should  be  made 
by  the  same  deed  by  which  the  land  is  conveyed  in  order  to  make 
the  way  appurtenant  to  such  land;  nor  is  it  essential  that  tlie  way 
be  declared  by  the  deed  conveying  it  aa  appurtenant  to  the  grantee's 
land.  Thus  where  one  conveyed  certain  land  by  metes  and  bounds 
witliout  including  any  right  of  way,  and  upon  the  same  day  con- 
veyed to  tJie  grantee  "  his  heirs  and  assigns,  and  tenants  and  occu- 
piers," a  right  of  way  over  a  strip  of  land  adjoining  the  land 
already  conveyed  to  him,  it  was  held  that  the  way  was  appurtenant 
to  such  land.* 

Under  an  entry  in  a  public  land  office  of  a  portion  of  the  public 
lands  occupied  as  a  town  site,  the  occupant  of  a  lot,  in  a  town  which 
had  been  surveyed  and  platted  into  streets,  alleys,  blocks  and  lots, 
continues  to  possess  after  such  entry  the  same  right  of  way  over  an 
adjoining  alley  which  he  had  previously  possessed  as  appurt;enant 
to  his  lot.* 

20.  Only  inoorporeal  rights  pass  as  appurtenant  to  land  or 
under  the  description  of  "appurtenances."  Land  cannot  pass  as 
appurtenant,  nor  can  the  actual  and  exclusive  possession  of  land 

'  Donnell   v.    Humphreys,    i    Mont.  Smith  v.   Worn,  93  Cal.  206,  35   Pac. 

518,  515,  per  Wade,  C.  J.  Rep.  944;  Lide  v.  Hadley,  36  Ala.  637, 

*  Hopper  V.   6«raes,  113  Cal.  636,  45  76  Am.  Dec.  338. 

Pac.  Rep.  874;  and  see  Dennis  v.  Wii-  '  Moll  v.  McCauley,  83  Iowa  677.  50 

son,    107    Mas*.    591;    Huttemeier    v.  N.  W.  Rep.  3i6. 

Albro,  18  NY.  48.  'Ashley   v.    Hall,    119   U.  S.  586,  7 

'Randall   v.  Chase.  133   Mass.  aio;  Sup.  Ct.  30S. 
Underwood   v,    Carney,    i   Cush.  28J; 
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APPDRTKNANT  TO    LAND.  [§  21. 

pass  as  appnrtenant,  for  sucli  possession  does  not  differ  in  efEect 
from  a  title  in  fee.'  Lord  Coke  states  the  rule  saying:  "A  thing 
corporeal  eaimot  properly  be  appendant  to  a  thing  corporeal,  nor  a 
tiling  incorporeal  to  a  thing  incorporeal,'"  By  a  grant  of  a  mill  with 
its  appurtenancee,  tlie  soil  of  a  way,  iinmemorially  used  for  the 
purpose  of  access  to  the  mill  from  a  highway  does  not  pass.' 

The  Supreme  Court  of  the  Unitfid  States  holding  that  the  soil  and 
freehold  of  streets  would  not  pass  ae  appurtenances  to  land  adjacent 
to  such  streets  when  taken  by  the  United  States  by  right  of  emi- 
nent domain  for  tihe  purpose  of  a  navy  yard,  though  the  soil  and 
freehold  of  the  streets  belonged  to  the  owner  of  the  land  taken,  say : 
*'A  mere  easement  may,  without  express  words,  pass  as  an  incident 
to  the  principal  object  of  the  grant ;  but  it  would  be  absurd  to  allow 
the  fee  of  one  piece  of  land,  not  mentioned  in  the  deed,  to  pass  as 
appurtenant  to  another  distinct  parcel,  which  is  expressly  granted 
by  precise  and  definite  boundaries. "  * 

31.  A  oouTeranoe  of  a  mill  or  mill  site  ostries  as  a  neoessary 
inoldent  to  the  giant  the  vater  priTilegea  neoesBory  for  its  uae,' 
By  the  grant  of  a  house  the  curtilage  and  garden  belonging  to  it 
pass  with  it  as  part  of  it.  In  the  one  case  the  water  privilege, 
and  in  the  other  the  curtilage  passes  not  as  appurtenant  or  incident 
to  the  thing  granted  but  as  parcel  of  the  thing  itself.*  "  This  is 
because,  in  the  absence  of  anything  to  show  the  contrary,  the  grantor 

'  Harris    v.   Elliott,    lo   Pet.   2$,   S4;  S  Wend.  533;  Burr  v.  Mills.  XI  Wend. 

Investment  Co.  v.  Ohio  &  N.  W.  Ry.  390;  Sloat  v.  McDongal,  q  N.  Y.  Supp. 

Co.,    41    Fed.    Rep.    37^:    Griffiths   v.  631;  Branson  v.   Studabaker,  133  Ind. 

Morrison,  106  N.  Y.  165,  11  N.  E.  Rep.  147,  165,  33  N.   E.   Rep.  gS;  Blaine  v. 

SSo;  Jackson   v.  Hathaway,   15  Johns  Chambers,  i  Serg.  &  R.  169;  Perrin  v. 

447.  B  Am.  Dec.  363:  Leonard  v.  White,  Garfield,  37  Vt.  304, 312.   In  thiscasc  the 

7  Mass.  6,  s  Am.   Dec.   19;  Doonell  v.  pond  upon  which  the  mill  was  depend- 

Humphreys,  t  Honl.  518,  535.  ent  for  water  was  about  a  mile  from 

'  I  Co.  Litt.  131  i.  the  mill;  but  it  was  held  that  the  ease- 

'Leonard    v.   White,   7   Mass.   6,    S  inentpassedwiihthemill  notwithstand- 

Am,  Dec.  19.  ing  its  distance  from  the  mill. 

*  Harris  V.  Elliott,  10  Pet.  3s.  54-  'Sheets    v.    Selden,    s   Wall.    177; 

'Jones  OD  Real  Property,  %%  i6si-  BonelU  v.  Blakemore,  66  Miss.  136,  s 

i6;6;  Preble  V.  Reed,  17  Me.  169:  Green  So.    Rep.   txS;   Johnson   v.   Rayner.  6 

T.  Collins,  86  N.  Y.   346,  353,  40  Am.  Gray,  107;  Branson  v.  Studabaker,  133 

Rep.  S3I,  per  Miller,  J.;   Voorhees  v.  Ind.   147.   165,  33  N.  E.  Rep.  98;  Ken- 

Bnrcbard,    55    N.    V.    9S1     Conistock  worthy  v.  Tullii,  3  Ind.  96;  Morrison 

V.  JobDSon,  46  N.  Y.  615;  McMillan  v.  v.  King,  63  III.  30;  Cook  v.  Whitins,  16 

Laucr.  34  N.  Y.  Stipp.  951:  Hnttemeier  III.  480. 
V.  Albro,  tS  N.  Y.  48;  Oakley  t.  Stanley. 
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§  22.]  EASEMENTS    DEFINED   AND   DiaTINOL'ISUKl). 

will  be  presumed  to  have  bo  intended ;  bnt  if  in  the  instnunent  lie 
negatives  sucli  an  intention,  the  role  doee  not  apply."  Thus, 
where  tlie  owner  of  a  mill  and  pond  conveyed  the  mill  lot,  describ- 
ing it  by  metee  and  bounds,  excluding  the  pond,  bnt  giving  the, 
grantee  the  right  to  draw  water  throiigli  a  six-inch  pipe  so  long  iis 
the  pond  should  be  continued,  and  on  the  same  day  leaeed  to  tlie 
grantee  for  the  term  of  twenty  years  at  a  stipulated  rent  all  the 
water  of  the  pond,  snbject  to  certain  reservations,  "  the  two  instru- 
ments taken  together,"  say  the  court,  "  show  plainly  that  the 
grantor  did  not  intend  to  give  the  plaintiff  a  i-ight  to  have  the  pond 
permanently  maintained.  The  right  expressly  given  to  draw  water 
through  the  six-inch  pipe  was  limited  to  the  time  that  the  pond 
should  be  continued,  thus  implying  that  the  grantor  might  at  any 
time  discontinue  it.  Bnt  as  a  part  of  the  bargain,  the  grantor  was 
willing,  by  the  lease,  to  give  the  grantee  a  right  to  use  the  pond 
for  twenty  years.  At  the  expiration  of  that  time  the  plaintiff's 
rights  in  it  would  cease  if  it  should  be  discontinued,  and  would 
be  limited  to  the  flow  throngh  the  six-inch  pipe  if  it  should  be 
maintained." ' 

But  if  the  owner  of  a  mill  and  dam  selle  the  land  flowed  by  the 
dam,  making  no  reservation  of  the  right  to  continue  to  flow  the  land, 
he  cannot  set  up  an  implied  reservation  of  the  right  of  flowage. 
He  loses  the  right  to  flow  such  land.'  "A  man  makes  a  lane 
across  one  farm  to  another  wluch  he  is  accustomed  to  use  as  a  way ; 
he  then  conveys  the  former,  without  reserving  a  right  of  way;  it  is 
clearly  gone.  A  man  cannot,  after  he  has  absolutely  conveyed 
away  his  land,  still  retain  the  use  of  it  for  any  purpose  without  an 
express  reservation.  The  flowing  or  the  way  are  but  modes  of  use, 
and  a  grantor  might  as  well  claim  to  plough  and  crop  his  land."^ 

22.  An  easement  whloh  by  grant,  reeerration  or  presoriptioa  ia 
ax^urtenant  to  land  is  not  a  mere  priTilege  to  be  enjoyed  by  the 
person  to  whom  it  is  granted  or  by  whom  it  is  reserved.  It  passes 
by  a  deed  of  such  person  to  his  grantee  and  follows  the  land  with- 
out  any  mention  whatever.* 

'Waahbom  &  Moen  Co.  v.  Salis-  *  United  Suites  v.  Appleton,  i  Sumn. 
bury,  15a  MasB.  346,  3sa,  2S  N.  E.  Rep.  493.  S03.  per  Story,  J.;  Heiard  v. 
734,  per  Knowllon,  J.  RobinsoD,  3  Mason,  373,  S7g, 

'Prebte  v.  Reed,  17  Me.  169:  Burr  OtlUOndki  Cross  v.  KJtls,  69  Cal. 
V.  Mills,  31  Wend.  390.  217.  10  Pac.  Rep.  409. 

'Burr  V.  Mills,  3i  Wend.  390,  393,  niinoii:  Chicago,  Santa  Fe  &  Cat.  R. 
per  Cowen,  J.  Co.  v.  Ward,  138  III.  349,  iS  N.  E.  Rep. 
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33.  The  term  •<  appurtenaooeB "  is  an  apt  one  for  paaslng  ao 
easement,  sncli  ae  a  riglit  of   way,'  but  it  is  not  easeutial  to  the 


828,31  N.  E.  Rep.  563;  Tinker  V.  Forbes, 
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ig  N.  E.  Rep.  aS. 
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pasfflug  of  an  existing  eaeemeat,  whidi  ie  in  fact  appurtenant  to  tlie 
land  conveyed.  But  when  an  easement,  although  not  originally 
belonging  to  on  estate,  has  become  apportenant  to  it,  ei&er  by  grant 
or  prescription,  a  conveyance  of  that  estate  will  carry  with  it  such 
easement,  whetlier  mentioned  in  the  deed  or  not,  and  whether  the 
word  "appurtenances "  be  mentioned  or  not,  although  it  may  nfit 
be  necessary  to  the  enjoyment  of  the  estate  by  the  grantee,' 

24.  The  word  "  spportenanoe "  ooQveya  only  what  is  legally 
appurtenant  to  the  land  in  the  hands  of  the  grantor.^  It  does 
not  convey  an  easement  in  the  land  of  another,  which,  not  having 
ripened  into  a  legal  right,  has  not  become  legally  attached  to  the 
premises  conveyed,  unless  accompanied  by  proper  words  describing 
it,  and  showing  the  intention  of  the  grantor  to  pass  it.  "  Nothing 
is  more  clear  than  that  under  the  word  '  appurtenances, '  according 

Twmont;  Coolidge  v.  Hager,  43  Vt.  when  the  Iransfer  was  agreed  upon  or 

q,  5  Am.  Rep.  a56,  completed.     Cal.    Civ.   Code,   g   1104; 

Tlrglnlk:  Long  v.  Weller,  39  Gratl.  Mont.    Civ.    Code,    1S95,   §    Ijio;    N. 

347;   Linkenhoker  v.   Graybill,  So  Va.  Dak.  R.  Codes,  1895,  §  3538;  So.  Dab. 

83s.  S39;  French  V.  Williams,  BaVa.  463-  Camp.  Lawa,  1S87.  g  3248. 

Wfaoondii:    Mabie    v.    Matteson,   17  In  Idaho  a  transfer  of  real  property 

Wis.  I.  passes  all  easements  attached  thereto. 

In  OalUarnla,   XoatMi*,  Fortli  Dttkota  and  creates  in  favor  thereof  an  ease- 

and   Bottth  DkkoU   a   transfer  of    real  ment  to  use  other  real  properly  of  the 

property  passes  all  easements  attached  person  whose  estate  is  transferred,  in 

thereto,  and  creates   in   favor   thereof  the   same   manner    and   to   the    same 

an  easement  10  use  other  real  property  extent  as  such  property  was  obviously 

of  the   person   whose   estate   is  trans-  and  permanently  used  by  the  person 

[erred,  in  the  same  manner  and  to  the  whose   estate   is   transferred,   for    the 

same    extent    as    such    property   was  benefit  thereof,  al  Ibe  time   when  the 

obviously   and   permanently    used   by  transfer    was    agreed    upon    or    com- 

the  person  whose  estate  is  transferred,  pleied.     R.  S.  1887.  g  !9s6,  860. 
for   the   benefit    thereof,   at   the    time 


'  United  Stales  v.  Appleton,  t  Sumn.  Mason,  ao  Ohio,  401,  55  Am.  Dec.  464; 

493,  503;  Alexander  v.  Tolleston  Club,  Shields  v.  Titus,  46  Ohio  St,  538,  33  N. 

110  111.  dy,    Karmutler  v.    Kroti,    18  E.  Rep.  717. 

Iowa.  3S3;  Dority  v.  Dunning,  78  Me.  *  Harris  v.  Elliott.  lo  Pel.  as,  541  In- 

3S1.  A  All.  Rep.  6;  Cole  v.  Bradbury,  vestment  Co.  v.  Ohio  &  N.  W.  Ry.  Co., 

86  Me.   380,  39  Atl.   Rep.   1097,    per  41  Fed.  Rep.  378:  Cole  v.  Bradbury. 

Walerhouse.    J.;    Barry    v.    Edlavitch  S6  Me.  380,  39  Atl.   Sep.   1097,  Oliver 

{Md.)35Atl.  Rep.  170:  Kent  V.  Waite,  v.    Hook,   47  Md.    301:    Spaulding  v. 

10  Pick.  138;  Ritger  v.  Parker,  8  Cush.  Abbot,  55  N.  H.  433;  Green  v.  Collins, 

14s,  148,  54  Am.  Dec.  744.  per  Shaw,  86  N.  Y.  S46,  40  Am.  Rep.  531;  Swaiey 

C.  J.;    Atkins  v.   Bordman,   2    Met.  v.  Brooks,  34  Vt.  451:  Ward  v.  Far- 

457>  4^71  37  Am,  Dec.   100;  Morgan  v.  well,  6  Colo.  66. 
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APPUBTENAMT   TO   LAlfD.  [§  25. 

to  its  l^al  Benee,  an  eaeemeat  which  bae  become  extinct,  or  wliich 
does  not  exist  in  point  of  law  bj  reason  of  unity  of  ownership,  does 
not  pass.  K  the  grantor  wishes  to  revive  or  create  such  a  right  lie 
must  do  it  hy  express  words,  or  introduce  the  terms  '  therewith  used 
and  enjoyed,'  in  which  ease  easements  existing  in  point  of  fact, 
though  not  existing  in  point  of  law,  would  be  transferred  to  the 
grantee."  ' 

Thus  a  conveyance  of  land  with  buildings  which  are  supplied 
with  water  from  a  spring  on  the  land  of  anotlier,  without  any  men- 
tion of  the  easement,  which  had  not  at  tlie  time  ripened  into  a  legal 
right  BO  as  to  have  become  attached  to  the  premises,  does  not  con- 
vey the  easement  though  the  word  "  appurtenances  "  is  used  in  the 
habendum.* 

Where  there  has  been  a  dominant  and  servient  tenement,  and  the 
ownership  of  snch  tenements  has  been  unified,  the  easement  becomes 
merged  and  extingnislied.  When  the  ownership  is  again  severed, 
the  easement  does  not  revive  and  pass  by  a  conveyance  of  the  domi- 
nant tenement  though  the  word  "  appurtenances  "  is  used.' 

26.  A  right  of  easement  does  not  pass  as  appurtenant  without 
mention  niilesa  it  ia  an  existing  easement  actually  appurtenant  by 
nse  and  enjoyment  at  the  time  of  the  conveyance.  It  must  actually 
belong  to  the  estate  conveyed  in  order  to  pass  by  implicatioD.*  If 
at  the  time  of  the  conveyance  tlie  existence  of  the  easement  has  been 
suspended  it  cannot  pass  as  appurtenant  to  the  land.' 

Where,  at  the  time  of  tlie  conveyance  of  a  house  and  land,  water 
was  supplied  to  the  house  through  a  pipe  laid  under  an  oral  license 
across  the  land  of  a  tliird  person  to  a  highway,  where  it  joined  a 
pipe  leading  from  the  main  pipe  of  an  aqueduct  company,  it  was 
held  that  no  easement  to  maintain  the  pipes  across  the  land  of  snch 
third  person  passed  by  the  deed.  Tliis  right  did  not  belong  to  tlie 
tenement  conveyed,  and  the  grantor  had  no  power  to  convey  it  as 
an  easement  appurtenant.  The  right  at  any  rate  wotUd  not  pass  by 
implication." 

'  Plant   V.  James.  5  Bam.  &  Ad.  79>.  Sroich,  6  Conn.  iSg;  Miller  v.  Scollield, 

794,  per  Lord  DenmaD.  n  Conn.  335,  343;  Williams   v.  Wads- 

'Spaulding  v.  Abbot,  SS  N.  H.  433.  worth,  51  Conn.   377:  Decorab  Woolen 

•Frit*  V,   Tompkins,  41  N.  Y.  Supp.  Mill  Co.  v.  Greer,  49  Iowa,  490;  Barker 

985;  Parsons  v.  Johnson,  68  N.  V.  63.  v.  Clark,  4  N.  H.  380,  17  Am.  Dec.  428; 

^Philbrick  v.   EwJng,  97  Mass.    133;  Spauldrng  v.  Abbot.  55  N.  H.  423. 

WLnslow  V.  King,  14  Gray  331;  Parker  '  Mussey  v.  Union  Wharf,  41  Me,  34. 

V.  Bennett,  loi  Mass.  388;  Whiting  v.  'Philbrick  v.  Ewing.  97  Mass.  133. 
Gaylord.  66   Conn.  337;    Manning    v. 
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§§  26-28.]         EABEUBNTS    DEFINED  AND   DlSTINUUl.SIIKl). 

26.  An  easement  in  the  grantor's  other  land  will  pass  as  appur- 
tenant to  land  oonveyed  If  the  deed  shows  an  intention  that  it  shall 
pass,  though  it  is  not  legally  attached  to  the  land  conveyed  and  is  not 
necessary  for  its  enjoyment.  Boildinge  on  several  adjoining  lots 
covered  the  entire  fronts  of  the  lots,  but  left  a  space  in  the 
rear  of  each.  The  grotind  floors  were  for  business  purposes,  and 
the  floors  above  were  flats.  The  space  in  the  rear  of  the  buildingti 
was  need  by  the  tenants  of  the  flats  as  an  alleyway  in  canying  in 
supplies  of  various  kinds  and  carrying  out  ashes  and  garbage,  wliicli 
could  have  been  done  through  the  front  of  the  buildings  only  witli 
great  difficulty.  The  owner  of  the  buildings  leased  them  "  together 
with  all  *  *  *  lanes,  alleyways,  *  *  *  and  advantages  to 
the  said  grounds  belonging  or  in  an^'wise  appertaining."  It  was 
held  that  the  lease  to  the  lessee  created  a  right  of  way  over  the  rear 
of  the  lots  in  favor  of  each  of  the  separate  lots,  and  that  such  ease- 
ment could  not  be  released  by  the  lessee.  The  easement  created 
was  not  an  easement  in  gross  or  a  personal  privilege  granted  to  the 
lessee  which  he  could  release  without  the  consent  of  tlie  lessor  who 
was  a  party  to  its  creation,  and  whose  interest  in  the  continuance  of 
such  easement  is  manifest  under  the  terms  of  said  leases.' 

27.  An  easement  acquired  b;  prescription  passes  by  a  sabse- 
qoent  oonveyanoe  as  appurtenant  to  tlie  land  for  the  beneflt  of 
which  it  has  been  used.' 

Wliere  an  easement  in  a  mill  yard  adjacent  to  a  sa^-mill  has  been 
acquired  by  pr^cription,  and  the  owner  conveys  the  mill  with  its 
appurtenances,  evidence  of  the  intention  of  the  parties  to  the  con- 
veyance that  the  grantee  should  not  acquire  the  easement  cannot 
prevail  over  the  rights  of  the  grantee  as  determined  by  the  deed.' 

28.  An  appurtenant  easement  oannot  be  oonvayed  by  the  party 
entitled  to  it  separate  from  the  land  to  which  it  is  appurtenant.  It 
can  be  conveyed  only  by  ft  conveyance  of  such  land.  It  inheres  in 
the  land  and  cannot  exist  separate  from  it.*  It  cannot  be  con- 
verted into  an  easement  in  gross.* 

'Robert  V. Thompson, 40 N.Y.Supp.  v.  Rhodes,  7  Mel.   saa;  Cadwalader  v. 

754;  Hills  V.   Miller,   3  Paige,  154,  34  Bailey,  17  R.  I.  405.  33  Atl.  Rep.  30. 14 

Am.  Dec.  318;  Hutiemcicr  v.  Albro.  18  L.  R.  A.  300. 

N.  Y.  48;  Cox  V.  James,  45  N.  Y.  557.  'Ackroyd  v.  Smith.  10  C.  &  B.  164, 

•Voorheea  v.  Burchard,  6  Lans.  176.  187;  Moore  v.  Crose,  4}  Ind.  30;  Boal- 

*Voorhees  v.  Burchard,  6  Lana.  176.  man  v.  Lasley,  33  Ohio  St.  614;    Tlni- 

*  Moore  v.  Crose,  43  Ind.  30;  Hank«y  cum  Fishing  Co.  v.  Carter,  61  Pa.  St. 

v.  Clark,  no  Mass,  363,  36s;  Philtijis  31,  100  Am.  Dec.  597. 
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APPDHTENANT  TO   LAMD.  [§  20. 

A  permaueTit  eaeemeut  acquired  bj  a  tenant,  aa  appurtenant  to 
the  demiBed  land,  enures  to  the  benefit  of  the  landlord,  at  the  expi- 
ration of  the  tenancy.' 

29.  When  on  easement  passes  b;  implioation  as  appurtenant  to 
land  conveyed.  It  is  upon  the  ground  that  it  is  a  valuable  adjunct 
to  the  land,  and  not  because  it  is  necessary  to  the  beneficial  use  of 
that  land.'  A  right  of  way  passes  with  the  land  though  it  is  not 
strictly  necessary  to  the  enjoyment  of  the  granted  estate  by  the  pur- 
chaser. Thus,  where  one  having  land  fronting  upon  a  public  street 
purchases  land  in  the  rear  of  his  land,  which  at  the  time  had  appur- 
tenant to  it  an  easement  of  way  over  a  private  alley,  he  is  not  bound 
to  relieve  the  alley  from  the  servitude  and  impose  it  upon  the  land 
he  already  owned  in  front  of  that  which  he  purchased.' 

But  upon  the  severance  of  an  estate  an  easement  in  land  retained  to 
pass  as  appurtenant  without  mention  must  be  esaentially  necessary 
to  the  proper  enjoyment  of  the  estate  granted.*  Thus  the  Court 
of  Appeals  of  New  York  say:  "  Nothing  passes  by  the  word 
'  appurtenances '  except  such  incorporeal  easements  or  privileges 
as  are  strictly  necessary  and  essential  to  the  proper  enjoyment  of 
the  estate  granted.  A  mere  convenience  is  not  sufficient  to  thus 
create  such  a  right  or  easement. "  *  The  Supreme  Court  of  Con- 
necticut, in  a  recent  decision,  say:  "  ImpHed  grants  of  land,  or  of 
easements,  or  of  any  interest  in  land,  are  allowed  here,  when 
alloned  at  all,  to  a  very  much  more  limited  degree  than  in  the 
other  States.  These  decisions  are  in  accordance  witli  what  has 
always  been  the  policy  of  our  recording  system,  that  tlie  title  to  all 
interests  in  land  shall  appear  on  the  land  records,  so  that  they  may 
be  easily  and  accurately  traced.  "We  think  this  plain  policy  should 
be  adhered  to,  so  that  men  will  know  what  they  have  to  trust,  and 

'  Dempsey  v.  Kipp,  6i   K.  Y.  46a.  t.  Mik,  24  Mo.  App.  435,  the  necessity 

'  DorUy  v.  Dunning.  78  Me.  381,  6  need  not  be  abaoluce.  Ogden  v.  Jen- 
All.  Rep.  6;  Peltingill  v.  Porier,  8  nings,  6a  N.  Y.  526;  Green  v.  Collins, 
Allen,  I,  85  Am.  Dec.  071;  Kent  v.  86  N.  Y.  246,  40  Am.  Rep.  531;  Griffilhs 
Waite,  10  Pick.  138,  v.  Morrison,   106  N.  Y.  165;  Grubb  v. 

'Zell  V.  First  Univerealist  Society,  Guilford,  4  Watts,  223,  145,  28  Am. 

119  Pa.  St.  390,  13  Atl.  Rep.  447.  Dec.  700;  Eva.ns  v.  Dana,  7  R.  I.  306; 

"Manning   v.   Smith,   6  Conn.    289;  Smith  v.  Smith,  6a  N.  H.  4a9,  Brakely 

Whiiing    V.   Gaylon),   66    Conn.    337;  v.  Sharp,  9  N.  J,  Eq.  g. 

Whaley  v.  Stevens,  a?  S.  C.   549,  4  S.  'Root  v.  Wadhams,   107  N.  Y.   384, 

E.  Rep.  145,  ai  S.  C.  aa3;  Fitipatrick  394,  14  N.  E.  Rep.  181.  per  Peckbam,  J. 
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§§  30-32.}        EASEUENTS    DBFINKD   AND    DISTIKQCIBHED. 

can  place  confidence  in  the  laugoBge  of  all  conveyances  as  tliey  find 
them  recorded. ' " 

30.  A  Tight  of  way  appurtenant  to  land  la  apportanant  to  every 
part  of  it.  It  mores  to  the  benefit  of  all  the  owners'  heirs,  however 
many  there  may  be,  and,  if  the  owner  divides  it  into  several  lots, 
the  grantee  of  each  lot,  however  emtdl,  has  an  eqaal  right  over  the 
servient  land,  bo  far  as  applicable  to  his  part  of  the  property,  pro- 
vided the  right  can  be  enjoyed  as  to  the  separate  parcels,  without 
nndnly  increasing  the  burden  npon  the  servient  estate.' 

Easements,  like  covenants  that  mn  with  the  land,  *'  stick  so  fast 
to  the  thing  on  which  they  wait,  that  they  follow  every  particle 
of  it."» 

31.  Bat  a  reservation  may  be  made  In  Booh  terms  that  the  right 
ia  not  appurtenant  to  the  whole  of  the  remaining  land  of  the 
grantor.  Thus  if  a  way  is  reserved  for  the  benefit  of  a  parcel  of 
the  grantor's  remaining  land  particalarly  described  or  indicated,  the 
way  is  appurtenant  to  that  parcel  only.* 

3S.  An  easement  oannot  be  extended  or  made  to  attaoh  to  land 
oUier  than  that  for  the  benefit  of  whioh  it  was  created-'     It   can- 

'Whiling  V.  Ga]r1ord,  66  Conn.  337,  Ins,    Co.,   15   Minn.  136,   3  Am.    Rep. 

349,  per  Andrews,  C,  J.      The  ease-  109;  Shields  v.  Titus,  46  Ohio  St.  526, 

ment  in  the  case  was  an  easement  ot  33  N.  E.  Rep.  717;  Sacha  v.  Cordes,  II 

support,  and  inasmuch  as  it  was  not  Ohio    C.    C.    145;     Methodist    Proi. 

an  open  and  a  visible  one  and  was  not  Church   v.    Laws,   7   Ohio  C.   C.   311; 

necessary   to    the    enjoyment    of    the  Hills  v.  Miller,  3  Paige,  354,  34  Am. 

grantee's    property,    although    coove-  Dec.aiS;  Lansing  t.  Wis  wall,  5  Denio, 

nient,  itdid  notpassby  theconvcyance.  313;  Outerbridge  v.    Phelps,    13   Abb. 

'Codling  V.  Johnson,  9  B.  &  C.  933;  N.  C.  117;  Currier  v.  Howes,  103  Cal. 

Milter   V.   Washburn,    117   Mass.   371;  431,37   Pac.   Rep.  531, 'per  Searls,  C: 

French  v.  Morris,  tot   Mass.  68;  Whit-  Lintenhoker  v.  Graybill,  80 Va.  835. 

ney  v.  Lee,  i   Allen,  igS,  79  Am.  Dec.  'Conan   v.   Kemire,  Sir    W.   Jones' 

737;  Underwood  v.  Carney,   t   Cush.  Rep.  345, 

385;  Boland  v.  St.  John's  Schools,  163  *  Leach  v,   Hastings,  147  Mass.  B'S- 

Mass.   339;  Lefavour  v.   McNulty,  15B  tS  N.  E,  Rep.  405- 

Mms.  413.  33  N.  E.  Rep.  610;  Regan  'Siearns  v.   Mullen,  4    Gray,    151; 

V.   Boston  Gas  Light   Co.,   137   Mass.  Smith  t.  Porter,  to  Gray, 66;  Cotton  v. 

37:  Ehrel  v.  Gunn.  166  Pa.  Si.  3S4,  31  Pocasset  Manuf.  Co.,  13  Met.  439,  433: 

Atl.    Rep.   300;    Watson   v.   Bioren,   i  Davenport  v.    Lamson.    ai    Pick.    73; 

Serg.  &  R.  317,  7  Am.  Dec.  617;  Myers  Gunson    v.    Healy,    100    Pa.    Si.   43: 

V.    Birkey,   ;    Phils.    167;    Walker    v.  Shroder  v.  Brenneman,  33  Pa.  Sc.  34^: 

Gerhard.   9   Phila.    It6;    McMakin   v.  McMakin    v.    Magee,    13    Phila.    105; 

M4gee,  13  Pbila.  105;  Morrison  V.  King,  French   v.    Marslln,  24  N.   H.  440,  57 

63   III.   30;   Garrison   v.  Rudd,   19  III.  Am.  Dec.   394;  Reise  v.  Enos,  76  Wis. 

SSS.  564;  Dawson  v.  St.  Paal  F.  &  M.  634,  45  N.  W.  Rep.  414.  S  L.  R.  A.  617. 
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IN  OR08S.  [§  33. 

not  be  made  to  attach  to  other  land  which  the  owner  of  a  dominant 
estate  may  subfiequeatlj  acquire.  One  having  a  right  of  way 
appurtenant  to  certain  land  cannot  upon  a  grant  of  that  land  reserve 
fiuch  right  of  way  so  ae  to  make  it  apply  to  other  land  owned  by  the 
grantor.  He  cannot  enlarge  the  right  by  reserving  the  right  of  way 
separate  and  distinct  from  the  lot  to  which  it  belongs,  to  ose  in  con- 
nection with  another  lot. ' 

A  laud-owner  conveyed  part  of  his  land  to  a  stone  company, 
together  with  a  right  to  construct  a  line  of  railway  over  the  remain- 
ing part  to  connect  the  land  granted  with  a  public  railroad.  It  was 
held  that  this  easement  waa  appurtenant  to  the  land  granted,  and  the 
stone  company  had  no  right  to  permit  its  use  by  third  persons  to 
convey  stone  qnarried  on  lands  owned  by  them.' 

III.     In  Gross. 

33.  An  eaBomeiit  not  appurtaoant  to  any  land  is  an  easement  In 
groM.  In  fact,  the  real  distinction  between  an  easement  in  gross  and 
an  ordinary  easement  is  that  in  the  one  there  is,  and  in  the  other 
there  is  not,  a  dominant  tenement  to  which  it  is  attached.' 

It  has  sometimes  been  said  that  there  is  no  snch  thing  as  an  ease- 
ment in  gross;  that  a  privilege  not  appurtenant  to  land  is  not  an 
easement.*  The  term  "  easement  in  gross  "  is  used  because  it  is  a 
term  in  general  use  by  legal  writers,  by  judges  and  by  the  profes- 
sion; and  ae  against  such  usage  of  the  term  it  is  useless  to  attempt 
to  establish  a  refinement  of  definition  intended  to  do  away  with  the 
tenn. 

A  right  to  profits  a  prendre  may  be  either  appurtenant  to  the 
grantee's  land,  or  personal  to  him,  and  therefore  in  gross." 

Easements  in  gross  have  some  of  the  characteristics  of  appurte- 
nant easements,  but  they  are  attached  to  the  person  of  the  granlcu 
rather  than  to  his  land;     TTiFTinrHen  of  such  easements  rests  upon 

iReiK  V.   Enos,  76  Wis.  634,  45  N.  Garrison    v.    Rudd.    ig   111.    sjS.    564; 

W.  Rep.  414,  S  L.  R.  A.  617.  Koellc  v.  Knecht,  99  III.  396,  403;  Wil- 

•Hoosier    Stooe  Co.  v.   Malott,   130  loughby  v.  Lawrence,  116  III.  11,  4  N. 

tnd.  21,  iq  N.  E.  Rep.  413.  E.  Rep.  356. 

'Wagner  v.   Haooa,  38  Cal.  111,99  'Goddard   on    Easem.    (jih    ed.)   9; 

An.  Dec.  354;  Randall  v.  Chase,  133  Rangeley  v.  Midland  R.   Co.,  L.  R.   3 

Mass.  jio;  Whaley  v.  Stevens,  ai  S.  C.  Ch.  306. 

»ai.  ^^   S.   C.  549,  4  S.  E.   Rep.   145;  ■HunlJngton  v,  Asher,  96  N.  Y.  604, 

Fisher  v.   Fair,  34  S.  C.  303,  10  S.  E.  4B  Am.  Rep.  653. 
Rep.  470;  Moore  v.  Grose,  43  lid.  30; 
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the  land  of  the  grantor  in  favor  of  the  person  of  the  grantee.  There 
is  a  servient  tenement,  but  no  dominant  tenement.  These  personal 
rights  are  something  more  than  mere  revocable  licenses.  They 
confer  an  interest  in  the  servient  tenement  which  is  at  least  an 
equitable  charge  or  burden  in  favor  of  the  grantee.' 

34.  Whether  a  grant  of  an  easement  ia  in  gross,  or  appurtenant 
to  some  other  estate,  may  be  detennmed  by  the  relation  of  the  ease- 
ment to  such  estate,  or  bj  the  absence  of  any  snch  relation.*  In 
case  the  easement  is  a  right  of  way,  the  terminus  of  the  way  is  of 
especial  significance,  in  the  absence  of  any  declaration  in  the  deed 
of  the  intention  of  the  parties  in  regard  to  the  nature  of  tlie  way." 

A  reservation  of  a  right  of  way  "  so  long  as  the  grantor  may  wish 
to  use  the  same,"  is  not  a  reservation  in  gross. by  reason  of  the 
terms  of  the  reserving  clanse.  In  the  light  of  the  surrounding  cir- 
cumstances, it  was  held  to  be  the  intention  of  the  parties  tliat  the 
right  of  way  should  be  appurtenant  to  tlie  grantor's  remaining 
estate.* 

But  a  deed  to  leasees  of  a  right  of  way  from  the  street  to  the  rear 
of  the  store  demised  to  them,  to  hold  so  long  as  tliey  should  occupy 
the  bniiding  for  the  business  then  carried  on  by  them,  was  held  to 
create  merely  an  easement  in  gross  which  terminated  when  they 
ceased  to  carry  on  the  business  as  owners.  The  lessees  having 
failed,  a  corporation  was  formed  to  carry  on  the  business  and  the 
lessees  were  employed  to  assist  in  conducting  it,  one  of  them  being 
chief  manager,  but  it  was  held  that  the  right  of  way  did  not  pass  to 
the  corporation." 

The  owner  of  land  on  which  were  springs,  by  indenture  granted 
to  another  and  his  heirs  the  whole  use  of  the  springs,  the  latter 
covenanting  to  furnish  the  owner  with  a  sujiply  of  water  for  his 

'  Willoughby  V.  Lawrence,  116III.  11,  v.  KnauS,  it  111.  App.  115,  iiS;  Garri- 

4  N.  E.  Rep.  356.  son  v.  Rudd,  19   111.  sSB.     In  this  case 

'Dennis  v.  Wilson,  107   Mass.    S9i;  the  reservation  was  of  the  joint  use  of 

Russell  V.  Heublein,  66  Conn,  486,  34  a  certain  alley  from  a  public  highway 

Atl.  Rep.  486.  to  a  river.     Neither  terminus  was  on 

•Peck   V.   Conway,    I  ig   Mass.    S46;  Ihelandof  Ihe  party  claiming  the  right. 

Dcnnisv.  Wilson,  107  Mass.  sgi;  Stearns  It  was  properly  held  that  the  gram  was 

V.Mullen, 4  Gray,  151,  1551  Mendel)  v.  in  gross.     Kuecken  v.   VoEti,   ito   111. 

Delano.  7  Met.  176;  Kent  v,  Waite,  10  364,  270,  per  Craig,  J. 
Pick,  138;  While  V.Crawford,  10  Mass.         *Kramcrv,  Knaufl,  11  III.  App.  115. 
•  S3,  187;  Winston  v,  Johnson, 4a  Minn.         'Hall  v,  Armstrong,  53  Conn.  554.  4 

39S.  45  N.  W.  Rep.  958:  Louisville  &  N,  All,  Rep.  1 13- 
R.  Co,  V.  Koelle,  104  lU.  455;  Kramer 
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house,  and  it  was  provided  tbat  if  water  should  not  be  supplied  in 
tlie  mun  aqueduct  pipe  for  the  Bpace  of  a  whole  year  at  one  time, 
Hie  indenture  should  be  void.  It  was  held  that  the  indenture 
created  an  easement  in  gross,  which  was  terminated  hy  its  own 
limitation  on  a  failure  to  supply  water  for  a  whole  year.' 

36.  If  a  right  of  war  has  neither  of  its  termini  on  the  land  of 
the  grantee,  it  is  not  appurtenant,  but  a  way  in  gross.  *  A  right  of 
way  appurt«nant  U  a  right  which  inheres  in  the  land  to  which  it  is 
appurtenant,  u  necessary  to  its  enjoyment,  and  passes  with  the 
land;  while  a  right  of  way  in  gross  is  a  mere  personal  privilege, 
which  dies  with  the  person  who  may  have  acquired  it.  Hence, 
although  one  has  acquired  such  a  right  of  way  by  deed  to  him,  his 
heirs  and  assigns,  the  same  not  l>eing  appurtenant  to  any  land  then 
owned  by  him,  tlic  right  is  merely  a  right  in  gross,  and  he  cannot 
assign  it  to  a  purchaser  of  his  land  to  which  the  way  is  not  incident. 
Accordingly,  where  one  alleged  a  right  of  way  from  a  public  road, 
bounding  his  plantation,  across  the  defendants'  land  to  a  boat  land- 
ing, and  that  the  right  of  way  was  for  the  use  of  the  plaintiff's  plan- 
tation, it  was  held  that  this  was  an  alle^tion  of  a  right  of  way  in 
gross.* 

An  alleyway  reserved  by  tlie  grantor,  both  termini  of  which  were 
disconnected  from  the  land  ret^ned  by  the  grantor,  is  not  presumed 
to  be  appurtenant  to  such  land,  and  is  therefore  a  way  in  gross 
which  does  not  pass  by  a  conveyance  of  such  retained  land.* 

A  right  of  way  not  connected  with  the  enjoyment  or  occupation 
of  land  is  not  annexed  as  an  incident  to  it.  If  it  is  not  so  connected 
with  the  land,  it  is  a  way  in  gross  and  a  personal  right  merely.  It 
is  not  in  the  power  of  a  grantor  to  create  a  right  unconnected  with 
the  use  and  enjojinent  of  the  land,  and  annex  such  right  to  the 
land.  If  he  grants  a  right  of  way  not  connected  with  the  use  and 
occupation  of  the  land  conveyed,  but  for  purposes  wholly  uncon- 
nected with  it,  the  way  is  in  gross,  personal  to  the  grantee,  and  will 
not  pass  with  the  land  to  a  subsequent  purchaser.' 

36.  The  right  la  appurtenant  and  not  in  gross  when  it  appears 
that  it  was  granted  fbr  the  benefit  of  the  grantee's  land.     The  owner 

'Owen  V.  Field,  loa  Mass.  90.  'Whaley  v.  Stevens,  31   S.  C.  lai. 

'Fisher  v.  Fair,  34  S.  C.  203,  Jj  S.  E.  ^Garrison  v.  Rudd.  19  III.  558.  560; 

Hep.  470:  Whaley  v.  Stevens,  ai  S.  C.  Laihrop  v.  Eisner,  93  Mich.  599.  53  N. 

aai,  a?  S.   C.   549.  4  S.   E.   Rep.   145;  W.  Rep.  791. 

Garrison    v.    Rudd,    19   III.    558,   564;  'Ackroyd  v.    Smith,   10  C.   B.    164;     ■ 

Sansay  v.  Huoger.  4a  lid-  44-  Thorpe  v.  Brumfilt,  L.  R.  8  Ch,  650.        '' 
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of  a  Bpring  executed  an  inBtrument,  which  declared  that  he  did  lease 
and  let  to  his  grantee,  the  right  and  privilege  to  him  and  his  heirs 
and  aseignB  forever  to  lay  a  pipe  from  the  spring  to  his  dwelling- 
lionse  and  fann.  It  was  held  that  the  instrument  conveyed  a  right 
appurtenant  to  the  grantee's  land,  and  not  a  right  in  gross,  for  such 
seems  to  have  been  the  intention  of  the  parties  to  the  deed,  having 
reference  to  it«  language,  and  the  Burromiding  circumstances.' 

In  a  partition  of  land,  a  right  of  way  set  to  one  over  the  land  of 
another  is  to  be  taken  as  appurtenant  as  a  matter  of  course.* 

Where  it  appears  hy  a  fair  interpretation  of  a  reservation  in  a 
deed,  in  connection  ^ith  surrounding  circumstances,  that  it  was  the 
intention  to  reserve  a  right  in  the  nature  of  an  easement  in  the  land 
conveyed,  for  the  benefit  of  the  grantor's  other  land,  such  right 
will  be  deemed  appurtenant  to  such  land,  and  not  a  right  in 
gross.'  The  same  principle  applies  in  case  of  a  grant  of  an  ease- 
ment, and  the  easement  so  created  mil  be  construed  to  be  appurte- 
nant to  the  grantee's  land  if  the  language  of  the  deed  and  other 
surrounding  conditions  will  allow  of  such  a  construction,* 

37>  The  privilege  of  taking  seaweed  from  a  besoh  may  be 
granted  as  appurtenant  to  a  parcel  of  laud  not  bounded  by  the 
beaoh,  and  in  such  case  tlie  easement  is  not  in  gross.  The  heirs  of 
an  owner  of  real  estate  which  was  bounded  in  part  by  a  sea  beach, 
divided  the  estate  by  deed,  and  assigned  to  some  of  them  parcels  of 
land  bounded  by  the  beach,  and  to  others  difEerent  parcels.  The 
deeds  assigning  the  latter  parcels  granted  the  privilege  of  getting 
sea  weed  from  the  beach,  below  the  lands  granted  by  the  deeds  of' 
the  parcels  on  the  beach.  It  was  held  that  the  privilege  created 
was  annexed  to  the  land  of  the  heirs  and  was  not  a  right  in  gross. 
The  court,  in  giving  judgment,  say:  "As  a  right  or  common  in 
gross  passes  hy  deed,  it  is  necessary  to  consider  the  terms  of  the 
grant,  to  ascertain  the  nature  of  the  estate  intended  to  be  conveyed. 
And  we  think  it  is  obvious,  from  the  language  of  the  deed,  that  the 
object  of  the  grant  was  to  benefit  the  owner  of  the  particular  estate. 

'  Bissell  V.  Grant,  35  Conn.  !88.  'Winston   v.  Johnson.  43  Minn.  39S. 

'Bowen    v.    Conner,   6    Cush.    133:  4;  N.  W.  Rep.  958;  Louiivilie  &  N.  R. 

Davenponv.  Lamson,  3i  Pick.  73;  Den-  Co.  v.  Koclk,  10.1  III.  4Sj;  Metzger  v. 

nis  V.  Wilson,  107  Mass.  sgi,  593,  per  Holwick,  31  W.  Lam  Bui.  341. 

Wells,  J.;  Karmullerv.  Kroiz,  iB  Iowa,  'Valentine  v.  Schreiber,  3  N.  Y.  App. 

353;  Hopper  V.   Barnes,   113  Cal.  636,  D.  335.  73  N.  V.  Si.  S38.  38  N.  V.  Supp. 

45  Pec.  Rep.  874,  approving  Dennis  v.  417, 
Wilson,  mfira. 
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by  fnmisbing  her  with  a  valuable  dreaaing  for  her  Isnd,  and  Dot  to 
give  a  personal  right  to  her  and  all  her  heirs  and  their  assigns,  as 
many  as  there  might  be.  The  privilege,  thus  subdivided,  would  be 
of  no  personal  use  or  advantage ;  but,  as  appurtenant  to  the  par- 
ticnlar  estate,  so  that  it  might  be  used  thereon,  it  would  always 
enhance  its  value.  We  are,  therefore,  of  opinion  that  the  grant 
created  by  this  deed  is  an  incorporeal  hereditament,  appurtenant  to 
the  estate  to  which  it  is  annexed,  and  passes  with  it;  and  conse- 
quently it  is  a  right  which  cannot  be  severed  and  sold  separate  from 
the  estate,  and  thns  subdivided  ad  injmitum.  Snch  a  sale  of  the 
right  to  a  stranger  would  either  be  a  void  grant  or  would  extinguish 
the  right."' 

88.  The  rule  that  the  rights  of  partieB  to  a  deed  must  be  ascer- 
tained firom  lt«  words  is  Bal^jeot  to  the  modifloation  that  enr- 
rounding  oiroumBtanoea  may  be  taken  into  consideration,  in  order 
to  ascertain  the  inteotion  of  the  parties.  Thus,  where  one  granted 
a  right  of  way  across  his  land  to  three  persons,  who  were  owners  of 
coal  mines,  to  the  land  of  one  of  them  as  located  by  an  engineer  of 
a  railway  company,  to  be  used  by  the  grantees  and  others  for  rail- 
road and  switoh  purposes,  although  the  land  of  one  of  the  grantees 
alone  was  mentioned  in  the  deed,  yet  as  the  switch  was  located 
across  the  lands  of  the  other  grantees,  it  was  held  that  the  right  of 
way  was  appurtenant  to  their  lands,  as  well  as  to  the  land  of  the 
other  grantee,  which  was  alone  described.* 

One  owning  four  lots  of  land,  over  the  rear  of  which  he  had  laid 
out  an  alleyway  ten  feet  wide,  conveyed  two  of  them  nearest  the 
street  from  which  the  alleyway  entered,  "excepting  and  reserving 
therefrom  ten  feet  across  the  rear  end  of  said  premises  for  an  alley." 
At  the  time  of  the  sale  the  owner  did  not  occupy  any  part  of  the 
land  but  was  a  non-resident  of  the  State.  It  was  held  that  the 
aiiuation  and  location  of  the  property  and  the  manner  in  which  it 
was  used,  in  connection  with  the  reservation  of  the  deed,  clearly 
indicated  an  intention  to  create  an  alley  for  a  right  of  way,  in  the 
nature  of  an  easement  in  the  land  so  conveyed,  for  the  benefit  of 
the  grantor's  other  adjoining  land.  It  was  doubtless  the  intention 
of  the  grantor  to  sell  his  remaining  lots,  and  the  reservation  of  an 

'  Phillips  V.  Rhodes,  7  Met.  3aa,  3*4,  15  111.  581;  Kramer  v.  Knauff,  13  III. 

per  Hubbard,  J.  App.  115;  Karmuller  v.  Krotz,  i3  Iowa, 

'Louisville  &   K.  R.  Co.  t.   Koelle,  35a,  per  Dillon,  J.;  White  v.  Crawford, 

104  111.  455;  and  lee  Haddcn  v.  Shouli,  10  Mass.  183,  1S8. 
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alley  in  the  conveyance  made  was  intended  ae  an  appnrtenant  to  tlie 
remaining  lots,  which  would  be  beneficial  to  any  futare  purchaser 
and  would  enhance  the  price  he  might  obtain.' 

39.  An  easement  in  groaa  ia  nelthoz  assignable  nor  iiiheritable.  * 
It  is  a  mere  pereonal  interest  in  the  land  of  another;  and  it  is  i-o 
exclnflively  personal  that  the  owner  of  the  right  cannot  permit 
another  person  to  enjoy  it  with  him.  An  easement  in  gross  cannot 
tlB-foa^e^^eignable.  or  inheritable  hj  any  words  in  the  deed  liy 
which  it  was  granted.  It  is  attached  to  the  person  to  whom  it  is 
granted  and  cannot  exist  except  as  so  attached.* 

A  grant  of  the  right  to  lay  down  an  aqueduct  and  to  draw  water 
therefrom  for  the  use  of  the  grantee,  without  words  of  inheritance 
and  without  language  showing  an  intent  to  convey  an  assignable 
interest,  does  not  convey  such  an  interest.* 

40.  An  appurtenant  easement  oaanot  be  severed  teom  the  land^ 
and  made  a  right  in  gross  assignable  and  inheritable.  If  a  way 
be  granted,  as  incident  to  land  conveyed  by  the  same  deed,  for  all 
purposes  connected  with  the  occnpation  of  the  land,  tlie  way  is 
appnrtenant  to  the  land ;  but  if  in  such  deed  a  way  be  granted  to 
the  owner  of  the  land  conveyed  "  for  all  purposes, ' '  the  grant  of  the 
way  is  more  ample  and  extended  than  in  the  first  instance,  and  the 
way  may  he  used  for  purposes  unconnected  with  the  enjoyment  of 
the  land.  Such  a  way  is  granted  in  gross,  is  personal  only,  does 
not  pass  as  incident  to  the  land  and  cannot  be  assigned.  "  It  is  not 
in  the  power  of  a  vendor  to  create  any  rights  not  connected  with 
the  use  or  enjoyment  of  the  land,  and  annex  them  to  it,  nor  can  the 
owner  of  land  render  it  subject  to  a  new  species  of  harden,  so  as  to 
bind  it  in  the  hands  of  an  assignee.  '  Incidents  of  a  novel  kind  can- 
not he  devised  and  attached  to  property  at  the  fancy  or  caprice  of 

■  Kueckeo  v.  Volu,  no  111.  a64.  Whaley  v.  Sievena.  a?  S.  C.  549.  4  S. 

•Ackroyd   v.   Smith,    10   C.  B.  164;  E.  Rep.  14s;    Spenaley   v.    Valentine, 

Wagner  v.  Hanna,  38  C*l.  nr,  99  Am.  34  Wis.  154;  Post  v.  Peanall,  a»  Wend. 

Dec.   354;   LouisvUle  4  '^.  R.  Co.   v.  4*5.  43a;  Hall  v.  Armstrong,  53  Conn. 

Koelle.  104  III.  455;  Garrison  v.  Rudd,  554.  4  Atl.  Rep.  113. 

19  111.   S58;  Koelle  v.   Knecht.   99  111.  'Boatman    v.    Lasley,   23   Ohio  St. 

396;    Boatman  v.   Lasley,  23  Ohio  St.  614;  Mctiger  v.  Holwick  (Ohio)  31  W. 

6u;  Tinicum   Fishing  Co.    v.   Carter,  L.   Bui.  241;  Moore  v.  Crose,  43   Ind. 

tit   Pa.  St.   21,  38,   100  Am.   Dec.  597;  30;  HooBier  Stone   Co.  v.   Malotl.  130 

Cadwalader  v.  Bailey,  17  R.  I.  495,  ^3  I"'',    ai,   34,   29    N.  E.   Rep.  413,   see 

Atl.   Rep.  3o;  Fisher  v.   Fair,  34  S.  C.  §  4*- 

303,.i3  S.  E.  Rep.  470,  14  L.  R.  A.  333;  'Wilder  v.  Wheeler,  60  N.  H.   3;t. 
30 
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any  owner, ' '  This  principle  is  sufficient  to  dlBpose  of  the  present 
case.  It  would  be  a  novel  incideut  attached  to  l^d,  that  tlic  owner 
aod  ocenpier  ehoold  for  purposes  wholly  unconnected  with  that  land, 
and  merely  because  he  is  the  owner  and  occupier,  have  a  right  of 
road  over  other  land ;  and  it  eeems  to  qb  that  a  grant  of  such  privi- 
lege or  easement  can  no  more  be  annexed  so  as  to  pass  with  the  land 
than  a  covenant  for  any  collateral  matter. "  ' 

4 1 .  But  a  right  to  profits  i  prendre  though  in  gron  is  asslgnabla. 
"A  very  marked  distinction  also  exists  between  a  way  in  gross  and 
an  easement  of  prqfii  d  prendre;  such  as  the  right  to  enter  upon 
the  lands  of  another,  and  remove  gravel  or  other  materials  therefrom. 
The  latter  so  far  partakes  of  the  nature  of  an  estate  in  the  land 
itself,  as  to  be  treated  as  an  inheritable  and  assignable  interest."  * 
Such  a  right  is  an  estate  in  the  land  itself  and  it  has  been  qnes- 
tioned  whether  aueh  a  right  can  properly  be  called  an  easement. 
"  If,  however,  a  rigiit  to  take  soil,  gravel,  minerals,  water  from  a 
spring,  and  the  like,  from  another's  land  may  properly  be  denoini-j 
nated  an  easement,  then  it  is  proper  to  say  that  an  easement  in 
gross,  for  such  it  might  doubtless  be  constituted,  might  be  both 
asdgnable  and  inheritable. "  * 

42.  In  some  States,  however,  an  easement  in  groBB  may  be  crested  -/ 
by  grant  bo  as  to  be  assignable  or  inheritable  as  when  the  language 

of  the  grant  shows  unmistakably  that  the  intention  is  that  tlie  right 
shall  be  enjoyed  by  the  grantee,  his  heirs  and  assigns.  ' '  The  law 
ii:  settled  in  Maesachnsetts,  by  a  series  of  decisions,  that  a  right  of 
way  may  be  as  well  created  by  a  reservation  or  exception,  iu  the 
deed  of  the  grantor,  reserving  or  retaining  to  himself  and  his  heirs 
a  right  of  way,  either  in  gross,  or  as  annexed  to  lands  owned  by 
him,  so  as  to  charge  the  lands  granted  with  sncli  easement  and  ser- 
ritude,  as  by  a  deed  from  the  owner  of  the  land  to  be  charged, 
granting  such  way,  edther  in  gross  or  as  appurtenant  to  other  estate 
of  the  grantee. "  • 

'  Keppell   V.  Bailey,  3  Myl.  ft  K.  517,  *  Bowen   v.  Conner.  6  Cush.  13a,  137, 

per  Lord  Brougham.  per  Shaw,  C,  J.;  citing  White  v.  Craw- 

'Ackroyd   v.   Smith,   to  C.    B.    164,  ford,  10  Mass.   183.  and  other  Massa- 

18S.  per  Cressweli,  J,  chusetts  cases  in  which   the  rule  has 

'§M.     Boatman   v.  Lasley,  3j  Ohio  been   rather  assumed    and    taken   for 

St.614,  C18,  per  Mcllvaine,  J.;  Me,  also,  granted  than   discussed  and  formally 

Post  V.  Pearsall.  33  Wend.  435,  432.  decided;  approved  in  Goodrich  v.  Bur- 

*CadwaIader  v.  Bailey.  17   R.  I.  495,  bank,  13  Allen,  459,  90  Am,   Dec.   161; 

500,  33  Atl.  Rep.  10,  perTlllinghasl,  J.  French  v.  Morris,  loi  Mass.  68;  Owen 
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§42.}  EABEHENTe   DEFINED   AND   DtBTlNGUISHED. 

Where  the  owners  of  several  mills  and  mill  privileges  on  the  same 
waterfall  apportioned  tlie  water  among  themselves,  and  a  certain 
part  was  assigned  to  the  owner  of  a  falling  mill,  for  the  use  of  that 
mill,  or  for  other  machinery  requiring  equal  power,  it  was  held  that 
the  right  was  not  inseparably  annexed  to  the  building  or  site  at 
which  the  water  was  then  used,  but  that  it  might  be  used  and 
enjoyed  at  any  convenient  site,  at  which  a  mill  could  be  so  placed 
as  to  take  an  equal  quantity  of  water,  without  any  greater  injury  to 
the  other  mill  owners;  and,  therefore,  that  the  sale  by  the  owner  of 
the  fulling  mill,  of  the  land  across  which  the  water  used  to  run  to  the 
fulling  mill,  in  an  artificial  channel,  did  not  extinguish  the  full- 
ing mill  right,  but  that  the  owner  of  the  fulling  miU  might  convey 
the  right  to  another  mill  owner  for  the  use  of  the  fulling  mill  or  for 
any  other  machinery.' 

The  right  to  take  water  from  a  well  or  spring  is  an  interest  in 
land  though  not  AjproJU  d  prendre.  "  The  water  itself  may  not  be 
the  subject  of  property,  but  the  right  to  take  it  and  to  have  pipes 
laid  in  the  soil  of  another  for  that  purpose,  and  to  enter  upon  the 
land  of  another  to  lay,  repair  and  renew  such  pipes,  is  an  interest 
in  the  realty,  assignable,  descendible  and  devisable."*  To  like 
effect  Judge  Curtis  said:  "  I  know  of  no  rule  of  the  common  law 
which  prohibits  grants  of  tlie  incorporeal  right  to  divert  water  from 
being  made  in  gross.  If  I  have  a  spring,  I  may  sell  the  right  to 
take  water  from  it  by  pipes,  to  one  who  does  not  own  the  land 
across  which  the  pipes  are  to  be  carried,  and  I  may  either  restrict  the 
use  to  a  particular  house,  or  not,  as  I  please.  *  *  *  Incorporeal 
rights  may  be  inseparably  annexed  to  a  particular  messuage  or  tract 
of  land,  by  the  grant  which  creates  them,  and  makes  them  incapable 
of  separate  existence.  But  they  may  also  be  granted  in  gross,  and 
afterwards,  for  purposes  of  enjoyment,  be  annexed  te  a  messuage 
or  land,  and  again  severed  therefrom  by  a  conveyance  of  flie  mes- 
suage or  land,  without  the  right  or  a  conveyance  of  the  right  with- 
out the  land." * 

V.  Field,  lot  Mass.  go,  loS;  Hankcy  v.  '  Hurd  v.  Curtis,  7  Mel,  94. 

Clark,  iioMass.a&a;  followed  in  Wi«-  'Goodrich  v.  Burbank,  13  Allen, 459, 

conaln,  Poutl  v.  Mockley,  33  Wis.  4S3,  461,   90   Am.   Dec.    161;    approved    in 

the  court  saying:   "We  cannot  see  any  French  v.  Morris,  loi  Mass.  6B. 

substantial  reason  for  holding  that  an  'Lonsdale  Co.  v.  Motes, 91  Law  Rep. 
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IN  OBoaa.  [§4S. 

43.  An  eBsement  in  gross  may  Iw  In  perpetuity,  If  so  expressly 

made.  An  eaaement  granted  to  a  city,  "  its  euccessore  and  asaigns, " 
in  capable  of  assignment,  and  is,  therefore,  in  perpetuity,  though 
not  technically  in  fee,  becanee  an  easement  in  fee  muBt  be  appurte- 
nant to  land  held  in  fee.' 

A  water  right  granted  in  gross  does  not  become  technically 
appurtenant  to  land  and  a  mill,  npon  and  for  which  it  is  subse- 
quently used  by  the  grantee  thereof ;  but  where  such  water  power 
is  taken  and  applied  to  run  a  mill  afterwards  acquired  by  the  owner 
of  the  power,  and  afterwards,  while  the  water  power  is  so  being 
used,  the  owner  conveys  the  premises  by  metes  and  bounds  without 
mentioning  the  water  right,  the  right  may  pass  therewith  as  parcel 
thereof,  if  such  appears  to  have  been  the  intention  of  the  parties. 
"  This  water  right  was  created  and  existed  as  asubstantiTe  and  inde- 
pendent right,  in  gross,  before  the  acquisition  by  the  owners  thereof 
of  tlie  lots  mentioned  in  the  mortgages.  It  was  an  easement  with- 
out any  fixed  or  limited  dominant  estate,  whatever  property  it  might 
be  used  with  or  upon,  being  such  estate  for  the  time  being;  and 
altliongh  it  has  since  been  taken  to  said  lots,  and  there  applied  to 
run  a  mill  and  machinery  thereon,  and  thereby  become,  so  to  apeak, 
in  fact  appurtenant  to  such  property,  still  it  may  be  again  separated 
therefrom  and  taken  and  applied  elsewhere.  The  water  right  was 
granted  without  any  restriction  or  limitation  as  to  the  nature  or 
place  of  its  use,  and  therefore  the  power  may  be  applied  as  and 
where  the  circumstances  will  permit,  and  such  application  may  be 
changed  from  time  to  time,  both  as  to  use  and  place  at  the  pleasure 
of  the  owner."' 

The  owner  of  a  spring  and  aqueduct  leading  therefrom  entered 
into  an  indenture  with  the  occupant  of  a  house  as  a  life  tenant, 
which  provided  that  the  latter,  hie  heirs  and  assigns,  might  draw 
from  the  aqueduct  as  much  water  as  should  be  necessary  for  the 
supply  of  the  families  resident  in  the  house,  so  long  as  water  should 
run  from  the  spring  through  the  aqueduct.  After  the  death  of  the 
life  tenant,  his  heirs  conveyed  thia  right  to  his  widow,  who  con- 
tinued to  reside  in  the  house.  It  was  held  that  tlie  indenture  con- 
veyed an  easement  in  gross,  which  could  be  conveyed  by  the  heirs  of 
the  life  tenant,  and  enforced  by  an  assignee  residing  in  the  house.* 

'  Pinkum  v.  Eau  Claire,  Si  Wis.  301,  'Amidon  v.  Harris,  113  Mass.  59, 
51  N.  W,  Rep.  550.  and  see  Hankey  v.  Clark,   no  Mass. 

■  Bank  v.  Miller,  6  Fed.  Rep.  54J,  s;o.     361. 
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g§  44,  45.]         BA8EMENTB   DEFINED  AKD   DISTISOUISHED. 

44,  An  easement  is  personal  Then  it  is  expressly  or  by  Implioa- 
tion  limited  to  the  U£o  of  the  person  who  is  to  enjoy  it.  Thus 
where  two  pereone  held  land  in  partnership  under  agreement  that 
milk  thereon  should  be  kept  up  during  their  joint  lives  and  the  life 
of  the  BurviTor,  at  their  joint  expense,  and,  on  one  of  them  dying, 
the  mill  site  was  partitioned  to  the  sarvivor,  and  the  rest  of  the  tract 
to  heirs  of  the  deceased,  any  easement  which  the  survivor  might 
have,  under  the  agreement,  to  overflow  tlie  lands  of  the  heirs,  was 
personal,  and  terminated  at  his  death.^ 

But  an  easement  such  as  right  of  way  may  be  appurtenant  to  a 
life  estate  in  land,  for  instance,  a  dower  estate,  and  will  then  expire 
with  the  estate.*  In  such  case  the  easementis  appurtenant  and  not 
in  gross.  "  Whetlier  a  way  is  appurtenant  to  land  depends  upon  its 
relation  to  the  land  in  respect  of  use,  and  not  upon  any  correspond- 
ence with  the  title  of  the  owner  in  respect  of  duration.  A  way  of 
necessity  which  rests  upon  implied  grant  is  always  appurtenant, 
although  limited  by  the  continuance  of  tlie  necessity  to  which  it 
owes  its  existence.  The  limitation  of  a  right  in  express  terms,  to 
the  life  of  a  person,  may  afford  some  ground  of  inference  that  it 
was  intended  as  a  personal  right;  but  that  ground  of  inference 
would  be  overcome  if  the  nature  of  the  right  and  its  apparent  use 
were  such  as  to  indicate  that  it  related  to  tiie  convenience  or  occu- 
pation of  real  estate.  When,  however,  the  limitation  results  from 
omitting  words  of  inheritance  by  an  inartificial  reservation,  the 
inference  in  that  direction,  if  any  can  be  drawn  therefrom,  must  be 
very  slight."* 

An  easement  is  personal  or  in  gross  in  case  it  is  reserved  by  a 
grantor  for  the  benefit  of  a  lessee  to  whom  the  easement  was  neces- 
sary, or  to  whom  tiio  grantor  had  given  it ;  but  in  such  case  the 
easement  would  last  only  during  the  continuance  of  the  lease.* 

46.  In  those  States  in  which  the  word  "  heirs  "  is  not  necessary 
to  the  granting  of  an  estate  in  fee,  an  easement  is  not  personal 
beoaose  suoh  word  is  not  used,  if  it  appears  from  the  deed  that  the 
right  to  the  use  of  the  easement  was  not  to  be  limited  to  the  lifetime 
of  the  party  who  was  to  enjoy  it.     Thus,  where  one  granted  to  the 

'McDaniel  v.  Walker  (S.  C),  Z4S.  E.  'Dennis    v.  Wilson,  roj  Mass.  591. 

Rep.  378,  and  see  Jamaica  Pond  Aque-  594,  per  Wells,  J. 

duct  Co.  V.  Chandler,  9  Allen,  159,  170.  *  Russell   v.  Heublein,  66  Conn.  4S6. 

•  HoSntaa  v.  Savage,  15  Mass,  130;  34  Ail.  Rep.  4S6. 
Dennis  v.  Wilson,  107  Mass.  sgi,  594. 
34 
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!H  GBoas.  [§  46. 

owner  of  a  cheese  factory  the  right  to  use  the  waters  of  a  spring  in 
carrying  it  on,  "  so  long  "  ae  the  sauie  shall  be  used  for  mnoing  a 
cheeee  factory,  the  instroment  wae  dedared  to  create  an  easement 
which  was  not  personal  to  the  grantee,  bnt  might  be  enjoyed  by  a 
snccessor  in  title.  The  purpose  of  the  instrument  was  to  secure 
water  for  the  factory,  and  notwithstanding  it  was  in  the  form  of  a 
lease,  and  contained  no  words  of  inheritance,  a  subsequent  pur- 
chaser of  the  factory  was  entitled  to  enjoy  the  easement.' 

A  clause  in  the  granting  part  of  a  deed  creating  an  easement  by 
the  word  "  agree, "  without  the  use  of  the  word  "  heirs, "  is  con- 
trolled by  the  habendum  which  follows  in  which  the  limitation  is  in 
fee,  and  consequently  the  easement  is  in  fee.^ 

46.  A  way  la  in  gross  when  the  use  of  It  is  granted  to  one,  and 
certain  other  persons  designated,  to  trhom  he  may  grant  an  ease- 
ment over  the  same  way.  Tlins,  where  tlie  owner  of  a  lot  grants 
the  use  of  a  private  alleyway,  entirely  upon  his  lot,  to  an 
adjoining  property  owner,  his  heirs  and  assigns,  and  provides  that 
the  grantee  shall  have  the  right  to  convey  the  privilege  granted  to 
certain  persons  named,  the  grant  is  one  in  gross,  and  does  not 
become  appurtenant  to  the  land  of  the  grantee,  and  he  cannot 
convey  the  easement  thereby  obtained  to  persons  other  than  tlioee 
named  in  the  grant,  and  he  cannot  invest  others  with  the  powers 
conferred  upon  him  by  deed  of  indenture.' 

A  devise  by  a  father  to  his  son,  liis  heirs  and  assigns,  of  a  portion 
of  his  farm,  "  with  free  privilege  of  taking  what  coal  he  want«  for 
his  own  use  or  plantation  o£F  the  home  plantation,"  on  which  there 
was  an  open  mine,  was  held  to  confer  a  personal  privilege  upon  the 
son,  which  did  not  pass  to  liis  successors  in  title  to  the  land  devised 
to  him.     "  The  languE^e  which  is  descriptive  of  the  privilege  limits 

'Whitney   v.   Richardson.   59    Hun,  coupled  with  an  Interest,  does  not  sur- 

601,  13  N.  y.  Supp.  861,  and  see  Kar-  vive,  nor  can  it  b«  exercised  after  the 

muller  v.  Kroci,  iS  Iowa,  353.  donor  of  the  power  parts  with  his  title 

'Hogan   V.  Barry.  143  Mass.  538,  10  to   the   land   to   be   subjected  10  such 

H.  E.  Rep.  353.  easement.      In  such  a  case  the  donee 

'  Fisher  v.  Fair,  34  S.  C.  ao3,  aio,  13  of  the  power  acis  as  a  mere  attorney  in 

S.  E.  Rep.  470.     Mclves,  J.,  delivering  fact,  and  must  convey  In  the  name  of 

the  opinion  said:  "Assuming  that  the  his  principal.     Hence  when   the  prin- 

onner  of  land  having  the  ri(>h[  to  con-  cipal  is  dead,  or  has  parted   with   his 

vey  to  another  a  right  of  way  in  gross  title   lo   Ihe   land,   neither  he   nor  his 

over  hia  land,  may  invest  a  third  per-  attorney  in  fact  can  fix  any  burden  or 

son  with  power  to  make  such  convey-  servitude  upon  the  land." 
■nee,    yet   such  a    power    when    not 
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§  47.]  KUKUEm'S    DEFINED   AMD    DISTINGUISHED. 

the  exerciBe  and  enjoyment  of  it  to  the  person  on  whom  it  was 
bestowed,  and  negatives  any  implication  that  it  is  appurtenant  to  the 
land  devised  to  liim.  It  is  tlie  coal  he  n;ight  want  for  liis  own  me, 
etc.,  that  could  be  taken  from  the  home  plantation  by  virtue  of  thini 
privilege,  and  not  the  coal  which  liia  heirs  or  assigns  might  want  for 
their  '  use  or  plantatioa. '  The  inclusion  of  heire  and  assigns  in  the 
designation  of  the  persons  who  were  to  enjoy  the  land  devised,  and 
the  exclusion  of  them  from  the  enjoyment  of  the  coal  privilege 
were  not  accidental,  bnt  intentional.  The  failure  to  expressly 
charge  the  home  plantation  with  a  permanent  servitude  in  favor  of 
the  land  devised  to  the  son  is  confirmatory  of  this  view,  A  plain 
distinction  exists  between  such  a  servitude  aad  a  personal  privilege 
to  one  devisee  to  take  coal  for  his  own  use  from  the  land  of 
Miother."  • 

^'47.  An  easement  ia  never  presomed  to  be  In  groas  when  it  can 
feirly  be  conatrued  to  be  appurtenant  to  some  estate.  "  If  it  be  in 
ha  nature  an  appropriate  and  useful  adjunct  of  the  land  conveyed, 
having  in  view  the  intention  of  the  grantee  as  to  ite  use,  and  there 
being  nothing  to  show  that  the  parties  intended  it  to  be  a  mere  per- 
sonal right,  it  should  be  held  to  be  an  easement  appurtenant  to  the 
land,  and  not  an  easement  in  gross,  the  rule  for  the  constrnction  of 
such  grants  being  more  favorable  to  the  former  than  to  the  latter 
class."' 

'  Youghiogheny  River  Coal  Co.  v,  a  Private  Road,  i  Ashm.  417, 421;  Hop- 
Pierce,  153  Pa.  Si.  74.  77,  »S  Atl.  Rep.  per  v.  Barnes,  113  Cal.  636,  41  Pac, 
1036.  per  McCoIlum,  J.  Rep.  874;  Boatman  v.  Lesley,  33  Ohio 

' Cadwalader  v.  Bailey,  17  R.  I.  455,  Si.  614;  Mctiger  v.  Holwick,  31  W.  L. 
499,  a3  Atl.  Rep.  ao,  14  L.  R.  A.  300,  Bui.  241 ;  Winston  v.  Johnson,  43  Minn. 
per  Tillinghasl,  J.;  to  like  effect,  Mc-  398.  45  ^.  W.  Rep,  95S;  Valentine  v. 
Mahon  v.  Williams,  7g  Ala.  288;  Dennis  Schreiber.  3  N.  V.  App.  D.  235,  240,  73 
V.  Wilson,  107  Mass.  591;  Smith  v.  N,  Y.  St.  838;  38  N.  V.  Supp.  417;  Kent 
Porter,  10  Gray,  66;  Louisville  &  H.  R.  Furniture  Manut.  Co.  v.  Long  (Mich.), 
Co.  V.  Keolle,  104  III.  455;  White  v.  6g  N.  W.  Rep.  657.  In  McMahon  v. 
Crawford,  10  Mass.  183;  Kuecken  v.  Williams,  79  Ata.  288,  sgi,  it  was  said: 
Volti,  no  111.  264:  Kramer  v.  KnauS,  "  The  inquiry  in  these  cases  has  gener- 
is III.  App.  115;  Osirald  v.  Wolf,  ra6  ally  been  nhetber  the  servitude  or  re- 
III.  543.  19  N.  E.  Rep,  38,  35  111.  App.  slrictlon  Imposed  was  of  such  a  nature 
501;  French  v.  Williams,  82  Va,  463;  as  to  operate  as  an  inducement  to  pur- 
Sanxay  v.  Hunger.  43  Ind.  44:  Reise  chasers,  and,  if  so,  the  [nclinalion  of 
V.  Enos,  76  Wis.  634,  45  N.  W.  Rep.  the  courts  has  been  to  construe  iheiQ 
414,  S  L.  R.  A.  617;  Spensley  v,  as  appurtenant  10  (he  estate,  and  in- 
Valenline,  34  Wis.  154:  Wagner  v.  tended  for  its  protection,  rather  than  as 
Hanna,  38  Cal.  iii,  99  Am.  Dec.  354;  personal  to  the  grantor." 
Taylor  v.  Dyches,  69  Ga.  455  i  Case  of 
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ly  GROSS,  [g  48. 

A  contract  reciting  tliat  in  consideration  that  the  grantees  were 
erecting  a  saw  mill  near  defendants'  mill,  and  a  payment  of  cash, 
the  defendants  do  "  grant,  bargain,  sell,  etc.,  to  the  parties  of  the 
second  part,  their  heirs  and  assigns,  forever,"  the  undivided  one- 
halt  of  a  raihx>ad  side  track,  "  to  the  sole  and  only  proper  use, 
benefit,  and  behoof  of  the  said  parties  of  the  second  part,  their  heirs 
and  assigns,  forever,"  is  a  conveyance  of  a  right  of  way  appnrte- 
nant  to  the  grantees'  mill,  and  not  a  mere  license.' 

48.  A  right  of  way,  wlie&er  granted  or  Teserved,  ia  not  in  gross 
when  there  ia  soything  in  the  deed  or  the  situatioQ  of  the  property 
which  indicates  that  it  was  intended  to  be  appurtenant  to  the  land 
retained  by  the  grantor  or  granted  by  him.'  Thus,  where  a  person 
conveys  a  part  of  his  land  by  a  deed,  "  reserving  from  said  grant 
the  perpetual  right  of  way  for  a  private  way  through  on  the  south 
ade  of  said  lot,"  the  right  of  way  thus  reserved  ia  appurtenant  to 
that  portion  of  the  land  retained  by  the  grantor,  the  word  "  heirs  " 
not  being  necessary  in  such  a  reservation  to  create  an  easement  run- 
ning with  the  land,*  And  so  a  reservation  in  the  words,  "  except- 
ing and  reserving  a  right  of  way  to  pass  and  repass  over  said  land 
with  teams  and  otherwise,  on  the  northerly  side  of  said  premises, 
not  exceeding  eight  rods  from  old  Worcester  road,"  created  an 
easement  appurtenant  to  the  land  remaining  in  the  grantor.* 

When  in  the  deed  itself  there  is  no  declaration  of  the  intention  of 
the  parties  in  regard  to  the  nature  of  the  way,  whether  it  is  a  per- 
sonal privilege  or  is  appurtenant  to  the  land  of  the  person  upon 
whom  the  privilege  is  conferred,  this  may  be  determined  by  the 
relation  of  the  way  to  such  land  or  its  want  of  any  relation.' 

In  a  deed  to  a  railroad  of  a  right  of  way,  a  reservation  of  a  pass- 
way  at  grade  over  the  railroad,  for  the  purpose  of  connecting  two 
tracts  of  land  belonging  to  the  grantor  which  were  separated  by  the 
railroad,  is  a  perpetual  easement  annexed  to  the  land  which  was 
made  accessible  by  the  passway.  The  right  of  way  is  not  a  per- 
sonal one  to  the  grantor  limited  to  his  lifetime.* 

Where  the  owner  of  a  tract  of  land  sells  a  part  of  it  reserving  a 

'Kent  Furniture  Mannf.  Co.  V.  Long  *  Dennis  v.  Wilson,  107  Mass.  sgi. 

(Mich.),  69  N.  W.  Rep.  657,  'Dennis    v,  Wilson,   107  Mass.  591; 

*  Lathrop  V.  Eisner.  93  Mich.  599,  53  Mcndcll  v.  Delano,  7  Met,  1761  Brown 

H,  W.  Rep.  791;  Thorpe  »,  Brumlitt,  L.  v.  Thissell,  6  Cush.  354. 

R.  8  Ch.  650,  657.  'White  v.  New  York&  N.  E.  R.  Co., 

*L*Uin>p  V.  Eisner,  93  Mich.  599,  53  156  Mass.  181,  30  N.  E.  Rep,  6w. 
N.  W.  Rep.  791. 

87 


DgitizedbyCoOglC 


§  49.]  EASEMENTS   DEFINED   AND    DISTINOVIBHED. 

right  of  way  acroee  it,  and  in  the  same  deed  grants  to  the  purchaser 
a  right  of  way  acrose  the  unsold  half,  these  rights  are  annexed  and 
appurtenant  to  the  respective  parcels,  each  beooimng  the  dominant 
parcel  in  respect  to  the  right  of  way  secured  acrose  the  other. ' 


IV.     ProjU  a  prendre. 

49.  A  right  to  profit  &  prendre  la  a  right  to  take  Bomething  which 
is  the  produce  of  the  land,  and  is  in  its  nature  an  incorporeal  right 
incapable  of  livery,  though  it  is  imposed  upon  corporeal  or  tangible 
property.  It  may  be  appurtenant  to  a  dominant  tenement  in 
the  nature  of  an  easement;  or  it  may  be,  and  perhaps  more  fre- 
quently is,  a  right  in  gross.  "When  this  right  is  appurtenant,  it 
passes  by  any  conveyance  that  is  sufBcient  to  convey  the  dominant 
tenement;  and  it  passes  with  that  by  descent.  Like  an  easement  it 
is  inseparable  from  the  dominant  tenement.'  It  is  not  an  easement 
within  the  usual  definition  of  that  right,  as  being  a  privilege  with- 
out profit,'  but  it  is  within  the  definition  of  that  right  as  stated  by 
some  authorities,*  "  A  right  of  projU  a  prendre,  which  may  be 
held  apart  from  the  possession  of  land,  differs  therein  from  an  ease- 
ment, which  requires  a  dominant  tenement  for  its  existence.  But  a 
right  oiprojU  d  prendre,  if  enjoyed  by  reason  of  holding  another 
estate,  is  regarded  in  the  light  of  an  easement  appurtenant  to  such 
other  estate.  And,  says  Ifr.  Justice  Strong,*  some  modem  deci- 
sions have  called  it  an  easement,  though  it  was  a  privilege  on  another 
man's  land  vrith  profit.  It  is  immaterial,  however,  whether  we  call 
it  an  easement  or  a  right  of  profit  a  prendre  foinexed  to  land.     It  is 

'  Wagner  v.  Hanna,  3S  Cal.  iii,  99  em  if  his  remaining  land  had  not  been 

Am.  Dec.  354,  per  Croclcett,  J.,  dissent-  connected  with  the  land  conveyed. 

ing.     The  majority  of  the  court  in  this  '  Drury  v.  Kent,  Cro,  Jac.  14;  Bailey 

case  held  thai  inasmuch  as  thi  grantor  v,  Stephens,  la  C.  B.  N.  S.  91;  Goodrich 

made  no  mention  of  the  estate  to  which  v.  Burbank,  la  Allen,  459,  461,  90  Am. 

the  right  of  way  reserved  was  to  be  ap-  Dec.  161;  Pierce  v.  Keator,  70  N.  Y.  419, 

purlenan;,    the   right   reserved  was   a  431,  36  Am.  Rep.  613. 

right  in  gross  and  not  appurtenant  to  'g  1. 

thegranloi'sremainingland.    Thisde-  'Ritger  v.   Parker,  8  Cush.  145,  54 

cision  seems  to  be  wrong  and  the   dis-  Am.   Dec.  744,  per  Shaw,  C.  J.^iSwen 

Renting  opinion  right.     It  seems  10  be  v.  Field,  103  Mass.  90,   103,  per  Ames, 

obvious   chat   the   right   reserved    was  J.;  Post  v.  Pearsall,  £3  Wend,  435. 

intended  to  be  annexed  to  the  grantor's  ■  HuS  v.   McCauley,  53  Pa.  St  90<v 

remaining  land  and  to  become  appur-  309,  91  Am.  Dec.  303. 
tenant  to  ii.    It  would  have  been  differ- 
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PEOFIT   A    PREHDKE.  [§   50. 

the  same  in  natore,  and  is  such  a  right  as  can  be  annexed  to  other 
land  by  express  grant,  and  will  pass  ae  appurtenant  to  it. "  * 

A  right  to  pn^fUs  d  ^endre,  when  attached  to  other  land,  as  an 
appurtenance,  ie  in  the  nature  of  an  easement,  but  when  not  attached 
to  other  land  is  a  right  in  groae.  When  such  a  right  to  tlie  pro- 
ducts or  proceeds  of  land  is  not  granted  in  favor  of  some  dominant 
teoement  it  cannot  properly  be  said  to  be  an  easement  but  an  interest 
or  estate  in  the  land  itself.*  Thus,  where  one  conveyed  land  border- 
ing on  a  mill  pond  belonging  to  him,  and  also  as  an  incident  to  the 
conveyance  granted  the  exclusive  right  to  take  ice  from  the  pond,  it 
was  held,  that  the  right  was  an  appropriate  adjunct  of  the  land 
conveyed,  and  became  an  appurtenance  thereto,  in  the  nature  of  an 
easement,  and  upon  a  conveyance  by  the  grantee  passed  with  the 
land  without  particular  mention  as  an  appurtenance.' 

50.  A  rigbt  to  profits  d  prendre,  aoquired  by  grant  or  presorlp* 
tlon,  as  appurtenant  to  oertain  lands,  oannot  be  naed  as  a  right  in 
gross,  wholly  unconnected  with  that  land.  Thus  a  claim  of  a  right 
by  the  owners  or  occupiers  of  a  certain  close,  as  appurtenant  to  sneh 
close,  to  enter  upon  the  land  of  another  and  cut  and  carry  away  all 
the  wood  growing  there,  does  not  justify  their  cutting  down  the 
wood  and  selling  it  at  their  pleasure,  wholly  irrespectiTe  of  the  close 
to  which  the  right  is  appurtenant.  A  prescriptive  right  in  the 
owner  of  an  estate  to  take,  as  appurtenant  to  that  estate,  all  the 
thorns  growing  upon  the  land  of  another,  to  be  used  at  the  house  of 
such  owner,  is  a  right  appurtenant  to  that  estete,  a  profit  to  be 
taken  in  the  land  of  another,  to  be  nsed  upon  the  land  of  the  party 
claiming  the  profit.*  Such  a  right  must  be  used  for  the  benefit  of 
the  estete  to  which  it  is  appurtenant.  It  cannot  be  used  for  the 
benefit  of  the  individual  owner  of  that  estete,  as  it  might  in  cases 
where  the  grant  is  in  gross.  The  owner  of  the  dominant  tenement 
cannot  clum  as  appurtenant  to  it  a  profit  wholly  unconnected  with 
the  enjoyment  of  it.* 

'  Grnbb  v.  Gntbb,  74  Pa.  St.  35,  33,  McCauley,  S3  Pa.  St.  306,  aog,  91  Am. 

per  Agnew,  ].  Dec.  303;  Grubb  v.  Gnibb,  74  Pa.  St. 

*  Huottngton  v.  Asber,  q6  K.  Y.  604.  35,  33. 

revening  36  Hun,  496;  Taylor  v.  Mil-  '  Huntington  v.  Asber,  96  N.  Y.  604; 

lard,  llB  N.  Y.  344,  33  K.  E.  Rep.  376,  48  Am.  Rep.  653. 

6  L.  R.  A.  667;  Post  V.  Pcarsall,  n  «Donglass  v.  Kendal,  Cro.  Jac.  356. 

Wend.  43S;  Pierce  v.  Keator,  70  N.  Y.  '  Bailey  v.  Stephens,  13  C.  B.  N.  S. 

419,  431,  36  Am.    Rep.   613;   HuS   v.  gt,  109. 
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61.  On  tbe  other  luuid,  if  the  right  is  not  appurtenaot  but  in 
grou,  It  does  not  pass  try  a  oonveyaiioe  of  the  land.  A  deed  oon- 
veying  a  strip  of  land  through  a  farm  to  a  railroad  company  for  a 
right  of  waj,  contained  a  reservation  of  "  the  privilege  of  mowing 
and  tntltdTating  the  surplus  ground  of  said  strip  of  land,  not  required 
for  railroad  purposes. "  At  the  time  of  the  conveyance  there  was  a 
mortgage  on  the  farm,  wliich  was  subsequently  foreclosed.  One 
who  succeeded  to  the  title  of  the  purchaser  at  the  foreclosure  sale 
entered  upon  the  railroad  land  and  cnt  and  removed  the  wheat 
growing  thereon.  In  an  action  of  trespass  for  such  entry  it  was 
held,  that  the  reservation  in  the  deed  to  the  railroad  company  was 
not  an  easement  appurtenant  to  tlie  remaining  portion  of  the  farm, 
but  n  right  to  profits  in  the  land  conveyed,  reserved  to  the  grantors 
personally,  not  as  owners  of  or  for  the  benefit  of  the  farm;  and 
such  right  therefore,  did  not  pass  by  the  deed  on  foreclosure  sale. 
"  From  the  nature  of  the  right,"  say  the  Court  of  Appeals  of  New 
York,  "  we  can  see  no  connection  between  it  and  the  ownership  of 
tiie  farm.  The  right  to  mow  and  cultivate  this  strip  was  in  no  way 
necessary  to,  or  even  useful,  to  the  remainder  of  the  farm,  and  it 
was  not,  therefore,  appurtenant.  It  might  liave  been  regarded  in 
Hie  nature  of  an  easement  if  the  reservation  bad  been  made  to  the 
grantor  as  owner  of  the  farm,  or  on  account  of  being  the  owner, 
bat  the  language  reserves  the  right  to  the  parties  of  the  first  part, 
not  to  their  heirs  and  assigns,  nor  to  the  owners  of  the  fann,  nor 
for  the  benefit  of  the  farm  or  such  owners.  As  the  terms  of  tlie 
reservation  indicate  a  personal  privilege,  and  as  there  is  nothing  in 
the  nature  of  the  right  reserved  connecting  it  in  any  manner  with 
the  ownership  or  use  of  the  remainder  of  the  fann,  there  seems  no 
alternative  bnt  to  apply  the  established  rules  and  recognized  legal 
distinctions  to  the  transaction. " ' 

62.  A  Tight  of  profit  it  prendre  when  in  groas  is  an  inheritable 
and  assignable  interest,  partaking  of  the  nature  of  an  estate  in  tbe 
land  itself.*     It  may  be  an  estate  for  the  life  of  the  person  haviitg 

■  Pierce  V.  Keator,  70  N.  Y.  4ig,  433,  Post  v.  Pearsall,   23  Wend.  435.  43-: 

36  Am.  Rep.  6ia,  per  Church,  C.  J.  Leymen  v.  Abeel,  16  Johns.  30;  Taylur 

•  P»lmer'8  Case,  5  Coke,  34*,-  Witk-  v.  Millard,  iiS  N.  Y.  344.  33  N.  E.  Rep. 

ham  V.  Hawker,  7  M.  &  W.  63;   Muskett  376,  fi  L.  R.  A.  667;  Pierce  v.   Keaior. 

V.  Hill,   5   Bing.   N.  C.  694;   Bailey  v.  70  N.  V.  419,  431,  36  Am.    Rep.  t>\a: 

Stephens,  I3C,B.  N.  S,  91;  Goodrich  v.  Huntington  v.  Asher,  96  W.  Y.  604,610, 

Burbank.  13  Allen,  4S9>  461,   90  Am.  4S  Am.  Rep.  653;  Huff  v.  McCauley,  53 

Dec  161;  Hill  V.  Lord,  48  Me.  83,  96;  Pa.  St.  306,  309,  gl  Am.  Dec.  103: 
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tiie  right,  or  for  the  lives  of  the  occnpants  of  certuu  land,  or  an 
estate  for  &  definite  or  indefinite  term.  It  is  alwayB  assignable  and 
in  proper  caaes  inheritable.  The  right  may  in  terme  be  granted  or 
reserved  to  one,  his  heirs  and  aasignB,  and  then  it  is  in  terms  in- 
heritable and  assignable.' 

63.  Profits  ^  prendre  oan  be  aoqnlred  only  by  grant  or  pre- 
8oriptl3D.  "When  acquired  by  prescription  they  are  most  generally, 
thongh  not  nniversally,  prescribed  for,  not  in  grose,  but  as  incident 
to  land,  for  tlie  benefit  of  which  and  in  connection  with  which,  the 
rights  are  to  be  exercised.'  In  other  words,  if  one  would  pre- 
scribe for  such  a  right  in  another's  land,  as  authorizes  the  taking  or 
having  what  is,  by  legal  intendment,  a  profit  therein,  he  should  allege 
it  as  pertaining  to  some  particular  land,  owned  by  himself,  and  that 
he  and  all  those  whose  estate  he  has  in  the  land,  have  from  time 
immemorial,  or  for  the  prescriptive  period,  exercised  the  right 
which  he  now  claims.* 

Common  appurtenant  and  in  gross  may  arise  either  by  grant  or 
by  prescription.*  Common  appendant  always  implies  prescription, 
but  in  pleading  common  appendant  it  is  not  necessary  to  add  the 
nsnal  form  of  prescribing.  Common  appendant,  usually  conristing 
of  common  of  pasture,  is  essentially  part  and  parcel  of  an  ancient 
tenement. ' 

There  is  a  distinction  between  a  common  appendant  and  a  com- 
mon appurtenant,  in  this,  that  if  the  commoner  purchases  part  of 
the  land  in  which  he  has  common  appendant,  the  right  is  not  extin- 
gnished,  hut  will  be  apportioned.*  But  a  common  appurtenant 
cannot  be  extinct  in  part  and  be  m  ease  for  part,  by  act  of  the  par- 

Gloninger  V.  Franklin  Coal  Co,,  55  pa.  der   v.   Bailey,   17   R.   I.  495,    500,   ay 

Si.  t,  14,  93  Atn.  Dec.  730;  Grubb  v.  All.  Rep.  20. 

Grubb,   74  Pa.  St.  35,  33;  Boatman  v.  'Merwio  v.   Wheeler,  41  Conn,    14, 

Lasley,  33  ObioSt.  614,  61B;   Cadwala-  35;  Waten  v.   Lillcy,  4  Pick.   145,  16 

der  V.   Bailey,   17   R.    I,  495,   501;    83  Am,  Dec.  333. 

AtL  Rep.  30.  'LiUleAeid  v.  Maxwell,  31   Me.  134, 

'  Welcome  v.  Upion,  6  M,  &  W.  536;  50  Am.  Dee.  653- 
Goodrich   t.  Burbank,   19  Allen,  459,  ^Coirlam  v.  Slack,   IJ  East,  loB,  to 
461.  90  Am.  Dec.   t6i,  per  Foater,  J.;  Eng.  Rul.  Cas.  365. 
Post  T.Pear«all,3iWend.435:  Leyman  'Co.  Litt.   laaa.   Margrave's  «,-  Ty^- 
v.  Abeel,  16  Johns.  30;  Piercev.  Keaior,  ringham's  Case,  4   Coke  Rep.  36^,   10 
TO  N.  Y.  4>9.  431,  36  Am.  Rep.  6iz;  Eog.  Rul.  Cas.  ijz. 
Tinicnm  Fishing  Co.  v.  Carter,  61  Pa.  * Tyrringham's  Case,  4  Coke   Rep., 
St,  31,  39,  too  Am.  Dec,  597;  Cadwala-  ntpra. 
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tiee.  If  a  commoner  purchases  a  part  of  the  coiumoD  apporteoant, 
his  right  of  common  is  extinct.' 

64.  A  profit  t,  prendre  in  tlte  soil  of  another  oannot  be  claimed 
by  ooBtom.*  Thus  a  claim  to  enter  upon  tlie  land  of  another  and 
take  gravel,  stones,  and  sand  from  the  seashore,  made  in  behalf  of 
the  inhabitants  of  a  townsliip,  is  without  foundation.  "A  claim  by 
the  inhabitants  of  the  township  is  a  claim  by  persons  who  are 
incapable  of  taking  a  grant,  not  being  a  corporation;  neiHier  do 
they  claim  in  a  qns  estate  —  alleging  the  right  to  be  in  the  owners 
of  an  estate  of  which  they  are  the  occupiers."  *  In  the  case  from 
which  the  quotation  is  made,  Willes,  J.,  also  said:  "  I  am  of  the 
same  opinion;  as  far  as  the  right  is  claimed  by  custom,  if  any  such 
ezist,  it  is  clearly  bad.  The  distinction  is  well  established,  that  by 
custom  yon  may  claim  an  easement  to  be  enjoyed  over  the  land  of 
another,  but  you  cannot  claim  a  profit  out  of  the  land.  The  only 
difficulty  in  the«e  cases  is,  to  ascertain  what  is  a  pro^  d  jfrendre, 
and  what  an  easement.  All  the  authoritieB  which  have  a  tendency 
to  show  that  there  may  be  a  cnstom  for  a  pro^  d  prendre  in  alieno 
aolo  most  be  considered  as  overruled." 

In  like  manner  it  was  held  in  Kew  Hampshire  that  the  inhabit- 
ants of  a  town  or  village  cannot  claim  to  take  sand  for  the  purpose 
of  making  mortar  from  the  land  of  another,  by  right  of  custom.* 

66.  Water  Is  not  oonaidered  as  produce  otXba  aaH,  so  aa  to  malM 
the  right  to  take  it  a  profit  tk  prendre  in  alieao  solo ; '    whether   it 

'Bell  V.   Ohio  &  P.  Ry.  Co.,  25  Pa.  'ConsUble  v.   Kicholsoa,  14  C.    B. 

S(.  161,  64  Am.  Dee.  687.  N.  S.  230,  240,  per  Erie,  C.  J. 

'Galcward's  Case,  6  Coke,  59^,  Cro.  *  Perley    v.  Langlcy,   7   N.   H.    833; 

Jac.  152,  lo  Eng.  Rul.  Gas.  24s;  Grim-  Nudd  v.  Hobbs,  17  N.  H.  514. 

stead  V.  Marlowe,  4  T.  R.  717;  ConsU-  'Manning  v.  Wasdate,   5  Ad.  A  El. 

ble  V.  Nicholson,   14  C.  B.  X.  S.   330;  758,  763,  where  Lord  Denman  amid, ' 


Blewett  V.  Tregonning,  3  Ad.  &  El.  554;  is  not  consistent  with  ordinary  language 

Rogers   v.   Brenlon,  10  Q.   B.   36,  60;  to  call   (he   taking   of    water    a  proJU 

Waters  v.  Lllley,  4  Pick.  US-  16  Am.  i prendre"  and  Williams,  J.,  said:     "  I 

Dec.  3331  Perlej  v.  Langley,  7  N.  H.  think  the  right  claimed  is  a  mere  ease- 

833;   Pcarsall  v.   Post,  ta  Wend,  m;  ment."     In  Weekly  v.  Wildman,  I  Ld. 

Postv.  Peartall,  31  Wend.  425;  Smith  Raym.   405,   407,   Blencowe,   J.,   said: 

V.  Floyd,  iB   Batb.    531,    $39;   Hill  v.  "Inhabitants  may   have  a  cnstom  to 

Lord,  4S  Me.  83;   Moor  v.  Cary.  43  Me.  have  pot  water  which  is  an  iaterest  and 

Z91  LlttlcGeldv.  Maxwell,  31  Me.  134.  so  not  barely  an  easement;  but  Powell,  J., 

Am.  Dec.  653;  Merwin  v,  Wheeler,  41  denied  that  and  said  that  Is  only  an 

Conn.  14;  Cobb  v.  Davenport,  33  N,  J.  easement."      See,    also,    WlcUwin    v. 

L.333,97Am.  Dec.  718;  Nudd  V.  Hobbs.  Hawker,  7  H.  &  W.  63;  Racer.  Ward, 

17  N.  H.  524;  see  g  SS.  4  El.   &  Bl.   702;   Bissell  v.  Gnnt,  3; 
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be  water  in  an  open  nmning  stream,  or  water  in  a  Epring  or  well; 
"  for  water,"  aaje  Blackstone,'  '*  is  a  movable  wandering  thing  and 
must  of  neeeeBit7  continne  common  by  tihe  law  of  nature. "  Such  a 
right  is  an  easement  only  and  may  be  claimed  by  custom.  *'  The 
epring  of  water  is  supplied  and  renewed  by  nature;  it  must  have 
flowed  from  a  distance  by  an  underground  channel ;  and,  when  it 
isBues  from  the  ground,  till  appropriated  for  use,  it  flows  onward  by 
the  law  of  gravitation. "  It  is  no  part  of  the  soil,  like  sand  or  clay 
or  atones;  nor  the  produce  of  the  soil,  like  grass  or  trees.^  "  Thus, 
the  right  to  enter  upon  the  dose  of  another,  and  take  water  for . 
domestic  purposes  from  any  natural  fountain,  as  a  pond,°  or  a  nm- 
ning spring,*  has  been  held  t<:i  be  au  easement  only,  sustainable  by 
proof  of  custom  by  the  inhabitants.  The  grounds  upon  which  these 
deciraons  rest,  are  that  running  water  is  not  a  product  of  the  soil, 
whether  above  or  below  tiie  surface ;  and  that  it  does  not  remain  for 
any  appreciable  period  of  time  in  any  one  place.  The  courts,  in 
these  cases,  expressly  affirm  that  the  right  to  water  in  wells,  or  cis- 
terns, would  be  an  interest  in  the  land,  or  a  right  to  a  profit 
dprettdre.^^  * 

The  privilege  of  watering  cattle  at  a  pond  or  brook  or  of  taking 
the  water  for  domestic  purpoees  is  a  mere  easement  and  not  a  profit 
d  prendre.^  But  in  case  water  is  made  the  subject  of  sale  in 
gross,  as  a  thing  of  value,  or  it  is  stored  in  wells  or  cistems,  it  may 
be  r^;arded  as  a  species  otprqfU  apr&ndre,  and  may  be  the  subject 
of  .a  separate  transfer.'' 

66.  The  right  to  take  eeawoed  from  the  shore  is  a  right  to  a  proflt 
in  thd  solL  This  right  may  be  conveyed  by  the  owner  of  an  estate, 
without  conveying  the  soil,  or  the  right  may  be  acquired  by  pre- 
scription. A  town  in  its  corporate  capacity  might  acquire  such  a 
right  by  grant,  but  not  by  prescription  unless  corporate  acta  are 
shown.     A  lost  grant  to  the  town  can  be  presumed  only  from  cor- 

Conn.   3S8;   Goodrich  v.   Burbank,    la  <  Race  v.  Ward,  4  El.  &  Bl.  70a. 

AUeo,  459,461.  90  Am.  Dec.  161;  HiU  'Hill  v.  Lord,  48    Me.   83.  99,  per 

V.  Lord,  48  Me.  83, 100;  Borstv.  Empie,  Davis,  J, 

S  N.  Y.  33;   Spensley  v.  Valentine,  34  'Manning  v.  Wasdale,  s  Ad.  &  El. 

Wis.  154.  758. 

'  3  Blaclcst.  Com.  iB.  '  Hall  v,  Ionia.  38  Mich.  493;  Good- 

■  Race  V.  Ward,  4  El.  &  Bl.  703,  jog,  rich  v.  Burbank,  \t  Allen,  459,  461,  90 

per  Lord  Campbell,  C.  J.  Am.  Dec.  161;  Hill  v.   Shorey,  4a  Vt. 

■MaDning  v.  Wasdale,  5  Ad.  &  El.  614;  Hill  v.  Lord,  48  Me.  S3,  100. 

758. 
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§  57.]  EASEUENTS    DEFIHED   AND   DISTINQUIBHED. 

porate  acts.  A  use  of  the  right  by  the  inhabitaiite  of  the  town  is  no 
Bufficient  basifl  for  claiming  a  corporate  right  in  the  town.  The 
inhabitants  of  a  town  cannot  acqnire  by  prescription  a  right  to  take 
seaweed,  for  Uiere  could  be  no  presumption  of  a  grant,  as  an  inhab- 
itant cannot  purchase  for  himself  and  hie  successors.*  The  inhabit- 
ants of  a  town  may  by  cnstom  acquire  an  easement,  but  not  an 
interest  in  the  land,  or  a  right  to  take  a  profit  in  it,  sach  as  a  right 
to  take  seaweed  from  the  land  of  another.  In  reply  to  the  objec- 
tion that  seaweed  is  not  a  product  of  tlie  soil  where  it  is  deposited 
and  that  if  not  taken  away  much  of  it  is  washed  away  by  the  same 
tides  that  brought  it  to  the  shore,  the  Snpreme  Court  of  Maine  say : 
"  So  far  as  any  general  rule  can  be  deduced  from  these  cases,  they 
tend  to  the  conclusion  that  the  right  to  take  seaweed  is  a  right  to 
take  a  profit  in  the  soil.  It  does  not  come  within  the  principles 
applied  to  aquatic  rights.  The  subject  of  it  is,  in  part,  a  product 
of  the  soil  where  it  is  foimd.  And,  in  regard  to  that  portion  which 
is  washed  ashore  by  the  tides,  though  not  permanently  remaining, 
the  right  which  the  owner  of  the  flats  has  to  it  is  mach  more  anala- 
gous  to  the  Jim  aUuvionia  of  riparian  proprietors,  than  to  the  right 
of  appropriating  waifs  or  derelict  goods,  to  which  it  is  coTnpared  by 
the  counsel  for  the  defendant."  * 

67.  The  right  to  take  ooal  or  any  mudral  tcom  tha  land  of 
another  fa  a  right  of  profit  4  prendre,  and  is  an  incorporeal  right 
incapable  of  creation  except  by  grant  or  prescription.*  The 
grantee  of  the  right  acquires  no  property  in  the  laud  itself,  but  only 
in  the  coal  or  ore  that  he  may  take  from  the  land ;  thongh  a  grant 
of  the  mine  or  of  all  the  coal  or  ore  in  the  land  is  a  grant  of  part  of 
the  land.'  A  grant  of  the  excluave  right  to  take  all  the  coal  in 
certain  land  is  in  effect  a  sale  of  the  coal  itself.  It  is  not  an  incor- 
poreal right  but  a  right  to  part  of  the  land  itself." 

'  Hill  V.   Lord,  48   Me.  83;    Sale  v.  •  Muskett  v.   Hill,  5  Bing.  N.  C.  694. 

Pralt,  19  Pick.  191;  Green  v.  Chelsea,  706;  Doe  v.  Wood,  a  B.  &  Aid.  724, 738; 

24  Pick.  71.  Chetbam   v.  Williamson,  4  East.  469: 

'  Hill  V.  Lord,  4S  He.  83,  100,  per  Grubb  v.  Bayard,  a  Wall.  Jr.  81 ;  Grubb 
Davis,  J.  See,  also,  Emans  v.  Tarn-  v.  Grubb,  74  Pa.  St.  35;  Gloninger  v. 
bull,  3  Johns.  313, 3  Am.  Dec.  437;  Sale  Franklin  Coal  Co.,  55  Pa.  Sl  9,  93  Am. 
V.  Pratt,  19  Pick.  191;  Church  t,  Dec.  730;  Johnstown  Iron  Co.  v.  Cam- 
Meeker,  34  Conn.  491.  bria  Ircn  Co.,  3a  Pa.  St.  341,  73  Am. 

'§64;  Manning    v.  Wasdale,  s  Ad.  Dec.  7S3;  Worcester  v.  Green,  3  Pick. 

&  El.  758;  Huff  V.  McCauley,  53  P*.  435,  4*9,  per  Wilde,  J. 

St,  3o6,  309,  91  Am.  Dec  303;  Clark  v.  'Caldwell  v.  Fulton,  31   Pa.  St,  47;, 

Way,  II  Rich.  631.  ja  Am.  Dec,  760. 


Digitized  byGoOgIc 
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The  right  to  enter  npon  landB  of  another  for  any  of  the  following 
purpoeea  Las  been  held  to  be  a  i-ight  ta  take  a  profit  in  the  soil:  ~ 
to  cut  graee,'  for  pasturage,'  for  the  purpose  of  hunting,'  or  for 
fishing  in  an  unnavigable  stream,*  So,  also,  to  take  away  drifting 
sand  from  the  beach,"  or  to  pile  wood  and  lumber  thereon  for  the 
purpose  of  sale  and  shipment,*  or  to  use  the  wood,  timber,  soil, 
gravel  or  stone  on  certain  land.'' 

68.  A  grant  of  s  right  to  take  and  kill  game  on  land  or  waters 
belonging  to  the  grantor  ia  a  grant  of  an  interest  In  the  land  itself 
%rithin  the  statute  of  frauds.*  It  is  a  grant  of  a  profit  d  jyrendre.' 
"  The  property  in  animals /^<b  naiura,  while  they  are  on  the  soil, 
IjelongH  to  the  owner  of  the  soil,  and  he  may  grant  a  right  to  others 
to  come  and  take  them,  by  a  grant  of  hunting,  shooting,  fowling 
and  so  forth.  That  right  may  be  granted  by  the  owner  of  the  fee 
simple  and  such  a  grant  is  a  license  of  a  profit  dpreftdre."  "• 

The  right  to  take  fish  in  waters  upon  another's  land  is  not  an 
easement.  In  an  old  case  the  court  said:  "  The  word  *  easement ' 
is  known  in  law,  but  here  the  thing  itself  is  set  forth,  namely,  to 
catch  fiflh,  and  certainly  no  instance  can  be  given  of  a  prescription 
for  such  a  liberty  by  such  a  word  or  name."  " 

A  privilege  to  shoot,  take  and  kill  wOd  fowl  on  the  lakes  and 
waters  of  the  grantor  is  strictly  confined  to  the  lakes  and  waters 
and  cannot  be  exercised  upon  the  grantor's  lands.** 

A  grant  of  such  right  to  persons  named,  their  heirs  and  assigns, 
is  a  grant  to  the  iudiTiduals  named  and  their  assigns;  bnt  it  does 
not  authorize  them  to  grant  indiscriminately  to  others  the  right  to 
exercise  the  same  privilege." 

'Viner,  Tit.  Prescription.  'Webber    v.   Lee,   9  Q.   B.   D.   315; 

'Cro,  Oil.  iBo,  363.  Wickljam  v.  Hawker.  7   M.  &  W.  63; 

'Pickeripg  V.   Noyes.  4  B.  &  C.  639;  Waters  v.  Lilley,  4  Pick.  145,  16  Am. 

Wickham  v.  Hawker,  7  M.  &  W.  63.  Dec.  333;  Bingham  v.  Salene,  15  Oieg. 

^Waters  v.    Lilley,  4  Pick.   14s,    16  soS,  14  Pac.  Rep.  533;  Tinicum  Fishing 

Am.  Dec.  333.  Co.   v.   Carler,   61   Pa.   St.   21,  37,   100 

■  Blewett  V.  Tregonning,  3  Ad.  &  El.  Am.  Dec.  597;  Cobb  v.  Davenport,  33 

554:  Mcrwin  v.  Wheeler,  41  Conn.  14.  N.  J,  L,  aas,  97  Am.  Dec.  718. 

'LittleGeld  v.  Maxwell,  31   Me.  134,  '°  Ewan  v.  Graham.  7  H.  L.  Gas.  331, 

SO  Am.   Dec,  653;  State  v.  Wilson,  43  344.  per  Campbell,  L.  C. 

Me.  g,  28.    The  foregoing  enumeration  "  Peers  v.  Lucy,  4  Mod.  362,  366. 

b  in  the  language  of  the  court  in  Hill  "Bingham  v.  Salene,  15  Oreg.   208, 

V.  Lord,  48  Me.  83,  100.  14  Pac.  Rep.  523. 

'Texas  &  P.   R.  Co.  v.  Durrett,  57  "Bingham  v.  Salene,  15  Oreg.   208, 

Tex.  4S.  5a.  14  Pac.  Rep.  523- 

•Webber  v,   Lee,   9  Q.   B.  D.  315; 

Pom  V,  Pearsall,  33  Wend,  435.  45 
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69.  A  right  to  hunt,  flah  uid  fowl,  granted  to  one,  his  hetn  and 
asaigiiB,  is  a  proflt  &  prendre  in  grosB,  sad  may  be  exercised  bj  the 
servante  of  the  grantee.  The  addition  of  the  worde  "  with  eerrants 
or  otherwise  "  does  not  in  legal  effect  add  anything  to  the  grant, 
nor  does  it  limit  the  privilege  and  exclude  the  exercise  of  it  by  the 
servants  in  the  master's  absence.  Baron  Parke,  so  deciding,  said: 
"The  authorities  upon  this  subject  take  this  distinction;  that  if 
there  be  a  personal  license  of  pleasure,  it  extends  only  to  the  indi- 
vidual, and  it  cannot  he  exercised  with  or  by  servants;  but  if  there 
is  license  of  profit,  and  not  for  pleasure,  it  may.  This  will  be 
found  80  laid  down  in  the  Buchees  of  Norfolk's  case,'  which  was 
this;  The  Duchess  brought  an  action  for  chasing  in  her  park,  against 
Wiseman  and  others.  They  pleaded  that  the  Duchess  licensed  tlie 
Earl  of  Suffolk  to  htint  at  his  pleasure  in  the  park,  and  they  shewed 
at  the  time  of  the  trespass  the  £arl  came  into  the  park,  and  the 
defendants  with  him,  to  bunt:  and  it  was  moved  that  the  plea 
was  bad,  for  by  the  license  given  to  the  Earl,  which  was  only  for 
pleasure  and  extended  only  to  him,  and  no  other  could  justify 
by  that  heense;  for  if  I  give  hcense  to  a  man  to  eat  with  me 
none  of  his  servants  can  justify  the  entry  into  my  house  by  reason 
of  that  license,  for  it  is  a  license  of  pleasure ;  and  so  if  I  give  leave 
to  another  to  go  at  his  pleasure  into  my  orchard,  none  of  liis  serv- 
ants can  justify  by  that  Hcense;  but  if  it  is  a  license  of  profit,  and 
not  of  pleasure,  it  is  otherwise ;  for  if  one  give  leave  to  me  to  carry 
over  his  land  with  my  cart,  my  servants  can  justify  by  his  license; 
and  so  if  one  gives  me  license  to  have  a  tree  in  his  wood,  my  serv- 
ants may  joBtify  the  catting  of  the  wood,  and  the  entry,  for  I  shall 
have  profit  by  that:  and  so  was  the  opinion  of  the  court:  and  then 
the  defendants  said  the  Duchess  gave  license  to  the  Earl  to  hunt, 
kill,  and  take  with  him  the  deer  at  Ms  pleasure,  and  then  they  said 
that  the  Earl  came  there  and  they  with  him,  and  by  his  command, 
hunted  and  took  away  and  that  was  held  good."  ° 

60.  The  right  to  take  fish  in  any  water  not  naTigable  prima  tkaio 
belongs  to  the  owner  of  the  eoU  over  which  the  water  flows  or 
stands;  for  the  ownership  of  the  soil  in  ordinary  cases  carries  \vith 
it  the  ownership  of  the  water.  But  when  the  ownership  of  the 
water  is  in  one  person  and  the  ownership  of  the  soO  ander  the  water 

.  Hawker,  7    Mees.   & 


'Year  Book, 

13  Hen. 

7, 

as. 

and 

13 

'  Widths 

Hen.  7.  13,  Pl. ; 

46 

VV, 

.  f>3.  77. 

Di„i,„db,G(5oglc 


PBOFIT  A    PBEMDBB.  [§  61. 

IB  in  another  the  right  of  fishing  in  the  water  belongs  to  the  former, 
for  he  owns  the  element  in  which  alone  the  fish  can  exist.' 

The  mere  fact  that  one  owns  land  along  the  shore  of  a  pond 
which  helonga  to  another  gives  him  no  right  to  fish  in  the  pond.* 

A  custom  to  take  fish  in  aUeno  solo  ie  not  a  good  cnstom.* 

The  right  of  fishing  in  navigable  waters  is  common  to  all,  except 
when  an  exclusive  right  has  been  acqnired  bj  grant  or  prescription.* 

But  the  owner  of  the  soil  which  is  flowed  by  the  water  of  a  pond 
has  no  right  to  fish  in  such  water,  when  he  has  rcleaeed  all  ease- 
ments, privil^;es,  and  rights  in  the  pond  except  the  right  to  use  a 
certain  qnanlitj  of  water  from  it  for  a  mill.  Such  a  release  cuts  off 
the  right  to  fish  and  the  releasor  cannot  thereafter  claim  such  right 
as  incident  to  his  ownership  of  the  soil  under  the  pond.° 

6 1 .  A  several  or  exolnsive  right  of  n«ii<ng  on  the  land  of  another 
may  be  gained  by  an  adverse  and  uninterrupted  enjoyment  of  it 
for  the  period  required  by  the  statute  of  limitations.  The  right  so 
acquired  is  good  against  all  the  worid  and  can  be  maintained  even 
against  the  owner  of  the  eoU.*  To  acquire  such  right  by  use  in 
any  case,  the  possession  and  use  must  be  exclusive  as  well  as  uninter- 
rupted.^ No  right  to  a  several  fishery  in  a  public  navigable  river 
can  be  presumed  from  the  mere  uninterrupted  aee  and  enjoyment 
of  the  right  for  more  than  twenty  years  in  common  with  others.  If 
a  presumption  of  a  grant  of  such  a  right  in  a  public  navigable  river 

'  Turner  v.  Hebron,  6i  Conn.  175, 12  Dec.  654.  A  license  to  Rsb,  Issued  by 
Atl.  Rep.  gsi :  Adams  v.  Pease,  2  Conn,    the  state  Ash  commissioner,  under  the 


481;  Waters  v.  Litley,  4  Picli.   '45.   16  provisions  of  Laws  1893,  p.  15,  ci 

Am.     Dec.     333;     Commonwealth     v.  give  the  licensee  the  exclusive  rigbt  to 

Chapin,  J  Pick,  igg,  16  Am.  Dec.  3S6;  fish  at  any  designated  place.     Stale  v. 

Hooker  v.  Cnmmings,  30  Johns,  go,  11  Crawford,  44  Pac.  876,   14  Wash.  373, 

Am.  Dec  349.  followed  in  Morris  v.  Graham  (Wash.) 

■  Baylor  v.   Decker.  133  Pa.  St.  168,  47  Pac.  Rep.  752. 

19  Atl.  Rep.  351.  'Sidwell  v.  Greig,  40  N.  Y.  Supp. 

■Waters  v.   Lilley,  4    Pick.   145,  16  968. 

Am.  Dec.  333.  'Turner  v.    Hebron,  61  Conn.  175, 

•Carter  v.  Murcot,  4    Burr.   2163;  2a  Alt.  Rep. gj':  Chalker  v.  Dickinson, 

Hooker  v.  Cummings,  20  Johns.  90,  11  i  Conn.  362, 6  Am.  Dec.  250;  Adams  v. 

Am.    Dec.    249;    Rogers    t.   Jones,    1  Pease,  3  Conn.  481;  Delaware  &  Md. 

Wend.  337,  19  Am.  Dec.  493;  Delaware  R.  Co.  v.  Stump.  S  Gill.  &  J.  479:  Tini- 

&  Md.  R.  Co.  V.  Slump,  8  Gill.  &  J.  cum  Fishing  Co.  v.  Carter,  61   Pa.  St. 

479,  39  Am.  Dec.  561;  Chalker  v.  Dick-  21,  100  Am.  Dec.  597. 

inson,   i  Conn.  383,  6  Am.   Dec.  150;  ^  Chalker  v.  Dickinson,  i  Conn.  383, 

Pbipps  V.  Sute,  13  Md.  380,  85  Am.  6  Am.  Dec.  350. 
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can  aiise  in  anj  case,  it  must  be  shown  that  the  Qsc  and  enjojiiient 
liave  been  in  exdnsion  of  tlie  right  of  others.' 

A  right  to  fish  in  a  pond  acquired  hy  long  use  is  a  right  in  the 
nature  of  a  profit  d  prendre  in  aiieno  nolo,  and  is  a  right  in  groes 
belonging  only  to  the  individuals  who  acquired  it.  It  ia  a  mere 
personal  right  which  cannot  be  aseigncd  and  doea  not  descend  to 
heirs.* 

6S.  The  pulsllo,  as  an  unorganiEed  body,  oannot  aoqoire  a  right 
of  Oahing  in  a  pond  owned  by  nn  individual,  either  by  grant  or 
prescription,  though  any  individual  of  the  public  might  obtain  die 
right  of  fishing  in  such  pond  in  either  of  the  ways  mentioned. 
A  grant  to  the  nnorganized  public  would  be  void  for  uncertainty." 
Nor  can  a  large  and  indefinite  class  such  as  "  owners  and  occupiers  " 
daim  snch  right  by  prescription.* 

V.     Licenae. 

63.  A  Uoense  is  a  personal  and  revocable  privilege  to  do  some 

aot  or  series  of  acts  upon  the  land  of  (mother  without  possessing  any 

estate  therein.*     A  parol  agreement  whereby  one  landowner  has 

the  right  to  maintain  a  ditch  across  the  land  of  another,  for  the  pur- 

■  Delaware  &  Md.  R.  Co.  v.  Stamp,  ii  Mass.  533,  537;  Oiren  v.  Field,  13 

8  GUI.  &  J,  479.  Allen.  457. 

'Turner  v.  Hebron,  61  Conn.  175,  33  JUmUMtm;  Johnson  v.  Sklllmftn,  3g 

All.  Rep.  951.  Minn.  95,  la  N.  W.  Rep.  149. 

'Turner  v.  Hebron. 61  Conn.  175,  S3  V«w  Han^diln :   B&tchelder  v.   Hib- 

Atl.  Rep.  9SI.  bard,  5S  N.  H.  a6g. 

*  Tilbury  v.  Silva,  45  Ch.  D.,  98.  Hew  York:  Grecnwool  Lake  &  Pon- 

•3   Kent's   Com.   452;    De   Haro   v.  J.  R.  Co.  v.  New  York  &  G,  L.  8.  Co.. 

United  Slates,  5  Wall.  S99.  134   N.    Y.   435,   31    N.   E.    Rep.   S74: 


!  Moieav.  Bates,  74  Ala.  374.  Cronkhite  v.  Cronkhiie,  94  N.  Y.  333; 

Califlirnla:  Wbeeler  v.  West,  71  Cal.  Wiseman  v.  Lucksinger,  84  N.   Y.  31, 

136,  II  Pac.  Rep.  871.  3S    Am.    Rep.    47g',    Mendenhall    v. 

nilnoit!  Forbesv.  Bftlenseiter,  74III.  Klinck,   51   N.   Y.   346;    Pierrcpont   v. 

1S3:  Simpson  V.  Wright,  31  III.  App.  67.  Barnard,  6  K.  Y.  379;  Wolfe  v.  Frost, 

Indians.'  Parish  v.  Kaspare,  109  Ind.  4    Sandf.    Cb.     73;     Houghtaling     v. 

5B6,  10  N.  E.  Rep.  109;  Williamson  v.  Houghlaling,  5  Barb.  379;  Jackson  v. 

Vingling,  93  Ind.  42;    Rogers  v.  Cox,  Babcock,  4  Johns.  418. 
96  Ind.  157,  49  Am.  Rep.  153.  Tliooniln :  Lockharl  v.  Gcir,  54  Wis. 

Iowa:  Cook  v.  Chicago,  B,  A  Q.   R.  133,  11  N.  W,   Rep,  245;   Thocmke  v. 

Co.,  40  Iowa,  4SI,  455.  Fiedler,  91  Wis.  386,  64  N.  W.  Rep.  1030. 

KtMMhiiMttt !  Hodgkins  v.  Farriog-        Wyomliig:  MetcaK  v.  Hart,  3  Wyo. 

ton,  150  Mass.  19.  as  N.  E.  Rep.  73,  513,  37  Pac.  Rep.  900,  31  Pac.  Rep.  407, 

15  Am.  St.  Rep.  1&8;  Cook  v.  Steams,  31  Am.  St.  Rep.  I33,  138. 
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poee  of  dndmng  bis  land,  does  not  create  an  easement,  bat  &  license 
only  whicli  is  iBTOcable  although  the  licensee  has  expended  money 
opon  the  faith  of  the  agreement;  forif  the  agreement  is  irreTOcable 
an  interest  or  estate  in  land  is  created  by  it  withont  a  written  con- 
veyance, '*  in  the  teeiih  of  the  statute  of  frands."  ^ 
'    If  the  owner  of  land  erects  a  bnlldiug  thereon  and  inserts  its  tioi- 
/  here  into  a  wall  on  land  of  an  abutter  with  bis  onl  permission,  this 
/  is  a  license  only,  which  may  be  revoked  at  any  time  before  it  has 
Vgrown  into  a  prescriptive  right,* 

An  oral  agreement  by  a  landowner  permitting  another  to  draw 
logs  across  his  laud  for  a  consideration,  is  a  mere  license,  revocable 
at  will.  It  is  not  a  right  of  way,  as  this  is  an  interest  in  the  land 
and  can  only  be  created  by  writing.* 

The  right  to  maintun  a  pond  or  reeervoir  apon  the  land  of  another 
is  an  easement  which  can  only  be  acquired  by  grantor  prescription.'  ' 
A  permanent  right  to  flow  land  by  the  erection  and  maintenance  of ' 
a  mill-dam  cannot  be  created  by  parol,  for  sach  a  right  is  an  interest 
in  the  land,  and  therefore  an  easement  which  can  only  be  created 
by  grant.'  A  permanent  right  to  maintun  a  drain  through  the 
laud  of  another  cannot  be  created  by  a  license  even  if  this  be  in 
writing  and  be  made  upon  a  good  consideration.  It  can  only  be 
created  by  a  deed  or  conveyance  operating  as  a  grant,  and  when  so 
created,  the  right  is  an  easement.* 

64.  A  lloensa  passes  no  property  in  land  and  no  interest  in  It. 
It  confers  a  right,  for  instance,  to  go  upon  one's  land  when  it  woold 
be  unlawful  to  do  so  without  a  license.  "  But  a  license  to  hunt  in 
a  man's  park,  and  carry  away  the  deer  killed  to  his  own  use;  to  cut 
down  a  tree  in  a  man's  ground  and  to  carry  it  away  tihe  next  day  to 
his  own  use,  are  licenses  as  to  the  acts  of  hunting  and  cutting  down 
the  tree,  but  as  to  carrying  away  of  the  deer  killed  and  tree  cut 

'  Tboemke  v.  Fielder,  91  Wis.  386,  64  Potter  v.  Chicago  &  N,  W,  R.  Co..  ao 

S.  W.  Rep.  1030.  Wis.  S33,  91  Am.   Dec.  444.     And  see 

*  Hodg-klDK  V.  Farrlngton,  150  Mass.  Carter  v.  Harlan,  6  Md.  30;  Olson  v. 

iq,  31,  aa  N.   E.  Rep.  73.   IS  Am.  St.  St.  Paul,  Min.&  Man.  R.Co.,  38  Minn, 

Rep.  168.  479,  38  N.  W.  Rep.  490;   Woodward  v. 

'Duinneen  v.  Rich,  M  Wis.  Sjo.  Seely,  il  III.  157,  50 Am.  Dec. 445;  Tan- 

*Bridge9  V.  Purcell,  i  Dev.  Sc  B.  49a;  ner  v.  Volentine,  75  III.  634. 
Johnson  V.  Skillman,  aq  Minn.  95,  ta       'White  v.  Manhattan    R.  Co.,   139 

N.  W.  Rep.  149.  N.  Y.  19,  34  K.  E.  Rep.  887. 

*Mone  V.  Copeland,  3  Gray,    303; 

[4]  49 


Di„i,„db,G(5oglc 


g  65.}  EABSMENT8   DEFINED  AND   DISTIHGmSHED. 

down  they  are  granta. "  ^  A  license  is  a  mere  authority  to  do  certwn 
acts  npon  the  land  of  another.  "  A  licenae  properly  paeseth  no 
intereet,  nor  alters  or  transfers  property  in  anything,  but  only  makes 
tut  action  lawful,  which  without  it  had  been  unlawful."  *  It  is  dis- 
tinguished in  this  respect  from  an  easement.* 

If  the  owner  in  fee  of  land  granta  to  another  for  a  term  of  years 
*'  a  liberty,  license  power  and  authority,  to  dig,  work,  mine  and 
eearch  for  metals  and  minerals  "  in  lands  deecribed,  and  to  dispose 
of  the  ore,  metals  and  minerds  that  sliould  within  that  term  be 
there  fomid,  paying  to  the  grantor  a  certain  share  of  such  ore, 
the  deed  does  not  amount  to  a  lease  but  to  a  license  merely,  and  the 
grantee  is  entitled  only  to  such  ore  as  he  should  find  and  get,  the 
grantor  parting  with  no  estate  or  interest  in  the  rest.  Tlie  grantee 
acquires  no  interest  in  the  land  or  in  the  ore  or  metals  tlierein,  but 
only  a  right  of  property  in  such  ore  or  metals  as  he  should  dig  and 
get  out.  "  That  is  no  more  than  a  mere  right  to  a  personal  chattel, 
when  obtained  in  pursuance  of  incorporeal  privileges  granted  for  the 
purpose  of  obtaining  it,  being  very  different  from  a  grant  or  demise 
of  the  mines  or  metals  or  minerals,  in  the  land. "  * 

Where  upon  a  parol  partition  of  land  held  in  common,  it  was 
orally  agreed  that  one  co-tenant  after  the  division  should  have  the 
right  to  enter  an  orchard  set  oS  to  the  other,  and  gather  one-half  of 
the  apples  that  might  grow  therein,  such  agreement  was  held  to 
amount  to  a  mere  license  revocable  at  pleasure,  and  was  revoked  by 
a  conveyance  of  ti.e  land  upon  which  was  tiie  orchard.' 

66.  An  easement  is  diatitignlalidd  ftom  a  lioenae,  though  it  is 
often  difficult  to  make  out  whether  a  particular  ease  is  the  one  or 
the  other.*     There  are,  however,  certain  fundamental  principles 

'  Tbomas  v.  Sorrell,  Vaugbao,  344,  Frost,  4  Sandf.  Ch,  73;  Selden  v.  Dela- 

35i,perVaughaii,C.J.,quotedinWood  ware  &   H.  Canal   Co.,   2g  N.  Y.  634; 

V.  Leadbitter,  13  M.  &  W.  SjS,  844,  per  Jackson  v.  Babcoclc,  4  Johns.  41B ;  Cur- 

Aldenon,  B.  tis  v.  La  Grande  Hjdraulic  Water  Co.. 

'  Tbomas  v.  Sorrell,  Vaughan's  Rep.  ao  Oteg.  34,  23  Pac.  Rep,  B08,  85  Pac. 

351,  per  Vaughan,  C.  J.  Rep.  378. 

'Howes    V.    Ball,    7   B.    4   C.   481;  *  Doe   v.  Wood,  a  B.  &  Aid.  714.  739, 

Muskeii  V.   Hill,   5   Bing.   N.   C.  694;  per  Abbott,  C.  J.     See,  also,  S  ». 

Cook  V.   Stearns.   11    Mass.    533,   537;  '  Taylor  v.  Millard,  118  N.  Y.  144,  23 

Clark  V.  Glldden,  60  Vi.  70s,  15  All.  N.  E.  Rep,  376. 

Rep.  358;  Prince  v.  Case,  10  Conn.  375.  '  3  Kent's  Com.  593.    tn  East  Jersey 

37  Am.  Dec.  675;  Houston  v.  LaRee,  Iron  Co.  v.  Wright.  33  N.  J.  Eq.  148. 

46  N.  H.  S05;  East  Jersey  Iron  Co.  v.  254,   tbe    vice-chancellor   said:    "  The 

Wright,   33   N.  J.   Eq.   248;    Wolfe   v.  adjudications    upon   this   subject    are 
50 


Digitized  byGoOgIc 


nnderljing  most  of  the  cases,  which  enable  conrte  to  diatiiigQisb  an 
easement  from  a  license,  when  constmed  in  the  light  of  surround- 
ing eircmnstances.'  An  easement  implies  an  interest  in  the  land, 
which  a  license  does  not.  An  easement  must  be  created  bj  a  writ- 
ing or  by  prescription,  while  a  license  may  be  by  parol.  An  ease- 
ment is  a  permanent  interest  in  the  realty,  while  a  license,  at  least  so 
long  as  it  is  executory,  may  be  revoked  at  pleasure.*  "  An  oral 
license  to  do  any  act  on  the  land  of  another  does  not  trench  upon 
the  policy  of  the  law,  which  requires  that  contracts  respecting  any 
title  or  interest  in  real  estate  shall  be  by  deed  or  in  writing.  It 
gives  the  licensee  no  estate  or  interest  in  the  land.  It  excuses  acts 
done  which  would  be  trespaes,  or  otherwise  unlawful."  * 

A  parol  license  may  be  shown  in  evidence  as  a  defence  to  an 
.  action  of  trespass  against  the  licensee,  or  to  an  action  for  damages 
for  acte  which  are  within  the  terms  of  the  license.* 

An  instrumrait  which  conveys  an  interest  in  land  for  a  definite 
term  is  not  a  license  but  a  lease.' 

66.  A  Uoense  mar  Iw  Implied  tirom  oiroamstanoeB.  It  may  be 
implied  from  the  acquiescence  of  a  landowner  in  certain  acts  or  in  a 
series  of  acts  done  by  another  upon  his  land.* 

A  license  to  enter  upon  land  and  erect  buildings  is  implied  in 
case  the  person  having  a  possessory  right  to  the  land,  his  title  not 
having  been  perfected,  causes  it  to  be  generally  onderstood  that  he 
is  glad  to  see  buildings  and  other  arrangements  pnt  apon  the  land, 

numeroufl  and  discordant.  Talcen  in  Tboemke  v.  Fiedler,  gi  Wis.  386,  64 
their  ag'gregate,  they  cannot  be  recon-  N.  W.  Rep.  1030;  Cook  v.  Chicago,  B. 
died;  and,  if  an  attempt  should  be  &  Q.  R.  Co,,  40  Iowa,  451. 
made  to  arrange  them  into  harmonious  *  Hodgkins  v.  Farrington,  150  Mass. 
KTOups,  some  of  them  would  be  found  19,  ai,  31  N.  E.  Rep.  73,  per  Devcns.  J. 
to  be  so  eccentric  in  their  application  of  *  French  v,  Owen,  a  Wis.  350;  Lock- 
legal  principles,  aa  well  as  in  their  logi-  hart  V.  Geir,  54  Wis.  133,  11  M.  W. 
cal  deductions,  as  to  be  impossible  of  Rep.  245. 
classification."  *  New  York.    C.  &  5|.  L.  R.  Co.  v. 

'  Nnnnelly  v.  Southern  Iron  Co.,  94  Randall,  to3  lod.  453,  3t  N.  E.  Rep. 

Tenn.  397,  39  S.  W.  Rep.  361.  rw, 

'i    Washburn's      Real     Prop.    639;  'Martin  v.  Houghton,  45  Barb.  358; 

Washbnrn's  Easements,  6;   Hodgkins  Cutler  v.  Smith,  57  III.  aja;  Rogers  v. 

V.  Farrington,   150  Mass.  19,  aa  N.  E.  Cox.  g6  Ind.   IS7,  49  Am.   Rep.   ISS; 

Rep.  73;  Root  v.  Wadhans,  107  N.  Y.  Thayer  v.  Jarvis,  44  Wis.  3B8;  Fletcher 

384.    [4    N.    E.     Rep.    381,    reversing  v.  Evans,  140  Mass.  341.  *  N.  E.  Rep. 

3S    Hun,   57;    Lawrence    v.    Springer,  337;  Kay  v.  Pennsylvania  R.  Co.,  65 

49  N.  J.  Eq.  889,    34    Atl.    Rep.    933;  Pa.  St.  369,  3  Am.  Rep.  6a8. 
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and  that  be  will  not  treat  as  trespaaBerB  thoBe  who  erect  them  and 
occnpj  hie  land.' 

67.  A  right  in  the  land  of  another,  whioh  is  in  temu  awlgnable, 
ia  intended  to  be  permanent  and  ia  annexed  to  the  land  of  the  gran- 
tee, is  an  eaeement  rather  than  a  ticenee.  Thus,  a  grant  of  the  riglit  to 
use  astripof  land  for  the  pnrpoeee  of  "  ingreee,  egress  and  regress," 
and  on  which  the  grant«e,  an  ice  company,  could  pass  and  repass 
railroad  cars  coiitainiug  ice  and  materials,  the  only  limitation  in  tlic 
grant  being  that  it  was  not  exclnsiTe,  and  that  the  right  could  not 
I>e  ussigned,  except  to  the  succeasors  of  the  grantee  in  the  ice  hosi- 
nesB,  is  an  easement,  and  not  a  mere  license.  "  The  right  in  ques- 
tion was  created  by  deed,  and  is  made  assignable,  because  it  runs  to 
the  '  ice  company,  and  to  their  assigns  and  successors,'  with  a 
limitation  upon  the  power  of  assignment,  restricting  it  '  to  the 
successors  in,  and  assigns  of,  said  ice  business.'  It  was  without 
profit,  as  nothing  was  to  be  taken  from  the  land  of  the  grantor.  It 
was  not  personal,  because  succession  in  title  was  provided  for.  Its 
nature  indicates  that  the  parties  intended  it  to  be  a  permanent  inter- 
eat  in  the  land  of  the  grantor,  for  it  was  a  right  of  way  over  a  rail- 
road for  the  purpose  of  enabling  a  corporation  to  carry  on  a  business 
requiring  transportation  upon  an  extensive  scale.  The  business  was 
of  such  a  character  that  a  revocable  right  might  result  in  irreparable 
injury  to  the  grantee.  The  express  mention  of  successors  and 
assigns  of  the  business  shows  that  the  parties  had  in  contemplation 
something  more  thau  a  temporary  expedient,  or  a  merely  revocable 
user.  Moreover,  the  right  of  way  was  the  only  means  of  communi- 
cation by  land  with  the  railroad  upon  which  the  ice  company 
depended  for  the  transportation  of  its  ice  to  market,  and  of  sup- 
plies to  its  ice-house.  The  track  was  laid  upon  the  strip  of  land 
leading  to  the  railroad,  the  right  to  use  it  granted,  and  the  ice-house 
built,  all  at  about  the  same  time,  and  apparently  for  the  same  pur- 
pose, as  there  was  no  other  use  for  the  track.  While  it  is  true  that 
no  dominant  estate  is  expressly  nfoned  in  the  grant,  yet  one  in  fact 
existed,  and  was  named  by  implication.  The  grant  was  to  an  ice 
company,  for  use  in  its  ice  business  of  the  right  to  use  a  railroad 
track  for  the  purpose  of  ingress  and  egress.  Ingress  to  what,  and 
egress  from  what  ?  Obviously,  the  adjoining  land  on  which  the  ice 
company  had  eonstnioted  an  ice-honse  and  was  conducting  its  ice 

'  Metcalf  V,  Hart,  3  Wyo.  513.  37  P»c-  R<P-  900.  31  Pac-  R«P'  407.  31  Am,  St, 
R«p.  laa. 
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busiiieBs  at  the  date  of  the  grant,  and  to  which  it  acquired  title  only 
throe  days  after  the  original  conveyance  of  the  atrip  of  land  in  ques- 
tion. *  *  *  That  laud,  therefore,  wae  designed  to  be,  and  ie, 
indirectly  referred  to  ae  the  dominant  estate,  or  that  to  which 
the  right  belongs,  while  tlie  servient  estate,  or  that  upon  which 
the  burden  rests,  is  directly  mentioned."  ' 

An  instnmient  granting  permiasiou  "  for  all  future  time  "  to  a 
manofacturing  company  to  flow  obnoxious  matter  into  a  certain 
stream,  which  describcB  the  land  through  which  the  stream  flows,  as 
in  a  certain  county,  adjacent  to  the  manufacturing  company's 
works,  and  is  supported  by  a  valuable  consideration,  is  sufficient  to 
create  an  easement.* 

68.  A  lioense  is  a  personal  prfTilege  and  la  not  assignable. ' 
Auaesignmentbythe  licensee  does  not  pass  his  right.*  "  If  a  license 
'  be  granted  to  me  '  "  says  Sheppard,  "  to  walk  in  another  man's 
garden,  or  to  go  through  another  man's  ground,  I  may  not  give  or 
grant  this  to  another. "  ' 

A  license  is  almost  always  induced  by  confidence  in  the  cliaractor 
of  the  licensee.  "  A  man  may  well  accord  a  privilege  upon  his 
lauds  U)  one  person,  wluch  lie  would  refuse  to  all  others.  Hence  it 
is  held  that  a  personal  license  is  not  assignable,  and  that  an  aseigu- 
ment  by  a  licensee  determines  his  right.  Tliough  a  licensor  may  be 
estopped  from  recalling  a  privilege  granted,  the  licensee  may 
destroy  it.  He  may  abandon  or  release.  He  cannot  substitute 
another  to  his  right. ' "  A  writing  signed  by  the  owner  of  a  farm, 
reciting  that  for  a  certain  consideration  he  agrees  to  allow  a  mining 
company  to  paas  the  muddy  water  from  its  ore  waters  tlirough  a 
stream  on  his  farm  so  long  as  the  company  may  wish.  Is  merely  a 
personal  license  wliich  is  not  assignable.' 

'Greenwood    L.   &   P.   J.  R.   Co.   v.  ton,  55   Pa.   St.   164,  93  Am.  Dec.  73a; 

New  York  &  G.  L.  R.   Co..  134  N.  Y.  Fuhr  v.  Dean,  16  Mo.  116,  119,  69  Am.   ' 

435.  440.  31  N.  E.  Rep.874,  47  N.  Y.  St.  Dec.  484;  Thoetnke  v.  Fiedler,  91  Wis. 

Rep.  550,  affi'g  a8  N.  Y.  St.   Rep.  739,  386,  64  N.  W.   Rep.   1030;    Cowles  v 

8  N.  Y.  Supp,  36,  per  Vann,  J.  Kidder.  34  N.  H.  364,  57  Am.  Dec.  387. 

'Nonnelly   v.  Southern  Iron  Co.,  94  *  Dark    v.  Jolinston,   5;   Pa.   St.  164, 

Tenn.  397,  39  S.  W.  Rep.  361.  171,  93  Am.  Dec.  731. 

*  Prince    v.   Case,   10  Conn.   375,  37  'Touchstone,  239. 

Am.  Dec.  675;  Emerson  v.  Fisk,  6  Me.  *Dark    v.  Johnston,   55   Pa.  St.  164, 

wo;    Coney    Island    &    B.    R.   Co.   v.  93  Am.  Dec.  73»>  P«r  Strong,  J. 

Brooklyn  C.  Co.,  53  Hun,  169;  Hull  v.  ^  Nunnelly  v.  Soutliern  Iron  Co.,  94 

Babcock,  4  Johns.  418;  Mendenhall  v.  Tenn.  397,  39  S,  W.  Rep.  361. 
Klinck,  SI  N.  Y.  346;  Dark  v.  Johns- 
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§69.] 

A  license  may,  however,  be  made  assignable  by  express  permis- 
sion ;  as  where  a  licease  by  indenture  was  given  to  one,  his  execu- 
tors, admuiifitrators  and  aseigus,  to  search  for  and  raise  metals  and 
convert  them  to  tlie  licensee'B  own  use,  and  there  was  an  expreaa 
provision  that  the  licensee  shonld  have  authority  to  assign  by  deed.' 

68.  At  law,Euidin]iiBny  States  at  equity,  as  well,  a  parol  lioense 
is  revooBble  though  a  ooosideration  has  been  paid,  or  expenditures 
have  been  made  on  the  fbith  of  it.  ^     Al&ough  there  are  numerous 


■  Muskell  V.  Hill,  s  Btng.  N.  C.  964. 

•Wood  V.  Leadbitier.  13  M.  &  W. 
838;  Wallisv.  HamsoD,4M.  &W.  538; 
Hewlins  v.  Shippam.  5  Bam.  &  C. 
aai;  Bryan  v.  Whistler,  8  Bam.  &  C. 
S88;  Fentiman  v.  Smith,  4  East,  107. 
The  earlier  cases  lo  the  contrary,  Vfood 
V.  Lake,  Bayers,  3;  Xayler  v.  Waterg, 
7  Taunt,  374,  384,  are  overruled. 

Colondo:  Stewart  v.  Stevens,  10 
Colo.  440,  15  Pac.  Rep.  786;  Ward  v. 
Farwell,  6  Colo.  66. 

CoimMtlmit ;  Foot  v.  New  Haven  & 
N.  R.  Co.,  23  Cono.  214;  Collins  Co.  v. 
Marcy,  25  Conn.  339;  Prince  v.  Case, 
10  Conn.  375,  27  Am.  Dec.  675. 

D«Uwua:  Jackson  &  S.  Co.  v.  Phila- 
delphia, W.  &  B.  R.  Co.,  4  Del.  Ch.  180. 

minoli  i  St.  Louis  Nat.  Slock  Yards 
V,  Wiggins  Ferry  Co.,  112  III.  384.  54 
Am.  Rep.  243;  Tanner  v.  Volentine, 
75  111.  628;  Kamphouse  v.  Gaflner,  73 
111.  453.  461,  overruling  Russell  v.  Hub- 
bard, 59  111.  335;  Simpkins  v.  Rogers, 
15  111.  397;  Woodward  v.  Seely,  11  111. 
157,  50  Am.  Dec.  445. 

Xaiiu;  Seidenspargeiv.  Spear,  i7Me. 
I23>  35  Am.  Dec.  234.  The  earlier  deci- 
sions, Ricker  v.  Kelly,  I  Me.  117,  10 
Am.   Dec.   38;    Clement   v.   Durgin,   5 


Me. 


ruled. 


Md. 


KurlMidr  Carter  v.  Harlan, 
30;    Hays  v.   Richardson,   i  Gill  &  J. 
366. 

KuwMhuHtti :  Morse  v.  Copeland,  3 
Gray,  302;  Cook  v.  Stearns.  II  Mass. 
533;  Rnggles  V.  Lesure,  34  Pick.  187; 
Stevens  v.  Stevens,  II  Met.  351.  4;  Am. 
Dec.  303;  Claflin  v.  Carpenter,  4  Met. 
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583,  38  Am.  Dec.  381;  Kcttleton  v. 
Siltes,  8  Met.  34. 

Mlohigu:  Wood  V.  Michigan  Air 
Line  R.  Co.,  90  Mich.  334,  51  N.  W. 
Rep.  363. 

KinnawU;  Minneapolis  Mill  Co.  v. 
Minneapolis  &  St.  L.  R.  Co.,  51  Minn. 
304.  53  N.  W.  Rep.  639;  Wilson  v.  St. 
Paul,  M.  &  M.  R.  Co.,  41  Minn.  56,  42 
N.  W.  Rep.  600:  Johnson  v.  Skitlman. 
29  Minn.  95, 43  Am.  Rep.  193,  I2  N.  W. 
Rep.  149;  Olson  v.  St.  Paul,  M.  & 
M.  R.  Co.,  38  Minn.  479,  38  N.  W. 
Rep.  490. 

HlniHlppl :  Beck  v.  Louisville,  N.  O. 
&  T.  R.  Co.,  65  Miss.  172,  3  So.   Rep. 

lliMonii:  Pitzman  v.  Boyce,  iii  Mo. 
387,  ig  S.  W.  Rep.  1104;  Deslogc  v. 
Pearce,  38  Mo.  $88.  The  cases  of  Fuhr 
V.  Dean,  26  Mo.  116,  and  Baker  v.  Chi- 
cago, etc.,  R.  Co.,  57  Mo.  365,  it  is 
believed  do  not  declare  a  different  rule. 
The  latter  case  was  more  than  a  license. 
Under  the  decisions  of  the  Supreme 
Court,  the  decisions  in  School  District 
V.  Lindsay,  47  Mo.  App.  134;  Gibson  v, 
St.  Louis,  A,  &  M.  Asso.  33  Mo.  App. 
165,  and  House  v.  Montgomery,  19  Mo. 
App.  170,  cannot  be  considered  as  ex- 
pressing the  law  in  this  State. 

V«w  Hampihimi  Batcbelder  v.  Hib- 
bard,  58  N.  H.  269;  Taylor  v.  Gerrish, 
59  N.  H.  569;  Houston  v.  LaSee,  46 
N,  H.  505;  Dodge  v.  McClintock,  47 
N.  H.  383,  386;  Carleton  v.  Redington. 
aiN.  H.  391;  Marston  V.  Gale,  24N.  H. 
176.  The  earliest  decisions  10  the  con- 
trary, Woodbury  v,  Parsbley,  7   N.  Y. 
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LIOBMBE.  [§  69. 

decisions  which  hold  that  in  eqnitj  a  parol  license  becomee  irreTOca- 
ble  after  the  licensee  has  expended  money  on  the  faith  of  it,  these  de- 
cisions seem  opposed  to  sound  law  and  to  the  weight  of  authority,  both 
in  America  and  in  England.  In  a  recent  decision  in  New  Jersey, 
Chief  Justice  Beaeley,  for  the  Court  of  Errors  and  Appeals,  says: 
"  If  the  principle  that  licenses  of  this  character  are  to  be,  under  the 
conditious  in  question,  treated  as  irrevocable,  the  same  principle,  if 
logical  reaeoning  is  to  be  maintained,  would,  of  necessity,  have  to 
be  extended  so  as  to  control  most  of  the  regulations  of  the  statute  of 
frauds.  If  a  parol  license,  inefficacious  by  force  of  the  act,  should 
be  rendered  efficacious  by  reason  of  a  losing  part  performance  on 
the  side  of  the  licensee,  it  would  be  difficult  to  refuse,  on  a  like 
ground,  to  apply  a  similar  quality  to  a  sale  of  goods  equally  within 
the  statutory  condemnation.  Suppose  A,  a  merchant,  should  by 
parol  porehase  a  cargo  of  merchandise  of  B,  to  be  delivered  at  a  cer- 
tain day,  and,  trusting  in  such  agreement  of  sale,  should,  to  the 
knowledge  of  B,  proceed  at  great  expense  to  procure  a  vessel  and 
prepare  it  for  the  voyage,  would  such  sale  be  enforcible  either  at 
law  or  in  equity  ?  In  such  case  it  would  not  be  pretended  that  by 
reason  of  part  performance  and  great  loss  a  practicable  equity  would 
arise,  and  yet  how,  in  point  of  principle,  is  such  supposed  case  dis- 
tinguishable from  that  of  one  of  these  licenses  after  part  perform- 
ance by  the  licensee  ?  The  fact  is,  that  a  statute  that  renders  legal 
the  revocation  of  certain  classes  of  contracts  is  founded  on  the  theory 

337,   »6  Am.   Dec.  739;    Atneriscoggin  R.  Co.,  139  N.  Y.  19,  34  N.  E.  Rep.  887; 

Bridge   v.   Bragg,   II    N.   H.   loa,   are  Murdock  v.   Prospect  Park  R.  Co.,  73 

overruled.  N.  Y.   579;  Egglesion  v.   New  York  & 

H«V  JtCMf  :   Hetfield   v.  Central  R.  H.    R.   Co.   35    Barb.    162;    HoughlaU 

Co..   39   N.   J.    L.   571;    Lawrence    v.  ingv.  Houghtaling.  5  Barb.  379. 

Springer,  49  N.  J.  Eq.  38g,  14  All.  Rep.  Horth  CuoUna:    Richmond  &  D.   R. 

933.  31  Am,  St.  Rep.  703;  East  Jersey  Co.  v.  Durham  &  N.  P..  Co.,  104  N.  C. 

Iron  Co.  V.  Wrighl,  3a  N.  J.  Eq.  248.  658,  10  S.  E.  Rep.  659;  Bridges  v.  Pur- 

Svw  T«*:    Root  v.   Wadhams,   107  cell,  i  Dev.  &  B.  492;  Kivctt  v.   Mc- 

N.  Y.  384,  14  N.  E.  Rep.  a8i;  Crosdale  Keithan.  90  N.  C.  106;  McCracken  v, 

V.  Laoigan,   laq  N.   Y.   604,   39  N.  E.  McCracken,  88  N.  C.  S73. 

Rep.  824;    Miller  v.   Auburn  &  S.   R.  Bhods  Iiland :  Fosier  v.  Browning,  4 

Co.,  6  Hill,  61;  Thompson  v.  Gregory.  R.  I.  47,  53,  67  Am.  Dec.  505. 

4  Johns.  Si,  4  Am.  Dec.  355;  Mumford  Wifoonilii  i    Thoemke  v.   Fiedler,  gi 

V.  Whitney,  15  Wend.  381,  30  Am.  Dec.  Wis.  386,  64  N.  W.   Rep.  1030;  Duin- 

60:  Wolfe  V.  Frosl,  4  Sandf.  Ch.  73,  90;  neen  v.  Rich.  33  Wis.   550,  where  the 

Cronkhite  v.  Cronkhite,  94  N.  Y.  313:  question  was  left  undecided;  Poller  v. 

Wiseman  v.  Lncksinger,  84  N.   V.  31.  Chicago  &  N.  W.  R.  Co.,  30  Wis.  533, 

3S  Am.  Rep.  479;  White  v.  Manhattan  91  Am.  Dec.  444. 
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§  70]  EAHEMEHT6   DEFINED   AKD  DISTINOUietlED. 

that  while,  bj  ito  force,  great  Iobbbs  will  man;  times  fall  upon 
promisees,  neverthelesB  snch  losses  must  be  endured  by  eucli  snfierers 
in  order  that  the  maae  of  ttie  commnnity  sh^l  be  protected  against 
worse  disaster." ' 

70.  ^The  policy  of  the  rule  that  a  lioenae  is  revooable  although 
the  lioensee  has  acted  upon  it,  and  lias  expended  money  npon  the 
faith  of  it,  is  declared  by  the  Court  of  Appeals  of  New  York  in  a 
recent  decision.  "  There  has  been  jnucli  contrariety  of  decision  in 
the  courts  of  different  States  and  jurifldictions.  But  the  courts  in 
this  State  liave  upheld  witli  great  steadiness  the  general  rule  that  a 
parol  license  to  do  an  act  on  the  land  of  the  licensor,  while  it  justi- 
fies anything  done  by  the  licensee  before  reToeatiou,  is  nevertheless 
revocable  at  the  option  of  the  licensor,  and  tins  although  the  inten- 
tion was  to  confer  a  continuing  right,  and  money  bad  been  expended 
by  the  licensee  upon  the  faith  of  the  licensor.  Tins  is  plainly  the 
rule  of  the  statute.  It  is  also,  we  believe,  the  rule  required  by 
public  policy.  It  prevents  the  burdening  of  lands  witli  reactions 
founded  upon  oral  agreements  easily  misunderstood.  It  gives  secu- 
rity and  certainty  to  titles,  which  are  most  important  to  be  pre- 
served against  defects  and  qualifications  not  founded  iqion  solemn 
instruments.  The  jurisdiction  of  courts  to  enforce  oral  contracts 
for  the  sale  of  laud  is  clearly  defined  and  well  understood,  and  is 
indisputable.  But  to  change  what  commenced  in  a  license  into  an 
irrevocable  right,  on  the  ground  of  equitable  estoppel,  is  another 
and  quite  a  different  matter.  It  is  far  better,  we  think,  that  the  law 
requiring  interests  in  land  to  be  evidenced  by  deed  should  be 
observed,  than  to  leave  it  to  the  chancellor  to  construe  an  executed 
license  as  a  grant  depending  upon  what,  in  his  view,  may  be  equity 
in  the  special  case."  Accordingly,  it  was  held  that  a  mere  verbal 
license  given  to  an  adjoining  owner  to  erect  a  retainiag  wall  on  the 
licensor's  land  is  revocable  after  the  erection  of  the  wall.' 

'  Lawrence  v.  Springer,  49  N,  J.  Eq,  ion,  47  N.  J.  Eq.  158,  ao  Atl.  Rep.  s86, 

aSg.  296,  34  Atl.  Rep.  933,   31  Am.   Su  the    vice-chancellor    folltms     Rarltan 

Rep.  702.     The  case  of  Rariian  Water  Water  Power  Co.  v.  Veghle,  supra. 
Power  Co.  V.  Veghle,  21  N.  J.  Eq.  463,         '  Crosdale  v.  Lanlgan,  lag  N^.  604  StS.iTj 

ig  N.J.  Eq.  142,  Is  referred  to,  but  its  610,  2gN.  E,  Rep.  824,  per  Earl,  J.     See 

applicability   to   the    case    before   the  slrnilar  statements  as  10  the  policy  ol 

court  was  not  perceived,   for  in    that  the  rule  in  St.  Louis  Nat.  Stock  Yards 

case  the  license  was  in  writing,  not  by  v.  Wiggins  Ferry  Co.,  n2  IlL   384,  54 

parol.     In  Morton  BrewiogCo,  v.  Mor-  Am.  Rep.  243, 
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uoBireB.  [§|  71,  T2. 

71.  A  railxosd  oompany  dow  not  aoqiUxe  any  easement  upon 
land  b7  entering  under  a  mere  lioense  from  the  owner  and  con- 
Btrooting  its  road ;  and  a  porcfaaser  from  the  licensor  after  the  road 
had  been  constructed  does  not  take  the  land  subject  to  an  easement, 
on  the  groond  that  at  the  time  of  his  purchase  the  land  was  subject 
to  a  Tiaible  mcumbrance.  The  conveyance  does  not  convert  the 
license  into  an  easement;  on  the  contrary  the  conveyance  is  a  revo- 
cation of  the  license.  The  owner  of  the  land  may  revoke  the  licenBC, 
and  bring  ejectment,  which  the  railroad  company  may,  under  tlie 
statute,  convert  into  condemnation  proceedings.'  In  some  States, 
—  notably  Wisconsin  and  Illinois, —  either  by  etatnte  or  judicial 
decision,  founded  on  supposed  consideration  of  public  policy,  a  rail- 
road company  acquires  a  permanent  easement  in  the  land  by  \'irtue 
of  a  license  to  enter,  acted  upon  by  the  building  of  its  road ;  and  any 
action  by  the  landowner  therefor  ie  in  effect  an  action  to  recover 
compensation  for  the  permanent  appropriation  of  the  land  for  rail- 
road purposes. 

72.  There  la  no  exertion  to  the  general  rule  in  Avot  of  a  rail- 
road oompany  that  a  license  is  revocable  at  the  pleasure  of  the 
licensor  where  it  has  entered  upon  land  under  a  parol  license  and 
built  its  road,  on  the  ground  that  considerations  of  public  policy 
forbid  that  the  continuous  operation  of  the  road  should  be  inter- 
rupted.* A  common  law  dedication  of  land  cannot  be  made  to  a 
railroad  company  for  public  nee  for  railroad  purposes.' 

'  Minoeapotis  Western  Ry.  Co.  v.  Miss.  17a.  3  So.  Rep.  3$3;  Murdocli  v. 
Minneapolis  Se  Si.  L.  Ry.  Co..  58  Prospect  Park  &  C.  I.  R.  Co.,  73  N.  Y. 
Minn.  laS,  S9  N.  W.  Rep.  983,  per  579;  Eggleston  v.  New  York  Sc  H.  R. 
Mitchell,  J.;  Watson  v.  Chicago,  M.  &  Co.,  35  Barb.  163;  Stewart  v.  Stevens, 
St.  P.  Ry.  Co.,  46  Minn.  3«>.  48  N.  W.  loColo.  440. 15  Pac.  Rep.  786i  see  g  IS. 
Rep.  ii3q;  Lamm  v.  Chicago,  St.  P.,  That  the  license  cannot  be  revoked 
M.  &  O.  Ry.  Co.,  45  Minn.  71,  47  N.  W.  after  the  railroad  company  has  ex- 
Itcp.  4SS;  Minneapolis  Mill  Co.  v.  pended  money  in  the  construction  of 
Minneapolis,  etc.,  Ry.  Co.,  51  Minn,  its  road,  see  Messick  v.  Midland,  R. 
304,  S3  N.W.  Rep.  639;  Woodv.  Michi-  Co.,  128  Ind.  81.  117  N.  E.  Rep.  4ii>; 
gan  Air  Line  R.  Co.,  90  Mich.  334,  51  Campbell  v.  Indianapolis  &  V.  R.  Co., 
N.  W.  Rep.  363;  St.  Louis  Nat.  Slock  no  Ind.  490,  11  N.  E.  Rep.  481:  Horn- 
Yards  T.  Wiggins  Ferry  Co.,  ria  III.  back  v.  Cincinnati  &  Z.  R.  Co.,  30  Ohio 
3S4,  54  Am.  Rep.  343;   Richmond  &  D.  St.  Si. 

R.  Co.   V.   Durham  &  N.   R.  Co..   104  'Minneapolis  Mill  Co.  v.  Minneapo- 

S.  C.  658,  10  S.  E.   Rep.  659;  Jackson  lis  &  St.  L.  R.  Co.,  si  Minn.  304,  313, 

&  S.  Co.  V.  Philadelphia,  W.  &  B.  R.  53  N.  W.  Rep.  639,  per  Mtlchell,  J. 

Co..  4  Del.  Ch.  iSo;  Hetfield  v.  Cen-  •Watson    v.  Chicago,  M.  St.   P.   R. 

(ral  R.  Co.,  39  N.  J.  L.  571;  Beck  v.  Co.,  46  Minn.  321.  48  N.  W.  Rep.  1119, 
LouisvlUe,  N.  O.  &   Tex.  R.  Co..  65 
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§  73.]  BABEHEMTB    DEFINRD   AHD   DIBTINQDISHED. 

The  owner  of  land  abutting  upon  a  street  may  by  parol  waive  hia 
claim  to  damages  againet  a  railroad  company  which  occupies  the 
street  for  its  road.  If  the  road  is  constructed  under  the  consent  of 
the  owner,  he  cannot  afterwards  claim  damages,' 

Such  abutting  owner  who  has  no  title  to  tlic  land  of  the  street 
may,  however,  be  regarded  as  abandoning  his  easement  in  the 
street,  by  execnting  a  written  license  to  an  elevated  railroad  com- 
pany to  construct  and  operate  its  road  through  the  street.' 

A  conveyance,  however,  of  a  right  of  way  to  a  railroad  company 
creates  an  easement  or  an  interest  in  the  land  wliich  passes  to  3 
grantee  or  mortgagee  of  the  company,  and  is  not  a  mere  license 
which  is  revocable.* 

73.  A  license  Is  revoked  ifwo  &oto  by  the  lioensor'a  ooaveyanoe 
of  the  laud,*  or  by  his  doing  any  act  which  is  inconsistent  with  or 
prevents  the  exercise  of  the  license."  It  is  revoked  by  the  death 
of  the  licensor.'  A  license  to  a  partnership  is  revoked  by  its  dia- 
solntion.''  A  license  la  revoked  by  the  commencement  of  an  action 
for  damages  by  the  licensor." 


oeapolis  Western  Ry.  Co.  v.  Minneapo- 
lis k  St.  L.  Ry.  Co.,  58  Minn.  ib8,  jg 
N.  W.  Rep.  983;  Johnson  v.  Slcillman. 
39  Minn,  gs,  la  N.  W.  Rep.  149;  Wil- 
son  V.  St.  Paul.  M.  3c.  M.  R.  Co..  4t 
Minn.  56,  4J  N.  W.  Rep.  600. 

'Wood  V.  Leadbittei,  13  M.  &  W. 
B38;  Hodgklnsv.  Farrington,  150 Mass, 
19,  ai,  IS  Am.  St.  Rep.  r68,  5  L.  R.  A. 
209;  Simpson  v.  Wrig-ht,  31  III.  App, 
67;  Taylor  v.  Gerrish,  59  N.  H.  369. 

•  De  Haro  v.  United  States,  5  Wail. 
S99;  Hodgkios  V.  Farrington,  150  Mass. 
ig.  31,  15  Am.  St.  Rep.  168,  5  L.  R.  A. 
209;  Eggleston  v.  New  York  &  H.  R. 
Co.,  35  Barb.  16a;  East  Jersey  Iron  Co- 
V.  Wright,  33  N.  J.  Eq.  B48;  Ruggles 
V.  Lesure,  24  Pick.  187. 

^  Barksdale  v.  Hairslon,   81  Va.  764. 

•  Hewlins  v.  Shippam.  5  B.  4  C.  asi, 
per  Bailey,  J.;  Lockhart  v.  Geir,  54 
Wis.  133.  "  N.  W.  Rep.  345;  Branch 
V.  Doane,  17  Conn.  412;  Mumford  v. 
Whitney,  15  Wend.  380,  30  Am.  Dec.  60. 


■  Pratt  V.  Des  Moines  N.  W.  R.  Co., 
72  Iowa,  249,  33  N.  W.  Rep.  666.  3a 
Am.  S  Eng.  R.  Cas.  336. 

'White  V.  Manhattan  R.  Co.,  139 
N.  V.  ig.  34  N.  E.  Rep.  887. 

'Columbus,  H.  &  G.  R.  Co.  v.  Bra- 
den,  110  Ind.  558,  II  S.  E.  Rep.  357; 
Greenwood  Lake  &  P.  J.  R.  Co.  v.  New 
York  &  G.  L.  R.  Co.,  134  N.  Y.  435,  47 
N.  Y.  St.  Rep.  550,  affi'g  55  Hun,  606, 
8  N.  Y.  Supp.  26. 

*  Waliis  V.  Harrison.  4  M.  &  W.  53S ; 
Hill  V.  Lord,  48  Me.  83;  Carter  v.  Har- 
Ian,  6  Md.  20;  Eckeison  v.  Crippen,  izo 
N,  Y,  585,  18  N.  E.  Rep.  443;  Winne  v. 
Ulster  Co.  Sav.  Inst..  37  Hun,  349;  Tag- 
gart  V.  Warner,  83  Wis.  I,  53  N.'  W.  Rep, 
33;  Rice  V.  Roberts.  J4  Wis.  461;  Jen- 
kins V.  Lykes,  19  Fla.  14S,  45  Am.  Rep. 
19;  Kamphouse  v.  GaRner.  73  111.  453; 
Drake  v.  Wells.  11  Allen,  14";  Hodg- 
kins  V.  Farrington,  150  Mass.  19,  15 
Am.  St.  Rep.  168;  East  Jersey  Iron 
Co.  V,  Wright.  33  N.  J.  Eq.  248;  Min- 
58 


Digitized  byGoOgIc 


LICENSE.  [§  74. 

A  licenee  caoBot  be  revoked  eo  that  the  licensee  will  be  liable  in 
treepaes  for  his  acte  done  in  pursuance  of  it.' 

"Where,  under  a  parol  consent,  given  for  a  sufficient  consideration 
by  one  of  two  adjoining  proprietors,  a  private  road  is  laid  ont  and 
opened,  one-half  upon  the  lands  of  each,  for  the  benefit  of  a  third 
party,  the  fact  that  the  other  proprietor  closes  up  that  portion  of  the 
road  passing  over  his  land  does  not  annul  the  consent,  but  it  is  still 
operative  and  effectual  to  give  a  right  of  way  over  the  land  appro- 
priated in  pursuaDce  thereof,  precisely  the  same  as  if  the  other  pro- 
prietor had  left  the  portion  of  the  road  upon  liis  land  undisturbed,* 

74.  A  lloanse  is  irrevooable  vhea  it  ia  coupled  wiUi  a  grant ;  ^ 
but  even  in  that  case  it  confers  no  interest  in  the  land,  "  It  may 
further  be  observed,"  says  Baron  Alderson,  *'  that  a  license  under 
seal  (provided  it  be  a  mere  license),  is  as  revocable  as  a  license  by 
parol;  and,  on  the  other  hand,  a  license  by  parol,  coupled  with  a 
grant,  is  as  irrevocable  as  a  license  by  deed,  provided  only  that  the 
grant  is  of  a  nature  capable  of  being  made  by  parol.  But  where 
there  is  a  license  by  parol,  coupled  with  a  parol  grant,  or  pretended 
grant,  of  something  which  is  incapable  of  being  granted  otherwise 
than  by  deed,  there  tlie  license  is  a  mere  license,  it  is  not  an  incident 
to  a  valid  grant,  and  it  is  therefore  revocable.  Thus,  a  license  by 
A.  to  hunt  in  his  park,  whether  given  by  deed  or  by  parol,  is  revo- 
cable; it  merely  renders  the  act  of  hunting  lawful,  which,  without 
the  license,  would  have  been  unlawful.  If  the  license  be,  as  put 
by  Chief  Justice  Vaughan,*  a  license  not  only  to  hunt,  but  also  to 
take  away  the  deer  when  killed  to  his  own  use,  this  is  in  truth  a 
grant  of  the  deer,  with  a  license  annexed  to  come  on  the  land;  and 
supposing  the  grant  of  the  deer  to  be  good,  tiien  the  license  would 
be  irrevocable  by  the  party  who  had  given  it;  he  would  be  estopped 
from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant.  But 
eappose  the  ease  of  a  parol  license  to  come  on  my  lands,  tmd  there 
to  make  a  water-course,  to  flow  on  the  land  of  the  licensee.     In 

'  Fuhr  V,  Dean,  it  Mo.  ii6.  39  Ind.  a67;  Richmond  R.  Co.  v.  Dur- 

'Dempsey  v.  Kipp,  61  N.  Y.  46a.  ham  &  N.  R.  Co.,  104  N.  C.  O58,  10 

•Wood  V.  Maoley,  II  Ad.   &  El.  34;  S.    E.    Rep.   659,    per    Shepherd,    J.; 

Doe  V.  Wood,  a  B.  &  Aid.   7:14;  Hunt  Kamphouse,   v.    Gaflner,    73   111.   453, 

V.    Rouamanier,    8    Wheat.    174,   203;  461;  Woodward   v.  Seely,   11   III.   157, 

United  Stales  v.  Baltimore  &  O.  R.  Co.,  I  Am.  Rep.  445. 

iHnghes,  138;  Meicalf  V.  Han,  3Wyo.        *  Thomas  v.  Soirell,   Vaughan    330 

S13.  2^  Pac.  Rep.  900, 31  PaC'  Rcp-  407.  35'. 

31  Aid.  St.  Rep.  I33;  Miller  v.  Stale. 
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such  a  case  there  is  no  valid  grant  of  the  water-coorse,  and  tiie 
license  remains  a  mere  license,  and  therefore  capable  of  being 
revoked.  On  the  other  band,  if  snch  a  license  were  granted  by 
deed,  then  the  question  would  be  on  the  conatructioQ  of  the  deed, 
whether  it  amounted  to  a  grant  of  the  water-conrse ;  and  if  it  did, 
then  the  license  would  be  irrevocable."  ' 

76.  An  oral  Uoenso  to  cut  and  remove  treoB,  may  be  revoked  by 
the  licensor  at  any  time  before  tlie  trees  are  cut ;  but  such  revoca- 
tion does  not  aJfect  the  riglit  of  the  licensee  to  remove  the  trees 
already  cut,  but  it  terminates  the  license  as  to  the  trees  then  left 
standing.^  As  to  the  trees  already  severed  the  license  is  coupled 
with  and  supported  by  an  interest  in  the  property,  and  to  that 
extent  it  is  not  revocable.' 

76.  A  parol  lioenae  is  itrevooable  when  tlie  conduct  of  the  Uoen- 
sor  has  been  buc^  that  the  assertlDn  of  the  legal  title  wouldoperate 
aa  a  baud  upon  the  licensee.  Under  such  condition  a  license  will 
be  held  to  be  irrevocable,  even  by  those  courts  which  adopt  the 
general  rule  that  a  parol  license  is  always  revocable,  though  a  con- 
sideration had  been  paid  or  there  has  been  an  expenditure  of  money 
by  Uie  licensee  on  the  faith  of  the  license.' 

To  enforce  an  oral  license  in  a  court  of  equity  there  must  be  a 
complete  and  sufficient  contract  founded  not  only  on  a  valuable  con- 
sideration, but  its  terms  must  be  defined  by  satisfactory  proof 
accompanied  by  acts  of  part  performance  unequivocally  referable  to 
the  supposed  agreement.  The  acts  of  performance  must  be  so 
clear,  definite  and  certain  in  their  object  and  design  as  to  refer 
exclusively  to  a  complete  agreement  of  which  they  are  a  |jart 
execution.* 

77.  l^e  doctrine  that  executed  lloensea  beoonke  irrevocable  was 
adopted  in  FennaylTanla  at  an  early  day  and  has  been  adhered  U\ 

'Wood  V.   Leadbitter,   13  M.  &  VI.  'Minneapolis  Mill  Co.  v.  Minneapo- 

836,  S45.  lis  &  St.  Louis  R.   Co.,  51   Minn.   304, 

'  a  Jones,   Real  Property,  1606-1609;  313,  53  N.  W.  Rep.  639,  per  Mitchell,  J. 

Giles  V.  Simonds.is  Gray,  441,  77  Am.  *  Cronkhite    v.   Cronkhile,  94   N.  Y. 

Dec.  373;  Cool  V.  Peters  Box  &  L.  Co.,  383.  387,  per  Miller,  J.,   partly  in  hia 

87  Ind.  531;  PierrepOQt  v.  Barnard,  6  language;    Wheeler    v.    Reynoldi,   66- 

N,  V.379;  Jenkinsv.Lykes,  igFla.  148.  N.  Y.  237;  Wiseman  v.  Lucksinger,  S4 

'Giles  V,   Simonds,  15  Gray,  441,  77  N.  Y.  31,  38  Am.   Rep.  479;  Eckerson 

Am.  Dec.  373;  Hill  v.  Hill.  113  Mass.  v.  Crippen,  do  N.  Y.  585,  iB  N.  E. 

103,  18  Am.  Rep.  455;  Hill  v.  Cutting,  Rep.  M3. 
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ever  once.'  A  right  of  way  over  an  alley  wae  soatained  as  an 
irrevocable  license,  where  one  party  had  made  alterations  and 
improTemeota  on  hiB  adjoming  property,  upon  the  fdth  of  a  mutual 
understanding  aa  to  the  use  of  such  alley  with  the  adjoining  owner.' 
Where  a  license  to  cast  sawdust  into  a  stream  was  shown  to  have 
induced  the  licensee  to  build  his  mill  where  it  was,  and  in  a  differ- 
ont  place  from  what  he  had  intended,  it  was  held  that  the  hcense 
was  irrevocable.*  Where  the  owners  of  adjoining  lots  built  a 
angle  building  covering  both  lots  and  the  only  access  to  the  tipper 
stories  was  by  stairs  which  were  altogether  on  one  lot,  it  was  held 
that  ^e  erection  of  such  building  constituted  an  executed  license,  in 
the  nature  of  an  easement,  on  the  part  of  the  owner  of  said  lot, 
allowing  the  owner  of  the  other  lot  to  use  such  stairs,' 

78.  In  other  States  alao  a  lioenae  for  a  valuable  ocnuideration  is 
TBgarded  aa  irxevooable  when  the  lioenaee  haa  incurred  expense 
under  it  or  there  is  a  mutual  agreement  to  do  certain  acts,  and  this 
has  bsen  fully  performed  on  one  side.'     "  A  license  may  become 

'II  first  appears  in  Le  Fevre  v.   Ls  Flickinger   v.   Shaw,   Sj    Cal.    126.   35 

Fcvre,  4  Serg.  &   R.   241,    8  Am.    Dec.  Pac.  Rep.  268,  aa  Am.  St.  Rep.  234. 

696,   and   was    followed   in    Rerick   v.  OMiglm;   Winham  v.  McGuire,  51  Ga. 

Kern,   14  Serg.   &    R.   267,   a   leading  57S;  Rawson  v.  Bell,  46  Ga.  19;  Cook 

case;  McKlllip  v.  Mcllhenny,  4  Watts,  v.  Pridgeon,  4s  Ga.  331.  12  Am.   Rep. 

317,  aB  Am.   Dec.  711,  and  Swartz  v.  582;  Sheffield  v.  Collier,  3  KcUey,  82; 

Snanz,  4  Pa.  St.  353,  45  Am,  Dec.  697.  Southwestern  R.  Co.  v.  Mitchell, 69  Ga. 

being  possibly  carried  to  its  extreme  in  114;  Macon  v.  Franklin,  12  Ga.  239. 

the  latter  case;    Ebner  v.  Slichter,   19  IndUlut:  Robinson  v.  Thrailkill.  110 

Pa.  Si.  19:  Cumberland  Valley  R.  Co.  Ind.  117,  10  M.  E.  Rep.  647;  Buchanan 

V.  McLanahan.  59  Pa.  St.  23;   Thomp-  v.  Logansport,  C,  &  S.  R.  Co.,  71  Ind. 

soa  V.  McElarney,  62  Pa.  St.  r74;  Clel-  165:   Messick  v.   Midland  R.  Co.,   12& 

and's   App.,  133   Pa.   St.   189,   19   All.  Tnd.  8r,  37  N.  E.   Rep.  419;  Campbell 

Rep.  352;  Lacy  v,  Arnelt,   33  Pa,  St.  v.  Indianapolis  &  V.   R.  Co.,  iio  Ind. 

169;  Huff  V,  McCauiey,  53  Pa.  St.  206,  490,  11   N.  E.  Rep.  48a;  Saucer  v.  Kel- 

91  Am.  Dec.  203;  Dark  v.  Johnston,  55  ler.  "9  Ind.  475.  28  N.  E.  Rep.   1117; 

Pa.  St.  164,  93  Am.  Dec.  732.  Ferguson  v.   Spencer,  127  Ind.  66,  25 

•  Ebner  v.  Stichter,  ig  Pa.  Si.  19.  N,  E.   Rep.   1035;    Lane  v.   Miller.  37 

■Thompson   v.    McElarney,   82   Pa.  Ind.     534;    Williamson     v.     Yingling, 

Si.  174.  93  Ind.  42;  Clauser  v.  Jones,  100  Ind. 

'Cleland's  App.,  133  Pa.  St.  1S9,   19  123;     Simons    v.   Morehouse,  88  Ind. 

Atl.  Rep.  352.  391;  Nowlin  v.  Whipple,  120  Ind.  596. 

'jU»1»ii»:    Rhodes  v.  Otis,  33  Ala.  32  N.  E.  Rep.  66g,  79  Ind.  481;  Rogers 

578,  73  Am.  Dec.  439.  v.  Cox,  96  Ind.   157,  49  Am.  Rep.  153; 

±ik»a»u :  Wynn  v.  Garland,  19  Ark.  Hodgson  v.  Jeffries,  52  Ind.  334. ;  Snow- 

23,  68  Am.  Dec.  190.  den  v.  Wilas.  19  Ind.  10,  81  Am.  Dec. 

OaUfomla:   McCarthy  v.  Mut.   Relief  370. 

Asxo.,  Bi  Cal.   584,  33  Pac.  Rep.  933;  Ibva;  Harkness  v.  Burton,  39  Iowa, 
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an  agreement  on  valtuible  consideration ;  as,  where  the  enjoyment 
of  it  muBt  neceaaarily  be  preceded  by  the  expenditure  of  money; 
and  when  the  grantee  has  made  improvements  or  invested  capital  in 
consequence  of  it,  he  has  become  a  purchaser  for  a  valuable  eon- 
dderation.  Snch  a  grant  is  a  direct  encouragement  to  expend 
money,  and  it  would  be  against  all  conscience  to  annul  it,  ae  soon 
as  the  benefit  expected  from  the  expenditure  is  beginning  to  be  per- 
ceived. Why  sboold  not  such  an  agreement  be  decreed  in  specie  ? 
*  *  *  A  right  under  a  license  when  not  specially  restricted,  is 
commensurate  with  the  thing  of  which  the  license  is  an  accessory. 
Permission  to  use  water  for  a  mill  or  anything  else  that  was  viewed  by 
the  parties  as  a  permanent  erection,  will  be  of  unlimited  duration,  and 
survive  the  erection  itaelf,  if  it  should  be  destroyed  or  fall  into  a 
state  of  dilapidation;  in  which  case  the  parties  might  perliaps  be 
thonght  to  be  remitted  to  tlieir  former  rights. ' ' ' 

Of  course  this  equitable  doctrine  does  not  apply  in  case  a  licensecj^ 
without  consideration,  has  not  acted  upon  tlie  license,  and  lias' 
incurred  no  material  expense  under  it;  and  the  license  is  in  such 
case  revocable  at  the  will  of  tiie  licensor.' 

70.  A  liomse  may  be  revoked  after  the  lloensee  has  rajoyed  the 
full  benefit  of  hifl  expenditure.'     Thus  where  one,  by  penniesion, 

lol;   Anderson  v.  Simpson,  31   Iowa,  Rep.  661;  Harrison  v.  Boring,  44  Tex. 

399;  Bealiy  v.  Gregory,  17  Iowa,  109  85  ass. 

Am.   Dec.   54^;  Wickersham  v.  Orr,  9  TfniWBt:  Clark    v,   Gliddea,  60   Vt. 

Iowa,  353,  74  Am.   Dec.   34B1  Busb  v.  703,   ij    Atl.   Rep.   358;    Olmsteftd    v. 

Sullivan,   3   G.  Greene,    344i    S4  Am.  Abboll.  6r  Vt,  aBi,  18  Atl.  Rep.  31s; 

Dec.  S06.  Hall  v.  Chaffee,  13  Vt.  150;  Adams  v. 

Hsbraikai    Gilmore    v.    Armttrong,  PatriclE,  30  Vt.  Si^,  Stark  v.  Wilder,  36 

(Neb.),  66  N.  W.  Rep.  99S,  Vt.  753;  Pope  v.  Henry,  34  Vt.  560. 

Hvndfti  Lee  v.  McLeod,  13  Nev.  aSo.  '  Rerick  v.  Kern,  14  Serg.  &  R.  367, 

OUo:    Homback  v.  Cincinnati  &  Z.  371,  16  Am.  Dec.  497,  per  Gibson.  J. 

R.  Co.,  30  Oliio  St.  81;  Wilson  v.  Cbal-  •  Parish   v.  Kaspare,  109  Ind.  586,  ro 

fant,  15  Ohio,  348,  45  Am.  Dec.  574.  N.   E.  Rep.   109;    Williamson  v.  Ying- 

Ottfon:     Baldock     v.     Alwood,     9i  ling,  93  Ind.  43;   Nowlin  v.  Whipple, 

Oreg.  73,  a6  Pac.  Rep.  1058;  Curtis  V.  79   Ind.   481;    Ellsworth    v.    Southern 

La  Grande  Hydraulic  Water  Co.,  so  Minn.  R.  Co.,  31  Minn.  543,  18  K.  W. 

Oreg.   34,   33  Pac.   Rep.   808,   as   Pac.  Rep.   83*;    Huff  v.  McCauley,   53  Pa. 

Rep.  378.  St.  3o6,  91  Am,  Dec.  303;  Stoddard  v, 

TnuuMM!  Moses  v,  Sanford,  a  Lea,  Filgur,  3i  111.  App.  560. 

655.  'Alien  T,  Fiske,  43  Vt.  463;  Morse 

T«zu:  Thomas  t,  Junction  City  Irr.  v.  Copeland.  3  Gray,   30a;   Cowles  v. 

Co.,   80  Tex.   sso,   16  S.  W.  Rep.  3*4;  Kidder,  34  N.  H.  364.  57  Am.  Dec.  387. 
Itislea  V,  Brown,  73  Tex.  135, 10  S.  W. 
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laid  an  aqoednct  to  a  epring  on  the  lioeneor'B  l&nd,  and  the  aqnednct 
Iiad  decayed  and  required  to  be  rebuilt  to  be  of  any  value,  the 
lioenaor  had  the  right  to  revoke  the  license,  because  the  licensee  had 
enjoyed  tlie  full  benefit  of  hie  expenditure,  and  the  revocation 
would  not  deprive  bim  of  any  right.' 

<  Allen  V.  Flake,  43  Vt.  463,  ftod  see  Clark  v.  Glidden,  60  Vi.  703,  710.  15 
Atl.  Rep.  358. 
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OEEATED  BY  OEANT. 

I.  In  general,  So-BS.  I  III.   By  covenant  or  condition,  104-417. 

II.  By  eicotion   or   reservation,   89-     IV.  Notice  (o  purchaser,  iiS-I3S- 
103-  I 

I.     In  General. 

80.  An  easameut  oaa  be  created  only  by  a  grant,  expren  or 

implied,  or  by  prescription,  from  which  a  grant  iB  presumed.     It 

is  an  intereBt  in  land  within  the  statute  of  frauds  and  cannot  be 

created  by  parol.'     Though  an  oral  grant  of  an  easement  is  within 

'  Fentiman   v.    Smith,   4   East,   107;  Gray,  302,  305^    Cooli  v.   Steams,   Ii 

WaJlis  V.   Harrison.  4  M,   &  W.   538;  Mass.  533. 

HcnlinB  V.   Sbippam,  s   B.  &  C.  33i;  *'*»*— 'fr*  •  Lanier  v.  Bootii,  50 Miss. 

Wood    V.    Leadbicier,    13    M.    &     W,  410;    Bonelli  v.   Blakemore,  66  Miss. 

838;  Adams  v.  Andrews,  15  Q.  B.  3S4,  136,  s  So.  Rep.  !38. 

396;  Cocker  V.  Cowper,  i  Cr.   M.  &  R,  VewSampiUn:  Tibbetts  v.  Tlbbetts, 

41S.  66  N.  H.  360,  ao  Atl.  Rep.  979;  Ste- 

OkUlbnik !   North   Branch   &    M.    R,  vens  v.  Dennett,  51  N.  H.  334. 

Co.'b  App.,  33_Cal.  499,  506.  ITnr  Jmmt:    Lawrence  v.  Springer, 

Colondo  r  Burlington  &  C.  R.  Co,  v.  49  N.  J.  Eq.  aSg,  39a,  34  Atl.  Rep.  933, 

Schweikart,  10   Colo.  17S,  183,  14  Pac.  ]T«w  Tork:   White  v.  Manhattan  R. 

Rep.  339;  Ward  v.  Farwell,  6  Colo.  66;  Co.,  139  N.  Y.   19;  Taylor  v.   MiUard, 

Stewartv.  Stevens,  ioColo.440,i5Pac.  iiS    K.   Y.   244,   23    N.    E.   Rep.   376; 

Rep.  786.  Pierce  v.  Keator,  70  N.Y.   419,  482,  36 

Dslamrs;  Jackson  &   Sharp   Co.    v.  Am.    Rep.   612;    Post   v.   Pearsall,   33 

Phil.  W.  &  B.  R.  Co..  4  Del.  Ch,   180.  Wend.  435,  433;  Cronkhite  v.  Cronk- 

lUiiiols;  Forbes  v.  Balenseifer,  74  III.  hite,  94  N.  Y.  333;  NcUis  v.  Munson. 

183;  Tinker  v.  Forbes,  136  III.  lai,  a6  108   N.   Y.  453,   15    N.   E.    Rep.   739; 

N.   E,   Rep.  503;  Oswald  v.  WoH,  ia6  Thompson  v.  Gregory,  4  Johns.  8l,  4 

111.  543.  19  N.  E.  Rep.  a8.  Am.  Dec.  355;  Cayuga  R.  Co.  v.  Nilej, 

IiuUbiw:  Robinson  v,  Thrailkili,  no  13  Hun,   170,   173;  Day   v.  New  York 

Ind.  117,  10  N.  E.  Rep.  647;  Davidson  Cent.   R.  Co.,  31  Barb.   548:  Wolfe  v. 

V.  Nicholson,  59  Ind.  411,  413;  Brum-  Frost,  4  Sandf.  Ch.  73;  Pitkin  v.  Long 

field  V.  Carson,  33  Ind.  94,  5  Am.  Rep.  Island  R,  Co.,  3  Barb.  Ch,  331,  47  Am. 

184;  Richcer  v.  Irwin,  s6  Ind.  a6.  Dec.  330. 

ICantodiT:  Talboct  v.  Thorn,  91  Ky.  Xorth  CkroUna:  Cagle  v.  Parker,  97 

417.  16  S.  W.  Rep.  68;  Hall  v.  McLeod.  N.C.  371,  a  S.  E.  Rep.  76. 

a  Met.  98,  74  Am.  Dec.  400.  P«ouwjlTUila :  Huff  v.  McCauley,  S3 

—         '         ti;  Morse  v.  Copeland,  a  Pa.  St.  3o6,  91  Am.  Dec.  303. 
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the  Btatnte  of  frauds,  such  a  grant  may  he  used  to  rebut  the  idea  that 
the  user  wafl  permiseive.' 

An  eaeement  can  only  be  created  by  a  deed  or  by  a  conveyance 
operating  as  a  deed.  A  writing,  though  execated  upon  a  valuable 
conMdeistioa,  is  not  efiectnal  to  create  an  easement  unless  it  operates 
as  a  grant.^  "  But  this  is,  in  effect,  merely  saying  that  an  easement, 
being  an  interest  in  land,  can  be  created  only  by  grant,  the  existence 
of  which  may  be  established  by  production  of  a  deed  expressly  de- 
claring it,  or  may  be  inferred,  by  construction,  from  the  terms  and 
effect  of  an  existing  deed,  or  evidence  of  the  grant  may  be  derived 
from  its  having  been  so  long  enjoyed  as  to  be  regarded  as  proof  tliat 
a  grant  was  originally  made,  though  no  deed  is  produced  which 
contains  it.  In  case  of  an  express  grant,  the  fact  of  the  creation  of 
the  easement  as  well  as  its  nature  and  extent,  is  determined  by  the 
language  of  the  deed,  taken  in  connection  with  the  circumstances 
existing  at  the  timeof  making  it. "' 

8 1 .  The  only  person  who  oan  grant  a  permanent  easement  is  the 
owner  of  the  land  In  too.  One  who  owns  an  estate  less  than  the  fee, 
such  as  an  equitable  eetate  or  an  estate  for  years,  cannot,  of  course, 
grant  a  permanent  easement,  but  only  an  easement  to  continue  dur- 
ing  the  time  his  estate  may  continue.  Thus  a  railroad  company 
holding  an  agreement  under  which  it  may  take  land  for  its  works 
during  a  certain  period  at  a  price  named,  cannot  grant  a  right  of 
way  over  such  land  until  it  has  become  the  proprietor  of  it.  It  must 
own  the  servient  tenement  in  order  to  give  an  easement  over  it.* 

A  life  tenant  can  create  an  easement  which  will  continue  during 
his  life ;  but  one  tenant  in  common  cannot  grant  an  easement  which 
will  be  binding  even  as  to  his  interest  as  against  a  subsequent  grantee 

Bkod*  Lda^:  Foster  t.  Browning,  4  '  White  v.  Manhattan  R.  Co.,  139  N. 

R.  I.  47,  51,  67  Am.  Dec.  505.  Y.  19. 

TnA««M:   Long    v.    Majfbcrry,    96  •  Lanier  v.  Booth,  50  Miss.  410.  413, 

Tenn.  378,  36  S.   W.   Rep.   1040;  Nun-  per  Peyton,  C.  J. 

nelly  v.  Sotithern  Iron  Co.,  94  Tenn.  'Rangeley  v.  Midland  R.  Co.,  L.  R. 

397,  413,  39  S.  W.  Rep.  361;  Ferrell  v.  3    Ch.  3**.  31°:  Gentleman    v,  Soule, 

Ferrell,  I  Baxt.  329.  3a   111.   271,   83  Am.   Dec.   264;    Hard- 

TaXM!    Texas  &  P.  R.  Co.  v.   Dur-  Ing  v.   Hale,   83    111.   501;  Gridley   v. 

red,  57  Tex,  48.  Hopkins,   84  111.  528;  Kyle   v.  Logan, 

WlMoniln:   Thoemke  ».  Fiedler,   91  87  Hi.  64;  Simpson  v,  Wright,  ai  III, 

Wis.   386;    Rice   v.    Roberts,   24   Wis.  App.  67.  74- 

461,  46s,  I  Am.  Rep.  195.  In  WlManda  a  guardian  may  grant 

'  Talbolt  V.  Thorn,  91   Ky.  417,  16  S.  easement    upon    land   of    his    wards, 

W.  Rep.  88.  3  Annot.  Stats.  iSSg,  g  3991. 
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^§  S2,  83.]  OBBATaD   BT  QBABT. 

of  all  the  tenants  in  common.*  The  tniBtees  of  an  active  tmst  who 
have  tlie  legal  title  may  grant  an  easement  over  lands  belonging  to 
the  trnfit  estate,  which  will  be  valid  during  tlie  life  of  the  tnifit.* 

82.  An  eaaement  may  also  be  acquired  by  custom.  Cnstom  rests 
upon  local  usage,  wliile  prescription  is  an  individual  claun.  "  The 
eaaie  rights  and  privileges  wliich  may  be  claimed  as  a  custom,  may 
also  be  claimed  as  a  prescription.  An  easement  upon  another  man's 
land,  such  as  a  right  of  way,  a  right  to  turn  a  plough  upon  another 
miui'e  land,  or  for  a  fisherman  to  mend  his  nets  there,  a  right  to  have 
a  gateway,  or  to  pass  quit  of  toll,  may  be  sustained  as  a  custom,  or 
as  a  prescription.  If  these  rights  are  common  to  any  manor,  dis- 
trict, hundred,  parish,  or  county,  as  a  local  right,  they  are  holden 
as  a  custom ;  if  the  same  rights  are  limited  to  an  individual  and  hie 
descendants,  to  a  body  politic  and  its  successors,  or  are  attached  to 
a  particular  estate,  and  are  only  exercised  by  those  who  have  the 
ownership  of  such  estate  they  are  holden,  as  a  prescription,  which  pre- 
scription is  either  personal  In  its  character,  or  is  a  prescription  in 
a  qiie  estate.  In  order,  therefore,  to  determine  whether  rights  are 
holden  as  a  custom,  or  as  a  prescription,  it  is  necessary  to  advert 
merely  to  the  manner  in  which  they  are  holden,  whether  as  a  local 
usage,  or  as  a  personal  claim,  or  dependent  on  a  particular  estate. 
At  the  same  time,  there  are  certain  rights  that  can  be  holden  but  in 
one  way  and  as  a  prescription."* 

83.  An  easement  is  not  created  by  an  equitable  estoiqwl  except 
in  oaaea  of  fkaud.'  A  railroad  company,  a  water  company,  or  an 
irrigation  company,  does  not  g^n  an  easement  of  way  through  land 
by  making  large  expenditures  preparatory  to  entering  upon  it, 
while  the  land  owner  remained  silent.  "  A  land  owner  may  be 
aware  that  a  railroad  company  has  surveyed  the  route  for  a  railroad 
over  Iiis  land,  and  lias  expended  large  sums  of  money  in  grading 
up  to  his  line,  intending  to  enter  his  premises  and  build  its  road;  but 
be  may  with  impunity  remain  silent  until  the  attempt  is  made  to 
enter  upon  his  land,  and  prevent  such  attempt  by  injunction.  It 
would  he  an  anomalous  defense  on  the  part  of  the  railroad  company 
that,  by  his  silence,  while  he  saw  its  survey  across  his  land,  and  the 

'  Chppen  V.  Morss,  49  N-  V.  63.  '  Perley  v.  Langley,  7  N.  H.  233,  335. 

'Valeiiiine    v.   Schrciber,   3    N.    Y.     p«r  Upham,  J.     See  §  M. 
App.  Div.  S35,  73  N.  Y.  St.  838,  38  N.        'Jackson  S   S,  Co.  v,   Philadelphia 
Y.  Supp.  417.  W.  &  B.  R,  Co.,  4  Del.  Ch,   rSo,     See 
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great  ezpenditiireB  made  in  grading  to  his  line,  he  Bhonld  be  estopped 
to  assert  his  right  to  protect  himself  against  invasion.  *  *  * 
Estoppels  in  pais  are  the  creations  of  courts  of  equity,  invented  to 
prevent  irreparable  injury  to  a  party  who  has  been  led  into  a  course 
of  conduct  in  reliance  upon  the  representations  of  anotlier,  which 
it  is  inequitable  to  allow  that  other  to  retract;  but  tiiese  rules  of 
equity  are  not  resorted  to  if  oilier  rules  of  law  can  be  invoked  for 
the  relief  of  the  sufferer,  Witliout  intending  to  decide  the  question 
here,  it  is  very  doubtful  if  a  right  will  ever  be  enforced  against  a 
party  upon  tiie  ground  of  equitable  estoppel,  where  tiie  party  claim> 
ing  the  benefit  of  it  can  enforce  such  right  under  a  statutory  power 
independent  of  estoppel." ' 

A  parol  contract  for  an  easement,  which  equity  will  regard  aa 
equivalent  to  a  grant,  must  be  a  complete  contract  for  a  valuable 
condderation  accompanied  by  acts  of  part  performance,  unequivo- 
cally referable  to  tiie  contract.  "  There  are,  no  doubt,  many 
cases  in  which  conrta  recognize  an  equitable  right  to  an  easement 
without  a  deed ;  but  there  will  be  found  in  them  eitlier  an  express 
agreement  for  an  easement  or  an  acquiescence  or  consent  by  con- 
duct which  has  led  to  the  erecting  of  permanent  works  or  valuable 
and  lasting  improvemente,  or  some  other  fact  which  would  make 
the  assertion  of  a  legal  title  operate  as  a  fraud  upon  the  persona 
setting  up  tiie  equitable  right. "  * 

84.  An  oral  promise  to  grant  an  easement  Is  not  eoffloieut  to 
raise  an  estoppel  In  ftvor  of  one  who  has  aoted  upon  it.  In  a  case 
not  relating  to  easements  Mr.  Justice  Gray  states  a  principle  which 
is  applicable  to  this  snbject: '  "A  promise,  upon  which  the  statute 
of  frauds  declares  that  no  action  shall  be  maintained,  cannot  be 
made  effectual  by  estoppel  merely  because  it  has  been  acted  upon 
by  flie  promisee  and  not  performed  by  the  promisor,"  To  create 
an  easement  by  estoppel  there  must  be  something  more  than  a 
promise  to  grant  it,  even  if  there  was  a  consideration  for  the  promise, 
and  the  promisee  has  acted  upon  the  promise.* 

'  Stewart  v.  Stevens,   lo   Colo.  440,  '  BHghtman    v.    Hicks,     108    Mass. 

445.  15  Pac.  Rep.  7B6,  per  Macon,  C.  246.     Quoted  and  approved  in  Stewart 

'Wiseman  v.  Lucksinger,  84  N.  Y.  v.  Stevens,  10  Colo.  440,  ij   Pac.  Rep. 

31,  41,  3S  Am.  Rep.  479,  per  Danforth.  7S6,  a.  case  relating  to  easements. 

J.     Approved  in  Cronkhite  v.  Cronk-  *§§    W-TB;    Cocker    v.    Cowper,     i 

hlte,  94  N.  Y,  3J3.     See  also  Hewlins  Cromp.  M.  4  R.  418;  Johnson  v.  Skill- 

V.  Shippam,  s  B.  &  C.  sai;  Cocker  v.  man,  89  Minn.  95.  la  N.  W.  Rep.  149. 
Cowper,  I  C.  H.  &  R.  418- 
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§  85.]  OBEATED    BY    GRANT, 

A  parol  grant  of  an  eaaement  doea  not  become  irrevocable  merely 
because  the  person  entitled  to  tlie  pri^^lege  has  entered  upon  its 
enjoyment.  It  la  only  in  case  such  person  has  changed  liie  position 
by  the  expenditure  of  money  or  otherwise  so  that  it  would  be  a 
fraud  on  the  part  of  the  person  who  granted  the  privilege  to  revoke 
it  that  the  latter  is  estopped  to  do  so  and  the  privilege  becomes 
executed  and  irrevocable,' 

86.  Under  tbe  equitable  doctrine  of  part  performance  a  verbal 
agreement  for  an  easement  has  been  eoforoed  by  some  oourts.  The 
owners  of  adjoining  houses  being  abont  to  rebuild,  entered  into  a 
verbal  agreement,  that  one  of  them  should  pull  down  a  party-wall 
and  rebuild  it  lower  and  thinner,  and  that  each  party  should  be  at 
liberty  to  make  a  lean-to  skylight  with  the  lower  end  resting  on 
the  party- wall.  That  owner  accordingly  polled  down  and  rebuilt 
the  party-wall  and  erected  a  lean-to  skylight  on  his  ^de  of  it  as 
agreed.  The  other  owner  also  erected  a  skylight  on  his  side,  but 
instead  of  a  lean-to,  so  shaped  it  as  to  obstruct  the  access  of  light 
to  the  other's  premises  more  than  the  agreed  lean-to  skylight  would 
have  done.  It  was  held  that  the  effect  of  tlie  agreement  was  to 
give  to  each  party  an  easement  of  light  over  the  other's  land;  and 
that  one  party  having  performed  the  agreement  on  his  part  was 
entitled  to  have  it  enforced  on  the  part  of  the  other.  Mr.  Justice 
Kay,  after  citing  many  autiiorities  applicable  to  cases  of  easements 
obt^ned  under  parol  agreements  partly  performed,  says: '  "  These 
autliorities  seem  to  me  to  establish  the  following  propositions :  1 . 
The  doctrine  of  part-performance  of  a  parol  agreement,  which 
enables  proof  of  it  to  be  given  notwithstanding  the  statute  of  f  rattds, 
though  principally  applied  in  the  case  of  contracts  for  the  sale  or 
purchase  of  land,  or  for  the  acquisition  of  an  interest  in  land,  has 
not  been  confined  to  those  cases.  2.  Probably  it  would  be  more 
accurate  to  say  it  applies  to  all  eases  in  which  a  Court  of  Equity 
would  entertain  a  suit  for  specific  performance  if  the  alleged  con- 
tract had  been  in  writing.  3.  The  most  obvious  case  of  part-per- 
formance is  where  the  defendant  is  in  possession  of  land  of  the 

'  Forbes  v.  Balensdfer,   74  111.   183;  300;  Duke  of  Devonshire  v.  Eglin,  14 

Russell  V.  Hubbard,  sg  III.  335.  Beav.    530;    Rochdale    Canal    Co.   v. 

'  East  India  Company  v.  Vincent,  a  King,  16  Beav.  630;  Cotching  v.  Bas- 

Atk.  83;  Anon.,  3  Eq,  Cas.  Abr.  523;  sett,  3a  Beav.  loi ;  Ramsden  v.  Dyson, 

Clavering's  Case,  in  Jackson  v.  Cator,  L.  R.  I  H.  L.  lag;  Plimmer  v.  ■Welling- 

5  Vea.   688,  690;  Dann  v.   Spurrier,   7  ton,    9    App.    Cas.    699;     Russell    v. 

Ves.  231;  Powell  V.  Thomas,  6  Hare,  Watts,  10  App.  Cas.  590. 
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IN   GENERAL.  [g  86. 

pluntifi  under  the  parol  £^reeinent.  i.  The  reason  for  tlie  nile  is 
that  where  the  defendant  lias  Btood  by  and  allowed  the  plaintiff  to 
fulfil  his  part  of  the  contract,  it  would  be  fraudulent  to  set  up  the 
statute.  5.  But  this  reason  applies  wherever  the  defendant  has 
obtamed  and  is  in  possession  of  some  substantial  advantage  under  a 
parol  agreement  which,  if  in  writing,  would  1)0  such  as  the  court 
would  direct  to  be  specifically  performed.  6.  The  doctrine  applies 
to  a  parol  agreement  for  an  easement,  tliough  no  interest  in  land  is 
intended  to  be  acquired.'" 

It  is  to  be  observed  that  eminent  judges  have  regretted  the  in- 
troduction of  this  equitable  doctrine,  and  liave  declared  that  it 
ahoold  not  be  carried  fartlier  than  it  has  been  carried  by  well  recog- 
nized authorities.' 

86.  In  some  States  a  parol  grant  of  an  easement  Is  readily 
r^arded  as  efibotual  in  equity  if  it  is  made  upon  a  valid  considera- 
tioQ  and  there  has  been  such  a  performance  on  the  part  of  the 
grantee  as  would,  in  the  case  of  a  contract  for  the  sale  of  tlic  fee, 
take  the  case  out  of  the  statute  of  frauds.^  Thus  if  one  owning 
land  traversed  by  a  stream  sells  a  portion  thereof  to  another,  and  at 
the  same  time  gives  such  other  person  by  parol  the  right  to  overflow 
the  remainder  of  the  land  by  erecting  a  dam  on  the  land  so  con- 
veyed, and  the  purchaser,  relying  on  such  parol  agreement,  erects 
such  a  dam,  and  a  mill  operated  by  water,  and  maintains  the  same, 
the  parol  agreement  becomes  enforceable.  If  viewed  as  a  license, 
the  acts  of  the  purchaser  render  tlie  license  irrevocable.  If  viewed 
as  an  easement,  they  take  the  grant  out  of  the  statute  of  frauds,* 

I  McManns  v.  Cooke.  35  Ch.  D.  681,  Benson.  19  Ind.  367:  Sleinke  v.  Bent- 

697.     See  §§  77-78.  ley,  6  Ind.  App.  663,  34  N.  E.  Rep.  97; 

'a  Story's  Eq.   Jur.  §  766;  PhiUips  Robinson  v.  Thrailkill,  iiolnd.117,  10 

V.  Thompson,  I  Johns.  Ch.  131,  Chan-  N.   E.   Rep.   647;    Parish   v.   Kaspare, 

cellor  Kent;  Lindsay  v.  Lynch,  2  Sch.  109  Ind.  jSC,  10  N.  E.   Rep.  109;  Lacy 

&  L.   1,   4,    Lord   Rcdesdale,   L.    Ch. ;  v.   Arnelt.   33   Pa.   St.   169;   Beatty  v. 

Cooper  V.  Carlisle,   17   N.  J.   Eq.   525,  Gregory,   17  Iowa.   109,   85   Am.   Dec. 

Chancellor     Zabriskie;    Lawrence     v.  546;  Franklin  v.   Pollard  Mill  Co.,  88 

Springer,  49  N.  J.  Eq.  289,  Z4  Atl.  Rep.  Ala.   31S,  6  So.   Rep.   685;    Shields  v. 

933,  Beasley,  C.  J.  Titus,  46  Ohio  St.  538,  22   N.  E.  Rep. 

'§§  77-79;  Gilmore    v.    Armstrong,  717;  Champion  v.  Munday.  85  Ky.  31. 

48  Neb.  92,  66  N.  W.  Rep.  99B;  Wynn  3  S,  W.  Rep.  546;  Harrison  v.  Boring, 

V.  Garland,   19  Ark.  33,  6S  Am.  Dec.  44  Tex.  255. 

190;  Johnson  v.  Lewis,  47  Ark.  66,   14  '  Newcomb  v.  Royce,  43  Neb.  323, 60 

S.  W.  Rep.  466;  Snowdeo  v.  Wilas,  19  N.  W.  Rep.  552. 
Ind.  lo,  81  Am.  Dec.  370;  Stephens  v. 
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If  &  land  owner  verbally  ag^rees  to  convey  a  railroad  company, 
witliout  cbai^e,  a  right  of  way  across  his  land,  and  the  company, 
relying  on  Iiis  promise,  and  with  his  acquiescence,  builds  across  the 
land,  he  is  estopped  to  claim  damages  for  the  building  of  tlie  road.' 

One  bought  a  tract  of  land  with  a  right  of  way  to  a  public  road 
tlirough  other  lands  of  the  vendor,  and  went  into  poseeesion,  but 
when  a  deed  was  tendered  to  him  he  refused  to  receive  it  because  it 
did  not  cover  the  riglit  of  way.  He  finally  accepted  it,  because  the 
vendor  stated  that  if  the  pureliaaer  would  accept  the  deed  he  would 
make  another  of  tlie  right  of  way.  Tlie  vendor  afterwards  refused 
to  make  such  other  deed.  It  was  held  that  the  vendee  was  entitled 
to  maintain  a  bill  in  equity  for  specilic  performance  and  to  enjoin 
the  vendor  who  had  interfered  with  the  use  of  the  right  of  way,* 

87.  Agrantof  an  easemantrntutoontauiasafflcdmitdeBOrlption 
of  the  land  whioh  is  to  be  Bubiieoted  to  the  servitude.*  If  the  ser- 
vitude is  a  right  of  way,  the  land  over  which  it  is  to  extend  or  the  way 
itself  must  be  defined  with  precision ;  but  when  this  is  done  the 
acceptance  of  the  deed  conveying  such  right  of  way  is  an  accept- 
ance of  the  way,  and  no  act  is  required  of  him  to  show  his  accept- 
ance of  it  as  onrner  of  the  dominant  tenement.* 

88.  An  eaaenient  granted  In  indefinite  terms,  may  be  oonstmed 
in  ocoordanoe  with  the  unifbrm  aots  of  the  parties  continued  for 
many  years.  Such  acts  giving  a  practical  construction  to  the  grant 
will  be  deemed  to  express  the  intention  of  the  parties,  and  the  courts 
will  give  it  the  construction  that  the  parties  tiiemselves  have  put 
upon  it,° 

'  Evans  v.  Gulf,  C.  &  S.  F.  Ry.  Co.. 
9  Tex.  Civ.  App.  114,  28  S.  W.  Rep. 
903;  Texas  &  N.  O.  R.  Co.  v.  Sutor. 
S6  Tex.  496,  59  Tex,  ig;  Texas  St.  L. 
R.  Co.  V.  Jarrell,  60  Tex.  367;  Harrison 
V.  Boring,  44  Tex.  255;  R'sien  v. 
Brown,  73  Tex.  135,  10  S.  W.  Rep.  6fii; 
Shepard  v.  Gaivcslon.  H.  &  H.  R.  Co., 
a  Tex.  Civ.  App.  535.  22  S.  W.  Rep. 
267;  Wolf  V.  Brass,  72  Tex.  133.  11  S. 
W.  Rep.  isg. 

'  Russell  V.  Napier,  80  Ga.  77,  4  S, 
E.  Rep,  857 

70 


■Nunnelly  v.  Southern  Iron  Co.,  94 
Tenn.  397,  29  S.  W.  Rep.  361. 

*  Smith  V.  Worn,  93  Cal.  106,  28  Pac. 
Rep.  944- 

'  Hoag  V.  Place.  93  Mich.  450,  18  L. 
R.  A.  39,  53  N.  W.  Rep.  617;  Mudge  v. 
Salisbury,  no  N.  Y.  413.  417,  18  N.  E. 
Rep.  349;  Onthank  v.  Lake  Shore  & 
M.  S.  R.  Co.,  71  N.  Y.  194.8  Hun.  131. 
2y  Am.  Rep.  35;  Evan^relicat  Lutheran 
Home  V.  Buffalo  Hydraulic  Asso.,  64 
N.  Y.  561;  Kingiland  v.  Mayor,  45 
Hun,  198. 
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U.     By  Eeception  or  Reservation. 

80.  An  eaoement  mar  be  created  by  an  exoeption  or  reserratioii 
to  the  gtantor*B  deed ; '  though,  according  to  tlie  strict  mle  of  law, 
an  eaaetnent,  such  as  a  right  of  way  newlj  created,  cannot  be  made 
tlie  sabject  of  an  exception  or  reservation  because  "  it  ia  neither 
parcel  of  the  thing  granted,  nor  is  it  issuing  out  of  the  thing 
granted,  the  former  being  eaeential  to  an  exception,  and  the  latter 
to  a  reservation."*  A  reservation,  according  to  strict  law,  oper- 
ates by  way  of  an  implied  grant  from  the  grantee  to  the  grantor. 
Tlie  word  "  heirs  "  must,  therefore,  he  used  to  create  an  easement 
in  fee.* 

90.  An  easement  created  by  way  at  exoeption  Is  not  personal, 
thongh  the  word  "  heirs  "  be  act  used,  because  an  exception  simply 
withliolds  from  the  grant  tlie  estate  or  rights  excepted ;  and  if  the 
grantor  owned  an  eetato  in  fee  at  the  time  of  the  conveyance  he 
continues  to  own  in  fee  the  estato  or  rights  excepted.*  An 
exception,  however,  may  be  created  by  words  of  reservation,  and  in 
determining  whether  a  right  is  by  way  of  exception  or  by  way  of 
reservation,  little  reliance  can  be  placed  npon  the  language  used ; 
bnt  it  is  to  be  considered  whether  the  right  is  a  part  of  the  thing 
which  would  have  paased  by  the  description,  if  it  were  not  withheld 
from  the  operation  of  the  deed,  or  whether  it  is  a  new  right  iswuing 
ont  of  the  thing  granted.' 

TliUH  where  a  grantor  reserves  the  privilege  of  passing  with  teams 
over  the  granted  land  to  other  land  of  his,  and  there  was  a  road 
which  he  had  prepared  and  used  for  that  purpose,  the  reeervation 
may  be  regarded  as  conferring  the  benefit  of  an  exception,  so  that 
no  words  of  inheritance  are  necessary.' 

'Jones  V.  Adams,  163  Mass.  ai4,  38  Co.,  157  Mass.  489,  3*  N.  E.  Rep.  659; 

N.   E.   Rep.  437;  Clallin   v.  Boston  &  Bean  v.  French,  140  Mass.  939, 3  N.  E. 

Albaojr  R.  Co.,  157  Mass.  489,  3a  N,  E.  Rep,  !io6;  White  v.  Crawford,  10  Mass. 

Rep.  659;  Bowen  v.  Conner,  6  Cuah.  1S3;    Winlbrop  v.   Fairbanks,   41   Me. 

133;    Winston    v.   Johnson,   43   Minn.  307;  Smilh  t.  Ladd,4i  Me.  314;  Wins- 

39S.  45  N-  W.  Rep.  958.  ton  v.  Johnson,  4a  Minn.  398.  45  N.  W. 

'Durham  &   Sunderland   Ry.  Co.  v.  Rep.   95S;    Babcock   v.    Lattemer,    30 

Walker,  a  Q.   B.  940,  967,  per  Tindal,  Minn.  417.  IS   N.   W.  Rep.  689;  Koelle 

C.  J.  V.    Knechl.   99   111.    396;    Emerson   v. 

'Jones,  Real  Property,  §§  548.  554,  Mooney,  50  N.  H.  315. 

55S-  'Jones  on  Real  Propeny.  gg  loy^io. 

'Wood  V.  Boyd,   145  Mass.   176,   13  *  Winthrop  v.  Fairbanks,  41  Me.  307. 

N.  E.  Rep.  476;  White  v.  Kew  York  &  To  like  effect,  see  Smith  v.  Ladd,  41 

N.  E.  R.  Co.,  156  Mass.   181,  30  K.  E.  Me.  314;  Borst  v.  Emple,  5  N.  Y,  33. 
Rep.  6ia:  Claflln  t.  Boston  &  A.  R. 
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If  the  plain  pnrpoee  of  the  parties  to  a  conveyance  is  to  preserve  to 
the  grantor  an  exietiiig  right,  and  not  to  create  a  new  one,  the  fact 
that  the  word  "  reserving  "  b  used,  when  the  word  "  excepting  " 
ehoidd  have  been  nsed,  is  of  very  little  importance.  The  reserva- 
tion must  be  construed  to  be  an  exception  or  the  provision  would 
be  without  effect.*  "  Whether,  in  a  given  case,  tlie  language  shall 
be  construed  to  create  an  exception  or  a  reservation  will  depend 
upon  the  situation  of  the  properly  and  tlie  surrounding  circumstances 
in  the  absence  of  a  declaration  in  the  deed  by  the  parties  of  their 
intention  as  to  the  nature  of  the  right."* 

Where  tliere  is  a  reservation  of  an  easement  in  the  land  conveyed, 
the  grantor's  covenants  of  freedom  from  inciunbrances  and  of  war- 
ranty apply  to  the  estate  granted,  that  is,  to  tlie  estate  subject  to  the 
easement  reserved.* 

91.  Aooording  to  the  Btriot  rule  of  lAw  a  resemtion  by  the  gran- 
tor without  the  use  of  the  word  "  heirs  "  gives  him  a  life  estate 
only.*  A  reservation  vests  in  the  grantor  some  new  right  or  inter- 
est wliich  did  not  exist  in  him  before,  and  in  in  legal  effect  a  regrant 
from  the  grantee.  Wliere  one  convej-ing  a  part  of  Itis  land 
reserved  to  hunself  tlie  privilege  of  a  bridle  road  in  front  of  his  house, 
this  was  held  to  be  a  reservation  and  not  an  exception,  because  the 
eSect  of  the  clause  was  to  create  an  easement  not  before  existing. 
The  right  which  tlie  grantor  had  to  pass  over  any  part  of  his  estate, 
while  he  owned  the  whole  of  it,  was  held  not  to  be  an  existing  right 
of  way  over  the  part  of  the  land  conveyed.' 

In  a  deed  to  a  railroad  company  of  a  strip  of  land  for  a  right  of 
way,  a  reservation  of  "  the  right  of  passing  and  repassing  and 
repairing  my  aqueduct  logs  forever,  through  a  culvert  six  feet  wide, 

'  Wood  V.   Boyd,   145   Mass.   176.   13  *  Durham  &  S.  R.   Co.  v.  Walker,  2 

N.  E.  Rep.  476:  White  v.  New  York  &  Q.   B,  940,  967;  Claflin  v.  B.  &  A.  R. 

N,  E.  R.  Co.,  156  Mass.  rSi,  30  N.   E.  Co.,  157  Mass.  4B9,  31  N,  E.  Rep.  659; 

Rep.  613;  Whiiaker  v.  Brown,  46  Pa.  Aahcrofl  v.  Eastern  R.  Co.,  126  Mass. 

St.  197.  196,  30  Am.  Rep.  672;  Bean  v.  French, 

'White  V.  New  York  &  N.E.R.  Co.,  140    Mass.   329,    3    N.    E.    Rep.    ao6; 

156  Mass.  i3i,  185,  30  N.  E.  Rep.  6ri,  Jamaica  Pond  Aqueduct  Co.  v.  Chand- 

per  Morton,  J.;  Dennis  v.  Wilson,  107  ler,  9  Allen,  159;  Curtis  v.  Gardner,  13 

Mass.  591,  593.  Mel.  457;   Hornbeck  v.  Weatbrook,   9 

•Jones  V.  Adams,  16a  Mass,   224,  38  Johns.  73. 

N.   E.   Rep.   437;  Wood   v.   Boyd.   143  'Bean  v,   French     140  Mass.  2aq,  3 

Mass.  176,  13  N.  E.  Rep.  476.     And  see  N.  E.  Rep.  306 
Brown  v.  Bank,  14S  Mass.  300,  304,  19 
N.  E.  Rep.  383. 
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and  rising  in  height  to  the  superstractore  of  the  railroad,  to  be  built 
and  kept  in  repair  by  Baid  company,"  operates  as  a  reservation,  and 
not  as  an  exception,  and  vests  in  the  grantor  an  estate  for  life  onl}'. 
Such  a  provision  clearly  indicates  that  tlie  intention  of  the  parties 
was  to  confer  upon  the  grantor  a  new  right  not  previously  vested 
in  him,  and  which,  therefore,  conld  not  be  the  subject  of  an 
exception.' 

93.  A  permanent  easement  appurtenant  to  land  may  be  acquired 
hy  a  grantor  by  a  clause  of  reservation,  when  it  appears  that  sucli 
was  the  intention.  It  is  immaterial  whether  the  easement  is  techni- 
cally considered  as  founded  on  an  exception,  or  reservation,  or  an 
impUed  grant.  "  When  by  the  construction  of  a  grant  it  appears 
that  it  wae  the  intention  of  the  parties  to  create  or  reserve  a  right 
in  tlie  nature  of  a  servitude  in  the  land  granted,  for  tlie  benefit 
of  other  land  owned  by  tlie  grantor,  no  matter  in  what  form 
such  intention  may  be  expressed,  such  right,  if  not  against  public 
policy,  will  be  held  to  be  appurtenant  to  the  land  of  the  grantor, 
and  binding  on  that  conveyed  to  the  grantee,  and  the  right  and 
burden  thus  created  and  imposed  will  pass  with  the  lands  to  all 
subsequent  grantees."*  Similar  language  was  nsed  by  Mr.  Jus- 
tice Bigelow  of  the  Supreme  Court  of  Ifaasachusetts,  aaj-ing: 
"  "When  therefore  it  appears  by  a  fair  interpretation  of  the  words 
of  a  grant  that  it  was  the  intent  of  the  parties  to  create  or  reserve 
a  right,  in  the  nature  of  a  servitude  or  easement  in  the  prop- 
erty granted,  for  the  benefit  of  other  land  owned  by  the  grantor, 
and  originally  forming  with  the  land  conveyed  one  parcel,  such 
right  will  be  deemed  appurtenant  to  the  land  of  the  grantor  and 
binding  on  tliat  conveyed  to  the  grantee,  and  the  right  and  burden 
thus  created  will  respectively  pass  to  and  be  binding  on  all  subse- 
<|uent  grantees  of  the  respective  lots  of  land.  Cases  have  arisen 
where  the  owner  of  a  large  tract  of  land,  for  the  purpose  of  pro\-id- 
ing  an  area  in  front  of  it,  to  be  kept  forever  open,  or  securing  its 
permanent  use  and  enjoyment  for  dwellings  and  excluding  all 
ofEensive  and  noxious  trades  from  the  premises,  liaa  inserted  cove- 

'Ashcroft    V.    Eastern    R.   Co.,   126  37  N.  J.  Eq.  384;  Newhoff  v.  Mayo.  48 

Mass.  196.  30  Am.  Rep.  672.  N.  J,   Eq.  619,  624,   23  Atl,   Rep.  265; 

•Coudert    v.    Sayre,   46   N.   J.    Eq.  Bowen  v.  Conner,  6  Cush.   133;  Men- 

386.   395.    19  All.   Rep.   190,   per    Van  dell  v.  Delano.  7  Met.   176;  Winthrop 

Fleet,  V.  C;    Hagerty   v.   Lee,  54  N.  v.  Faitbanks.  41  Me.  307;    Karmuller 

J.   L.   580,  as   All.   Rep.   319,  affi'g:  36  v.  Krotz,  xS  lowft,  35a. 
At).  Rep.  537;  Cooper   v.  Louanstein 
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nantB  or  coaditioiLS  in  his  grants,  reetricting  the  nee  of  the  land  con- 
Teyed  ao  as  to  effect  these  objects.  It  has  been  held  in  each  oases, 
on  the  grounds  just  stated,  that  each  grantee  of  a  part  of  the  land 
subject  to  such  i-estrictionB  is  bonnd  to  observe  the  stipulatioas  in 
favor  of  other  grantees  of  a  part  of  the  same  land,  and  is  entitled  to 
claim  a  like  observance  in  hie  own  favor  as  against  them. "  ' 

The  owner  of  the  land  on  the  south  side  of  the  lower  falls  in  the 
outlet  of  Lake  George,  and  also  the  bed  of  the  stream,  conveyed  the 
bed  of  the  stream  to  the  owners  of  the  land  on  the  north  side, 
reserving  to  himself,  his  heirs  and  assigns,  the  right  to  abut  a  dam  on 
bottt  sides  of  the  stream.  The  deed  was  construed  as  a  covenant,  as 
it  could  have  no  effect  as  an  exception.  "  The  deed  of  Schuyler 
[the  owner]  did  not  convey,  or  profess  to  convey,  any  part  of  the 
north  shore ;  he  could  not  therefore  reserve  a  rigtit  to  build  a  dam 
against  it.  But,  though  void  as  an  exception,  the  reservation  is 
binding  upon  the  grantees  and  their  assigns,  and  becomes  operative 
either  as  an  implied  covenant  or  by  way  of  estoppel.  The  deed  is 
to  be  constmed  as  though  the  parties  had  mutnally  covenanted  that 
each  should  have  a  right  to  butt  a  dam  upon  the  shore  of  the  other. ' ' ' 

93.  A  reservBtion  of  an  eaaemeut  whioh  U  intended  to  be  appur- 
tenant to  the  land  retained  hj  the  grantor  is  not  within  the  role 
that  the  word  "  heira  "  most  be  osed  to  create  an  estate  wliich  will 
extend  beyond  the  party  making  the  reservation.'  "  The  question 
whether  such  an  easement  is  a  personal  right,  or  is  to  he  constmed 
to  be  appurtenant  to  some  other  estate,  must  be  determined  by  the 
fair  interpretation  of  the  grant  or  reservation  creating  the  easement, 
aided,  if  necessary,  by  the  sitnation  of  the  property  and  the  sur- 
ronnding  circumstances. "  * 

'  Whitney  V,  Union  R.  Co.,  ii  Gray,  43s;    Beogs   v.    Parker,    71    Me.   458; 

359i  365.  71  Am.   Dec.  715,   per  Bige-  Winlhrop  v.   Fairbanks,  41    Me.   307; 

low,    J.      Approved    io     Kucckco    v.  Smith  v.  Ladd,  41  Me.  314;  Karmuller 

Volu,  no  111.  364.  V.  Kroli,   iS    Iowa,   353;    Kuecken  v. 

■Case  V.  Haight,  3  Wend.  631,  635,  Volu,  no  III    364;  Koelle  v.   Knechi. 

Arthur  V.  Case,  l  Paige,  447,  per  Suth-  99  111.  396;  Garrison  v.  Rudd,   19  III. 

erUnd,  J.  SSB;  Lathrop  v.  Eisner,  93  Mich.   599, 

»Jones   00    Real  Property,  g    sS';  53  N,  W,  Rep.  791;  Winston  v.  John- 

Chappell  V.  New  York,  N.  H.  &  H.  R.  son,  4a  Minn.  39S,  45  N.  W.  Rep.  95S: 

Co,,  6a  Conn.  195,  ao7,  17  L.  R.  A.  430;  Long  v.  Fewer,  53  Minn.  156.  54  N.  W. 

Peck  V.  Conway,  ilg  Mass.  S46;  Han-  Rep.   1071;    Burr   v.   Mills,   ai  Wend, 

key  V.  Clark,  no  Mass.  26a:  Bowen  v.  ago;  Borat  v.  Empie,  5  N.  Y.  33;  Witt 

Conner,  6  Gush.   13a;  Dennis  v.  Wil-  ».  Jefferson,  13  Ky.  L.  Rep.  746. 

son,  107  Mass.  591;  Brown  v.  Thissell.  *  Peck  v.   Conway,   119    Mass.   546, 

6    Cush.    354;    Tuttle   V.    Walker,    46  549,  per  Morton,  J. 
Me.  aSo;  Herrick  v.  Marshall,  66  Me. 
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Thus  where  a  grantor  reserved  the  privilege  of  a  right  of  way  and 
the  privilege  of  drawing  water  from  a  ditch  which  snppUed  tlie 
grantee's  rnill  for  the  accommodatioa  of  the  grantor's  mill  below, 
the  point  was  made,  that  the  latter  stipulation  waa  a  bare  license  to 
the  grantor  so  long  as  he  might  continue  to  own  the  mill ;  but  it 
was  held  that  it  wae  an  easement  permanently  attaclied  to  tlie  grant- 
or's mill.  The  court  on  this  point  etad:  "  This  claim  is  in  conflict 
with  all  the  facts  of  the  ease.  The  right  to  the  water  is  reserved 
without  limitation  as  to  time.  It  was  made  for  the  benefit  of  tlie 
mill  below,  and  manifestly  was  designed  to  be  appurtenant  to  it. 
It  would  not  only  be  beneficial  so  long  as  tlie  grantor  should  own 
the  mill,  but  would  enhance  its  value  to  some  extent  when  sold." ' 

94.  Whether  a  right  reserved  In  a  deed  Is  a  personal  right,  an 
easement  in  gross,  or  a  permanent  easement  appurtenant  to  other 
estate  of  the  grantor,  is  a  question  to  be  determined  from  tlie 
intent  ol  the  parties  as  gathered  from  the  language  employed  to 
express  it,  read  in  the  light  of  the  surrounding  circumstances,  in 
case  the  reservation  ia  without  words  of  inlieritanee.* 

Where  one  owning  two  mills  on  a  stream  conveyed  the  upper  one, 
reserving  the  right  to  take  water  from  the  dam  of  the  upper  mill 
for  the  necessary  accommodation  and  use  of  the  old  shop  below,  it 
was  objected  that  the  reservation  was  personal  to  the  grantor  and 
not  assignable,  the  reservation  not  being  to  tlie  grantor  and  bis 
assigns.  "Let  us  for  a  moment,"  say  the  court,  "examine  the 
language  of  the  reservation,  and  see  wliat  are  the  rights  of  the 
grantors  under  that.  It  is  true  that  tlie  right  is  reserved  to  them, 
without  words  of  inheritance,  and  without  naming  their  assigns. 
But  it  becomes  material  to  enquire  for  what  purpose  the  reservation 
was  made.  It  was  '  for  tlie  necessary  accommodation  and  use  of 
the  old  shop. '  Of  this  they  were  the  owners  in  fee  simple ;  and 
can  it  be  supposed  that  they  meant  to  limit  the  use  of  the  water, 
witliout  which  the  establishment  was  of  no  value,  to  their  own  per- 
sonal occupancy  ?  And  can  it  be  believed  that  such  was  tlie  inten- 
tion of  tlie  parties  to  this  deed?     The  idea  is  opposed  to  every  pre- 

'  Randall  v.   Laiham,    36  Conn.  48,  401,  16  Am.  Rep.  46;  Winston  v.  John- 

53.  son,  4a  Minn.  39S,  45  N.  W.  Rep.  1)58: 

'Russell  V.  Heublein,  66  Conn.  4S6,  Kannaller   v.    Krocz.     16    Iowa,    353; 

34   AU.   Rep.    486;    Cbappcll   v.    New  Bonen  v.  Conner,   6  Cusb.  133;  Dyer 

York,   N.   H.   &   H.   R.   Co.,  63  Conn.  v.   Sanford,  9   Met.  39s.  43  Am.  Dec. 

195,  34  All.  Rep.  997.  17  L.  R.  A.  430:  399;  Mendall  v.  Delano,    7    Mel.   176; 

Mather    v.   Chapman,   40  Conn.   383,  Borst  v.  Empie,  5  N.  Y.  33. 
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sumption  and  to  all  probability.  Are  we,  then,  prevented,  by  any 
rigid  mle  of  construction,  from  giving  effect  to  the  intention  of  the 
parties  ?  Wc  know  of  none,  and  we  think  this  part  of  the  case 
entirely  free  from  doubt. ' ' ' 

Where  one  conveyed  land  fronting  upon  a  street  and  running 
back  to  an  alley  "  reserved  "  by  the  grantor,  but  describing  the 
alley  and  declaring  that  it  was  to  be  used  as  such  and  for  no  otlier 
purpose,  it  was  held  that  the  grantee  liad  an  easement  in  tlie  alley 
ae  appurtenant  to  the  land  conveyed  to  him.  The  word"  reeen-ed  " 
was  regarded  as  merely  descriptive  of  the  alley  and  as  an  aesurance 
that  tte  strip  of  land  described  as  an  alley  liad  been  set  apart  by  the 
grantor  for  alley  purposes  as  appurtenant  to,  and  for  the  benefit  of, 
the  abutting  lots  into  which  he  was  dividing  the  land.* 

That  a  reservation  naturally  operates  to  enhance  the  value  of  the 
grantor's  other  lands  is  a  strong  indication  of  his  intention  that  it 
should  be  appurtenant  to  his  estate  and  not  merely  personal  to 
himself.'  Thus  where  the  owner  of  lands  fronting  on  a  river  on 
which  he  had  a  warehouse  and  landing,  conveyed  a  part  to  a  steam 
mill  company  as  a  site  for  tlieir  mill,  reserving  to  himself,  Ids  heirs 
and  assigns,  the  right  to  erect  and  have  a  warehonse  and  landing  on 
any  part  of  the  granted  land,  and  prohibiting  such  use  of  the  proj)- 
erty  by  the  grantee,  it  was  held  that  the  easement  was  not  personal 
to  the  grantor,  but  appurtenant  to  the  lands  he  retained  and  parsed 
to  a  subsequent  purcliaser.* 

86.  In  oaae  of  a  reservation  of  an  easement  of  way  without  word* 
of  inharitanoe.  It  does  not  fbllow  that  it  is  penoiLal  merely.  "  Its 
character  must  be  determined  by  tbe  purposes  for  which  the  way 
was  intended  to  be  used.  Those  purposes  being  ascertained  from 
the  terms  of  tlie  deed,  aided,  if  necessary,  by  tlie  situation  of  the 
property  and  the  surrounding  circumstances,  tlie  deed  is  to  Ire  con- 
strued accordingly.  If  the  apparent  purpose  was  for  ingress  and 
egress  to  and  from  the  grantor's  other  land,  that  stamps  the  char- 
acter of  the  way;  and  the  grantor  cannot  use  it  for  otlier  purjxiaes, 
not  connected  with  the  occupation  of  such  other  land.  A  way  is  a 
means  of  passage  from  some  place  to  some  other  place.     A  road- 

'  Kenned]^  v.   Scovil,   la  Conn.   317,  341,   83   Am.   Dec.   63a;    Whitney    v, 

336,  per  Bissel,  J.  Union   R.  Co.,   11   Gray,  359,  71   Am. 

'Long  V.   Fewer,  53   Minn.   156,   54  Dec.   715;  Sharp  v.  Ropes,   110  Mass. 

N.  W.  Rep.  1071.  per  Mitchell,  J.  381. 

'  Parker    v.    Nightingale,    6    Allen,  *  McMahon  v.  Williams,  79  Ala.  233. 
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"way  or  patli,  wLicli  leads  to  no  place  or  object  to  wliieh  a  pensoii 
lias  an  interest  or  riglit  to  go,  is  not  a  way.  The  rights  of  tlie 
grantor  in  the  w&j  in  question  here,  after  he  sold  liis  other  land 
and  had  no  right  to  enter  upon  it,  were  redmied  to  mere  nonentity, 
if  they  were  only  personal  rights  when  reserved.  Unlesa  appurte- 
nant to  the  land,  his  way  was  a  useless  cid  de  sac. "  ' 

Where  the  owners  of  a  piece  of  land  and  a  valuable  wharf  on  a 
navigable  river  conveyed  to  a  rMlroad  company  a  riglit  of  way  for 
its  track  through  the  land,  separating  tlie  wharf  from  the  land  on 
the  otlier  side,  they  reserved  to  themselves  witliout  words  of  limi- 
tation, the  privilege  of  crossing  and  recrossing  the  strip  of  land  con- 
veyed, and  afterwards  conveyed  their  remaining  land  to  others  who 
claimed  the  right  of  way  across  the  railroad  track  as  indispensable  to 
the  use  of  the  wharf.  It  was  held,  that  the  right  of  way  reserved 
was  not  an  casement  in  tlie  grantors  alone,  but  was  for  the  benelit 
of  the  owners  of  the  wharf  lot  whoever  they  might  l>e.  "  If,  in 
construing  tlie  '  reservation  '  in  question,"  say  the  court,  "  We  lay 
out  of  view  the  technical  rule  above  mentioned,  it  is  difficult  to 
believe  tliat  the  parties  to  the  deed  intended  that  the  right  to  cross 
was  only  to  exist  during  the  lives  of  the  grantors.  Tlie  situation 
and  needs  of  the  grantor's  premises  seem  to  forbid  sucli  a  belief. 
The  way  at  the  date  of  the  deed  was  an  existing  one,  plainly  visible, 
and  necessary,  and  in  almost  constantuse.  *  •  •  Then  again, 
if  the  deed  Jia<l  been  silent  as  to  the  right  to  cross,  the  law  would 
have  given  an  adequate  '  way  of  necessity '  in  favor  of  the  owners 
of  the  premises.  In  the  absence  of  any  relinquishment  of  such  a 
way  of  necessity  in  tlie  deed,  it  is  hard  to  believe  that  the  parties 
intended,  by  an  express  reservation,  made  under  these  circumstances, 
to  give  to  the  grantors  or  allow  them  to  retain  a  less  extensive  right 
than  the  law  woiUd  have  given  if  nothing  had  been  said  in  the  deed 
abont  the  right  to  cross. ' '  * 

96.  On  the  other  hand  the  BiuTounding  oircumstanoeB  may  ahoir 
that  a  right  of  tray  reserved  was  a  personal;  and  not  a  permanent 
right.  Tims  where  the  owners  of  adjoining  lots,  called  the  nortli 
and  south  lot,  had  recently  leased  certain  sheds  on  the  north  side 
of  the  south  lot  for  a  term  of  years,  and  the  only  access  to  the  street 

'Dennis  v.  Wilson.  107  Mass.  591.  'Chappell  v.  New  York.  N.  H.  & 
S93,  per  Wells.  J.  And  see  Lathrop  v.  H.  R.  Co.,  fa  Conn.  19J,  301,  34  Atl. 
Eisner.  93  Mich.  S99.  53  N.  W,  Rep.  Rep.  997,  17  L.  R.  A.  430,  per  Tor- 
791.  ranee,  J. 
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from  the  eheda  was  acrose  the  rear  from  the  house  lot,  they,  in  a  snh- 
seqaent  deed  of  the  south  lot,  subject  to  said  lease,  made  the  follow- 
ing reservation,  ' '  reserving  a  passway  for  ourselves  acrose  said  lot 
herein  conveyed."  This  passway,  if  appurtenant  to  the  nortli  lot, 
would  aeriously  injure  the  value  of  the  south  lot.  Such  a  passway 
was,  moreover^  unnecessary  for  the  accommodation  of  the  north  lot 
which  had  a  BufBcient  access  to  the  street  in  other  ways.  More- 
over, it  would  be  practically  impossible  to  use  a  passway  over  tlie 
south  lot  from  the  north  lot  except  by  taking  down  a  brick  wall  and 
removing  the  Bheds,  and  tiiere  was  no  suggestion  that  the  wall  was 
to  be  t^en  down  or  the  sheds  removed,  and  tiiey,  in  fact,  had 
remained  ever  since.  It  was  held  that  this  reservation,  under  the 
circumstances,  was  to  he  construed  as  a  reservation  of  the  rights  of 
passway  contained  by  implication  in  tiie  lease,  and  not  of  a  per- 
manent right  of  way  appurtenant  to  the  north  lot.' 

87.  A  right  ofwayappurtaniuit  to  land  oonveyed  may  be  granted 
by  a  separate  deed,  notwithstanding  the  general  rule  tliat  a  right  of 
way  does  not  so  pass,  unless  the  grantor  in  the  conveyance  uses  lan- 
guage BofBcient  to  create  an  easement  anew,  or  unless  the  easement 
is  absolutely  necessary  to  the  enjoyment  of  the  permises.  The  rule 
is  to  be  applied  within  its  spirit,  and  not  upon  such  a  technical  con- 
struction or  application  as  to  defeat  the  real  intent  of  parties  and  do 
injustice.  Thus  a  deed  granting  a  right  of  way  to  the  owner  of 
a  certain  lot,  "  his  heirs,  assigns,  and  the  tenants  and  occupiers 
thereof,  at  all  times,  forever,"  executed  on  the  same  day  as  the 
deed  conveying  the  lot  to  him  by  metes  and  bounds,  creates  an 
easement  appurtenant  to  such  lot.  "  We  attach  great  importance," 
say  the  court,  *'  to  the  fact  that  the  conveyance  of  tlie  lot  and  the 
easement  were  transactions  between  tlie  same  parties  on  the  same 
day,  Mid  in  a  way  to  justify  a  conclusion  that  the  easement  was 
intended  as  an  appurtenance  to  the  lot.  ^ '  * 

08.  Whether  a  reservation  of  road  or  way  is  a  reservation  of  the 
fee  or  of  an  easement  depends  upon  the  intention  of  the  parties  as 
shown  by  the  deed  in  connection  with  the  subject-matter  of  the 
deed.  Kegard  may  be  had  in  such  case  to  the  rule  that  a  deed  is 
always  construed  in  favor  of  the  grantee  and  against  the  grantor, 

'  Russell  V.  Heublein,  66  Conn.  486,  '  Moll  v.  McCaulej,  S3  Iowa,  677, 
34  AU.  Rep.  4B6.  50  N.  W.  Rep.  3t6. 
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and  s  reservation  in  behalf  of  the  latter  will  not  be  enlarged  beyond 
the  fur  and  natnral  import  of  the  lan^oage  nsed.^ 

A  conveyance  of  a  city  lot  described  by  metes  and  bonnds 
"  excepting  and  reserving  dierefrora  a  strip  of  land  ten  feet  wide 
*  *  *  across  the  rear  or  inner  end  *  •  *  f(,r  ^n  alley " 
passes  to  the  grantee  the  title  to  the  fee  of  that  part  of  the  lot 
excepted  and  reeerved,  the  grantor  retaining  only  an  easement  of 
way  over  the  strip.* 

A  conveyance  of  a  parcel  of  land,  described  as  bounding  on  one 
Eide  on  a  way  of  a  certain  width,  passes  the  title  to  the  center  of  the 
way,  with  an  easement  of  way  over  the  other  half  of  the  strip 
described  as  a  way,  and  subject  to  a  like  easement  reserved  to  the 
grantor  over  the  half  of  the  way  conveyed,  in  case  he  ia  the  owner 
of  the  land  on  the  opposite  side  of  the  way ;  and  snb  ject  as  well  to 
whatever  rights  of  way  existed  in  others  at  the  time.* 

And  BO  where  one  conveyed  land  bonnded  npon  one  side  by  a 
private  way  "  reserving  that  the  s^d  driveway  between  Bfdd  houses 
as  now  laid  out  shall  remain  open  and  common  to  all  parties  having 
the  right  to  enter  thereon,"  the  grantee  took  title  in  fee  to  the 
center  of  the  driveway,  with  a  right  of  way  over  the  other  half,  the 
half  belonging  to  him  being  subject  to  a  similar  right  of  way  on 
the  part  of  all  parties  having  the  right  to  enter  upon  the  driveway,* 

89.  The  extent  of  the  easement  reaerred  is  to  be  asoertalu»d 
from  B  reasonable  interpretation  of  the  luiguage  of  the  deed. 
The  use  of  the  easement  must  be  confined  strictly  to  the  purposes 
for  which  it  was  created.  Thus  where  one  conveyed  land  reserving 
tlie  right  to  draw  water  by  means  of  a  pipe  from  a  well  on  the  land 
conveyed  for  the  family  occupying  the  grantor's  remaining  premises, 
the  right  reserved  is  to  draw  water  for  the  ordinary  purposes  of  a 
family,  bnt  not  for  Hie  additional  use  of  a  bakery.^ 

The  extent  of  the  restriction  depends  not  only  npon  the  language 
of  the  restriction  but  upon  the  intent  of  it,  and  for  this  purpose  all 
the  clauses  of  the  deed  are  to  be  constmed  together,     A  deed  of 

'  The  RedemptorisEs  v.    Wenig.    79  Boston  v.   Richardson,   13  Allen,   146. 

Md,  348,  29  All.  Rep.  667;  Winston  v.  153;    Fisher    v.   Smith,   9   Gray,   441; 

Johnson,  4a  Minn.  398,  45  N.  W.  Rep.  Lindsay  v.  Jones,  ai  Nev.  72,  a;  Pac. 

958;  Hnitemeierv.  Albro,  18  N.  V.  48.  Rep.  297. 

*  Winston  v.  Johnson,  4a  Minn.  398,  *  Boland  v.   St.  John's  Schools,   163 

45  N.  W.  Rep.  956.  Mass.  329. 

'Lewis  V.  Beattie,  loj  Mass.  410;  'Noyes  v.  Hemphill,  58  N,  H.  536- 
Starit  v.   Coffin,   105   Mass.    saS,   330; 
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land  "  for  the  purpose  of  creating  proper  water  wheel  and  races," 
contaiuing  a  proTJBion  that  "  no  building  is  to  be  erected  on  said  lot 
that  shall  materiallj  increaae  the  fire  expoenre  of  the  building  on 
either  side,  also  no  building  that  shall  darken  any  light  within  three 
feet  of  the  west  line  of  said  lot,"  does  not  restrain  the  use  of  the  lot 
to  the  purposes  of  a  water  wheel  and  races.' 

100.  The  puTpoaa  of  a  reservatioii  of  an  aasement  may  detsr- 
mine  the  rights  under  it.  A  reservation  in  a  deed  executed  hy  a 
boom  company  of  a  free  and  nnobstructed  passage  along  the  banks 
of  said  river,  and  across  the  land  conveyed,  for  the  employes  of  tiie 
grantor,  with  teams  and  men,  in  carrying  on  said  business,  a  con- 
siderable portion  of  which  consisted  in  removing  logs  which  had 
floated  from  the  river  on  which  it  operated  onto  adjacent  lands, 
and  returning  them  to  the  river  to  be  run  to  their  place  of  destina- 
tion, is  construed  to  give  to  the  company  the  right  to  go  upon  said 
land  with  teams  and  men  and  remove  the  saw-logs  which  had  floated 
thereon,  and  place  them  in  said  river  for  the  purpose  of  running 
them  to  their  destination.* 

101.  A  reservation  in  a  deed  oaimot  create  an  easement  in  a 
stranger  to  it,'  Thusi  one  cannot  reserve  a  portion  of  the  granted 
land  which  he  had  already  conveyed  to  another;  but  the  reservation 
may  operate  as  an  exception.  An  exception  of  a  particular  lot,  or 
of  the  rights  of  a  particular  person  tlierein,  is  not  repugnant  to  the 
grant.  An  exception  is  not  considered  inconsistent  with  a  grant, 
unless  it  is  so  repugnant  to  it  that  the  grant  would  be  practically 
inoperative.*  "  It  has  been  repeatedly  held,"  say  the  court  in 
Stockwell ;;.  Couillard,  "  tliat  a  conveyance  of  land,  reserving  or 
excepting  the  dower  set  ofE  to  a  widow,  was  a  good  exception  of  her 
interest  therein."  The  interest  set  off  to  the  widow  ia  capable  of 
being  made  certain.     So  an  exception  of  land  taken  for  a  highway, 

'Tinker  v.   Forbes,   136  111.   231.  36  Ives    v.   Van   Auken.   34    Barb.    566; 

N.  E.  Rep.  503.  Young,  Peiitioner.  11  R.  1.636. 

*  Bradley     v.    Tlltabawassee    Boom  *  Jones   on    Real     Property,   §    539; 

Co.,  S3  Mjcb.  9,  46  N.  W.  Rep.  14.  Stockwell  v.  Couillard,  129  Mass.  331; 

'Jones    on    Real    Property,   g   528;  Sprague  v.  Snow.  4  Pick.   S4;  Brldger 

Murphy   v.   Lee,   144   Mass.  371,   374,  v.  Pierson,  45  N.  Y.  601. 

11   N.  E.  Rep.  550;  Stockwell  v.  Couil-  'Canedy  v.  Marcy,     13   Gray,    373; 

lard,   129  Mass.   331,  333;   Moulton  v,  Meserve   v.   Meserve,   rg   N.    H,   340; 

Faught,  41   Me.  398;  Bridger  v.   Pier-  Crosby   v.    Montgomery,    38   Vl.   338; 

son,  45   N-  Y.  601;  Nellis  v.  Munson,  Swick  v.  Sears,  i  Hill,  17. 
108  N.  Y.  453.  461,  15  K.  E.  Rep.  7391 
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or  for  a  railroad,  is  a  valid  exception.*  And  where  a  tract  of  land 
was  granted,  '  except  what  I  have  heretofore  conTeyed  to  divers 
persons,'  it  was  held  tliat  it  conveyed  only  the  lands  not  pre\noualy 


Where  the  owner  of  several  lots  of  land  conveys  one  of  tliem  with 
tlic  statement  that  there  is  a  passageway  on  the  south-easterly  side  of 
the  said  premises  which  is  to  be  used  in  common  with  the  abutters 
thereon,  this  doea  not  confer  any  right  upon  a  stranger  who  owned 
land  on  the  other  side  of  the  passageway  from  the  grantor's  land.* 

An  easement  cannot  be  created  by  reservation  in  favor  of  other 
land  which  the  grantor  had  previously  conveyed  to  another  and  on 
which  he  then  held  a  mortgage  as  security  for  the  purchase-money. 
Tlie  estate  of  a  mortgt^e  is  not  one  in  favor  of  which  an  easement 
can  be  reserved.  The  mortgagee  holds  the  legal  estate  merely  for 
the  protection  of  his  interests  and  when  tlie  debt  is  paid  the  mort- 
gage ip  discharged.' 

102.  One  can  impose  no  servit^ade  on  land  he  ooDveys  in  &Tor 
of  other  land  retained  by  him  In  derogation  of  his  grant  without  an 
express  reservation  f«  that  effect.*  "  If  a  man  convey  land  which  is 
c<ivered  by  his  mill-pond,  without  any  reservation,  he  loses  his  light 
to  How  it.  There  is  no  room  for  implied  reservation.  A  man 
makes  a  lane  across  one  farm  to  another  which  he  is  accustomed  to 
use  as  a  way;  he  then  conveys  the  former,  without  reserving  a 
right  of  way;  it  is  clearly  gone.  A  man  cannot,  after  he  has  abso- 
lutely conveyed  away  his  land,  still  retain  the  use  of  it  for  any  pur- 

<  Richardson  v.  Palmer.  38  N.  H.  lite  or  [Ull]  she  sells."  It  was  held 
312:  Mann  v.  Worrall,  $3  N.  Y.  44,  13  that  R.  had  the  right  to  use  the  pass- 
Am.  Rep.  470,  way  during  her  life,  or  till  she  should 

'  Cornwell  v.  Tbunton.  jg  Mo.  156.  sell  the  land  occupied  by  her;  and  that 

See  also  Wooley  v.  Groton,  2  Cush.  30J ;  the  privilege  extended  to  the  members 

Forbush    V.    Lombard,    13    Met.    log;  of  her  family  residing  with    her,   in. 

Sawyer  v.  Coolidge,  34  Vc.  303;  Moul-  eluding  her  husband. 

Ion   V.  Traflon,   64   Me.   ai8;   Young,  'Murphy  v.   Lee,  144  Mass.   371,  ir 

Petitioner,  11  R.  1, 636;  Dolan  v.  Trele-  N.  E.  Rep.  S50- 

van,  31  Wis.  147;  Pettee  v.  Hawes,  13  *Tibbetta  v.  Tibbelts,  66  N.  H.  360, 

Pick.  323;  C^)l[  V.  Farrington,  loGray,  20  Atl.  Rep.  979. 

70.  •  Sloat    V.  McDougal,  9  K.  Y.  Supp. 

In  Griffith  V.   Rigg  (Ky.)  37  S.  W.  631;   Simmons  v.   Sines,  4  Abb.  Dec. 

Rep,  58,  a  grantor  reserved  a  passway  346,    348;    Outerbridge   v.   Phelps,    13 

to  a  third  person,  an  adjoining  owner,  Abb.   N.  C.   117,  124,  jS  How.   Pr.  77, 

In  terms:    "  Be  it  known  that  R.  is  to  13  J.  &  S.  SSS;  Schrymaer  v.   Phelps, 

have  the  privilege  of  a  passway  from  63  How  Pr.  i. 
R.'soTchaid  round  toag»te  during  ber 

[6]  81 
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pOBe,  witbont  an  expreee  reserration.  The  flowing  or  the  way  are 
bat  modes  of  nae,  and  a  grantor  might  aa  well  claim  to  plough  and 
crop  hifl  land. ' ' ' 

103.  The  grantee  of  land  suttfect  to  an  easement  reserved  may 
use  the  land  in  Buch  a  manner  aa  not  to  interfere  nnnecesearily  with 
the  enjoyment  of  the  eaeement.  Thus,  where  the  owner  of  a  farm 
conveyed,  to  a  railroad  company,  a  portion  of  it,  upon  which  was  a 
spring  which  he  had  been  accnstom^  to  nae  for  the  supply  of  water 
for  his  farm,  and  in  the  conveyance  he  reserved  the  spring  as  before 
nsed  by  him,  it  was  held  that  the  title  to  the  land  passed  to  the  rail- 
road company  subject  to  the  easement,  and  that  it  was  entitled  to 
use  and  enjoy  the  land  in  all  lawfnl  ways  not  inconsistent  with  tlie 

'  right  reserved  to  the  grantor,  and  that  it  was  entitled  to  lay  its 
tracks  over  the  spring  on  protecting  its  waters  from  injury,  so  aa 
not  unnecessarily  to  interfere  with  the  enjoyment  of  the  easement 
reserved  by  the  grantor.' 

For  a  small  consideration  the  owner  of  a  farm  granted  to  another 
the  right  to  dig  out  and  stone  up  a  spring  and  conduct  water  therefrom 
through  the  grantor's  land  by  a  pipe  of  a  specified  size  to  the 
grantee's  house.  He  warranted  this  right.  This  did  not  render  tlie 
grantor's  whole  farm  servient  to  the  easement;  and  it  was  therefore 
held  that  the  grantor  might  lawfully  sink  another  spring  only  twenty 
seven  feet  distant  from  the  granted  spring  although  the  efEect  ^vas  to 
render  that  spring  useless.' 

m.     £y  CovenarU  or  CondUion. 

104.  While  easements  are  generally  ao^uired  by  grant  or  pre- 
MTlption  it  is  also  true  that  they  may  be  aoqnired  by  oontraot, 
where  from  the  natare  of  the  subject-matter  it  is  evident  that  the 
parties  intended  that  privileges  designed  lor  the  permanent  use  <)f 
the  property  should  form  an  incident  of  the  principal  contract. 
Thus,  a  tenant  has  the  right  to  the  enjoyment  of  such  light  and  air 
as  the  building  demised  was  intended  to  afford  as  an  incident  of  the 
hiring,  in  the  nature  of  an  easement.*    Where  the  owners  of  adja- 

'  Burr  V.  Mills,  ai  Wend.  190.  191,  Dec.  157;  Atkins  v.  Bordman,  3  Met. 
per  Cowen,  J.  457,  467,  37  Am.  Dec.  100. 

■Matthews  v.  Delaware  &  Hudson  •  Bliss  v.  Greeley, 45  N.  V.  671.  6 
Canal  Co.,  30  Hun,  437.    And  see  also    Am.  Rep.  157. 

filiss  V.  Greelejr,  45  N.  Y.  671,  6  Am.       *0'NeiU  t.  Breete,  3  Misc.  Rep.  319, 
33  N.  Y.  Snpp.  536. 
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BY   COVENANT   OR  CONDITION.  [§  106. 

cent  parcels  of  land  lay  out  a  way  upon  the  boundary  line  for  the 
benefit  of  their  lands  by  mutual  agreement,  the  way  is  annexed  as 
an  easement  to  their  lands,  and  by  a  subsequent  conveyance  by 
either,  his  grantee  tekee  the  benefit  of  the  right  of  way  which  his 
grantor  had,  and  holds  his  land  subject  to  the  burden  imposed  by 
the  agreement  of  the  original  owners. '  The  agreement  may  be 
enforced  in  equity  by  a  purchaser  from  one  of  such  ownera,  against 
a  purchaser  from  the  other  with  notice.* 

The  acceptance  of  a  deed  of  land  containing  a  recital  that,  as  a 
part  of  the  consideration,  the  grantee  agreed  to  open  and  construct 
a  public  way  to  lead  in  a  certain  direction  across  his  land  and  the 
land  therein  conveyed,  and  to  prepare  and  keep  the  same  open  for 
travel  until  accepted  by  the  city,  operates,  by  way  of  reservation  or 
implied  giant,  to  create  an  easement  over  the  land  tlien  conveyed 
for  the  benefit  of  the  grantor's  remaining  land.* 

Where  the  proprietors  of  adjacent  lands  by  deed  agreed  that  each 
would  appropriate  from  his  land  a  strip  to  be  used  in  common  for  a 
public  street,  and  conveyances  and  improvements  have  been  made 
on  the  faith  that  the  street  would  be  opened,  the  agreement  may  \ie 
enforced  in  equity,  whether  the  public  authorities  accept  the  street 
as  dedicated  to  public  use  or  not.* 

106.  An  easement  may  be  created  by  the  word  "agree;"  as 
where  a  deed  contained  a  clause  by  which  the  grantors  agree  that  no 
building  shall  be  erected  on  their  adjoining  lot  nearer  than  four  feet 
from  tiie  division  line,  and  this  right  was  conferred  for  the  benefit 
of  the  land  conveyed."  An  casement  of  a  private  way  is  ci-eated 
where  a  grantor  "  agrees  "  to  open  and  use  as  a  private  alley  a 
specified  strip  of  land  across  other  land  belonging  to  him.'  A  con- 
tract giving  one  the  right  to  pass  over  the  lands  of  another  is 
an  easement,  extending  only  to  a  temporary  disturbance  of  the 
owner's  possession.' 

■  Shields  v.  Tilus,  46  Ohio  St.  siS,  ■  Hathaway  v.  Hathaway,  159  Mass. 

22  N.  E.  Rep.  717.  584.  35  N.  E.  Rep,  85. 

'  Jones  on  Real  Property,  %%  744-747,  *  Seegar  v.  Harrison,  25  Ohio  Si.  14. 

780-783,  Western  v.  MacDerroott,  L.  R.  •  Hogan   v.  Barry,  143  Mass.  538,  to 

a   Ch.    73;   Hills    V.    Miller,  3   Paige,  N.  E.  Rep.  253. 

Z54;  Barrow  v.  Richard,  8  Paige,  351,  35  *  Shanoon  v.  Timm,  23  Colo.  167,  43 

Am.  Dec.  713;  Tallmadgev.  East  River  Pac.  Rep.  loai. 

Bank,  16  N.  Y.  St.   105;    Shields  v.  ^Cook  County  v.  Chicago,  B.  &  Q. 

Tiius,  4fi  Ohio    ss8,  as    N.    E,  Rep.  R.  Co.,  35  111.  460. 
71;;  Seegarv.  Harrison,  25  Ohio  St.  14. 
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The  owner  of  land  tlirougb  wliicL  a  railroad  was  biiilt  released 
tlie  railroad  conipaiij  for  a  confiiderstion  from  damages  occaeioned 
b;  aland  slide,  and  at  the  eaiiie  time  by  writing,  under  seal,  agreed, 
that  if  farther  land  slides  should  tliereafter  occur,  he  and  his  heirs 
and  legal  representatives  would  consider  the  STun  paid  as  full  com- 
pensation for  all  future  damages.  Another  land  slide  having 
occurred  tlie  heir-at-law  of  such  owner  sought  to  recover  damage!^ 
for  the  injur,j^ereby  occaeioned.  It  was  held  that  by  virtue  of  tlie 
covenant  contained  in  tlie  agreement  tlie  railroad  company  acquired 
an  easement  in  the  land ;  and  that  the  heir  inherited  the  land  sub- 
ject to  the  servitude  and  could  not  recover.' 

The  instrument  was  not  a  grant  or  a  conveyance,  but  in  effect  an 
agreement  or  covenant  not  to  sue  for  any  damages  thereafter  occur- 
ring; but  no  reason  is  apparent  why  the  burden  should  not  be 
imposed  by  a  covenant,  since  by  it£  nature  it  could  have  been 
given  by  grant.  The  covenant  ran  with  the  land  and  subjected 
the  same,  in  the  hands  of  the  son,  to  all  the  burden  that  it 
imposed  against  the  father. 

1 06 .  An  easement  or  servitude  ma;  be  oteatad  by  a  ooTenant  or 
condition,  if  it  appears  that  it  was  tlie  intention  of  the  parties  to 
create  such  a  right  for  the  benefit  of  tlie  grantor's  other  land  and 
the  covenant  is  such  that  it  may  be  made  appurtenant.  The  doc- 
trine is  clearly  stated  by  Vice  Chancellor  Van  Fleet  of  New  Jersey 
in  a  recent  case:'  "  That  when  it  appears  by  the  true  construction  of 
the  terms  of  a  grant  that  it  was  the  well  understood  purpose  of  the 
parties  to  create  or  reserve  a  right,  in  the  nature  of  a  servitude  or 
easement,  in  the  property  granted,  for  tlie  benefit  of  other  land 
owned  by  the  grantor,  no  matter  in  what  form  such  purpose  may 
be  expressed,  whether  it  be  in  the  form  of  a  condition,  or  covenant, 
or  reservation,  or  exception,  such  right,  if  not  against  public  policy, 
will  be  held  to  be  appurtenant  to  the  land  of  the  grantor,  and  bind- 
ing on  that  conveyed  to  the  grantee,  and  the  right  and  burthen  tiuid 
created  and  imposed  will  pass  with  the  lands  to  all  subsequent  gran- 
tees. And  any  grantee  of  the  land  to  which  such  right  is  appurte- 
nant acquires,  by  his  grant,  a  right  to  have  the  servitude  or  ease- 
lueut,  or  right  of  amenity,  as  it  is  sometimes  called,  protected  in 
equity,  notwithstanding  that  liis  right  may  not  rest  on  a  covenant 
which,  as  a  matter  of  law  runs  with  the  ti^e  to  his  land,  and  not- 
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BY  COTEKAHT   OB  COlIDrnON.  [§  107. 

withstanding  that  it  m&j  aiao  be  trae  that  he  may  not  be  able  to 
maiutain  an  actioD  at  law  for  die  vindication  of  his  right. ' ' ' 

1 07.  Covenants  in  restraint  of  trade  cannot  be  annexed  as  appnr- 
tenant  to  land,  or  be  regarded  as  an  eaaement  in  favor  of  one  tene- 
ment imposing  a  servitude  upon  another.  Such  a  covenant  ie  per- 
Bonal  merely.  Thoe  a  covenant  by  a  grantor  that  neither  he  nor  his 
assigns  will  sell  any  marl  from  liis  adjoining  land  will  not  be 
enforced  against  a  purchaser  of  BDoh  land  intended  to  be  burdened 
by  snch  covenant,* 

Wbere  one  conveyed  a  few  acres  of  land  situated  at  a  railroad 
junction  and  covenanted  witli  his  grantee  that  tlie  latter  shoold  have 
exclusive  mercantile  privileges,  and  that  neither  the  grantor  nor  bis 
heirs  or  assigns  would  carry  on  any  mercantile  business  upon  the 
grantor's  remaining  land  — a  large  tract  of  nearly  four  hundred 
acres  —  it  was  held  that  these  covenants  did  not  attach  to  the  grant- 
or's remaining  land  as  running  with  the  land,  or  as  servitudes  upon 
it  in  favor  of  the  land  conveyed  to  the  grantee.  Accordingly,  the 
grantor  having  conveyed  a  parcel  of  Ms  remaining  land  to  another, 
restricting  the  grantee  from  any  mercantile  privileges,  and  this 
grantee  having  conveyed  the  parcel  to  another  by  a  general  war- 
ranty deed  without  restrictions,  it  was  held  that  this  last  grantee  could 
not  be  restrained  from  establishing  a  mercantile  business  on  his  land. 
The  court  regarded  the  covenants  as  purely  personal, —  not  touching 
the  land.     "  The  exclusive  right  of  carrying  on  a  trade  upon  any 

'Joy  V.  Si.  Loan,  138  U.  S.  i,  11  S.  &  S.  R.  Co.,  6a  N.  Y.  65.  affl'g  i  Hun. 

Ct.  Rep.  243;  Coles  V.Sims,  5  DeG.  M.  507,  3  T.  &  C.  6ao;  Trustees  v.  Lynch, 

&  G.    t;  Western  v.   MacOermott,   L.  70  N.  Y.  440,  36  Am.  Rep.  615;  Valen- 

R.  I  E<j.   499,L.B.aCh.  72;  Whitney  tine  v.  Schreiber,  3  N.  Y.  App.  D.,  135. 

V.   Union  Ry.  Co.,   II   Gray,   359,    71  73  N.  Y.  St.  838,  38  N.  Y.  Supp.  417; 

Am.    Dec.    715;     Parker    v.    Nighcin-  Wecmore  v.   Bruce,  118   N.  Y,  319,  aj 

gBle.6AUen,   341,   83  Am.   Dec.   633;  N.E.Rep.303:  Hills  v.  Miller,  3  Paige. 

Hogan  V.  Barry,  143  Mass.  538,  10  N.  354,  24  Am.   Dec.  218;   Watertown  v. 

E.    Rep.   as3:    Ladd    v.    Boston,    IJI  Coiven,  4  Paige,  510,  27  Am.  Dec.  SO; 

Mass.  ;Ss,  24  N.  E.  Rep.  85S;  Schwoe-  Middlclown  v.   Newport    Hospital,   16 

rei  V.  Boylston  Market  Asso.,  99  Mass.  R.  I.  319,  15  Atl.  Rep.  800;  Pinkum  v. 

285;  Stetson  V.  Curtis,  119  Mass.  266;  Eau  Claire,  81  Wis.  301,  51  N.  W.  Rep. 

Bronson  v.  Coffin,  io8  Mass.  175,  iBo,  550. 

II  Am.  Rep.  33s:  Barr  v.  Lamaster,  4S  *  Brewer  v.  Marshall,    [9  N.  J.   Eq. 

Neb.  114,  66  N.  W.  Rep.  Iiio;  Coudert  537.  97  Am.   Dec.  679.     See  Jones  on 

V.  Sayre,  46  N.  J,  Eq.  386,  39s,  19  All.  Real  Property,  g  737,  and  cases  cited. 

Rep.  190;   Kirkpatrick  v.   Peshine,   34  particularly  Keppell  v.  Bailey,  3  Myl. 

N.  J.  Eq.  ao6;  Gawtry  v.  Leiand,  31  N.  &  K.  517,  535 
J.  Eq,  38;;  Van  RenaselaeT  v.  Albany 
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§  108,   109.J  OSKATBD    BY  ORAITT. 

lot  is  not  an  easement;  and  although  a  covenant  not  to  cany  on 
Boch  trade  upon  lik  adjoining  propertj  may  bind  the  covenantor, 
he  cannot  make  it  a  servitude  npon  that  property  eo  as  to  burthen 
it  in  the  hands  of  pupchasers. "  ' 

108.  The  ooTenant  or  oondltion  may  be  enforoed  in  equity  as  a 
reel^otiOQ  upon  the  use  of  the  property,  "  A.  covenant,  though  in 
gross  at  law,  may  nevertbeleee  be  binding  in  equity,  even  to  the 
extent  of  fastening  a  servitude  or  easement  on  real  property,  or  of 
securing  to  the  owner  of  one  parcel  of  land  a  privilege,  or,  as  it  i^ 
sometimee  called,  '  a  right  to  an  amenity '  in  the  use  of  an  adjoin- 
ing parcel  by  which  his  own  estate  may  be  enhanced  in  value  or 
rendered  more  agreeable  ae  a  place  of  residence. "  * 

An  agreement  under  seal  between  the  owners  of  adjacent  landt:,  that 
one  shall  sink  a  well  in  the  land  of  another,  and  shall  have  uccesa  to 
it  and  the  right  to  take  water  from  it  at  all  times,  creates  an  ease- 
ment appnrtenant  to  his  land.' 

Any  restriction  of  the  use  of  land,  not  against  public  policy,  and 
braieficial  to  the  adjacent  land  of  the  grantor,  whether  in  the  form  of 
a  condition,  covenant  or  agreement,  may  be  enforced  in  equity 
against  the  grantee  or  his  assigns  with  notice/  When  adjoining 
owners  of  land  by  grant  or  mutual  covenants  impose  mutual  and 
corresponding  restrictions  upon  the  lands  of  each,  such  restric- 
tions are  reciprocal  easements,  the  enjoyment  of  which  passes  as 
appurtenant  to  the  land,  and  the  enforcement  of  which  is  within  the 
jurisdiction  of  a  court  of  equity, " 

108.  The  words  "  on  oondltion  "  do  not  neoeBsarily  oreat«  a  con- 
ditional estate,  but  as  applied  to  a  right  of  way  may  be  construed 
as  making  a  reservation  of  a  mere  easement  of  a  way.  Thus 
where  a  deed,  conveying  for  a  pecuniary  consideration  a  right  of 
way  to  a  railway  company,  contains  a  condition  that  the  railway 
company  shall  establish  and  maintain  a  reasonable  passway  and 
wagon-road  across  its  railroad,  but  there  is  nothing  further  in  the 
deed  which  is  indicative  of  an  intention  to  make  the  compliance 

■  Tardy   v.  Creasy,  8i  Va.  S53.  563.  '  Warren  v,  Symc,  7  W.  Va.  475. 

'  Parker  v.  Nightingale,  6  Allen,  341.  -     *  Whitney  v.  Union  R.  Co.,  11  Gray, 

344,  83  Am.  Dec.  632,  per  Bigelow,  C.  359. 

J.     To  like  effect,   Whitney  v.   Union  'Wetmore  v.  Bruce,  118  N.  Y.   319, 

R.  Co.,  11  Gray,  359,  71  Am.  Dec.  715:  322,   23  N.   E.   Rep.   303;   Trustees  v- 

Barrow  v.  Richard,  8  Paige,  351,  35  Lynch.  70  N,  Y,  440,  a6  Am.  Rep.  615. 
Am.  Dec.  713. 
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with  ench  provision  a  coDdition  eubeequcnt  to  the  graot,  Buch  pro- 
risioQ  m&j  be  construed  as  a  part  of  the  consideration  for  the  deed 
and  as  the  reeervation  of  a  mere  easement  right.' 

A  deed  given  upon  condition  that  no  bnildings  Bhall  be  erected 
upon  the  land  conveyed  other  than  dwelling-liouees,  may  be  enforced 
in  eqnitj  ae  a  restriction.  If  the  condition  was  for  tJie  benefit  of 
other  land  of  the  grantor,  the  purchaeera  of  lots  out  of  such  land 
whose  property  will  be  injured  by  a  violation  of  the  condition,  may 
maintain  a  bill  in  equity  witliout  joining  the  grantor  who  imposed 
tlie  condition  to  prevent  a  violation  of  it.  "  The  restrictaon  on  the 
use  of  the  premises  contained  in  the  deed  operated  as  a  qualification 
of  the  fee,  and  was  in  the  nature  of  a  reservation  or  exception  ont 
of  the  estate  granted. '  *  * 

1 10.  A  covenant  by  tbe  owner  of  land  to  use  it  or  re&aln  firotn 
uMngit,  in  BportiaulaTinaiiner  for  the  benefit  of  the  owner,  of  other 
land  is  in  eSect  the  grant  of  an  easement,  and  the  right  to  the  enjoy- 
ment of  it  will  pass  as  appurtenant  to  the  land  for  the  benefit  of 
which  the  covenant  was  made.'  Thus  under  a  covenant  not  to  nse 
certain  laud  for  a  livery  Btable  the  open  and  notorious  use  of  the 
premises  for  such  purpose  under  claim  of  right  for  the  time  suffi- 
cient to  give  title  by  prescription  perfects  the  right  to  nse  the  land  in 
violation  of  the  covenant,* 

An  agreement  by  tlie  grantor  in  a  deed  that  no  building  shall  be 
erected  on  a  lot  belonging  to  him  adjoining  the  laud  conveyed 

■  Stilwell  V.  Si.  Louis  &  H.  Ry.  Co.,  hum  v.  Eau  Claire,  8i  Wis.  301,  51  N. 

3g  Mo.  App.  221,  Z2S.     "  The  purpose  W.  Rep.  5So;  Clark  v.  Martin,  49  Pa. 

of  the  railroad  companj  was  to  secure  St.  aSq. 

the  right  of  way  for  its  road  over  the        *  Parker    v.     Nightinc;ale,   6    Allen, 

grantor's  land;  the  latter  was  willing  341,  83  Am,  Dec.  633,  per  Bigelow. 

to  grant  this  rlgbl,  provided  a  private  J.;   Ayliog  v.   Kramer,  133  Mass. 

road  across  the  right  of  way  was  re-  Fuller  v.  Arms,  45  Vi.  400. 
served,  and  arrangements  made  for  its        'Jones  on   Real    Property,   gg   7 

future  maintenance.     It  is  quite   evi-  743,    and     cases    cited;     Trustees 

dent   that    neither   parly   intended   or  Lynch,  70  N.  Y.  440,  447,  36  Am.  Rep. 

e^ipecled  to  make  the  title  to  the  ease-  615,  per  Allen,  J. ;  Stephens  v.  Hocke- 

ment  granted  depend  upon  the  main-  meyer.  19  N.  Y.  Supp.  666;  Phcenix  In; 

tenance  of  the  private  road.     Such   a  Co.  v.   Continental   Ins.  Co.,  87  N,  1 

contract  would  have  been  against  the  400:  Peck  v.   Conway,   119  Mass.  546; 

en-  Whitney  v.  Union  R.  Co.,  II  Gray,  35g, 

violation,  would  365,  71  Am.  Dec.  715:  Herrick  v. 

by   no    means    have    restored   to   ihe  shall.  66  Me.  435. 
grantor  his  property  in  its  original  con-        *  Stephens  v.  Hockemeyer,  19  N.  Y, 

dition."     Per  Biggs,  J.     See  also  Pink-  S.  666,  46  N.  Y.  St.  329. 
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nearer  to  that  land  than  a  specified  distance,  creates  an  easement  in 
the  grantee  over  each  land  of  the  grantor.  "  If  the  seeming  cove- 
nant, ' '  say,  the  court,  * '  is  for  a  present  enjoyment  of  a  nature  recog- 
nized by  the  law  as  capable  of  being  conveyed  and  made  an  ease- 
ment;—  capable,  tliat  is  to  say,  of  being  treated  as  a_;w*ii7i7'em.,  and 
as  not  merely  the  subject  of  a  personal  undertaking, —  and  if  the  deed 
discloses  that  the  covenant  is  for  the  benefit  of  adjoining  land  con- 
veyed at  the  same  time,  tbe  covenant  must  be  construed  as  a  grant, 
and  in  the  language  of  Plowden,'  '  the  phrase  of  speech  amounts  to 
the  effect  to  vest  a  present  property  in  yon.'  An  easement  will  be 
created  and  attached  to  the  land  conveyed,  and  will  pass  with  it  to 
assigns  whether  mentioned  in  the  grant  or  not.'"  Such  an  ease- 
ment, however,  cannot  be  made  to  attach  to  land  which  the  grantor 
has  already  conveyed,  altliough  he  then  holds  a  mortgage  upon  it  as 
security  for  the  purchase-money.' 

A  grantor  in  conveying  certain  laud  in  fee  granted  a  right  of  way 
in  a  strip  of  land  adjoining,  sixteen  feet  in  width,  "  to  be  used  by 
the  grantee  in  common  with  the  grantor,  said  lane  not  to  be 
encumbered  or  built  upon  by  either  party."  A  subsequent  pur- 
chaser from  the  grantee  erected  a  building  wliieh  occupied  four  feet 
of  the  lane.  In  an  action  by  the  owner  of  the  land  on  the  opposite 
side  of  the  lane  it  was  contended  that  the  easement  was  not  intended 
to  bind  other  than  tlie  immediate  parties  to  the  instrument,  because 
the  words,  "  either  party,"  used  with  reference  to  encumbering  or 
building  upon  the  lane,  referred  only  to  the  parties  to  the  deed.  It 
w.is  held,  however,  tliat  the  provision  in  regard  to  encumbering  the 
lane,  was  one  running  with  the  land;  and  that  the  words  "  either 
party ' '  were  not  used  iu  a  restrictive  sense,  but  as  including  ail 
persons  whom  the  party  undertook  to  represent  and  bind  with  him- 
self, that  is  "  his  heirs,  executors,  administrators  and  assigns." ' 

111.  Some  easements  of  this  class,  which  arise  ftom  re- 
striotituiB  as  to  the  use  of  land  are  termed  equitable  ease- 
ments, inasmuch  as  courts  of  equity  recognize  and  enforce  them. 
But  tliere  are  many  easements  of  this  class,  some  of  which  are  herein 
mentioned,  of  the  enforcement  of  which,  as  of  easements  in  general, 
courts   of   law    have   jurisdiction.       All    the   easements    here   re- 

'  Plowd.  308.  'Tibbetcs  v.  Tibbetts,  60  N.  H.  360, 

*  Hogan   V.  Barry.  143  Mass.  53S,  10    30  All.  Rep.  g7g, 
N.  E,  Rep.  253,  pef  Holmea,  J.  *  Dexter  v.  Beard,   130  N.  Y.  H9.  09 

N.  E.  Rep.  983. 
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ferred  to  arise  out  of  coTenimtB  and  conditions  restrictive  of 
the  ordinarj  rights  of  ownersliip,  and  snch  covenants  are  termed 
negative  covenants^  and  the  easemente  created  are  termed  nega- 
tive easements.  They  liave  heen  discnssed  at  length  by  the  autlior 
in  the  chapter  of  his  work  on  Ileal  Property  relating  to  Eestric- 
tions  as  to  the  Uee  of  Land,  and  therefore  he  does  not  take  them 
up  for  farther  consideration  here,  Sneh  restrictions  generally 
create  easements  in  favor  of  the  estates  for  the  benefit  of  which  they 
are  made.  They  run  with  tiie  land  in  equity  if  they  are  for  the 
permanent  benefit  of  the  land,  aiid  they  are  binding  upon  all  who 
take  the  servient  estate  with  notice  of  the  restrictions. ' 

A  limitation  in  a  deed  as  to  tlie  character  of  the  building  that  may 
be  erected  thereon,  when  made  for  the  benefit  of  the  grantor's 
adjoining  land,  creates  an  easement  which  will  pass  as  an  appurte- 
nance in  a  deed  of  such  adjoining  land,  tlioogh  not  expressly 
mentioned  in  the  deed.  The  limitation  is  in  the  nature  of  an 
exception  or  reservation  to  the  grantor  of  an  incorporeal  right  in  the 
land  granted,  and,  the  reservation  being  made  for  the  benefit  of  the 
adjoining  half  lot,  such  right  is  in  the  nature  of  an  eqnitable  ease- 
ment appurtenant  to  that  lot.' 

1 12.  An  eaBsment  Is  oalled  negatiTe  when  the  owner  of  the  ser- 
vient tenement  is  restrioted  in  the  exeroiBe  of  his  natural  rights  of 
property  for  tiie  use  and  benefit  of  the  owner  of  adjacent  land,  as 
the  dominant  tenement.  Such  an  easement  is  binding  npon  the 
servient  tenement  for  the  benefit  of  the  dominant  tenement,  and 
passes  with  it,*  It  is  an  incorporeal  hereditament,  wliieh  like  any 
other  easement  can  be  created  only  by  grant  or  prescription,  and  not 
by  parol.  Thns  in  a  conveyance  of  land  a  limitation  as  to  the  char- 
acter of  the  buildings  that  may  he  erected  thereon,  made  for  the 
benefit  of  the  grantor's  adjoining  land,  creates  an  easement  which 
will  pass  as  appurtenant  to  such  adjoining  land.* 

The  owner  of  land  adjoining  a  railroad  conveyed  a  strip  to  the 
company  uid  i^;reed  to  erect  and  did  erect  on  his  own  lands  cattle 
ysr^  for  shipping  cattie  and  he  clfumed  that  tiie  company  agreed 
to  construct  a  railroad  tract  along  his  land  and  to  run  cars  over  it 

'Jones  oo  Real    Property,  §§  784-  '  Herrick  v.   Marshall.   66   Me.  435: 

801,  Pitkin  V,  Long  Island  R.  Co.,  2  Barb. 

'  Tinker  v.  Forbes,  136  111.  aai.  a6  N.  Ch.  aai,  331,  47  Am.  Dec.  320. 

E.   Rep.   503;   Fuller  v.  Arms.  4s  Vt.  'Tinker  v.   Forbes,   136    111.  mi,  26 

400;  Ayllng  V.  Kramer,  133  Mass.  12.  N.  E.  Rep.  503. 
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(aid  to  deliver  and  load  cars  from  hie  cattle  jardB,  to  the  end  that 
he  might  enjoy  the  profits  arising  from  keeping  and  feeding  the 
stock.  The  railroad  company  laid  down  tracks  on  the  land  80  con- 
veyed, and  performed  the  agreement  for  a  time,  but  afterwards 
refusing  to  do  so,  the  land  owner  brought  suit.  It  was  held  that 
the  contract,  if  valid,  in  efiect  created  an  easement  or  eervitude, 
which  was  to  be  binding  upon  the  real  property  of  the  rtulroad  com- 
pany, as  the  servient  tenement,  for  the  benefit  of  the  plaiutifE  and 
hie  land,  aud  those  who  ehonld  sncceed  the  plaintiff  in  his  real  estate ; 
but  that  the  negative  easement  acquired  by  the  plaintifi  in  the  lands 
of  the  railroad  company  by  virtue  of  the  agreement,  was  an  incorpo- 
real hereditament,  the  right  or  title  to  which  could  only  pass  by 
grant,  or  deed  under  seal,  or  be  acquired  by  prescription ;  and  that 
the  contract  on  the  part  of  the  railroad  company  being  by  parol  only, 
was  void.' 

An  agreement  made  by  a  railroad  company,  with  a  person  own- 
ing lands  adjacent  to  the  railroad,  to  establish  and  maintain  a  per- 
manent turnout  track,  and  stopping  place,  at  a  particular  point  in 
the  neighborhood  of  his  property,  and  to  stop  there  with  the  freight 
trains  and  passenger  cars  of  the  company,  is,  in  substance,  the  grant 
of  an  easement  which  is  binding  upon  the  property  of  the  railroad 
company,  as  the  servient  tenement,  for  the  benefit  of  the  owner  of 
such  adjacent  property,  and  of  all  those  who  shall  succeed  him,  in 
his  estate,  as  owners  thereof.  And  such  an  agreement,  to  be  valid, 
must  be  in  writing.' 

113.  Owners  of  adjoining  lota  of  lan<i  may  impose  mutual  refltrio- 
tdons  upon  the  land  of  eaoh,  and  the  mutuality  of  their  covenants  is 
a  snificient  consideration  for  their  respective  grants.  Their  cove- 
nants in  such  a  case  are  construed  as  grants  of  reciprocal  easements 
which  may  be  enforced  in  equity  when  the  remedy  at  law  is  insuffi- 
cient. Thus,  where  owners  in  severalty  in  adjoining  lots,  pursuant  to 
an  agreement  between  them,  erected  thereon  buildings,  correspond- 
ing in  size,  having  the  stairs,  hallways,  skylight  and  heating  appa- 
ratus in  common,  it  was  held  tliat  the  agreement  was  in  effect  a 
grant  to  each  of  an  easement  in  so  ranch  of  the  stairs,  halls  and  sky- 
liglit  as  was  situated  upon  the  lot  of  the  other.  Tlie  easement  of 
each  in  the  property  of  the  other  is  owned  in  severalty,  and  the 

'  Day  V.  New  York  Cent.  R.  Co.,  31  •  Pitkin  v.  Long  Island  R.  Co.,  a 
Barb,  54S.  Barb,  Ch.  zii,  47  Am.  Dec.  320. 
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mere  existence  of  sacli  cross  easements  does  not  antborize  the  par- 
titioa  of  ench  iota  at  the  snit  of  either  party.' 

The  owners  of  lots  boimding  on  Pemberton  Sqnare  in  Boston 
nratnally  covenanted  that  portions  of  some  of  the  lots  should  not  be 
boilt  apon,  or  should  not  be  boilt  upon  above  a  certain  height. 
Afterwards  the  city  took  such  lots  for  a  site  for  the  new  court 
house.  It  was  held  that  easements  of  light,  air  and  prospect  were 
created  by  the  covenant,  and  that  the  city  was  liable  in  damages  to 
the  owner  of  another  lot  entitled  to  the  benefit  of  sach  easements 
for  their  extinguishment.'  Mr.  Justice  Holmes,  delivering  the 
opinion,  said:  "The  right  to  have  land  not  built  upon,  for  the 
benefit  of  tlie  light,  air,  etc.,  of  neighboring  land,  may  be  made  an 
easement,  within  reasonable  limits,  by  deed.*  And  such  an  ease- 
ment may  I)e  created  by  words  of  covenant,  as  well  as  by  words  of 
grant.'  In  order  to  attach  the  easement  to  the  dominant  estate,  it 
is  not  necessary  that  it  should  be  created  at  the  moment  when 
either  the  domin^it  or  the  servient  estate  is  conveyed,  if  the  pur- 
port of  the  deed  is  to  create  an  easement  for  the  benefit  of  the  domi- 
nant estate.'  Of  course  it  does  not  matter  that  by  the  same  deed 
numerous  parties  grant  similar  or  reciprocal  easements  over,  or  in 
favor  of,  many  parcels  of  land.'  Neither  is  it  material  that  the 
indenture  provides  that  a  majority  of  three-fourths  of  the  owners 
of  the  lots  concerned  may  terminate  the  rights  which  it  creates." 

Where  tenants  in  common  of  a  parcel  of  land,  laid  out  in  build- 
ing lots,  convepng  to  a  city  a  strip  of  land  running  through  it  for  a 
highway,  covenanted  for  themselves,  their  heirs  and  assigns,  that  no 
building  should  be  erected  witljin  eight  feet  of  said  street,  it  was 
held,  that  the  clause  was  a  mutual  covenant  between  the  tenants  in 
conimon,  and  should  be  construed  as  a  grant  in  fee  to  each  of  a 
negative  easement  in  the  lands  of  all,  restricting  the  right  to  build 
within  the  specified  limits,  which  could  be  enforced  between  the 
tenants  in  common,  tlieir  heirs  and  assigns,  at  law  and  in  equity.' 

114.  A  condition  that  no  building  shall  ever  be  erected  on  the 
granted  land  does  not  create  a  servitude  upon  it  or  easement  for  the 

'Barr  v.  Lamaster.  48  Neb.  114.66  'Louisville  &  Nashville  R.  Co.  v. 
N.  W.  Rep.  mo.  Koelle,    104     III.    455;     Wetherell    v. 

*  Ladd  V.  Boston,  151   Mass.  jSs,  24     Brobsi,  23  lotra,  586,  sgi. 

N.  E.  Rep.  858.  'Tobey   v.  Moore,  (30   Mass.    448; 

>  Brooks  V.  Reynolds,  106  Mass.  31,  Beals  v.  Case,  138  Mass.  138,  140. 

*  Hogan  V.  Barry,  143   Mass.  538,  10  '  Greene  v.  Creighton,  7  B.  I.  i. 
N.  E.  Rep.  1S3- 
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beii«fit  of  adjoining  land,  unless  bo  intended,  and  the  burden 
is  upon  the  party  claiming  that  the  right  is  annexed  as  an 
appurtenance  to  his  land,  to  show  it.  "  An  easement  or  eeni- 
tude  of  this  description  otight  not  to  be  lield  to  be  imposed 
for  the  benefit  of  an  adjacent  lot  of  land,  in  the  absence  of  any 
words  in  the  grant  itself  implying  it,  nnless  the  circnmstances 
and  aitnation  at  the  time  of  the  grant  were  such  as  to  make  it  mani- 
fest that  the  condition  or  restriction  or  reservation  was  intended  to 
be  for  the  benetit  of  such  adjacent  lot,  and  to  be  annexed  to  it  as  an 
appurtenance."  ' 

In  a  deed  by  one  having  other  land  and  a  resideuee  on  the  eame 
street,  a  provision  tliat  only  buildings  of  a  certain  class  should  be 
built  on  the  granted  land,  and  that  tliey  should  be  set  back  a  certain 
distance  from  the  street,  "  with  reversion  to  the  grantor,  his  heirs  and 
assigns,  in  case  of  any  breach  of  such  condition,"  is  to  be  regarded 
as  a  condition  or  restriction,  which  creates  an  incumbrance  on  tlie 
grantee's  land  for  which  he  would  he  liable  upon  a  subse(]uent 
conveyance  with  covenants  of  warranty  and  against  incumbrances 
in  an  action  for  a  breach  of  the  latter  covenant.  Tlie  incumbrance 
is  not  in  the  nation  of  an  easement  or  servitude  in  favor  of  the 
premises  owned  and  occupied  by  the  original  grantor  on  the  same 
street.  The  restrictions  or  conditions  inserted  in  his  deed  were 
undoubtedly  an  advantage  to  his  other  land ;  but  for  that  reason 
alone  these  provisions  cannot  he  construed  a^  subjecting  the  land 
conveyed  to  an  easement  or  servitude  in  favor  of  such  other  land. 
Whether  a  condition  or  arestriction,  it  constitutes  an  incumbrance.' 

1 1 5.  A  purchaser  may  aoquire  an  easement  by  an  implied  cove- 
nant, as  where  a  plan  by  which  the  land  was  sold-  designates  the 
adjoLuing  land  of  the  grantor  for  certain  uses  which  are  an  advan- 
tage to  the  land  sold.  An  association  owning  a  larp^  trat-t  of  land 
caused  the  greater  part  of  it  to  be  laid  out  and  map])etl  in  accord- 
ance with  a  plan  of  improvement,  into  lots,  streets,  avenues  and 
parks.  At  a  sale  of  lots  a  lithographic  copy  of  the  map  was  dis- 
tributed, upon  which  a  portion  of  the  land  was  marked  as  "  The 
Ramble,"  and  in  this  jwrtion  ground  was  marked  as  a  site  for  a 
chapel.  Purchasers  of  lots  laid  out  on  Hie  map,  which  was  also 
referred  to  in  the  deeds,  souglit  to  restrain  the  association  from  erect- 

'  Lowell  InM.  [or  Savings  v.  Lowell,  *  Locke  v.  Hale.  165  Mass.  20.  42  N. 
153  Mass.  Sjo.  533.  *7  N.  E.  Rep.  5181  E.  Rep.  331,  distinguished  from  Mem. 
per  Allen,  J.  field  v.  Cobleigh,  4  Cush.   178. 
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ing  a  hotel  on  the  lot  marked  as  a  site  for  a  chapel.  It  was  held 
that  as  to  so  mudi  of  the  land  deeiguated  on  the  map  as  public 
groands,  or  "  The  ^Ramble,"  each  pnrohaeer  acqiured  an  easement, 
b;  implied  covenant,  as  appnrt«nant  to  the  land  purchased,  tlie 
enjoyment  of  which  the  association  coold  not  thereafter  abridge, 
and  conld  use  for  otlier  purposes  tlian  a  ramble  or  park.  But  as  to 
the  ground  marked  on  the  plan  ae  a  site  for  a  chapel,  it  was  held 
tliat  the  mere  fact  that  tlie  proposed  building  site  was  designated  on 
the  map  as  a  chapel  did  not  of  itself  constitute  an  implied  covenant 
that  one  should  be  erected,  or,  if  erected,  tliatno  other  than  religions 
use  should  be  made  of  it;  tliat  without  such  covenant,  either  express 
or  implied,  the  association  Iiad  the  right  to  devote  the  structure  on 
that  site  to  some  other  purpose;  and,  therefore,  in  the  absence  of 
evidence  tliat  the  change  of  use  would  abridge  the  enjoyment  of  the 
easement  acquired  by  the  purchasers,  they  could  not  restrain  the 
association  from  erecting  a  hotel  on  the  site  marked  for  a  chapel. 
"  It  is  the  policy  of  the  law  to  encourage  the  most  advantageous 
use  of  land ;  and  the  courts  will  not  be  diligent  in  searching  for 
pretexts  vnth  which  to  check  the  enterprise  of  an  owner  of  the  fee 
at  the  behest  of  one  who  la  not  actually  interfered  with  in  the 
proper  enjoyment  of  his  easement. "  ' 

1 16.  A  r^trlotion  imposed  upon,  the  use  of  the  lot  of  land,  oon- 
Teyed  with  a  oorenant  that  the  grantor  will  impose  a  reatrlotion 
upon  his  remaining  lots,  inures  to  the  benefit  of  all  the  subsequent 
purchasers  of  the  remaining  lots.  The  covenant  is  an  easement  for 
the  benefit  of  the  remaining  lots,  which  a  court  of  equity  will 
enforce.' 

All  restrictive  covenants  in  equity,  are,  in  effect,  very  similar  to 
easements,  though  they  are  binding  upon  the  owner  of  the  servient 
estate  only  in  case  the  latter  holds  his  title  hi  privity  with  the  cove- 
nantor or  has  taken  liia  title  with  notice  of  the  restrictive  covenants.* 

1 1 7-  A  covenant  by  the  owner  of  land  with  one  to  whom  he] 
transfers  no  title,  tiiat  he  will  not  pennit  a  grist  mill  to  he  erected) 
thereon,  is  not  a  covenant  nmning  with  the  land,  binding  upon  a 
purchaser  from  sncli  owner.  It  is  a  purely  personal  contract  which 
in  no  way  burdens  the  estate  of  the  subsequent  grantee.* 

'  Johnson  v.  Shelter  Island  G.  &  C.  •  Hmchinson  v.   Ulrich,  14s  111.  336, 

M.  As»o.,  IM  N.  Y.  330,  336,  25  N.  E.  34  N.  E.  Rep.  556. 

Rep.   484,    affi'g    47    Hun,    374-     See  *  i  Jones  on  R«al   Property,  §  78Q. 

Jones  on  Real  Property,  §§  747-749-  *  Harsha  v.  Reid,  45  N.  Y.  415. 
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And  80  where  the  owner  of  two  adjoining  lots  of  land,  in  convey- 
ing one  of  them,  covenants  for  himself,  his  heirs,  execators,  admin- 
istrators and  assigns,  that  he  will  not  erect  on  the  lot  remaining 
unsold  any  building  which  should  be  regarded  as  a  nuisance,  his 
covenant  will  be  held  to  be  personal  and  solely  against  his  own  acts. 
He  does  not  agree  that  his  executors,  or  his  administratorB,  or  his 
assigns  shall  uot  build,  but  only  that  he  would  not  bnild.' 

Where  land  through  which  an  aqneduct  pipe  had  been  laid  to 
another  lot  was  conveyed  with  a  covenant  against  incumbrances, 
but  with  a  reservation  of  the  privilege  of  conveying  water  across  the 
lot,  the  right  to  maintain  the  pipe  in  the  purchaser's  land  was 
implied,  and  was  therefore  not  an  incumbrance  within  the  covenant. 


IV.     NoUce  to  Purchaser. 

118.  Tbe  reoording  acts  appl7  to  easemente-  A  purchaser  of 
land  subject  to  a  restriction  or  servitude  wliicJi  appears  of  record  in 
the  line  of  the  title  takes  subject  to  it,  though  he  has  no  actual 
knowledge  of  its  existence'  and  tlie  deed  to  liira  contains  no  refer- 
ence to  the  servitude.*  A  release  of  an  easement  by  parol  agree- 
ment is  void  as  to  a  subsequent  purchaser  whose  deed  expressly  con- 
veys tlie  easement,  unless  the  purchaser  has  such  notice  of  the  release 
as  prevents  his  being  a  purchaser  in  good  faith.* 

The  recording  acts  apply  to  easements  in  gross,  for  such  ease- 
ments impose  a  servitude  upon  tlie  land  to  which  they  attach. 
A  subsequent  purchaser  of  such  land  is  not  charged  therewith  unless 
the  instrument  creating  the  easement  is  recorded  or  he  has  notice  of 
it.  The  record  of  such  instroment  operates  as  constructive  notice, 
because  it  is  an  instrument  relating  to  real  estate,  and  this  term 
includes  chattels  real.* 

1 18.  A  porohaaer  of  land  Bul^jeot  to  an  easement  expreaslr  cre- 
ated by  grant  or  reservation  in  an  unreoorded  deed  is  not  aSboted 

'Clark  V.  Devoe,   IJ4  N,  Y.  lao,  a6  Colo.  167,  43  Pac.  Rep.   loii;  Brewer 

N.  E.  Rep.  375.  V-  MarshaJl,  19  N.  J.   Eq.  S37,  97  Am. 

*  Joy  V.  Si.  Louis,  138  U.  S,  i,  11  S,  Dec.  679.  '8  N.  J.  Eq.  337;  Kirkpalticit 

Ct.  243;  Coles  V.  Sim«,  5  De  G.  M.  &  v.  Peshine,  24  N.  J.  Eq.  a*. 

G.   1;    Whitney  v.   Union   R.  Co.,    11  'Gibson   v.   Porter  (Ky.)  ij   Ky,   L. 

Gray,  359,  71   Am.   Dec.  71S;  Peck   v.  Rep.  917,  15  S,  W.  Rep.  871. 

Conway,  119 Mass.  546;  Gibert  v.  Pete-  'Snell  v.  Levitt,  39  Hun,  337. 

ler,  38  Barb,  488:  Herricfc  v.  Marshall,  •Willoughby    v.   Lawrence.   116   111. 

66    Me.  435;    Shannon    v.  Timm,  33  11,  4  N.  E.  Rep.  356. 
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by  it  if  he  had  no  notice  of  the  servitude.^  Notice  of  its  existence 
at  the  time  of  the  purchase,  whether  actual,  conetrnctive  or  implied, 
binds  the  purchaser.' 

The  easement  of  an  abutting  owner  in  a  sti'eet  will  not  be  affected 
by  an  unrecorded  deed  by  his  grantor  giving  a  rulroad  company 
pennission  to  lay  tracks,  if  he  liad  no  knowledge  of  such  deed  at  the 
time  of  his  purchase,  and  asked  in  good  faith.' 

Where  one  claiming  by  prescription  the  right  to  the  use  of  a  well 
npon  land  about  to  he  conveyed  by  deed  was  present  at  the  execntion 
of  the  deed,  and,  knowing  its  contents,  signed  tlie  same  as  a  witness 
without  disclosing  to  the  purchaser  his  claim  to  the  use  of  the  well, 
he  will  not  be  permitted,  as  against  such  purchaser,  to  set  np  his  claim 
to  the  use  of  the  weU,  if  the  purchaser,  being  ignorant  of  the  clahn, 
would  not  have  purchased  if  he  had  known  of  it;  and  it  is  imma- 
terial that  the  omission  of  the  person  having  such  claim  to  disclose 
it,  was  only  an  act  of  gross  n^ligence  and  not  of  bad  faith.* 

120.  Of  oouTBs  a  pnrtdiaser  with  aotusl  notioe  of  an  easement 
upon  the  granted  land  takes  the  land  subject  to  such  easement, 
thongh  such  right  does  not  appear  of  record  as  liaving  l)een  created 
by  grant.  "  If  the  owner  of  land  enters  into  a  covenant '  concern- 
ing the  land,  concerning  its  use,  subjecting  it  to  easements  or  per- 
sonal servitudes  and  the  like,  and  the  land  is  afterwards  conveyed 
or  sold  to  one  who  has  actual  or  constructive  notice  of  tlie  covenant, 
the  grantee  or  purchaser  will  take  the  premises  bound  by  the  cove- 
nant, and  will  be  compelled,  in  equity,  either  to  specifically  execute 
it,  or  will  be  restrained  from  violating  it ;  and  it  makes  no  differ- 
ence whatever,  with  respect  to  this  liability  in  equity,  whether  the 
covenant  is  or  is  not  one  which,  in  law,  '  runs  with  the  land.'  " ' 

When  the  conveyance  of  an  easement  is  invalid  because  not  made 
by  a  deed  acknowledged  and  recorded,  the  fact  that  a  subsequent 
purchaser  had  notice  at  the  time  of  his  purchase  of  the  conveyance 

■Foote  V.  Manhatcan  Ry.  Co.,    58       *  Stevens  v.  Denneii,  jr  N.  H.  324. 
Hun,  478,   la  K.   Y.  Sopp.  516;  Pent-        'Shannon  v.  Timm,  33  Colo.  167,  43 

Und  V.  Keep,  41  Wis.  4go.  Pac.  Rep.  tost;  Fankboner  v,  Corder, 

'Christian  Moerlein  Brewing  Co.  v.  137  Ind.  164,  36  N.  E.  Rep.  766;  Robin- 

FasM  (Ohio)  34  W.  L.  Bui.  133;  Robin-  son  v.  ThrallkiH,  no  Ind.  117,  10  N.  E, 

son  V.  Thrailkill,  no  Ind.  117,  10  N.  E,  Rep. 647;  Hannefin  v.  Blake.  101  Mass. 

Rep.  647.  397. 

'Varirig  V.Cleveland,  C.  C.  &  St.  L.        *Willoughby   v.    Lawrence,   it6  111. 

R.  Co.,  S4  Ohio  St.  455>  44  N.  E.  Rep.  11,  33,  4  N.  E.  Rep.  356,  per  Magru- 

99.  der,  J. 
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of  the  eaeement  doefl  not  affect  his  right  to  treat  the  conveyance  as 
inoperative.' 

1 2  i .  The  servitude  must  be  open  and  vlsilole  to  raise  a  preBomp- 
tion  tliat  purotaaser  of  the  servient  estate  bought  -with  actual  notioe 
of  it.*  Thus,  if  tlie  wall  of  a  house  projects  fourteen  inches  upon 
an  adjoining  lot,  the  wall  above  the  ground  projecting  only  seven 
inches,  a  purchaser  of  tliis  lot  would  not  have  notice  of  this  pro- 
jection from  a  mere  inspection  of  the  premises.  It  would  require  a 
survey  to  determine  this  fact ;  and  therefore  he  would  not  be  charged 
with  notice  of  it  as  an  open  and  visible  servitude.' 

Where  the  owners  of  adjoining  lots  built  a  single  bnilding  over 
both  lots,  and  the  only  access  to  the  upper  stories  was  by  stairs 
which  were  wholly  upon  the  land  of  one  of  the  owners,  a  purchaser 
of  the  lot  upon  which  the  stairs  were,  was  held  to  be  affected  with 
notice  of  the  license  by  tlie  mere  existence  of  the  building  and  could 
not  prevent  the  owner  of  the  other  lot  from  using  such  stairs.* 

A  purchaser  of  land  through  which  a  railroad  company  is  digging 
a  channel  at  tlie  time  of  the  conveyance  is  put  upon  inquiry  as  to 
the  authority  under  which  tlie  work  is  prosecuted.  He  is  affected 
with  a  knowledge  of  all  tlie  facts  which  a  prudent  inquiry  would 
elicit  and  miast  be  presumed  to  have  had  full  knowledge  of  a  con- 
tract between  his  grantor  and  the  railroad  company  providing  for 
Uie  dicing  of  the  channel.* 

122.  The  open  use  and  possession  of  a  right  of  way  is  sufficient 
to  put  a  purchaser  of  the  estate  over  which  the  way  exists  upon 
inquiry.  Means  of  knowledge  is  equivalent  to  knowledge.'  If  a 
road  in  which  an  easement  of  way  is  created  by  deed  is  visible  and 
open,  the  easement  is  binding  upon  a  subsequent  purchaser  of  the 
servient  estate  although  the  deed  creating  the  easement  was  never 
recorded.'' 

'  Nellis  V.   Munson.   io8  N.  Y.  453,  •  Kripp   v.  Curtis,  71  Cal.  6*.  11  Pac. 

IS  a.  E.  Rep.  739,  reversing  34  Hun,  Rep.  S79:  Ague  v.  Seitsinger,  85  lona, 

575.  JOS,  52   N.  W.   Rep.  216;  Simmons  v. 

'  DeLuie  v.   Bradbury,  25   N.  J.  Eq.  Church,  31  Iowa,  284,  287:  McCann  v. 

70;  Bulterworth  v.  Crawford,  46  N.  Y.  Day,  57  111.   loi;  Willooghby  v.  Law- 

349;  Scott  V.  Beuiel,  23  Gratt.  i.  rence,  116  111.  11.  at,  4  N.  E.  Rep.  356; 

■  Sloat  V.    McDougal,  9  N.  Y.  Supp.  Robinson  v.  Thrailkill.  no  Ind.  117,  10 

631.  N.  E.  Rep.  647:  Randall  v.  Silverthorn, 

*Clelland's    App.  (Pa.   St.)  19    Atl.  4  Pa.  St.  173;  Preble  v.  Reed,  17  Me. 

Rep.  35a.  169. 

*Coofc  T.  Chicago,  B.  &  Q.  R.  Co.,  '  Macdonald     v.    Ferdais,    23    Can. 

40  Iowa,  451.  Sup,  Ct.  960. 
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Where  the  facts  show  that  tlie  waj  was  a  way  of  neceBsity,  that  it 
was  open  and  visible,  and  had  been  need  continuouBly  for  many 
years,  this  eonstitntea  sufficient  notice  to  a  purchaser  of  the  existence 
of  the  easement. ' 

Where,  prior  to  tiie  purchase  of  land  abutting  upon  a  village 
street,  a  railway  company  has,  with  the  consent  of  the  owner  of  such 
land,  laid  in  tlie  street  in  front  of  tlie  premiaee  purchased  a  single 
track  of  its  road,  and  is  operating  cars  thereon,  such  condition  is 
notice  to  tlie  purchaser  of  a  right  to  maintain  such  track;  and  his 
easement  in  the  street,  as  owner  of  abutting  land,  is,  to  tlie  extent 
of  such  posaeasion  and  user,  affected  thereby.^ 

The  lessee  of  a  first  floor  of  an  unfinished  five-story  building 
knew  when  he  took  his  lease  that  the  upper  stories  were  intended  to 
be  used  for  mercantile  purposes,  and  that  the  only  access  to  them 
was  by  a  sturwayand  elevators  in  the  liall  of  the  first  story.  It  was 
held  that  he  took  the  lease  subject  to  the  right  of  his  lessor,  his 
workman  and  customers  to  use  the  hall,  stairway  and  elevators  as 
ways  of  necessity  to  such  upper  stories  without  any  express  reserva- 
tion in  the  lease-' 

123.  A  pnrohaser  ia  not  bound  by  non-apparent  eaaementa  of 
which  he  has  no  notioe,  actual  or  oonatruotiTe.  A  purchaser  of 
land  over  which  another  claims  a  right  of  way  by  agreement  with 
ttie  owner,  of  which  agreement  the  purchaser  lias  no  notice,  is  not 
bound  by  it.  One  claiming  a  right  of  way  under  a  parol  license  as 
against  a  purchaser  from  the  licensor  must  show  a  right  based  on 
prescription.*  The  mere  existence  of  a  wagon  track  across  tlie  land 
from  another  parcel  of  land  to  the  highway  is  not  notice  to  the  pur- 
cliaser  that  the  owner  of  that  parcel  has  a  right  of  way  to  the  high- 
way." 

A  conveyance  by  a  railroad  company  of  a  lot  subject  to  overfiow 
caused  by  an  embankment  of  the  railroad  existing  at  the  time  of  the 
sale,  does  not  imply  a  reservation  of  the  right  to  fiood  the  lot,  in 
case  of  freshets,  by  retaining  the  embankment  as  it  then  existed. 
Tliere  is  no  apparent  easement  in  such  a  conrse.     The  purchaser 

'  Ellis  V.  Bassett,  ii8   Ind.  118.37  N.  'Barbour    v.    Pierce,   42    Cal.   657; 

E.  Rep.  344.  Taggart  v.  Warner,  83  Wis.   1,  53  N. 

'  Varwig  V.   Cleveland.  C,  C.  &.  St.  W,  Rep.  33;  Cox  v.  Leviston,  63  N.  H. 

L.  R.  Co.,  54  Ohio  St.  455,  44   N.   E.  283. 

Rep.  93.  *  TagB»rt  v.  Warner,  83  Wis.  r,  53 

'Benedict  v.   Barling,   79  Wis.  551.  N.  W.  Rep.  33. 
48  N.  W.  Rep.  670. 
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inight  reasonably  suppose  that  ihe  rood  had  been  eo  conBtnicted  aB 
not  to  impede  the  flow  of  water,' 

124.  One  who  purobasos  land,  the  title  to  which  appears  to  be 
olear,  takes  It  &ee  team,  the  inoumbranoe  of  a  risht  to  mm.iw,t;»tn 
aqueduot  pipes  under  ground.  Thus,  where  the  owner  of  two  tots 
of  land,  one  of  which  was  supplied  with  water  hy  a  pipe  laid  under- 
ground acroee  the  other  from  a  spring  in  land  of  a  third  person, 
under  a  revocable  liceme  from  him,  conveyed  the  former  lot  to  one 
pereou  with  no  mention  of  water  or  pipe,  and  afterwards  conveyed 
the  latter  lot,  covenanting  against  incumbrances  to  another,  who  had 
no  knowledge  of  the  existence  of  the  pipe.  Subsequently,  the 
license  was  revoked,  and  the  lot  supplied  with  water  from  another 
source.  It  was  held  tliat  tliere  was  no  implied  grant  in  favor  of 
the  former  lot  to  maintain  the  pipe  in  the  latter  lot,  and  that  the 
grantee  of  the  latter  lot  took  it  free  from  tlie  incumbrance.* 

The  porchaeer  of  a  lot  through  which  there  is  an  underground 
drain  from  another  lot  belonging  to  tlie  grantor  takes  it  free  from 
this  servitude;  if  he  had  no  knowledge  of  its  existence.  The  servi- 
tude not  being  a  visible  one,  the  purchaser  takes  the  land  according 
to  the  terms  of  the  deed.  He  has  tlie  right  to  suppose  that  the 
apparent  condition  is  the  real  condition.  A  clause  in  the  deed  tltat 
the  purchaser  is  to  have  the  use  of  a  drain  in  the  rear  of  the  lot  lead- 
ing through  other  land  of  the  grantor  to  a  street,  he  contributing 
proportionately  to  the  expense  of  keeping  the  drain  in  repair,  affords 
no  notice  that  the  purchaser's  lot  is  burdened  by  the  servitude  of  a 
drain  in  favor  of  the  grantor's  lots  farther  back  from  the  street 
named,* 

1S6.  The  &ot,  however,  that  a  drain  or  aqueduot  is  oonoealod 
ttom  sight,  does  not  neoeBsarily  prevent  its  being  an  "  apparent " 
s&sement  in  the  sense  in   which  that   word   is  used  by  jurists.* 

'  Sellers  v.  Texas  Cent.  Ry.  Co.,  8i  Chamberlain.  Cro.  Jac.  til;  the  drain 

Tex.  458,  17  S.  W.  Rep.  33.  in  Pyer  v.  Carter.  1  Hurl.  &  N.  gi6;  the 

'  Johnson  v.   fCnapp,  150  Mass.  »67,  aqueduci  in  Watts  v.   Kelson,  L.  R.  6 

13  N.  E.  Rep.  40,  146  Mass.  70.  Ch.   166:  in  Brakely  v.  Sharp,  g  N.  J. 

*  Mansion  V.  Reid,  46  Hun.  399,  ftffi'd  Eq.g.and  10  N.J,  Eq.  207;  in  Seymour 
in  Treadwell  v.  Inslee,  120  N.  Y.  458,  v.   Lewis,    13   N.  J.   Eq.   439;   and   in 
34  N.  E.  Rep.  651.  being  the  same  case  Toolhe  v.  Brjfce,  50  N.  J.  Eq.   589.  35  . 
under  another  name.     See  also  Butter-  All.   Rep.    182, —  were  all   buried   be- 
worth  V.  Crawford,  46  N.  Y.  349.  neath  the  surface  and  not  visible  to  the 

*  Larsen  v.  Peterson,  53  N.  J.  Eq.  88,  casual  observer;  and  yet  the  easement 
9J,  JO  All.  Rep.  1094;  Pitney,  V.  C,  in  each  case  was  upheld.  The  point  of 
said:   "  The  aqueduct  in   Nicholas  v.  actual  appearance  to  the  eye  was  dis- 
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A  water-pipe  leading  from  a  driveD  well  in  a  yard  to  a  sink  in  the 
kitchen  of  a  dwelling,  there  ending  in  a  pmnp,  by  which  water  can 
be  and  is  habitaallj  drawn  from  the  well  to  the  kitchen  for  domestic 
parpoees,  the  well  and  the  water-pipe  lieing  completely  hidden 
from  view,  form  an  apparent  and  continuoiie  easement,  which  will 
pass  with  a  conveyance  of  the  dwelling  alone  by  the  owner  of  both 
yard  and  house,  the  owner  retainigg  the  yard.' 

Whether  a  purchaser  of  land  through  which  a  gas  company  had 
run  itfl  pipes,  by  consent  of  a  former  owner,  is  sabject  to  the  ease- 
ment or  not,  depends  upon  whether  he  had  notice  of  it  at  the  time 
of  purchase,  or  had  notice  of  facts  sufficient  to  put  a  reasonable  man 
on  inquiry.* 

tincUy  raised  in  Pytt  v.  Caner,  and  quoted  bas  not  been  questioned,  aad 

overruled.     There,   as   here,    the   two  the   general   result   was    undoubtedly 

dwellings  were  under  one  roof,  and  right.     See  Toothe  v.   Bryce,   50  N. 

once  had  a  common  owner,  and  had  a  J.  Eq.  589,  599,  as  All.  Rep.  182." 

drain  in  common  for  the  use  of  both.  '  Larsen  v.  Peterson,  53  N.  J.  Eq.  SB, 

which  was  not  visible.     Baron  Watson,  93,  30  Atl.  Rep.  1094.     "  In  the  case  in 

in  his  considered  judgment,  used  this  hand   the  controlling  fact  is  (hat  the 

language:     '  We  thinic  it  was  the  de-  pump  was  there  visible,  and  in   use. 

fendanl's  own   fault  that   he  did   not  and  by  its  connection  with  the  invisi- 

ascertain  what  easements  [the  drain]  ble  pipe  leading  to  some  fountain  (he 

(he  owner  of  the  adjoining  house  exec-  house  conveyed   to  complainant   was 

ctsed   at   the   time  of    the   purchase.'  supplied    with    water."     Per    Pitney, 

Although  this  case  has  been  severely  V.  C. 

criticised  as  to  the  main  ground  upon  *  Rome   Gas   Light   Co.    v.     Meyer- 

whicb  it  was  decided,  the  part  of  it  just  hardt,  61  Ga.  3S7. 
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CHAPTER  ni. 

BY   mPLIED   GRANT   TTPON    SEVKRANCE. 

1.  By  Implied  grant,  126-135.  llll.  When   continuous   and   apparent, 

II.   By  Implied  teservation,  136-143.  i43'iS3- 

j  IV.  Tbcclement  of  necessity,  154-157. 

I.     £y  Implied  Grant. 

126.  An  implied  giant  of  an  dBsement  upon  the  aeTeranoe  of  a 
tenement,  as  diatinguislied  from  an  implied  reservation,  lesults 
from  the  general  rules  of  oonBtniotion,  that  the  language  of  a  deed 
is  to  be  taken  meet  strongly  against  the  grantor,  and  that  a  grant  of 
any  principal  thing  shall  be  taken  to  carry  with  it  all  tliat  is  neces- 
eary  to  the  grantee  for  the  beneficial  enjoyment  of  the  thing  granted. 

These  mles  are  stated  by  Chief  Justice  Shaw,  who  ilhistratee  tliem 
saying : '  "  When  therefore  a  party  has  erected  a  mill  on  his  own 
land,  and  cut  an  artificial  canal  for  a  raceway,  through  his  own 
land,  and  then  sells  the  mill,  withoiit  the  land  through  which  such 
artificial  raceway  passes,  the  right  to  use  such  raceway  tlirough  the 
grantor's  land  shall  pass  as  a  privilege  annexed  de  facto  to  the  mill 
and  necessary  to  its  beneficial  use.'  Under  these  rules,  it  might  per- 
haps be  held,  that  if  a  man,  owning  two  tenements,  has  built  a  house 
on  one,  and  annexed  thereto  a  drain,  passing  through  the  other,  if  he 
sell  and  convey  the  house  witli  the  appurtenances,  such  a  drain  may 
be  construed  to  be  de  facto  annexed  as  an  appurtenance,  and  pass 
with  it ;  and  because  such  construction  would  be  most  beneficial  to 
the  grantee.  "Whereas,  if  he  were  to  sell  and  convey  the  lower 
tenement,  still  owning  the  upper,  it  might  reasonably  be  considered 
that,  as  tlie  right  of  drainage  was  not  reserved  in  terms,  when  it 
naturally  would  be,  if  so  intended,  it  could  not  be  claimed  by  the 
grantor.  The  grantee  of  the  lower  tenement,  taking  the  language  of 
tiie  deed  most  strongly  in  his  own  favor  and  against  the  grantor,  might 
reasonably  claim  to  hold  his  granted  estate  free  of  the  incumbrance. ' '  * 

'  Johnson  v.  Jordan,  3  Met.  334,  240,         '  New  Ipswich  Factory  v.  Batchelder. 
37  Am.   Dec.  85;  approved  in  Carbrcy     3  N.  H.  190,  14  Am.  Dec.  346. 
V.   Willie,   7  Allen,   364,   368,   83   Am.        '  Leonard  v.  While,  7  Mass.  8,  5  Am. 
Dec.  6S8.  Dec.  iq;  Grant  v.  Chase,  17  Mass.  443, 

9  Am.  Dec.  161. 
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The  privilege  apparently  annexed  to  the  estate  grantea  must  be 
of  value  to  it,  and  the  grantee  uiust  be  preBuined  to  have  taken  it 
into  consideration  as  an  advantage  to  such  estate  and  to  have  paid 
for  it  in  his  purohaee.'  Wlien  one  contracts  for  tlie  purchase  of  a 
portion  of  an  estate  to  which  an  open  and  visible  easement  upon 
the  grantor's  remaining  estate  is  apparently  appurtenant,  he  is  pre- 
sumed to  have  contracted  with  reference  to  the  visible  physical  con- 
dition of  the  property  at  the  time.  But  it  is  not  essential  .that  the 
apparent  incidents  should  be  in  actual  use  by  the  vendor  at  the  time 
of  the  sale,  in  connection  with  the  portion  conveyed ;  knowledge 
on  his  part  of  their  existence  is  sufficient,  and  this  may  be  shown 
otherwise  than  by  actual  use.  When  tlie  incidents  are  open  and 
viaible,  knowledge  of  their  existence  is  iTif(^rrRd.'  On  the  other 
hand,  the  presmnption  that  the  parties  contract  with  reference  to 
tlie  visible  condition  of  the  property  at  the  time,  may  be  repelled 
by  actual  knowledge  on  the  part  of  the  contracting  parties  of  facts, 
which  negative  any  deduction  to  be  drawn  from  the  apparent 
condition.* 

It  seems  quite  clear  that  in  cases  where  the  ytwrn-dominant  tene- 
ment is  conveyed  an  apparent  and  continnous  easement  forming  a 
part  of  the  tenement  conveyed  and  adding  to  \ta  value,  passes  with 
conveyance.  As  was  said  by  Hr.  Justice  Folger  in  a  case  already 
cited '  relating  to  the  right  of  a  purchaser  of  lands  to  a  flow  of 
water  through  a  ditch,  the  quwtion  for  decision  was,  did  the  pur- 
chaser, "  in  arriving  at  the  price  he  would  pay,  consider  and  have  a 
right  to  consider,  as  an  element  of  the  value  of  the  land  he  was  bid- 
ding for,  this  ditch  across  the  tract  giving  this  supply  of  water 
through  it." 

127.  The  dlBtinotion  between  implied  grants  and  implied  reser- 
vations of  eaaementa  is  clearly  stated  by  Thesiger,  Lord  Justice,  in 
a  leading  case,*  in  which  he  states  two  propositions  which  he  calls 
the  general  rules  governing  cases  of  this  kind.  "  The  first  of  these 
rules  is,  that  on  tlie  grant  by  the  owner  of  a  tenement  of  part  of 
that  tenement  as  it  is  then  used  and  enjoyed,  there  will  pass  to  the 

'Paine  v.  Chandler,   134  N.  Y.  385,         '  Simmons  v,  Cloonan,  81  N.  Y.  557; 

32  N.  E.  Rep.  iS,  19  L.  R.  A.  99;  Cur-  United  States  v.   Applecon,    i   Sumn. 

(iss  V.  Ayrault,  47  N.  Y.  73;  Simmons  492. 

V,  Cloonan,  81  N.  Y.  557,  566,  47  N.  Y.         '  Simmons  v.  Cloonan,  47  N.  Y.  3- 
3;  O'Rorlte  V.  Smith,  11  R.  I.  259,  23        'Curtiss  v.  Ayrault,  47  N.  Y.  73,  80. 
Am.   Rep.  440:  Henry  v.  Koch,  80  N.         •  Wheetdon   v.  Burrows,   la   Ch.    D. 

Y.  391,  44  Am.  Rep.  484.  31,  49. 
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grantee  all  those  contintioiiB  and  apparent  eaaements  {hy  which,  of 
conrse,  I  mean  ^uaai-easementB)  or,  in  other  words,  all  tliose  eaae- 
mente  which  are  neceesarj  to  the  reasonable  enjoyment  of  the  prop- 
erty granted,  and  which  have  been  and  are  at  ttie  time  of  the  grant 
used  by  the  ownere  of  the  entirety  for  the  benefit  of  the  part  granted. 
The  second  propoeition  is  that,  if  the  grantor  intends  to  reeerve  any 
right  over  tlie  tenement  granted,  it  is  his  duty  to  reserve  it  expressly 
in  the  grant.  Those  are  the  general  rules  governing  cases  of  this 
kind,  but  the  second  of  those  rules  is  subject  to  certain  exceptions. 
One  of  those  exceptions  is  the  well-known  exception  which  attaches 
to  cases  of  what  are  called  ways  of  necessity;  and  I  do  not  dispute 
for  a  moment  that  there  may  be  and  probably  are,  certain  otlier 
exceptions,  to  which  I  shall  refer  before  I  close  my  observations 
upon  this  case. 

"  Both  of  tlie  general  rules  which  I  have  mentioned  are  founded 
upon  a  maxim  which  is  as  well  established  by  authority  as  it  is  con- 
sonant to  reason  and  common  sense,  viz.,  that  a  grantor  shall  not 
derrogate  from  his  grant.  It  has  been  argued  before  us  that  there 
is  no  distinction  between  what  has  been  called  an  implied  grant  and 
what  is  attempted  to  be  established  under  the  name  of  an  imphed 
reservation ;  and  that  such  a  distinction  between  the  implied  grant 
and  the  implied  reservation  is  a  mere  modern  invention,  and  one 
which  runs  contrary,  not  only  to  the  general  practice  upon  which 
land  has  been  bought  and  sold  for  a  considerable  time,  but  also  to 
authorities  which  are  said  to  be  clear  and  distinct  upon  the  matter. 
So  far,  however,  from  that  distinction  being  one  which  was  laid 
down  for  the  first  time  by  and  which  is  to  be  attributed  to  Lord 
Westhury,*  it  appears  to  me  that  it  has  existed  almost  as  far  back  as 

'  Suffi«1d  V.  Brown,  4  De  J.  &  S.  185.  if  limited,  as  it  seems  it  should  be,  to 
Lord  Justice  Thesiger  in  the  case  easements  of  necessity,  and  as  indi- 
from  which  the  quotation  is  taken  re-  cated  in  Tenant  v.  Goldwin,  3  Ld. 
views  the  cases  which  bear  upon  this  Bay.  1089,  1093,  pjr  Lord  Holl.  In 
point  quite  fully.  He  refers  to  Palmer  Swansborough  v.  Coventry,  9  Bing. 
V.  Fletcher,  i  Lev,  tas,  as  supporting  303,  Lord  Chief  J  ustice  Tindal  supports 
his  first  proposition,  though  the  court  the  rule  that  one  conveying  property 
was  divided  upon  the  other.  Nicholas  cannot  derogate  from  his  grant  by  re- 
V.  Chamberlain,  Cro.  Jac.  tat,  if  it  serving  to  himself  impliedly  any  con- 
means  that  the  doctrine  of  implied  tinuous  apparent  easements.  Coming 
reservation  stands  upon  the  same  foot-  to  the  case  of  Pyer  v.  Carter,  I  H.  &  M. 
ing  as  the  doctrine  of  implied  grant,  gi6,  he  says  that  the  principles  there 
has  been  overruled  again  and  again;  laid  down  have  been  repeatedly  over- 
though  the  decision  may  be  quite  right  ruled,  as  in  White  v.  Bass,  7  H.  &  N. 
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we  COD  trace  the  law  npon  the  subject;  and  I  think  it  right,  ae  the 
eaee  is  one  of  considerable  importanee,  not  merely  as  regards  the 
parties,  bnt  as  regards  vendors  and  purchasers  of  land  generally, 
that  I  should  go  with  some  little  particularity  into  what  I  may  term 
the  leading  cases  upon  tlie  subject." 

In  the  leading  case  of  SufBeld  v.  Brown,'  in  which  the  caee  of 
Pyer  t.  Carter  was  overruled,  Lord  Westbury  said:  "  When  the 
owner  of  two  tenements  sells  and  conveys  one  for  an  absolute  estate 
therein,  he  puts  an  end,  by  contract,  to  the  relation  which  he  had 
himself  cre^ed  between  the  tenement  sold  and  the  adjoining  tene- 
ment ;  and  dischai^es  the  tenement  so  sold  from  any  burden  imposed 
upon  it  during  his  joint  occup»icy;  and  the  condition  of  such  tene- 
ment is  thenceforth  determined  by  the  contract  of  alienation  and 
not  by  the  previous  user  of  the  vendor  during  such  joint  ownership. 

72a:  Suffield  V.  Brown,  4  De  G.  J.  &  S.         In  Russell  v.  Watts,  as  Ch.  D.   559, 

iBs,  confirmed  in  Croasley  v,  Lighiow-  57a,  Cotton,  L,  J.,  said:     "  There  is  a. 

ler,  L.  R.  2  Cb.  47B.     The  only  case  in  great   difference  between    an   implied 

Ihe  Court   of  Appeal   whicti  supports  grant    and    an     implied     reservation. 

Pyer  v.  Carter  is  Wa.tts  v.  Kelson.  L.  Thai   was  very  much  considered  and 

R.  6  Ch.  i6b    174.  where  Mellish,  L.  J.,  dealt  with  by  this  court  in  the  case  of 

made  observations  during    the   argu-  Wheeldon  v.  Burrows.     When  a  man 

ment  to  the  effect  that  the  order  of  con-  grants  a  thing  he  must  be  considered 

veyance  in  point  of  dale  is  immaterial;  as  granting  that  which  Is  necessary  in 

but  the  case  is  no  authority  to  justify  the  proper  sense  of  the  word  for  the 

the  overruling  of  Suffield   v.    Brown,  enjoyment  of   that  which    he   grants- 

supponed  as  it  is  by  Crossley  v.  Light-  and  he  cannot  derogate  from  his  own 

owler.  grant;  he   cannot  do  that  which   will 

The    broad   distinction  between   an  destroy   or   render   less   effectual  that 

implied  gram  and  an  implied  reserva-  which  he  has  granted.     But  as  regards 

lion   has   been   recognized   in   all   the  reservation,  the  matter  stands  on  prin- 

cases  decided  since  Wheeldon  v.  Bur-  ciple,  in  my  opinion,  in  a  very  different 

TOWS.      Ford  V.  Metropolitan   R.  Co.'s,  position.      To    say    that    a   grantor   re- 

17  Q.  B.  D.   12,  37,  per  Brown,  L.  J.;  serves  to  himself  in  entirety  that  which 

Brown  v.   Alabaster,   37   Ch.    D.  490,  may  be  beneficial  to  him,   but  which 

505,  per  Kay,  J.  may   be   most  injurious  to  his  grantee. 

In  Bayley  v.  Great  Western  R.  Co.,  is  quite   contrary   to  the   principle  on 

z6  Ch.   D.  434,  45S,   Fry,  L.  J.  said:  which  an  implied  grant  depends.     That 

"  It  appears  to  me  as  a  general  rule  principle   is,   that  a   grantor  shall  not 

(hat  a  person  who  desires  to  reserve  a  derogate    from   or  render  less   effecc- 

rtghl  to  himself  must  do  so  by  express  ual  his   gram,   or  render   that   which 

words,  and  there  is  great  difficulty,  if  he   has  granted  less  beneficial  to   his 

not    impossibility,   in   holding   that   a  grantee.' 

right  of  this  sort  could  be  reserved  by        '  4  De  G.  J.  &  S.  185.  rgj,  rgo. 
implication." 
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*  *  *  It  seems  to  me  more  reasonable  and  just  to  hold  that  if 
the  grantor  intende  to  reserve  any  right  over  the  property  granted, 
it  is  his  duty  to  reserve  it  expressly  in  the  grant,  rather  than  to 
limit  and  cut  down  the  operation  of  a  plain  grant.  *  *  »  l,y 
the  fiction  of  an  implied  reservation.  If  tliis  plain  rule  be  adhered 
to,  men  will  know  what  they  have  to  trust,  and  will  place  confi- 
dence in  the  language  of  their  contracts  and  assurances." 

1S8.  ThiBdiatincti<misgenendl7reoognisedm  the  latest  Ameri- 
can oases.  "  As  a  grantor  cannot  derogate  from  his  own  grantT) 
while  a  grantee  may  take  the  language  of  the  deed  most  atrongly 
in  his  favor,  the  law  will  imply  an  easement  in  favor  of  a  grantee  I 
more  readily  than  it  will  in  favor  of  a  grantor,  and  tliis  distinction  I 
explains  many  of  the  apparent  LDconsistencies  in  tlie  rtiportedy 
oases.  Some  learned  judges,  in  considering  wliat  may  be  termed 
an  implied  grant,  as  distinguished  from  an  implied  reservation, 
witliout,  however,  mentioning  the  distinction,  have  used  langua<j;e 
apparently  applicable  to  all  easements  existing  by  implication, 
when,  in  fact,  intended  to  be  limited  to  those  existing  in  favor  of  a 
grantee.  Others,  in  deciding  that  an  easement  was  impliedly  cre- 
ated by  a  grant  and  conveyed  to  the  grantee,  have  gone  farther  in 
their  discussions  than  the  point  involved  required  and  liave  broadly 
declared  the  rule  to  be  reciprocal  and  applicable  alike  to  bent'tits 
conferred  and  burdens  imposed,  provided  the  marks  of  either  were 
open  and  visible."  ' 

'  129.  The  rule  is  general,  that  where  one  oouveys  a  part  of  his 
estate  he  impliedly  grants  all  those  apparent  or  visible  eaflemente 
upon  the  part  retained,  which  were  at  the  time  used  by  the  grantor 
'  Wells  V.  Garbutt,  13a  N.  Y,  430,  since  been  overruled,  either  expressly 
43S.  30  N.   E.   Rep.  978,  per  Vann,  J.     or  impliedly." 

"  Such  was  the  case  of  Lampman  v.  Approved  in  Paine  v.  Chandler,  134 
Milka,  31  N.  V.  506,  where  the  discus-  N.  V.  3B5,  31  N.  E.  Rep.  18.  In  connec 
sion  outran  the  decision,  for,  while  it  tion  see  Sioat  v.  McDougail,  30  N.  Y. 
was  decided  that,  on  the  facts  then  ap-  Si.  91a,  g  N.  Y.  Supp.  631;  Mitchell  v. 
pearing,  an  easement  should  be  im-  Selpel,  53  Md.  251,  36  Am.  Rep.  404; 
piled  in  favor  of  the  grantee,  against  Crosland  v.  Rogers,  3a  S.  C.  130,  133, 
the  grantor  and  his  remaining  lands,  to  S.  E.  Rep.  874,  per  Simpson,  C.  J. ; 
it  was  asserted  that  under  like  circum-  Carbrey  v.  Willis,  7  Allen.  364,  S3 
stances  an  easement  would  be  implied  Am.  Dec.  68B;  Randall  v.  McLaughlin, 
in  favor  of  the  grantor,  against  the  10  Allen,  366;  BoncUi  v.  Blakeinore. 
gran.ee  and  his  lands.  The  latter  66  Miss.  136.  5  So.  Rep.  22S;  Toothe  v. 
proposition  was  involved  neither  in  the  Bryce,  50  N,  J.  Eq.  589,  3$  A^l-  R*P- 
case  decided,  nor  in  any  of  those  relied  iSa;  Larsen  v,  Peterson,  53  K.  J.  Eq. 
upon  to  support  it,  except  such  as  have  SB,  30  Atl.  Rep.  1094. 
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for  the  benefit  of  the  part  conveyed  and  which  are  reaeoDably  neceesam 
for  the  use  of  that  part.'  '"  If  without  alteration  involving  labor 
and  expense,  the  convenience  is  necessary  to  tlie  use  of  the  property  i 
as  it  exists  at  the  time  of  the  conveyance,  the  eauemeiit  passes. 
This  seems  to  us  the  more  reasonable  doctriue.  Tlie  reason  of  the  i 
mle  in  case  of  an  easement  implied  on  account  of  strict  necessit)',  is ' 
that  the  grantor  shall  not  be  permitted  to  derogate  from  his  grant 
by  denying  to  the  grantee  tlie  means  by  which  it  is  to  be  enjoyed. 
For  the  same  reason  he  should  not  be  permitted  to  deny  the  use  of 
open  and  asable  improvements,  which,  without  alterations  involv- 
ing labor  and  expense,  are  necessary  to  the  nse  of  the  property 
granted.  The  estate  retained  by  him  being  used  by  him  at  the  j 
time  of  the  grant  for  the  benefit  of  the  other,  by  means  of  an  obvious 
artificial  convenience  and  such  use  being  necessary  to  tlie  enjoyment 
of  the  latter  in  its  existing  condition,  it  is  to  be  presumed  tliat  hej 
intended  to  convey  tlie  estate,  accompanied  by  the  easement."  *  / 
Thus  where  die  owner  of  land  flowed  by  a  mill-dam  sells  tlie  mill 
and  dam  and  retains  the  land,  the  right  to  flow  the  land  to  tlie 

'Brown  v.  Alabaster,  37  Ch.  D.  490;  47  N.   Y.   73,79;  Parsons  v.  Johnson, 
Russell  V.  Watts.  35  Ch.  D.  559.  572;  68  N.  Y.  62,  23  Am.   Rep.  149:  Lamp- 
United  States  V.    Appleton,   I   Sumn.  man  v.  Milks,  ai  N.  Y.  505. 
492.  (Oio:  Elliott  v.  Sallee,  14  Ohio  St.  10. 

CallfitrniB:  Cave  v.  Crafts,  ssCal.  135.  Bboda  lalawl:  Kenyon  v.  Nichols,   i 

niinoli:  Morrison  v.  King,  62  111.  30;  R.  I.  411. 

Ingals  V.  Plamondon,  75  III.  iiB.  Brath  Cuollna:  Ferguson   v.  Witsell. 

Indian*!  John  Hancock  Mut.  L,  Ins.  5  Rich.  L.  ago,  s^  Am.  Dec.  744. 

Co.  V.  Patterson,   103  Ind.   583,   588,  2  Tiiglnik ;  Sanderlin  v.  Baxter,  76  Va. 

N.  E.  Rep.  [SB,  per  Mitchell,  C.  J.  399.  44  Am.   Rep.   i6j:  Hardy  v.   Mc- 

KurUndi  Janes  v.  Jenkins,  34  Md.  Cullough,  23  Gralt.  351. 

I,  6  Am.  Rep.  300;  Mitchell  v.  Seipel,  In  Idahoit  is  provided  by  statute  that 

53  Md.  351.  36  Am,  Rep.  404;  Kilgour  a  transfer  of  real   properly  passes  all 

V.  Ashcom,  5  Har.  S  J.  8a.  easements  attached  thereto,  and   cre- 


:  Johnson  v.  Jordan,  3  ates   in   favor  thereof  a 

Met.  334,  37  Am.  Dec.  85;  Thayer  v.  use  other   teal   property  of  the  person 

Payne,  2  Cush,  327;  Carbrey  v.  Willis,  whose  estate  istransferred,  in  the  same 

7  Allen,  3&4,  83  Am.  Dec.  688;  Case  v.  manner  and  to  the  same  extent  as  such 

Minot,   158   Mass.   577,   S82,   33   N.  E.  property  "was    obviously    and    perma- 

Rep.  700.  nenily  used  by  the  person  whose  esiate 

Hair  JwMy:  Toothe  v.  Bryce,  50  N.  is  transferred,  for  the  benefit  thereof, 

J.  Eq.  589,  25  All.  Rep.  183.  at   the   lime    when   the    transfer   was 

HawTorki  Spencer  v.  Kilmer(N.Y.)  agreed  upon  or  completed.    R.  S.,  1887, 

45  N.  E.  Rep.  865;  Paine  v.  Chandler,  §  2936. 

134  N.  Y.  38s,  33  N.  E.  Rep.  18,  19  L.        '  Howelt  v.   Estes,  71  Tex.  690,  694, 

R.  A.  99;  Simihons  v.  Cloonan,  81  K.  13  S.  W.  Rep.  6a,  per  Gaines,  J. 
V-  5S7.  47  N.  Y.   3;  Curtis  v,  Ayrault, 
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extent  it  waa  then  flowed,  without  payment  of  dama^;^,  passes  by 
tlie  grant;  but  when  the  owner  sells  the  land  flowed  and  retains  the 
luill  and  dam  witliout  reserving  the  right  to  flow,  lie  is  not  pro- 
tected from  the  pa_\Tiient  of  damages.* 

Mr.  Justice  Story,  in  a  leading  case,  says:  "  The  general  rule  of 
law  is,  that  when  a  house  or  store  is  conveyed  by  the  owner  thereof, 
everything  then  belonging  to,  and  in  use  for,  the  house  or  store,  as 
an  incident  or  appurtenance,  passes  by  the  grant.  It  is  unplied 
from  the  nature  of  the  grant,  unless  it  contains  some  restriction, 
that  the  grantee  shall  possess  the  house  in  the  manner,  and  with  the 
same  beneflcial  rights  as  were  then  in  use  and  belonged  to  it.  The 
question  does  not  turn  upon  any  point  as  to  the  extingnishment  of 
any  pre-existing  rights  by  unity  of  possession.  But  it  is  strictly 
a  question,  what  passes  by  the  grant.  Thus,  if  a  man  selb  a  mill, 
which  at  the  time  has  a  particular  stream  of  water  flowing  to  it,  the 
right  to  the  water  passes  as  an  appurtenance,  although  the  grantor 
was,  at  the  time  of  grant,  the  owner  of  all  the  stream  above  and 
below  the  mill.  And  it  will  make  no  difference,  that  the  mill  was 
once  another  person's;  and  that  the  adverse  right  to  use  the  stream 
had  been  acquired  by  the  former  owner,  and  might  have  been  after- 
wards extinguished  by  unity  of  possession  in  the  grantor.  The  law 
gives  a  reasonable  intendment  in  all  such  cases  to  the  grant;  and 
passes  with  the  property  all  those  easements  and  privileges  which 
at  the  time  belong  to  it,  and  are  in  use  as  appurtenances. "  * 

130.  Some  instances  of  the  appUoattoa  of  this  rule  are  given. 
The  owner  of  two  adjoining  farms,  upon  one  of  which  was  a  spring^ 
laid  pipes  from  the  spring  and  conducted  the  water  to  a  barnyard  1 
on  the  other  farm,  thus  furnishing  sufficient  water  for  the  stock 
thereon  and  for  otlier  domestic  uses.  He  afterwards  conveyed 
the  farm  so  supplied  by  a  deed  wliich  conveyed  the  land  with 
appurtenances,  but  made  no  mention  of  the  spring  or  the  pipes. 
He  thereafter  dug  a  well  upon  the  farm  which  he  retained  a 
few  feet  from  the  spring  and  from  it  a  ditch  running  parallel  with 
the  pipes.  This  resulted  in  lowering  the  water  of  the  spring  below 
the  mouth  of  tlie  pipes  so  as  to  deprive  the  purchaser  of  the  use  of 
the  water.     In  an  action  to  restrain  such  interference  with  the  water 

■  Preble  v.   Reed,  17  Me.  169.     And  874;  Sloat  v.  McDougall,  30  N.  Y.   St. 

see  Sellers  v.  Texas  Cent.   R.  Co..  81  Q12,  g  N.  Y.  Supp.  631. 

Tex.  45 B,  17  S.  W.  Rep.  33;  Crostand  'United      States     v.     Appleton,     i 

V.  Ro^rs,  38  S.  C.  130,  10  S.  E.  Rep.  Sumn.  492.  500. 
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of  the  Bpring  the  court  found  that  the  umntemipted  flow  of  the^ 
water  was  essential  to  tiie  full  enjoyment  of  the  estate  conveyed;  | 
and  held  tliat  the  purchaser  was  entitled  to  the  relief  sought.  If  I 
the  pnreliaaer  should  be  deprived  of  the  nee  of  the  watei-  he  would  1 
lose  that  which  was  an  open  and  visible  appurtenance  to  liis  prop-  I 
erty,  and  which  represented  a  part  of  the  consideration  which  he  I 
paid  for  the  farm.'  |\ 

A  conveyance  was  made  with  covenants  of  warranty  and  quiet 
enjoyment  of  preiuises  condstlng  of  a  mill,  a  dam  and  a  pond  whicli 
furnished  water-power  for  the  mill.  At  the  time  of  the  conveyance 
the  premises  were  in  a  certain  visible  condition  in  regard  to  tlie 
height  of  the  dam,  and  yet  at  that  time  a  right  existed  in  a  third 
person,  which  he  subsequently  exercised,  to  compel  the  lowering  of 
BQch  dam;  the  effect  being  to  substantially  ruin  the  water-power, 
which  was  the  sole  consideration  for  the  purchase  and  the  chief 
value  of  the  properly  embraced  in  the  conveyance.  It  was  held 
that  the  conveyances  passed  the  dam  as  it  stood  at  its  existing  and 
apparent  height,  and  tliat  as  tlie  water-power  tlius  created  was  the 
essential  and  material  element  of  value  in  the  mill  property  whicli 
was  the  subject  of  the  conveyance,  there  was  a  breach  of  the  cove- 
nant of  warranty  when  it  was  shown  that  there  was  a  superior  right 
in  a  third  person  to  demand  a  reduction  of  the  height  of  the  dam.' 

The  owner  of  a  large  tract  of  land  drained  a  marsli  upon  it,  by 
digging  a  diteh  which  carried  the  water  to  other  portions  of  the 
tract,  where  it  made  a  permanent  channel  in  which  tlie  water,  gath- 
ered in  the  marsh,  flowed  in  a  continuous  stream,  thus  mutually 
benefiting  the  lands  drained  and  the  lands  through  which  a  supply 
of  good  water  was  thereby  conveyed.  The  owner  of  the  property, 
while  tliese  reciprocal  benefits  and  burdens  were  in  existence  and 
apparent,  divided  the  tract  into  parcels  and  conveyed  the  parcels  to 
different  grantees  who  contracted  with  reference  to  the  then  open 
and  apparent  condition  of  the  land,  and  it  was  held  that  such  con- 
dition was  essential  to  the  enjoyment  of  all  the  lands,  and  especially 
to  that  portion  which,  by  tlie  digging  of  the  ditch,  bad  been  drained 
and  made  good  available  land.'  Tlio  question  for  decision  in  this 
case  was  stated  by  tlie  court  to  be  this:  Did  the  purchaser  in 
arriving  at  the  price  he  would  pay,  consider  and  have  a  right  to  con- 

'  Paine  v.  Chandler,  134  N.  Y.  385,  'Adams  v.  Conover,  87  N.  Y.  4aa, 
33  N.  E.  Rep.  18,  ig  L.  R.  A.  99.  41  Am.  Rep.  3S1. 

'  Cuniss  V.  Ayrauli,  i\  N.  Y.  73. 
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eider,  ae  &n  element  of  value  of  the  land  lie  was  buying,  this  ditch 
acroee  the  tract  giving  this  supply  of  water  through  it  ?  In  this  case 
upon  the  division  of  the  estate  each  part  became  dominant  and  each 
part  servient  to  the  other,  as  their  respective  needs  required. 

Aji  owner  of  two  lote  built  on  one  of  them  a  house,  the  cornice 
of  which  projected  over  tlie  other  lot.  Subsequently  the  owner 
sold  the  house  and  the  land  on  whieli  it  stood.  It  was  held  that  tlie 
right  to  maintain  the  cornice  could  not  be  controverted  by  tiie 
grantor  or  those  succeeding  to  his  title,' 

131.  The  rule  applies  to  artificial  arrangemeuta  which  ore  open 
and  visible  though  not  in  actual  use,  provided  the  grantor  has- 
knowledge  of  their  existence.  Thus  a  leKsee  of  a  portion  of  his 
lessor's  land  built  fielt  ponds  thereon,  as  required  by  tlie  lease,  con- 
structing reservoirs  and  laying  pipes  on  the  undemised  part,  to  con- 
vey water  to  the  ponds  from  springs  thereon,  which  afforded  the 
only  supply;  and  the  lessor,  with  knowledge  of  these  reservoirs  and 
pipes,  afterwards  conveyed  the  demised  premises  to  the  leasee, 
"  with  the  appurtenances  thereto."  It  was  held,  that  the  right  to 
conduct  the  water  to  the  ponds  from  the  springs  on  the  grantor's 
other  land,  by  means  of  the  appliance  in  use  at  tlie  tnue  of  the  cdii- 
veyance,  passed  to  the  grantee.  The  fish  ponds  having  been  jjlaced 
there  not  only  with  the  owner's  knowledge,  but  also  in  pursuance 
of  an  express  provision  in  tlie  lease,  tlie  legal  consequences  arising 
from  tlie  situation  are  the  same  as  they  would  have  been  had  he 
constructed  tlie  work  himself.  "  The  thing  which  the  defendant 
granted  was  the  lot  witli  the  fish  pond  then  in  use,  constituting  a 
very  important  element  in  the  value  of  the  property.  Tlie  princi- 
pal appliances  for  maintaining  it  by  supplying  the  water  were  open 
and  visible,  and  the  defendant  knew  that  tliere  was  no  reasonable 
way  to  maintain  it  without  them."  * 

132.  But  oal7  such  easements  will  pass  as  appnrtenaat  as  the 
grantor  had  Uie  r^ht  to  impose  on  the  adjoining  land  at  the  time 
of  tlie  conveyance.     Thus,  where  at  the  time  of  a  conveyance  of  a 

'  Grace  Meth.   Epis.  Churcb  v.  Dob-  ihe  doctrine  herein  advocated,  though 

bins,    IS3   Pa.   St.    394,    25   Atl.    Rep.  it  is  conceded  by  Mr,  Justice  Mitchell 

1120,   34  Am.   St.    706.     The   cases  in  in  the  above  named  case,  that  the  im 

Pennsylvania  in  which  [he  grantor  has  plication  in  Tavor  of  the  easement  is 

conveyed  the  servient  tenement,  retain-  stronger  in  the  cases  of  grants, 
ing  the  dominant,  have  been  decided        ■  Spencer   v.  Kilmer  (N.  Y.)  45  N.  E. 

upon  the  principle  (hat   an  easement  Rep.  865,  per  O'Brien,  J 
may  be  impliedly  reserved,  contrary  to 
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portion  of  the  grantor's  land,  "with  the  appurtenances  thereto,"  a 
tbh  pond  on  the  part  so  conveyed  was  supplied  with  water  eon- 
dncted  from  springs  on  the  adjoining  lot  by  eondnite,  some  of  which 
were  on  land  retained  by  defendant,  and  others  on  land  which  he 
Iiad  previonaly  conveyed  to  a  third  person.  Subsequently  the 
grantor  regained  title  to  the  latter  tract,  and  then  diverted  the 
water  from  the  pond  by  destroying  all  the  eondiiitt.  It  was  held 
that  snch  act  waa  not  nnlawfnl  in  respect  to  the  conduits  on  the  land 
not  owned  by  the  grantor  when  the  plaintiff  took  his  deed.' 

133.  There  are  instanoes  oi  oorreot  deoisionB  followed  by  dlota 
which  have  aarved  to  produce  much  oonflision  on  thia  sal^eot. 
Where  the  owner  of  land  across  which  a  stream  flowed  diverted  the 
etream  through  an-artificial  channel  so  as  to  relieve  a  portion  of  the 
land  formerly  overflowed  by  the  stream,  and  afterwards  conveyed 
that  portion  to  another,  it  waa  properly  held  that  neither  the  grantor 
nor  his  grantees  of  the  residue  of  the  land  could  return  the  stream 
to  its  ancient  bed  to  the  damage  of  the  grantee  of  the  ])ortion  first 
conveyed.  Under  such  circumstances  the  owner,  in  conveying  the 
portion  relieved  from  overflow,  charged  the  remaining  portion  of 
the  premises  with  the  servitude  of  the  stream  running  tlirongh  that 
portion.*  Tlie  dicta  which  seem  erroneous  are  referred  to  in  the 
note  to  this  section. 

'  Spencer  v.  Kilmer  (N.  Y.)  45    N.  E.  untarily   break   up   the   arrangement. 

Rep.  865.     And  see  Green  v.  Collins,  and  thus  destroy  or  macerially  diminish 

S6  M.  Y.  346,  40  Am,  Rep.  531.  Ihe  v«lue  of  the  portion  sold."     Then 

'  Lampman  v.  Milks,  11  N.  Y.  so;,  he  goes  onto  make  statements  nol 
In  this  case  Seldon.  J.,  made  some  re-  called  for  in  this  case,  which  are  not 
marks  implying  that  an  easement  may  sustained  by  goad  authority,  and 
be  Implied  in  favor  of  the  grantor  as  which  are  here  quoted  because  this  and 
against  the  grantee  in  the  same  man-  similar  statements  elsewhere,  in  the 
ner  and  under  Ihc  same  circumstances  earlier  cases  fail  to  rccogniie  the  well- 
that  are  in  implication  if  a  grant  settled  distinction  between  implied 
arises  in  favor  of  the  grantee  against  grams  of  easements  and  implied  reser- 
Ihe  grantor.  The  learned  judge  cor-  vations."  No  easement  exists  so  long  as 
rectly  states  the  question  before  him  in  there  is  a  unily  of  ownership,  because 
that  part  of  his  opinion  in  which  he  theownerof  thewhoiemay.alanyiime. 
says:  "  The  precise  question  in  this  rearrange  the  qualities  of  the  several 
case  is,  whether  the  owner  who.  by  parts.  But  the  moment  a,  severance 
such  an  artiScial  arrangement  of  the  occurs,  by  the  sale  of  a  part,  the  right  of 
material  properties  of  his  estate,  has  the  owner  to  redistribution  of  the  prop- 
added  lo  the  advantages  and  enhanced  erties  of  the  respective  portions  ceases; 
the  value  of  one  portion,  can,  after  and  easements  or  servitudes  are  cre- 
selling  that  portion  with  those  advant-  ated,  corresponding  to  the  benefits  and 
ages  openly  and  visibly  attached,  vol-  burdens  mutually  existing  at  the  time 
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134.  Implied  grants  ore  not  Otvored,  bowever,  though  more 
IbTored  than  implied  reBerratiouB ;  and  tliere  are  Toanj  cases  which 
hold  that  an  easement  in  other  land  of  the  grantor  will  not  he 
implied,  tinlesB  this  ie  clearly  necessary  to  the  enjoyment  of  the 
estate  conveyed.  "  If  it  is  intended  that  an  easement  shall  pass  as 
one  of  the  appnrtenances  of  an  estate,  it  is  very  easy  to  have  this 
intention  expressed  in  the  deed.  If  the  deed  is  silent  npon  the  snb- 
ject,  it  is  no  more  than  fair  to  the  grantor  to  presume  that  he  did  not 
so  intend ;  and,  to  overcome  tliia  presumption,  to  require  of  the  party 
claiming  the  easement  clear  proof  that  is  necessary  to  the  beneficial 
enjoyment  of  the  estate  conveyed  to  him. ' ' '  Thus,  a  right  of  drain- 
age through  the  grantor's  adjoining  land  will  not  pass  by  implica- 
tion, the  deed  being  silent  npon  the  subject,  miless  such  right  is 
clearly  necessary  to  the  beneficial  enjoyment  of  the  estate  conveyed, 
though  a  drain  has  already  been  constructed  through  the  adjoining 
huad,  and  is  in  use  at  the  time  of  the  conveyance.* 

If  a  deed  contains  an  express  grant  of  an  easement,  a  different  or 
more  extended  use  of  the  right  cannot  he  implied,  although  if  no 

cepting  Ihe  land,  or  sells  the  land  to 
another,  reserving  to  himself  the 
house,  Ihe  conduit  and  pipes  pass  with 

a  benefit  conferred,  a  burden  has  been  the  house,  because  it  is  necessary  and 

imposed   upon    the    portion   sold.    Ihe  juasi    appendant    thereto,"    etc.      In 

purchaser,  provided  the  marks  of  this  Toothe  v.  Bryce,  50  N.  J.  Eq.  jSg,  596. 

burden   are  open  and  visible,  takes  the  25  Atl.  Rep,   iSz.  the  Vice-Chancel  lor. 

property  with  the  servitude  upon  it.  Pitney,    citing    this    case,    remarked: 

The  parties  are  presumed  to  contract  "  I   stop  to  say  that  t  am  unable  to 

in   reference   to   the   condition  of   the  avoid  a  suspicion   that  the  words  '  or 

property  at  the  lime  of  Ihe  sale,  and  sells  the  land  to  another,  reserving  to 

neither  has  a  right  by  altering  arrange-  himself  Ihe  house,' were  not  a  pari  of 

meats  then  openly  existing,  10  change  the  report  when  first  prepared,  but  are 

materially  the  relative  value  ol  the  re-  an   inierpolalion.     The   context    indi. 

spectlve  parts."     Lampman  v.  Milks,  cates  this.     For  how  coutd  the  conduit 

21  N.  Y.  505,  507,  per  Selden,  J.  and  pipes  be  said  to  pass  with  the  house 

Tbere  is  much  earlier  authority  for  if  it  was  not  conveyed,  but  retained  by 

remarks  of  the  same  kind  overlooking  the  grantor  ?    What  follows  in  the  nay 

the  distinction  between  implied  grants  of  discussion  by  the  judges  upon  sup- 

and  implied  reservations  of  easements,  posititious    cases   indicates   the   same 

In  Nichols  V.  Chamberlain,   Cro.  Jac.  thing." 

131  (1606),  it  was  resolved  as  the  report  '  Dolliff  v.    Boston  &  M.  R.  Co.,  6S 

reads,  that  "  if  one  erects  a  house  and  Me,  173,  176,  per  Walton,  J. 

builds   a  conduit   thereto    irt   another  'Dolliff  v.   Boston  &  M.  R.  Co.,  G8 

part  of  his  land,  and  conveys  water  by  Me.  173.     And  see  Grant  v.  Chase,  17 

pipes  to  the  house,  and  afterwards  sells  Mass.  443,  9  Am.  Dec.  161 ;  Lampman 

the  house  with  the  appurtenances,  ex-  v.  Milks,  31  N,  Y.  jo;. 
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of  the  sale.     This 

is  not  a  rule  for  the 

benefit  ol  purcba 

sets  only,  but  is  en- 

lirely  reciprocal. 

Hence,  if  instead  of 
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special  mention  had  been  niade  of  it,  the  right  to  ench  use  would 
have  passed  as  incident  to  the  property  granted.^ 

136.  A  mortgagor  in  poaaeaBion  may  so  use  the  premiBaa  as 
praotioally  to  glre  one  parcel  an  easement  and  impose  a  servitude 
upon  another.  If  tlien  the  mortgagee  releaees  to  the  mortgagor  the 
parcel  in  favor  of  which  the  mortgagor  has  in  effect  created  an  ease- 
ment by  impoeing  a  servitude  upon  the  other,  the  mortgagee  cannot 
be  deemed  to  have  aaserted  that  a  servitude  shall  be  iinpoeed  upon 
the  parcel  still  retained  under  the  mortgage.  The  mortgagee  does 
not  convey  an  easement  in  favor  of  the  parcel  released,  but  merely 
disehaiges  the  mortgage  from  that  portion.* 

One  who  has  mortgaged  his  laud  cannot  subeequeutly  by  grant 
create  an  easement  in  it  to  the  prejudice  of  the  nghts  of  the  mort- 
gagee.' 

II.     By  Implied  HeaervaUon. 

136.  There  is  no  implied  reservation  of  an  easement  in  cose  one 
sells  a  part  of  his  land  over  which  he  baa  previously  exercised  a 
privilege  in  favor  of  tlie  land  he  retains,  unless  tlie  burden  is  appar- 
ent, continnons  and  strictly  necessary  for  the  enjoyment  of  the  land 
retained.  A  grantor  cannot  derogate  from  his  own  grant  and  as  a 
general  rule  he  can  retain  a  right  over  a  portion  of  his  land  con- 
veyed absolutely  only  by  express  reservation.*     "  If  a  man  conveys 

'  Hardy  v.    McCultough,   23   Gratt.  take  place  upon  the  conveyance  of  the 

Z51,  approved  in  Sanderlin  v.  Ba^lcT.  servient  part,  wherever  It  would  pass 

76  Va.  299,  44  Am.  Rep.  165.  by  way  of  grant  on  the  conveyance  of 

<  Harlow  v.  Whitcher,  136  Mass.  553.  ihr  dominant  part.     See  g  lU.    Burns 

See  Scrymser  v.  Phelps,  33  Hun,  474.  v.  Gallagher,  62  Md.  461:  Mitchell  v. 

'Murphy  V.  Welch,  laS  Mass.  489.  Seipel.  53  Md,  351.  36  Am.   Rep.  404; 

*WheeIdon  v.   Burrows,   I3  Ch.    D.  Warren  v.   Blake,  54  Me.  276,   289,  89 

31;   Crossley  v.  Lightowler,   L.    R.   a  Am.  Dec.  74S:  Stevens  v.  On,  69  Me. 

Ch.     478;  Suffleld  V.  Brown.  4  De  G.  323;  Preble  v.  Reed,  17  Me.  169;  Car- 

J.    4    S.    185;    Russell  V.    Watts,    as  brey   v.  Willis,   7   Allen,  364,  83   Am. 

Ch.   D.   559,    57a;    Brown     v.    Alabas  Dec.  688;  Sullivan  v,  Ryan,  130  Mass. 

wr,  37  Ch.  D.  490,  504;  Ford  v.  Metro-  116;  Wells  v.  Garbult,    13a  N.  Y.  430, 

politan  R,  Co.,  17  Q,  B.  D.  la,   27,  per  30   N.    E.    Rep.   978;    Outerbridge    v. 

Bowen,  L.  J.;  Toolhe  v.  Bryce.  50  N.  Phelps,  13  Abb.   N.  C.  117,  13  J.  4  S. 

J.  Eq.  589,  35  Atl.  Rep.  182;  Larsen  v.  S55:  Shoemaker  v.  Shoemaker,  11  Abb. 

Peterson,  53  N.  J.  Eq.  88,  30  All.  Rep.  N.  C,  80;  Scrymser  v.  Phelps,  33  Hun, 

1094.     These  New  Jersey  cases  dissent  474:    Burr    v.    Mills,    ai    Wend,    ago 

from   the   earlier   cases   in   this   State  Sloat  v.  McDougall,  30  K.  Y.  St.  912,  9 

whicb    bad    established    the    doctrine  N.  Y.  Supp.  631:  Scott   v.   Beutel,   23 

that  upon  a  severance  of  a  tenement,  Gratt.  I,  7. 
a  reservation  of  a  o«nr/-easeinent  will 
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land  which  is  covered  by  his  mill  pond,  without  any  reservation,  lie 
loses  liis  right  to  flow  it.  There  is  no  room  for  implied  reservation, 
A  man  makes  a  lane  across  one  farm  to  another,  which  he  is  accus- 
tomed to  use  ae  a  way;  he  then  conveys  the  former  without  reserv- 
ing a  right  of  way ;  it  is  clearly  gone.  A  nmn  cannot,  after  he  has 
absolutely  conveyed  his  land,  still  retain  the  use  of  it  for  any  pur- 
pose without  an  express  reservation.  The  flowing ,  or  the  way  are 
but  modes  of  use,  and  a  grantor  might  as  well  claim  to  plow  and 
crop  the  land." '  So  where  the  owner  of  land  upon  which  there 
was  a  bouse,  sold  the  adjoining  land  absolutely,  a  portion  of  whicli 
was  covered  by  the  wall  of  the  house  which  was  upon  the  portion 
of  the  land  retained,  it  was  held  tiiat  the  grantor  had  no  easement 
in  Hie  land  sold  for  the  support  of  the  wall  of  his  house.* 

It  is  only  in  cases  of  the  strictest  necessity  that  the  principle  of 
implied  reservation  can  be  invoked.  This  is  emphatically  declared 
by  die  Supreme  Court  of  Maryland:  "  For  the  principle  is  well  set- 
tled, aud  it  is  founded  in  reason  and  good  sense,  that  no  easement 
or  quasi-essemeat  can  be  taken  as  reserved  by  implication,  unless  it 
l>e  de  fiteto  annexed  and  in  use  at  the  time  of  the  grant,  and  it  be 
shown  moreover  to  be  actually  necessary  to  the  enjoyment  of  the 
oritate  or  [jareel  retained  by  the  grantor.  And  such  necessity  can- 
not be  deemed  to  exist  if  a  similar  way  or  easement  may  be  secured 
by  i-eai-oiiable  trouble  and  expense,  and  especially  not  if  the  neces- 
sary way  or  easement  can  be  provided  through  tlie  grantor's  own 
property.  In  order  to  give  rise  to  t!ie  presumption  of  a  reservation 
of  an  existing  ywasZ-easement  or  casement  where  the  deed  Ib  silent 
upon  the  subject,  the  necessity  must  be  of  such  strict  nature  as  to 
leave  no  room  for  doubt  of  the  intention  of  tlie  parties  that  adjoin- 
ing properties  should  continue  to  be  used  'and  enjoyed,  in  respect 
to  existing  easements  or  yMtwi'-easements,  as  before  tlie  severance  of 
ownership;  for  otlierwise  parties  would  never  know  the  real  purport 
of  their  deeds.  If  the  grantor  intends  to  reserve  any  right  or  ease- 
ment over  the  property  granted,  it  should  be  done  by  express  temi.", 
and  not  afterwards  require  a  plain  grant,  it  may  be  for  full  consider- 
atiiMi.  to  be  limited  and  cut  down  by  any  mere  implied  reservation 
of  privileges  over  the  property  granted.  It  ia  only  in  cases  of  the 
strictest  necessity,  and  where  it  would  not  be  reasonable  to  suppose 

I  Burr  V.  Mills,  21  Wend.  190,  892,  per  'Sloat  v.  McDougall,  30  N.  Y.  St. 
Cowen,  J.  91a,  9  N.  Y.  Supp.  613. 
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that  the  parties  intended  the  contrary,  that  the  principle  of  implied 
reeervatiou  can  be  invoked. "  ' 

137.  The  fiust  tliat  one  lias  bean  in  the  habit  of  usmg  certain 
land  in  oonnecttion  with  his  adjoining  premiMS  does  not  create  an 
eaeement  upon  the  first  named  land,  which  upon  a  conveyance  or 
device  of  that  land,  without  woi^ds  of  exception  or  reaervation,  will 
be  annexed  to  eucb  other  premises.  A  devise  of  the  land  so  used 
"  subject  to  all  encumbrancce  thereon  "  does  not  indicate  that  the 
land  is  subject  to  any  servitudes  in  favor  of  the  testator's  other  land, 
nor  is  such  an  encumbrance  indicated  by  the  fact  that  the  testator 
devised  the  remaining  land  to  two  persons  in  severalty  and  imposed 
an  easement  on  each  part  for  the  benefit  of  the  other.  On  the  con- 
trary, it  is  reasonable  to  suppose  that  if  the  testator  had  intended  to 
impose  upon  this  lot  a  privilege  similar  to  that  imposed  upon  the 
other  lots  he  would  have  so  expressed  himself.* 

138.  There  are,  however,  some  recognized  exceptions  to  the 
rule  against  implied  reeervatioiis  of  easements.  Lord  Justice  Cot- 
ton states  these  with  clearness  and  force,  saying:  "  Where  the  ease- 
ment of  which  the  reservation  is  claimed  is  a  mutnal  eaeement 
required  for  the  grantor,  as  where  there  is  a  grant  of  a  house  by  the 
owner  of  two  adjoining  hoosee  which  mutually  support  each  other, 
th  .re  the  eaeement  is  mutual,  and,  as  there  is  an  implied  grant  of  the 
eaeement,  so  there  is  an  implied  reservation  of  a  similar  easement  in 
favor  of  the  grantor.  So  again  where  there  is  exiatiug  at  the  time 
that  which  is  said  to  be  a  continuous  easement,  and  of  necessity  — 
not  an  easement  strictly,  but  that  which  is  in  the  nature  of  an  ease- 
ment —  as  a  way  of  necessity ;  of  that  there  is  or  may  be  an  implied 
reservation.  Take  the  common  case  of  a  man  having  afield,  which 
he  does  not  sell,  in  tbe  midst  of  land  which  he  sells;  of  course  it  is 
implied  tliat  he  intends  to  have  the  power  of  using  the  field  not  sold, 
and  not  to  give  the  exclusive  right  or  control  over  it  to  the  person  to 
whom  lie  sells  tlie  surrounding  land,  and  a  way  over  that  is  said  to 
l»e  a  way  of  necessity,  and  that  b  reserved  without  express  words  as 
an  implied  reservation.     There  is  another  case  which  is  referred  to, 

'  BurnBV.Gall3gher,6lMd.462,47i,  Dec.   688;  Dollift  v.  Boston  &  M.  Co.. 

per  Alvey,  C.  j.     And  see  Thayer  v.  68  Me.  173;  Stevens  v.  Orr,  69  Me.  3*3; 

Payne,   2  Cush.   317;  Randall  v.   Mc-  Stillwell   v.  Fosier,  So  Me.  333,  14  Atl. 

Laughlin,   10   Allen,  366;    Johnson  v.  Rep.  731. 

Jordan,   3  Mel.   234,  37  Am.   Dec.  Sj ;  *  Sullivan  v.  Ryan,  130  Mass.  1 16. 
Carbrey  v.  Willis,  7  Allen,  364,  S3  Am. 
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but  it  does  not  come  witMn  that  exception;  in  fact,  it  is  an  example 
of  the  very  strong  way  in  which  the  conrte  insist  upon  the  principle 
that  a  grantor  shall  not  derogate  from  his  own  grant.  I  refer  to  the 
case  where  there  are  several  grants,  not  absolutely  at  the  sanie 
moment,  but  bo  far  at  the  same  moment  tliat  they  are  to  be  con- 
sidered as  one  transaction,  and  done  at  the  same  time;  then  each  of 
the  grantees  gets  the  benefit  of  an  implied  grant  of  easements.  It 
is  said  that  that  is  a  reservation.  It  really  is  not  a  reservation,  bnt 
in  order  to  make  all  those  grants  which  are  looked  npon  as  one 
transaction  available  and  effectual,  it  is  considered  that  each  of  tlie 
grantees  is  to  be  looked  upon  as  taking  from  tlie  grantor,  while  lie 
has  still  the  power  to  give  it,  what  it  is  right  that  he  should  get;  so 
that  there  is  an  implied  grant  against  all  the  other  grantees  of  those 
easements  which  will  be  reasonably  necessary  for  the  property 
which  is  conveyed."  ' 

138.  When  the  conveyanoea  of  the  dominant  and  servient  aetstea 
ore  made  Bimultaneously,  the  existence  of  the  easement  will  depend 
upon  the  attendant  circumstances.  Thus,  where  the  owner  of  two 
adjoining  lots  and  houses,  one  of  which  he  occupied  and  the  otiier 
of  which  he  leased,  constructed  a  drain,  from  the  lot  which  he  leased 
through  that  which  he  occupied,  into  a  common  sewer  and  permitted 
his  tenants  to  use  it  for  ten  years  and  more,  and  then  sold  both  lots 
on  the  same  day  to  different  purchasers ;  and  in  his  deed  to  the  pur- 
chaser of  the  lot  which  he  formerly  leased-  made  no  mention  of  tlie 
drain,  it  was  held  that  such  purchaser  acquired  no  right  by  the  deed 
to  the  use  of  the  drain  through  the  other  lot  of  land,  if  by  reason- 
able labor  and  expense  be  could  make  a  drun  without  going  through 
that  land.  Chief  Justice  Shaw,  delivering  the  judgment,  said: 
"  Here  was  a  division  of  these  two  tenements  intimately  connected 
with  each  other,  with  detailed  provisions  in  respect  of  the  rights 
which  each  should  have  in  the  other,  and  the  duties  to  which  each 
should  be  subject  in  favor  of  the  other.  If  it  was  intended  that  one 
should  have  a  perpetual  right  of  drainage  through  the  other,  with  a 
right  of  entry  at  all  times  to  repair  and  relay  such  drain,  especially 
where  it  is  found  not  to  be  necessary  to  the  enjoyment  of  the  estate 
granted,  it  seems  reasonable  to  suppose  that  it  would  have  been 
expressed.  As  no  such  right  was  expressed,  we  are  of  opinion  that 
it  was  not  intended  to  be  granted ;  and  as  it  was  not  necessary  to 

'  Russell  V.  W»us.  as  Ch,  Div.  559,  57*.  s73. 
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the  enjoyment  of  the  estate,  and  had  not  been  de facto  annexed,  so 
as  to  paes  by  general  words  as  parcel  of  the  estate,  it  did  not  pass  to 
the  defendant's  grantor  by  force  of  the  deed."' 

The  1^1  effect,  however,  of  simnltaneons  conveyances  of  parts 
of  an  estate  is  to  pass  to  each  grantee  all  those  apparent  and  con- 
tinnous  easements  which  are  necessary  to  the  enjoyment  of  the 
granted  premises.  There  is  a  grant  and  no  implied  reservation,  so 
that  all  BDch  cases  are  brought  within  the  nile  considered  in  the  first 
division  of  this  chapter.' 

140.  A  partltitm  of  real  estate  oarriea  with  it  by  lmpUoatii<Hi  uiy 
oontinuous  eaMment  reasonably  necessary  for  the  enjoyment  of 
each  part,  which  had  been  plainly  and  obviously  enjoyed  before 
partition.  Such  an  easement  is  appurtenant  to  the  parc^  into 
which  the  land  is  severed  by  the  partition.  A  partition  is  a  simul- 
taneous conveyance.* 

An  easement  in  one  parcel  and  a  servitude  in  another,  arising 
during  their  owner^p  by  one  person  from  his  use  of  them,  will 
inhere  upon  the  distribution  of  ^e  property  among  the  heirs  of  the 
person  who  imposed  this  condition,  and  the  easement  will  pass  to 
the  one  taking  the  dominant  parcel  as  by  an  implied  grant.  This 
was  held  to  be  the  case  where  two  water  privileges  on  opposite  sides 
of  a  stream  were  owned  by  one  person,  and  the  spent  water  from 
the  mills  on  one  side  was  discliarged  below  the  dam  which  fed  the 
mills  on  the  other  side ;  and  the  right  to  thns  discharge  the  spent 
water  continued,  upon  the  owner's  death,  and  the  division  of  the 
estate,  in  the  respective  heirs  in  severalty.* 

The  owner  of  a  mill  and  the  owner  of  a  tract  of  land  adjoining, 
through  which  the  mill  race  flowed,  claimed  title  under  a  deed  of 
partition  which  reserved  to  the  owner  of  the  mill  the  entire  water 
right  as  then  enjoyed  by  the  mill,  with  free  ingress  and  egress  for 
the  repairs  of  the  dam  and  race,  and  a  sufficiency  of  earth  for  such 

'Johnson  V.Jordan,  2  Met.  334,  24a,  Rep.  404,   per   Miller.   J.;    Brakely  v, 

37  Am.  Dec.  85.     See  also  Randall  v.  Sharp,  10  N.  J.  Eq.  ao6,  209. 

McLaughlin,  lo  Allen,  366;  Warren  v.  •  Ellis  v.  Bassett,  laS  Ind.  iiB.  37  N. 

Blake,  54  Me.  276,  Sg  Am.   Dee.  748;  E-  Rep-  344;  Kilgour  v.  Ashcom.  5  H. 

Stillwell  V.  Fosier,  80  Me.  333,  14  All.  &  J.  82;  HuciemeJer  v.  Albro,  18  N.  Y. 

Rep.  731.  48;  Goodall  v.  Godfrey.  53  Vt.  219,  38 

'Russell  V.  Watts,  25  Ch.   Div.  559,  Am.  Rep.  671;  Burwell  v.  Hobson.  12 

573;    Snansborough    v.    Coventry,    9  Gratt.  323,  65  Am.  Dec.  147. 

Bing.  30s,   per  Tindal,  C.  J.;  Mitchell  *  Mason   v.   Honon.  67  Vi.   366,   31 

V.   Seipel,   53  Md,  .251,   270.  36  Am.  Atl.  Rep.  291. 

116 


Dgitiz'edbyCoOglC 


§  141.]  BY    IMPLIED   OBAKT   UPON    BEVEKAJS'CE. 

repurs.  Suit  was  brought  bj  the  owner  of  the  mill  to  recover 
damages  for  injnriee  to  the  banks  and  to  the  race,  alleged  to  have 
been  caused  bj  the  cattle  of  the  owner  of  the  adjoining  tract  of  land, 
wliilc  standing  in  and  crossing  tlie  race.  It  was  held  that  the  parties 
to  the  suit  were  entitled  to  the  same  rights  as  enjoyed  by  thoee 
under  whom  they  respectively  clumed,  at  the  time  the  deed  of 
partition  was  executed,  tlie  plaintiff  to  the  entire  water  right  and 
the  defendant  to  drive  liis  cattle  across  the  race,  or  to  suffer  them  to 
stand  in  it.' 

141.  There  is,  however,  much  authority  for  holding  that  upon 
t^e  aeveranoe  of  on  estate  an  apparent  eaaement  is  reserved  under 
very  much  the  same  circumstances  that  warrant  an  implied  grant  of 
Budi  an  easement; '  though  no  easement  can  be  taken  as  reserved  by 
implication,  unless  it  is  de  facto  annexed  to  the  grantor's  estate  at 
the  time  of  tlie  grant,  is  open,  visible  and  continuous  and  necessary 
to  the  enjoyment  of  the  estate  which  the  grantor  retains.  "  The 
principle  is,  that  where  the  owner  of  two  tenements  sells  one  of 
them,  or  the  owner  of  an  entire  estate  sells  a  portion,  the  purchaser  . 
takes  the  tenement,  or  portion  sold,  with  all  the  benefits  and  burdens 
which  appear  at  the  time  of  the  sale  to  belong  to  it,  as  between  it 

'  Clark  V.  Dcbaugh,  67  Md.  430.  10  All.  Rep.  437;  Seibcrt  v.  Levan.  8  Pa. 

Atl.  Rep.  241-  St.   383,   49   Am.   Dec.   S^S;  Pierce   v. 

■nilnoitr   Cihak  v.    Klekr.  117  III.  Cleland,  133  Pa.  St.  1S9,  19  Atl.  Rep. 

643,   7    N.    E.    Rep.    Iii;    Morrison   v.  353;  Pennsylvania  R.  Co,  v.  Jones.  50 

King.  62  111.  30,  Pa.   St.  417.  4*3;  Zcll  v.    Uajversalist 

IncUana;  Steinke  v.   Bemley,  6  Ind.  Soc.,  119  Pa.  St.  390,  13  Atl.  Rep.  447; 

App.  663,  34  N.  E.  Rep.  97.  Cannon  v.  Boyd,  73  Pa.  St.  179;  Phil- 
Haw  Hampthln:   Dunklee  v.  Wilton  tips   v.  Phillips.  4S  Pa.  St.  178.  86  Am. 

R.  Co.,  14  N'.  H.  489.  Dec.   577;  Overdeer   v,    UpdegrafF,   69 

Sew  jBiiey:  Greer  «,  Van   Meter (N.  Pa.  St.  110. 


J.  Eq.),  33  Atl,  Rep.  794;  Kelly  v. 
Dunning,  43  N.  J,  Eq,  Oz.  10  Atl.  Rep. 
276;  Fetters  v.  Humphreys,  18  N.  J. 
Eq.  260;  Seymour  v.  Lewis,  13  N.  J. 
Eq.  439,  78  Am.  Dec.  108;  Denton 
Leddell,  23  N.  J.  Eq.  64.  See,  how- 
r,  Tooihe  v.  Bryce.  so  N,  J.  Eq.  s&g, 


Bonfh  CaioUiik:  Elliott  v.  Rhett,  s 
Rich.  L.  405,  57  Am.  Dec,  750*  Cros- 
land  V.  Rogers,  yi  S.  C.  130,  10  S.  E. 
Rep.  874. 

TeniMMee:    RIghtsell    v.    Hale,    90 
Tenn.  556,  18  S.  W.  Rep.  245, 
Tennont;    H&rwood    v.    Benton,    32 
25  Atl.  Rep.  182.  Vt.  724. 

irarth  CuoUna:  Shaw  v.  Etheridge,  3  Wlwwuiii:  Galloway  v.  Bonesteel,6s 
Jones,  300;  Hair  v.  Downing.  96  N.  Wis.  79,  26  N,  W.  Rep.  262,  56  Am, 
C.  173.  Rep.  616;   Jarstadi  v.  Smith,  ji  Wis. 

PmujlTaiila :  Ortnsby  v.  Pinkerton,    96,  8  N.  W.  Rep.  zg;  Dillman  v.  Hofl- 
1S9    Pa.   Si.   458,    38    Atl.    Rep.   3<»:     man,  33  Wis,  559, 
Geible  v.  Smith,  146  Pa.  St.  376,  23 
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and  the  property  which  the  vendor  retains.  This  is  one  of  the 
reeoguized  modes  by  which  an  easement  or  servitude  is  created. 
No  easement  exists  so  long  as  there  is  a  nnity  of  ownership,  because 
the  owner  of  the  whole  may,  at  any  time,  rearrange  the  qualities 
of  the  several  parts.  But  the  moment  a  severance  occurs,  by  the 
sale  of  a  part,  the  right  of  the  owner  to  redistribute  the  properties 
of  the  respective  portions  ceases;  and  easements  or  servitudes  are 
created  corresponding  to  the  benefits  and  burdens  mutually  existing 
at  the  time  of  the  sale.  This  is  not  a  rule  for  the  benefit  of  pur- 
chasers only,  but  is  entirely  reciprocal.  Hence,  if  instead  of  a  bene- 
fit conferred,  a  burden  has  been  imposed  upon  the  portion  sold,  the 
purchaser,  provided  the  marks  of  tjie  burden  are  open  and  visible, 
takes  the  property  with  the  servitude  upon  it.  The  parties  are  pre- 
sumed to  contract  in  reference  to  the  condition  of  the  property  at 
the  time  of  the  sale,  and  neither  has  a  right,  by  altering  arraoge- 
inents  then  openly  existing  to  change  materially  the  relative  value 
of  the  respective  parts,"  ' 

In  Louisiana  such  an  implied  reservation  is  provided  for  by  the 
Code,  which  declares  that  if  the  owner  of  two  estates,  between 
which  there  exists  an  apparent  sign  of  servitude,  sell  one  of  those 
estates,  and  if  the  deed  of  sale  be  silent  respecting  the  servitude,  the 
same  shall  continue  to  exist  actively  or  passively  in  favor  of  or  upon 
the  estate  which  has  been  sold.*  Accordingly  where  the  owner  of 
two  lots  with  buildings  sells  one  of  them,  and  between  them  there 
is  an  apparent  sign  of  servitude,  with  reference  to  which  the  deed 
was  silent,  the  servitude  continues  to  exist.  Thus,  water-pipes  and 
gutters  fastened  to  the  building  sold,  for  the  use  of  that  retained, 
constitute  a  servitude  upon  the  lot  sold  in  favor  of  that  retained,  if 
they  were  attached  by  the  owner  of  both  and  used  during  his 
ownership,  and  this  apparent  ownership  continued  at  the  time  of 
the  sale  and  afterwards.* 

142.  The  leading  ease  in  support  of  tbe  doctrine  of  Implied 
rsaervatlona  of  easements  ia  the  maoh-disouased  case  of  Pyer  v. 
Carter.*  In  that  case  the  owner  of  a  single  house  converted  it  into 
two  houses.  While  he  was  the  sole  owner  he  had  constructed  a 
drain  under  both  of  them.     He  sold  the  houses,  one  after  the  other 

'  Onierbridse  v.   Phelps,  13  Abb.  N.         '  Taylor  v.   Boulware.  3S   La-   Ann. 
C.  117.   135.   58  How,   Pr.  77,  per  Sel-     469. 
den.  J,   See.  however,  later  cases,  §  IM,        <  i  H,  &  N.  916.  92a  (i8s7) 

'  R,  Cir.  Code.  art.  765. 
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to  difFerent  porehaeere,  and  the  first  purchaser  who  bought  the  lot 
over  which  the  other  houBe  wae  dr^ed  stopped  the  drain,  so  that 
the  water  from  the  other  house  could  not  fiow  off.  It  was  not 
Bhown  that  such  lirst  purchaser  knew  of  the  position  of  the  drain. 
In  an  action  by  the  second  purchaser  judgment  was  given  in  his 
favor,  the  court  saying  that  the  defendant  took  his  part  of  the 
house  ' '  such  as  it  is, "  subject  to  all  the  apparent  signs  of  servitude 
which  existed;  and  that  by  "  apparent  signs  must  be  understood 
not  only  those  which  must  necessarily  be  seen  but  those  which  may, 
be  seen  or  known  on  a  careful  inspection  by  a  person  ordinarily 
conversant  with  the  subject. " 

This  case  has  been  repeatedly  disapproved  in  England.  In 
8n£field  v.  Brown,'  Lord  Chancellor  Weetbury,  after  stating  the  case 
of  Pyer  v.  Carter,  said:  "  It  was  held  that  Ae  second  purchasw 
was  entitled  to  the  ownership  of  the  drain,  that  is,  to  a  right  over 
the  freehold  of  the  first  purchaser,  becaose,  said  the  learned  judges, 
the  first  purchaser  takes  the  house,  '  such  as  it  is. '  But  with  great 
reepeot,  the  expression  is  erroneous,  and  shows  the  mistaken  view 
of  the  matter ;  for  in  a  question,  as  this  was,  between  the  purchaser 
and  the  subsequent  grantee  of  his  vendor,  the  purchaser  takes  the 
house  not '  ench  as  it  is, '  but  such  as  it  is  described  and  sold  and  con- 
veyed to  him  in  and  by  his  deed  of  conveyance ;'  and  the  terms  of  the 
conveyance  in  Pyer  v.  Carter  were  quite  inconsistent  with  the  notion 
of  any  right  or  interest  remaining  in  the  vendor.  It  was  said  by 
the  court  that  the  easement  was  '  apparent, '  because  the  purchaser 
might  have  found  it  out  by  inquiry ;  but  the  previous  question  is 
whether  he  is  under  any  obligation  to  make  inquiry,  or  would  be 
affected  by  the  result  of  it;  which,  having  regard  to  his  contract 
and  conveyance,  he  certainly  was  not.  Under  the  circumstanoee  of 
the  case  of  Pyer  v.  Carter,  the  true  construction  was,  that  as 
between  the  purchaser  and  the  vendor,  the  former  had  the  right  to 
stop  and  block  up  the  drain  where  it  entered  his  premises,  and  that 
he  had  the  same  right  against  the  vendor's  grantee.  I  cannot  look 
upon  the  case  as  rightly  decided,  and  must  wholly  refuse  to  accept 
it  as  any  authority. "  * 

'  4  De  G.  J.  &  S.  i8s,  196  (1864).  v.   Harford,   L.   R.   3   Eq.    507;    Car- 

'  See,    also   taking   the   same   view,  brey   v.   Willis,  7  Allen,  364,  83  Am. 

Crossl«y   v.   Lighlowler,   L.   R.   2   Ch.  Dec.    688,    per     Hoar,    J.;     Randall 

478,    per     Lord    Chelmsford;    Wheel-  v.    McLaughlin,  10    Allen,    366,   368; 

don  V.  Burrows,  13  Ch.  D.  31;    Brown  Buss  v.  Dyer,    125   Mas».    887;   Wat- 

V.  Alabaster.  37  Ch.  D.    490;    Russell  reo    v.    Blake,  54    Me.   276,   89   Am. 
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III.      When  ConUnaoua  and  Apparent. 

143.  A  oontinuouB  easement  is  one  vMah  may  be  eajored  with- 
oat  the  interrention  of  any  aot  on  the  part  of  anyone ;  as  a  drain, 
bj  which  surface  water  is  carried  overland.  A  non-continuous  ease- 
ment is  one  to  the  enjoyment  of  which  the  act  of  the  party  is 
e&^utial,  and  of  this  class  is  a  right  of  way.*  "  Both  these,  the  con- 
tinuous and  the  non -continuous,  may  be  granted  and  annexed  to 
the  same  estate.  Upon  the  unity  of  title  they  would  both  cease  to 
exist  as  easements.  Upon  the  severance  of  the  estate  the  continuous 
would  revert  and  pass  by  the  conveyance,  but  the  non-continuous 
would  not  revert  or  pass  but  by  a  new  creation.  This  distinction, 
and  this  result,  is  recognized  in  the  earlier  and  later  cases  upon  the 
subject."' 

The  test  of  continnousness  is  that  there  is  an  alteration  or  arrange- 
ment of  a  tenement  which  makes  one  part  of  it  dependent  in  some 
measure  upon  another.  This  alteration  or  arrangement  must  be 
intended  to  be  permanent  in  ite  nature.  As  applied  to  a  water 
course  it  is  not  essential  that  the  water  should  flow  of  itself  continu- 
ously, but  that  the  artificial  arrangement  by  which  the  flow  of  water 
is  produced  should  be  of  a  permanent  nature.  This  is  the. con- 
clusion stated  by  Mr.  Gale  in  bis  work  upon  Easements.*  "  It  is 
with  a  view  of  bringing  out  this  quality  of  permanence  that  the 
learned  author  contrasts  tliis  class  of  easements  with  a  right  of  way, 
'  the  enjoyment  of  which  depends  upon  an  actual  interference  of 

Dec.  7431   Mitchell   v.  Seipel,   S3  Md.  Corliss  Steam  Co.,  9  R.  I.  564;  Evans 

Iji.  36   Am.   Rep.  404;  Burns  v.   Gal-  v.  Dana,  7  R.  1.  306;  Kenyon  v.  Nich- 

lagher,   63    Md.    462;    Shoemaker    v.  ols,    t   R.   I.   411;    Elliott  v.   Rhetl.    5 

Shoemaker.  11  Abb.  N,  C.  So,  S4;  arti-  Rich.  L.  405.  57  Am.  Dec.  750. 

cle  by  Qemeat  Hugh   Hill,  4  Am.  L.  Loiil«l«u:  The  Code  declares:  Con- 

Rev.  40.  tinuous  servktides  are  those  whose  use 

'  Polden  V.   Bastard,   L.   R.  i   Q.  B.  is  or  may  be  continued,   without  the 

156.  affi'g  4  B.   &  S.   258;  Morgan  v.  act    ol    man.      Such    are    aqueducts, 

Meuth,  60  Mich.   138,   37  N.  W.   Rep.  drain,  view  and  Ihe  like.     Disconlinu- 

5og:    Bonelli  v.   Blakemore,  66   Miss,  ous  servitudes  are  such  as  need  the  act 

136.  5  So.  Rep.  228;  Kelly  v.  Dunning,  of  man  to  be  exercised.     Such  are  the 

43  N.  j.  Eq.  6a,  10  AH.  Rep.  rjb;  Den-  rights  of  passage,  of   drawing  water, 

ton  V.  Leddell.  23  N.  J.  Eq.  64;  Fetters  pasture  and  the  like.     R.  Civ.  Code- 

V.     Humphreys,    18    N.    J.    Eq,    j6o;  1889,  Art.  727. 

Lampman    v.    Milks,    3i    N.   Y.   505;  'Providence     Tool    Co.    v.    Corliss 

Outerbridge   v.   Phelps.   58   How.   Pr.  Steam  Engine  Co.,  9  R.  I.  564,  572.  per 

77:  O'Rorke  v.  Smith.  11  R.  I.  259,  23  Brayton,  J. 

Am.  Rep.  440;  Providence  Tool  Co.  v.  'Gale  on  Easements,  6th  ed.  p.  87. 
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m&n  at  each  time  of  enjoymeut.*  Now,  what  is  meant  by  that  een- 
tence  u  that  the  bnrtben  of  the  eaaement  in  the  case  of  a  right  of  way 
is  not  fdt  by  the  servient  tenement  except  at  tlie  moment  of  each 
enjoyment  of  it,  A  permanent  etructure  upon,  or  alteration  of,  the 
servient  tenement  ie  not  a  necessary  element  of  such  an  easement. 
And  by  the  exprestdon  '  interference  of  man  at  each  time  of  enjoy- 
ment,' is  meant  no  more  than  an  interference  with  the  servient 
tenement  by  an  entry  upon  it,  as  illustrated  not  only  by  ordinary 
rights  of  way,  but  also  by  rights  of  way  with  a  right  to  take  some- 
thing from  the  servient  tenement." ' 

To  make  an  easement  of  a  flow  of  water  continnoua,  it  is  not 
essential  that  it  shall  be  so  arranged  that  the  flow  of  water  is  by  force 
of  gravity  alone.  The  mere  fact  that  a  machine  is  used,  snch  as  a 
hydraulic  ram,  which  is  substantially  self-acting,  does  not  make  the 
easement  non-continuous.  "  It  is  said  that  the  owner  of  the  ser\'i- 
ent  tenement  will  be  subjected  to  the  servitude  of  a  more. frequent 
entrance  upon  his  land  for  the  purpose  of  adjusting  and  repairing 
the  ram  than  he  would  in  case  of  an  artificial  ditch  or  pipe  or  dam. 
But  I  think  t^e  difference  is  one  of  degree  and  not  of  character, 
and  it  is  hardly  neceesary  to  say  that  a  mere  dilference  of  degree 
will  not  alter  the  case."  *  And  so  the  use  of  a  pump  to  produce  a 
flow  of  water  from  a  spring  or  well  does  not  destroy  the  continuous 
character  of  the  easement' 

144.  A  non-oontmiioua  easement  is  one  whose  enjoyment 
depends  upon  an  actual  intsribrenoe  of  man  at  each  time  of  enjoy- 
ment. "  Tliere  ie  a  distinction  between  easements,"  says  Chief 
Justice  Erie,  "  such  as  a  right  of  way,  or  easement  used  from  time 
to  time,  and  easements  of  necessity  or  continuous  easements.  The 
law  recognizes  tiiis  distinction,  and  it  is  clear  tliat,  upon  a  severance 
of  tenements,  easements  used  as  of  necessity,  or  in  their  nature  con- 
tinuous, will  pass  by  implication  of  law  without  any  words  of  grant, 
but  with  regard  to  easements  which  are  used  from  time  to  time  only, 
they  do  not  pass  unless  the  owner,  by  appropriate  language,  shows 
an  intention  that  they  should  pass.  Tlie  right  to  go  to  a  well  and 
take  water  is  not  a  continuous  easement,  nor  is  it  an  easement  of 

'  Larsen  v.  Peterson,  53  N.J.  Eq.  88.        'Tooihe   v.  Bryce,  50  N.  J.  Eq.  589, 

94,  30  Atl.  Rep.  1094,  per  Pitney,  V.  C,     610,  25  Atl.  Rep.  181,  per  Pitney,  V.  C. 

ciling   Polden  v.    Bastard,   4  B.  &  S.         '  Larsen  v.  Peterson,  53  N.  ).  Eq.  88, 

257.  L.  R.  1  Q.   B.  156.  95;  Seymour  v.   Lewis,    13  N.  J.   Eq. 

439.  78  Am.  Det.  H)8. 
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necessity."  In  the  case  before  tfae  court  the  owner  of  tlie  adjoin- 
ing estates  devised  them  to  different  persons.  There  was  on  one  of 
them  a  well  and  pump  to  which  the  tenant  of  tlie  other  was,  when 
the  will  was  made,  and  for  some  time  before  had  been,  in  the 
habit  of  resorting  for  water,  with  the  knowledge  o£  the  testatrix, 
using  a  footway  from  his  dwelling-house  into  the  yard  where  the 
pump  was.  He  had  no  supply  of  wat«r  on  his  own  premisies,  but 
might  have  obtuned  it  there  by  digging  a  well  fifteen  or  twenty  feet 
deep.  The  testatrix  devised  the  premiees  "as  now  in  tlie  occupa- 
tion ' '  of  the  tenant.  The  devisee  sold  to  the  defendant,  who  claimed 
the  right  to  use  the  pump.' 

146.  Three  things  ore  eeaential  to  the  oreatloiL  of  an  easement 
ap<»i  the  sererenoe  of  an  estate,  upon  the  ground  tliat  tlie  owner 
before  the  severance  made  or  used  an  improvement  in  one  part  of 
the  estate  for  the  benefit  of  another.  First,  there  must  be  a  separa- 
tion of  the  title.  Second,  it  must  appear  tliat  before  tlie  separation 
took  place  the  use  which  ^ves  rise  to  the  easement  shall  have  been 
so  long  continued  and  so  obvious  or  manifest  as  to  show  that  it  was 
meant  to  be  permanent;  and,  tliird,  that  the  easement  shall  be 
necessary  to  the  beneficial  enjoyment  of  the  land  granted  or  retained. 
"  An  easement  which  is  apparent  and  eontinuons,  sneh  as  a  drain 
or  other  artificial  water-course,  a  thing  which  is  continuous  in  its 
service,  and  can  always  be  seen  or  known  on  careful  inspection,  will 
pass  on  the  severance  of  two  tenements  as  appurtenant,  without  the 
nse  of  the  word  '  appurtenances;  '  but  an  easement  which  is  not 
apparent  and  non-continuous  such  as  a  right  of  way,  which  is 
enjoyed  at  intervals,  leaving  no  visible  sign,  in  the  interim,  of  its 
existence,  will  not  pass  nnless  the  grantor  uses  language  sufficient  to 
create  the  easement  de  novo."  * 

146.  If  the  arrangement  or  improvement  is  apparently  deigned 
to  be  permanent,  and  is  valnable  to  the  enjoyment  of  the  parcel 
granted,  it  is  presnmed  that  the  particB  contracted  with  reference  to 
the  condition  of  the  property  at  the  time  of  the  grant,  ' '  A  mere 
temporary  or  provisional  arrangement,  however,  which  may  have 
been  adopted  by  the  owner  for  the  more  convenient  enjoyment  of 
the  estate,  cannot  constitute  the  degree  of  ueeessity  or  permanency 
which  would  authorize  the  engrafting  upon  a  deed,  by  construction, 

'  Poldeo  V.  Bastard,  4  B.  &  S.  2SS,  70.  10  All.  Rep.  376,  per  Van  Fleet,  V. 
ftfi'd.  L,  R.  I  Q.  B.  156.  C;    Hurlburt    v.   Firth,   10  Phil.    135: 

*  Kelly   V.  Dnnning,  43  N.  J.  Eq.  62.     Kieffer  v.  Imholf,  16  Pa,  St.  438. 
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of  a  right  to  the  enjoyment  of  something  not  within  the  lines 
described.  To  justify  such  construction,  it  must  appear  from  the 
dispoeition,  arrangement  and  use  of  the  several  parts,  that  it  was  the 
owner's  purpose  in  adopting  the  existing  arrangement  to  create  a 
permanent  and  common  use  in  the  one  part  for  the  benefit  of  the 
other,  or  for  the  mutual  benefit  of  both,  and  it  must  be  reasonably 
inferable,  from  the  eristang  disposition  and  use,  that  it  was  intended 
to  be  continuous,  notwithstapdipg  the  severaBce  of  ownership." ' 
147.  Wliere  the  eaMtuent  or  quasi-dasetnent  ia  oontinaous, 
apparent  and  reasonably  neoeMary  to  the  beneficial  enjoyment  of 
the  estate  for  which  it  is  claimed,  a  grant  thereof  will  be  implied.' 
The  rule  applies  especially  in  favor  of  easements  of  air  and  light, 
lateral  support,  partition  walls,  drains,  aqueducts,  conduits  and 
water-pipes  or  spouts,  aU  these  being  continuous  easements  techni- 
cally so  called, —  that  is  to  say,  easements  which  are  enjoyed  witli- 
ont  any  active  intervention  of  the  party  entitled  to  enjoy  them. "  ' 

'  Jolin  Hancock   Mut.  L.  Ins.  Co.  v.  Bhode  bland;  O'Rorke  v.  Smith,   ii 

Patterson,  103  Ind.   582,  3  N.   E.  Rep.  R.  1.   259,   362,  23  Am.   Rep.  440.  per 

188,  53  Am.  Rep.  550,  pet  Miichrll,  C.  Durfee,   C.  J.     To  like   effect,   Provi- 

J.,  citing   Francies's  App.,   g6   Pa.  St.  dence  Tool  Co.   v.  Corliss  Steam  En- 

200.     And  see  Flint  v.  Bacon,  13  Hun,  gine  Co.,  9    R.   I.   564,   571;  Evans  v. 

454.  Dana.  7  R.  I.  306. 

'  HturUnd :  Oliver  v.  Hook,   47  Md.  Tmummm  :  Brown  v.  Berry,  6  Coldw. 

301.  98. 

Wohlgftn;    Morgan     v.     Meuth,    60  Vlrgiaia:    Sanderlin   v.    Baxter,    76 

Mich.  238,  27  N.  W.  Rep.  509.  Va.  299,  44  Am.  Rep.  165. 

muisdl^:  Bonelli  v.  Blakemore,  66  In  Lnnisiaiia  the  Code  provides:  Ser- 

Miss.  136,  5  So.  Rep.  22S.  vlludes  are  either  visible  and  apparent 

ItBwJBiMr:  Kelly  V.  Dunning,  43  N.  or  non-apparent.    Apparent  servitudes 

J.  Eq.  62,  10  Atl.  Rep.  276;  Fetters  v.  are  such  as  are  to  be  perceivable  by 

Humphreys,  19  N.  J.  Eq.  471;  Stuyve-  exterior  works;  such  as  a  door,  a  win- 

sant  V.  Woodruff,  21  N.J.  L.   133,47  dow,  an  aqueduct.    Non-apparenc  serv- 

Ara.   Dec.   156;    Denton  v.  Leddell,  23  itudes  are  such   as  have   no  exterior 

N.  J.  Eq.  64.  sign  of  their  existence;  such,  [or  in- 

KewTork:  Lanipinaa  v.  Milks,  zi  N.  stance,  as  the  prohibition  of  building 

Y.  50s,  508;  Rogers  v.  Sinsheimer,   50  on  an  estate,  or  of  building  above  a 

N.  Y.  646:  Butterworth  v.  Crawford,  particular  height.     R.  Civ.  Code,  18S9, 

46  N.  Y.  349,  7  Am.  Rep.  352.  Art.  728. 

PcniuylTaaU :  Geible  v.  Smith,  146  In  PmuitItwiI*,  contrary  to  the  gen- 
Pa.  St.  376,  23  Atl.  Rep.  437;  Grace  eral  rule,  a  right  of  way  is  regarded  as 
Meth.  Epis.  Church  v.  Dobbins,  153  a  continuous  and  apparent  easement 
Pa.  St.  394,  25  Atl.  Rep.  1120;  Over-  which  passes  by  implication.  Cannon 
deer  v.  Updegraff,  69  Pa.  St.  110;  v.  Boyd,  73  Pa.  St.  179. 
Francies's  Appeal,  96  Pa.  St.  200;  'O'Rorke  v.  Smith,  11  R.I.  59,  per 
Kieifer  v.  Imhoff.  26  Pa.  St.  438.  Durfee,  C.  J. 
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If  the  owner  of  land  subjects  one  part  of  it  to  accoiumodatioiiB 
resembling  contdnuous  easements  for  tlie  benefit  of  another  part, 
sQch  accommodationB,  bj  conveyance  of  one  part,  readily  become 
contdnuooB  easemeDts  for  the  benefit  of  the  otlier  part.*  If  the 
dominant  part  of  the  estate  is  first  sold,  the  reasons  are  strong  for 
holding  that  the  part  retained  is  subject  to  sncli  easements.^  This 
rule  applies  to  cases  of  judicial  sales  of  the  part  of  the  land  subject 
to  continnooB  and  apparent  eervitndes,  as  well  as  to  private  salee.^ 

1 48.  To  create  an  implied  easement  upon  the  seTeranoe  of  ao 
estate  Uie  easement  or  serritude  must  be  open  and  visible,  or  there 
must  be  some  apparent  mark  or  sign  which  wonld  indicate  its  exist- 
ence to  one  reasonably  familiar  with  the  property,  on  an  inspection 
of  it.* 

Where  the  easement  is  not  contained  in  the  grant,  it  does  not 
exist  unless  the  sign  of  the  servitude  be  open  and  visible,  or  there  be 
some  apparent  mark  or  sign  which  would  indicate  its  existence  on 
an  inspection  of  the  premises  by  one  familiar  with  them.  Thus, 
the  owner  of  land  upon  which  there  was  a  building,  conveyed 
the  part  npon  which  the  building  stood  by  metes  and  bounds  with- 
out mentioning  the  building.  Afterwards  he  conveyed  the  remain- 
ing part  of  the  land  to  another,  who  had  a  survey  of  the  land  made, 
which  showed  that  a  portion  of  the  building  stood  upon  a  portion  of 
the  land  conveyed  to  him.  It  was  held  that  the  purchaser  of  the 
building  had  no  easement  npon  the  adjoining  land  in  respect  to  the 
overlapping  of  his  building,  for  no  ordinary  inspection  of  the  prem- 
ises would  reveal  the  fact  liiat  the  building  extended  beyond  the  line 
of  the  lot  upon  which  it  was  supposed  to  stand.' 

>Kenyon   v.    Nichols,   i   R.    I.  411;  v.  Plainondun,  75  111.  iiS;  Phillips  v. 

Evans  v.   Dana,   7  R.   I.   3o6;    Provi-  Phillips,  48  Pa.  St,   178,  86  Am.  Dec. 

dence  Tool  Co.   v.  Corliss  Steam  En-  577;    Providence  Tonl   Co.   v.   Corliss 

gioe   Co.,    g  R.   I.   564;    Weimore   v.  Steam    Engine  Co.,  9  R.  1.  564;   Hardy 

Fiske,   15  R.    I-   354,  S  All.   Rep.  375;  v.   McCuUough.  33  Grait.  asi;  Sander. 

Sandeilin    v.   Baxter,   76  Va,   xqg,   44  lin  v.  Baxter,   76  Va.  399,  44  Atn.  Rep. 

Am.  Rep.  165;    McCarty  v.  Kitchen-  165. 

man,  47  Pa.  St.  739,  86  Am.  Dec.  53B.  '  Reiners  v.   Young,   16  N.  E.    Rep. 

'  g§  W9, 1«.  368,  109  N.  V.  648.     Not  reported   in 

■Cannon  v,  Boyd,  73  Pa.  St.  179.  full  because  a  majority   of   the  court 

•Suffield  V.   Broi*n,  4  De  G.  J.  &  S.  did  not  concurin  theopinion.     Reiners 

185;     United    Stales    v.    Appleton,    i  v.  Young,  38  Hun,  33;,  to  the  contrary, 

Sumn.  493;  Butterworth  v.  Crawford,  seems  to  be  overruled, 

46  N.  Y.  349,  7  Am.  Rep.  353;  Ingals 
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149.  But  the  mere  Ibot  that  a  drain  or  aqnedoot  la  outoealsd 
from  casual  Tiaioii  does  not  prevent  its  being  "apparent"  within 
the  meaning  of  the  role  above  stated.'  In  many  caBes  both  ends- 
of  the  aqueduct  or  drain  are  visible,  or  there  are  signs  bj  which  they 
may  be  discovered ;  but  this  is  not  essential.  Water-pipes  leading 
from  a  driven  well  in  a  yard  to  sinks  in  the  kitchens  of  a  double 
dwelling-house,  there  ending  in  pumps,  by  which  the  water  is 
habitually  drawn  from  the  well  for  domestic  purposes,  the  well  and 
water-pipe  being  completely  hidden  from  view,  form  an  apparent 
and  continuous  easement  which  passes  with  a  conveyance  of  one 
part  of  the  dwelling-house,  the  owner  retaining  the  other  part  of 
the  house  and  the  yard  containing  the  well.  Here  the  only  thing 
visible  was  the  pump,  but  that  indicated  water-pipea  and  a  supply 
of  water  from  some  source.  The  controlling  fact  in  this  case  is  that 
the  existence  of  a  gtiom-eaeeuient  is  shown  by  something  in  sight  upon 
the  dominant  tenement,  ' '  That  is  the  point  to  which  the  attention 
of  the  purchaser  is  naturally  directed ;  and  the  principle  upon  which 
the  eases  go  is  that  he  is  entitled  to  the  tenement  he  buys  in  its  then 
present  condition,  and  the  use  of  all  such  easements  as  are  apparent 
and  continuous.  Now,  the  easement  which  he  sees  on  the  tenement 
which  he  buys  must  be  held  to  he  apparent. "  * 

An  easement  ia  apparent  if  the  parties  have  actual  knowledge  oi 
its  existence,  or  knowledge  of  such  parts  as  to  put  them  upon 
inquiry.* 

1 60.  A  drain  ia  a  oontinuoua  easement,  but  whether  it  is  appar- 
ent depends  upon  oiToumstanoes.*  If  it  is  apparent,  then  "if  the 
owner  of  a  tract  of  land,  of  which  one  part  has  had  the  benefit  of  a 
drain  through  or  in  the  other  part,  sells  either  part,  an  easement  is 
created  by  implication  of  law  in  or  to  the  other  part.  And  this  is 
the  case  even  if  it  is  the  servient  part  that  is  sold." 

'Nicholas      v.    Chamberlain,     Cro.  'Larsen   v.   Peierson.   53  K.  J.   Eq, 

Jac.  131,  an  aqueduct;  Pyer  v.  Carter.  SS.  94,   per  Pitney.   V.  C.     See  a.s  to 

I  H.  &  N.  gi6,  a  drain;  Watts  v.  Kcl-  knowledge,  Tabor  v.  Bradley,  18  N.Y. 

son,  L.   R.    6   Ch.    166.   an   aqueduct;  tog. 

Larsen  V.  Peierson,  53  N.  J.  Eq.  88,  9a.  *  Demon  v.    Leddell,  33  N.  J.  Eq. 

30  Atl.  Rep.  1094,  an  aqueduct;  Toothe  64,  per  Zabriskie,  Cb.     See  also  Kelly 

V,  Bryce,  50  N.  J.  Eq.  589.  a5  Atl.  Rep.  v.  Dunning,   4.3  N.   J.   Eq.  6a,  10  Atl, 

181,  an  aqueduct.  Rep.  176;  McPherson  v.  Acker,  McAr 

■Larsen  v.  Peterson,  53  N,  J,  Eq,  ihur&  M.  150, 
88,  93,  per  Pitney,  V.  C, 
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WHEN   OONTIKUOU8    AKD   AFPARBST.  [§  151 

In  most  of  tlie  caaee  under  ordinary  circumstanceB,  a  drain  ie 
r^arded  as  both  a  continuoiiB  and  apparent  easement.' 

The  owner  of  two  adjoining  honses  and  lote  id  a  city  built  a  vanlt 
half  in  each  lot,  and  erected  an  ont-house  for  each  dwelling  over 
the  vault.  A  drain  from  the  vanlt  ran  throngh  one  of  the  lots,  which 
tlie  owner  sold  bj  a  deed  with  full  covenants  witliont  reservation. 
There  was  nothing  in  the  eitoation  or  appearance  of  the  premises 
to  indicate  the  existence  of  a  drain.  It  was  held  that  the  servitude 
was  not  apparent  and  that  no  easement  existed  in  favor  of  the  other 
lot.= 

Upon  assignment  of  dower  and  homestead,  an  implied  easement 
that  is  not  necessary  for  fiie  part  assigned  is  not  created  in  the 
assignee.  Thus,  there  is  no  vBible  right  to  use  a  sewer  running 
from  the  premises  assigned  in  dower,  which  discharged  upon  another 
part  of  the  land  which  was  formerly  of  the  same  estate,  if  a  cesspool 
could  be  built  upon  any  part  of  the  land  assigned  at  a  reasonable 
outlay.  The  former  ownership  of  these  different  parcels  by  one 
person  does  not  subject  each  parcel  to  all  the  uses  made  of  it  before 
the  division  for  the  benefit  of  the  other.' 

The  purchaser  of  land  through  which  there  is  an  underground 
drain,  not  apparent,  takes  the  land  free  from  the  servitude  of  the 
drain.  "  He  has  the  right  to  suppose  that  the  apparent  condition 
is  the  real  one,  and  if  the  deed  gives  no  notice  of  any  right  in  favor 
of  the  lot  retained  by  the  grantor  upon  or  across  the  lot  conveyed, 
the  latter  lot  is  freed  from  the  servitude.  The  grantor  cannot  both 
sejl  his  right  and  keep  it.'" 

161.  An  aqneduot  or  oondnit  by  pipes  for  oonveying  water  ia 
an  apparent  eaaemsat.°  Where  one  purchased  land  upon  which 
there  was  at  the  time  a  stable  and  green-honse  which  were  supplied 
witli  two  continuous  streams  of  water,  forced  up  throngh  an  under- 
ground pipe  from  the  hydraulic  rams  driven  by  the  waters  of  a  spring 

'  Pyer  v.   Carter,   t    H.   &    K.    qi6,  ^Munslon    v.    Reid,  46    Hun,    399. 

nbich  is  not  questioned  on  this  point;  403.  per  Landoa,   J.;    Buttemoith   v. 

Enan  v.  Cochrane,  4  Macq.  117;  Par-  Crawford,  46  N.   Y.  349.  7  Am.   Rep. 

sons  V.  Johnson.  68  N.   Y.  63,  33  Am.  351;  Outerbrldge  v.  Phelps,  13  J.  &  S. 

Rep.   149;   Thayer  v.  Payne,  2  Cush.  JSS;  Johnson  v,  Knapp,  150  Mass.  267, 

337;  Sanderiin  v.  Baxter,   76  Va.  igg,  33  N.  E.  Rep.  40;   Etolliff  v.  Boston  S 

44  Am.  Rep.  165.  M.  R.  Co.,  68  Me.  173. 

*  Buiterworth  v.  Crawford,  46  K.  Y.  *  Nicholas  v.   Chamberlain,  Cro.  Jac. 

34Q,  7  Am.  Rep.  353.  lai;  Wardle  v.  Brocklehurst,  i  El.  & 

'Smith    V.    Smith,  63    N.    H.  499:  El.  1058. 
Smith  V.  Blanpied,  63  N.  H.  6s3. 
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§§  152,    153.]       BY    IMPLIED   OBANT   DPON    SEVEEAHCE. 

OD  a  portion  of  the  grantor's  estate  which  he  retained,  it  was  held 
tliat  the  flow  of  water  so  driven  up  by  the  rame  was  an  apparent  and 
continuous  easement  which  passed  with  the  land  conveyed  as  neces- 
sary for  the  beneficial  use  of  the  premises,  and  with  it  ae  a  second- 
ary easement,  the  right  to  enter  npon  the  land  retained  to  repair 
and  maintain  the  rams,  and  that  the  defendant  did  not  alter  com- 
plainant'e  rights  by  stopping  the  flow  at  the  barn  just  before  the 
delivery  of  the  deed.' 

16S.  An  open  ditoh  is  an  apparent  and  continuonB  easement  of 
the  kind  that  arises  upon  the  severance  of  an  estate.  "  If  a  man  has  ■ 
two  fields,  drained  by  an  artiticial  ditch  cut  through  both,  and  he 
grants  to  another  person  one  of  the  fields,  neither  he  nor  his  grantee 
can  stop  np  the  drain,  for  there  would  be  tlie  same  right  of  drainage 
after  tlie  grant  as  before,  since  the  land  was  sold  with  the  drain  in 
it.""  An  open  artificial  water- course  is  governed  by  the  same 
rule  as  a  natural  water-coarse,* 

The  enjoyment  of  light  and  air  is  an  apparent  and  continuous  ease- 
ment and  passes  by  an  implied  grant  or  reservation,  in  the  few  states 
in  which  such  an  easenfent  can  be  created  by  implication.  Tlius 
the  presence  of  a  window,  in  use  for  tlie  purpose  of  admitting  light 
and  air  at  the  time  of  a  conveyance,  makes  tlie  easement  apparent 
and  the  quality  of  the  enjoyment  of  this  easement  is  wholly  con- 
tinnous.* 

1 63.  A  party-wall  is  both  an  apparent  and  oontinnons  easement. 
"Wliere  the  owner  of  one  of  two  adjoining  buildings  conveyed 
one  of  them  by  a  description  which  parsed  with  the  lot  the  party- 
wall  and  two  inches  beyond,  the  lot  so  conveyed  was  impliedly 
charged  with  a  servitude  of  having  the  party-wall  stand  as  an 
exterior  wall  for  the  other  boilding,  and  as  a  support  for  its  beams 
so  long,  at  least,  as  the  buildings  should  endure.  Upon  a  severance 
of  the  two  properties  one  was  charged  with  the  servitude  and  the 
other  acquired  a  corresponding  easement.  This  would  be  discoverd 
by  an  inspection  of  the  premises  by  one  familiar  with  tttem,  and  a 
measurement  of  the  house  would  certainly  have  disclosed  it.' 

'  Toothe  V.   Bryce,  so  N,  J.  Eq,  589,  '  Munsion  v.  Reid,  46  Hun,  399. 

as  All.  Rep,  i8a.  *Greer  v.  Van  Meter  (N.  J.   Eq.)  33 

■  Dodd  V.  Burchell,  i  Hurl.   &  Colt,  At],  Rep.  794. 

113,  per  Baron  Martin;  Hair  v.  Down-  '  Rogers  v.  Stnsheimer,  50  N.  Y.  646; 

tng,   96  N.   C.   tJ2;  Saaderlin  v.  Bax-  the  case  of  Griffiths  v.  Morrison.  106  .N. 

ter,  76  Va.  399. 44  Am.  Rep.  165;  Scott  Y.  165,   la  N.   E.   Rep.   580,   is  distin- 

V.  Beutel,  33  Gralt.  i.  guished.     See  also  Reiners  v.  Young. 
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THB  BLBHSHT  OF  NBOBSBITT. 


[§15i 


rV.     Th^  SlemerU  of  Ifeceasi^. 

164.  It  is  deolared  in  many  oaaes  that  no  eaaement  or  quasi- 
eaaemeiit  oan  be  taken  as  granted  or  reserved  by  implication, 
onleBs  it  is  reasonably  neoespary  to  the  enjoyment  of  riie  estate 
granted  or  retained  by  the  grantor,  and  the  easement  ia  in  fact 
annexed  to  it  and  in  use  at  the  tinie  of  tlie  grant,  and  is,  as  well, 
open,  apparent  and  continuons.^ 

It  has  been  bLowu  already  that  the  doctrine  of  implied  eaeemente 
upon  the  severance  of  a  tenement  is  conlined  to  cases  of  grants, 
according  to  the  best  authorities  in  England  and  America.  The 
rule,  therefore,  that  an  implied  easement  must  be  reasonably  necee- 
eary  should  be  confined  to  cases  of  grants.  According  to  these 
anthorities  there  can  be  no  reservation  of  an  easeiueut  by  implica- 
tion unless  the  easement  is  strictly  one  of  necessity.'     Wliere  how- 


38  Hno,  335;  Eno  v.  Del  Vecchio,  4 
Duer,  S3,  6  Doer,  17;  Henry  v.  ICoch, 
So  Ky.  391,  44  Am.  Rep.  4S4;  IngaU  v. 
Plamondon,  75  111.  Il3;  Honell  v. 
Estes,  71  Tex.  690,  is  S.  W.  Rep.  63; 
Western  Nat.  Bank's  App.,  102  Pa.  St. 
171. 

'  Brown  v.  Alabaster,  L.  R.  37  Cb. 
D.  490;  Watts  V.  Kelson,  L.  R.  6  Ch. 
App.  166;  Russell  V.  Watts,  L.  R.  25 
Ch.  D.  559, 573;  Whceldon  v.  Burrows, 
IS  Ch.  D.  31 ;  Suffield  V.  Brown,  4  De 
G.  J.  k  S.  IBs;  Polden  v.  Basurd,  L. 
R.  1  0-  B.  156,  affi'g  4  B.  &  S.  258. 

OiUfimla:  Cave  v.  Crafts,  53  Cal. 
'35- 

OoBBMtlMit:  Whiting  v.  Gaylord,  66 
Conn.  337. 

miurii:  Cihak  v.  Klekr,  117  111.  643, 
7  N.  E.  Rep.  III. 

ladiuk:  John  Hancock  Mut.  L.  Ins. 
Co.  V.  Patterson,  103  Ind.  582,  a  N.  E. 
Rep.  188. 

Kntoalcy:  Henry  v.  Koch,  So  Ky. 
391,  44  Am.  Rep.  4B4. 

■MjlBnd:  McTavish  v.  Carroll,  7 
Md.  3sa,  61  Am.  Dec.  353;  Mitchell  v. 
Seipel,  53  Md.  251,  36  Am.  Rep.  404. 

HuMohMStti;  Thayer  v.  Payne,  1 
Cueh.  347. 

■nr  J«mt:  Kelly  v.  Dunning,  43  N. 


J.  Eq.  62,  10  Atl.  Rep.  276;  Brakely  v. 
Sharp,  10  N.  J.  Eq.  306,  9  N.  J.  Eq.g; 
Fetters  v.  Humphreys,  tS  N.  J.  Eq.  360, 
19  N.  J.  Eq.  471. 

HswTork;  Griffiths  v.  Morrison,  106 
N.  Y.  I6S,  13  N.  E.  Rep.  580;  Lamp- 
man  v.  Milks.  31  H.  Y.  505:  Burr  v. 
Mills,  21  Wend.  sgo. 

PanntylTauia :  Francies's  Appeal,  96 
Pa.  St.  300. 

Bhodalsland:  O'Rorke  v.  Smith.  11  R. 
I.  359,  264;  Providence  Tool  Co.  v. 
Corliss  Steam  Engine  Co.,  9  R.  I.  564; 
Evans  v.  Dana,  7  R.  1.  306. 

South  CuoUna:  Crosland  v.  Rogers, 
33S.  C.  130,  10  S.  E.  Rep.  874;  Ferguson 
v.  Witsell,  5  Rich.  L.  3B0,  57  Am.  Dec. 
744;  Elliott  V.  Rbett,  5  Rich.  L.  405,  S7 
Am.  Dec.  750. 

Vannont:  Goodall  v.  Godfrey,  53  Vt, 

Tirginia:  Sanderlin  v.  Baxter,  76  Va, 
399,  44  Am.  Rep.  165. 

TtiBonrin:  Dillman  v.  Hoffman,  3S 
Wis.  5S9.  S75;  Galloway  v.  Bonesleel.  65 
Wis.  79,  83,  26  K.  W.  Rep.  362;  Jar- 
sudt  V.  Smith,  51  Wis.  96,  8  N.  W.  Rep. 
39. 

'  Carbrey  v.  Willis,  7  Allen,  364,  370, 

83   Am.   Dec.  688;    Buss  v.   Dyer,  135 

Mass.   387,  391;  Oliver  v.  Pitman.  98 
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§  155.]  BT    OIFLIED   aBAKT   UPOS    fiETB&AHOE. 

ever,  the  doctrine  of  implied  grants  is  made  to  apply  equally  to  reser- 
vadoUiB  ae  well  as  to  grantB,  the  mle  in  regard  to  tiie  necesBity  of  the 
eaeement  is  in  general  that  it  mngt  be  reasonably  necessary. 

This  distinction  ^rill  accomit  for  some  of  tiie  apparent  conflicts  in 
the  decifiioDs  as  regards  the  necesmty  of  the  easement;  and  the 
obeerraDce  of  it  will  serve  to  bring  some  dedsious  into  harmony 
with  established  principles  of  law. 

Whether  an  easement  is  implied  in  a  grant  depends  upon  the  law 
of  equitable  estoppel  arising  from  the  appearances  created  by  the 
act  of  the  grantor.  If,  by  holding  out  certain  appearances  to  the 
purchaser,  he  induces  tlie  expectation  on  his  part  that  with  the  land 
purchased  he  is  to  receive  certain  privileges,  it  would  be  inequitable 
for  the  grantor  to  defeat  that  expectation  by  afterwards  denying 
them.'  "  Some  authorities, "  said  Mr.  Justice  Cox,  in  the  case  cited, 
"  allude  vaguely  to  the  necessity  of  the  easement  to  the  granted 
property  as  an  element.  But  the  mle  into  which  the  authorities 
seem  to  have  drifted  takes  no  account  of  this  necessity,  but  relies 
entirely  upon  tiie  appearances  created  by  the  act  of  the  grantor. ' ' ' 

1 66,  The  element  of  neoessity  is  not  really  involved  in  oases  in 
wliioh  easements  in  the  grantor's  land  are  impUedly  granted  as  a 
part  of  the  property  conveyed,  as  set  forth  in  the  first  division  of 
this  chapter.  This  subject  is  fully  considered  in  a  recent  very  able 
deckion  in  New  Jersey  in  which  Vice-Chancellor  Pitney  reviews 
the  anthorities  and  holds  that  in  such  cases  the  element  of 
necessity  does  not  enter  at  all ;  and  that  where  the  servient  ten- 
ement is  conveyed  no  easement  is  impliedly  reserved  by  the 
grantor  in  any  case  except  that  of  absolute  necessity,  as  in 
case  of  a  way  of  necessity.  He  says:  "  This  distinction  between 
a  grant  and  a  reservation  by  implication  seems  to  be  founded 
in  logic,  and,  as  will  appear  further  on,  is  now  thoroughly  estab- 
lished in  the  English  tribunals,  and  it  seems  to  me  to  fnmish 
the  true  test  as  to  tlie  value  and  importance  of  the  element  of 
necessity  in  the  establishment  of  easements  upon  the  division  of 
tenements.     My  examination  of  the  authorities  has  led  me  to  the 

Mass.  46;  Nichols  v.  Luce,  34  Pick.  103,  '  McPherson  v.  Acker,  MacArthur  & 

35  Am.  Dec.  302;  Wells  v.Garbutt,  13a  M.  150,  48  Am.  Rep.  749. 

N.  V,  430,  30  N.  E.  Rep.  978;  Warren  'This  view  is  strongly  enforced  In 

V.  Blake,  54  Me.  176.  aSg,  89  Am.  Dec.  the  important  case  of  Toothe  v.  Bryce, 

748.  per  Kent,   I. ;  Scon  v.  Beutel,  33  50  K.  J,  Eq.  589,  as  All.  Rep.  i83.     See 

Grolt.  I,  7-  §  !>*■ 
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THS    ELEMENT   OF    NECESSITT.  [§  156. 

coneluBion  that  where  the  right  to  the  eaeement  is  based  upon  the 
ground  that  it  passeB,  as  in  substance,  a  valuable  adjunct  to  the  land 
conveyed,  die  element  of  neceesit;  is  not  a  requisite,  and  to  use  the 
word  '  neceeeary '  in  connection  with  it  is  to  misofie  it.  In  saving 
this,  I  maj  say  that  I  am,  in  appeai-ance,  at  least,  going  contrary  to 
what  has  been  said  and  decided  in  many  cases;  but  I  think  that  an 
examination  of  them  will  show  that  in  most,  if  not  all,  of  those 
instances,  where  the  case  was  that  of  an  implied  grant  of  an  easement 
in  connection  with  the  conveyance  of  a  ymm-dominant  tenement, 
the  so-called  '  necessity  '  upon  which  the  judges  relied  was,  in  fact, 
no  necessity  ^^  ^'^i  hut  a  mere  beneficial  and  valuable  convenience, 
and  that  this  elevation  of  a  more  convenience  to  tlie  level  of  a  neces- 
sity was  die  result  of  an  attempt  to  obliterate  the  distinction  between 
an  implied  grant  and  an  implied  reservation,  before  referred  to,  and 
to  place  implied  reservations  and  implied  grants  upon  the  same  foot- 
ing, and  to  hold  that  upon  the  severance  of  a  tenement,  one  part  of 
which  had  been  subjected  to  a  jwow-servitude,  which  was  continuous 
and  apparent,  in  favor  of  the  other,  the  easement  would  he  pre- 
served, whether  it  be  by  grant,  when  the  dominant  tenement  is 
conveyed,  or  by  reservation,  when  the  servient  tenement  is  con- 
veyed; and  as  the  latter  conld  only  occur  where  the  element  of  ne- 
cessity was  present,  it  was  held  that  such  element  must  also  be 
present  in  the  former  case. ' ' ' 

1 66.  To  establish  an  easement  by  an  implied  reservation,  where 
there  has  been  a  unity  of  poeaesBion,  and  a  subsequent  sale  of  a  por- 

'  Toolhe  V.  Bryce,  50  N.  J.  Eq.  589,  joyment  of  [he  severed  portions  could 
595.  603,  25  At!.  Rep.  iSj,  In  this  case  not  be  had  at  all.  "Pitney.  V.  C,  says: 
Vice-Chancellor  Pitney  traces  the  no-  "  A  careful  examination  of  authorities 
tion  that  an  easement  must  be  necessary  leads  me  to  the  conclusion  that  this 
for  the  use  of  the  granted  premises,  in  introduction  into  the  second  edition  of 
order  to  pass  with  Ihem  by  implica-  this  useful  and  much  relied  upon  ttea- 
ticn.  to  a  statement  in  the  second  edi-  tise  of  the  quality  of  necessity  as 
tion  of  Mr.  Gale's  Treatise  on  Ease-  requisite  in  an  apparent  and  continu- 
ments,  which  was  not  contained  in  the  ous  easement,  in  order  that  it  should 
first  edition.  Mr.  Gale  says:  "  Upon  pass  with  a  grant,  was  its  lirst  intro- 
the  severance  of  an  heritage  a  grant  duction  into  our  system  of  jurispru- 
witl  be  implied,  first,  of  all  those  con-  dence.  For  while  it  was  mentioned  in 
tinuous  and  apparent  easements  which  Nicholas  v.  Chamberlain  (1606),  and 
have  in  fact  been  used  by  the  owner  Palmer  v.  Fletcher  (1663),  the  cases 
during  the  unity  and  which  are  nee es-  which  intervene  between  those  cases 
sary  for  (he  use  of  the  tenement  con-  and  the  publication  of  Mr.  Gale's  sec- 
veyed,  though  they  have  no  legal  exist-  ond  edition  do  not  show  that  it  was 
ence  as  easements;  and,  secondlyof  all  considered  a  requisite." 
those  easements  without  which  the  en- 
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tion  of  the  land  over  which  the  easement  is  clumed,  such  eaaement 
must  have  been  apparent,  continaoufi  and  necesearj  at  the  time  of 
such  sale.  The  term  "  necessary  "  is  to  be  understood  as  meaning 
that  there  could  be  no  o&er  reasonable  mode  of  enjojing  the  domi- 
nant tenement  without  this  easement.  Thus,  where  one  sold  a  portion 
of  his  own  land,  but  failed  to  reserve  the  right  to  use  a  ditch  which 
nm  through  it,  and  which  was  used  to  drain  the  portion  unsold, 
a  claim  to  an  easement  in  the  use  of  the  ditch  by  implied  reservation 
is  not  sufficiently  supported,  where  there  is  no  evidence  that  the 
necessity  for  the  ditch  is  imperions  and  continuous,  nor  any  facts 
stated  which  show  that  there  is  no  other  way  in  which  the  water  at 
that  point  might  find  vent'  This  is  the  strict  rule  and  does  not 
apply  in  several  States  in  which  little  or  no  distinction  is  mode  be- 
tween implied  grants  and  implied  reservadous  of  easements. 

167.  The  degree  of  nooeeaitr  that  must  exist  to  give  rise  to  an 
easement  by  implied  grant,  or  to  an  easement  by  implied  reserva- 
tion, where  such  an  easement  is  recognized,  and  no  marked  distinc- 
tion is  made  between  a  grant  and  a  reservation,  is  such  merely  as 
renders  the  easement  nec^sary  for  tlie  convenient  and  reasonable 
enjoyment  of  the  property  as  it  existed  when  the  severance  was 
made.*   "  The  degree  of  necessity  is  to  be  determined  rather  by  the 

'  CtosUnd  V.  Rogers,  38  S.  C,  130,  430,  30  N.  E.  Rep.  978;  Laroproan  v, 

10  S.   E.   Rep.  874,  per  Simpson,  C.  J.  Milks,  31  N.  Y.  505. 

See   FeTgusaa   v.   Witscll,   5    Rich.   L.  FBnuylmiia  1  Phillips  v.  Phillips,  48 

2S0.  i&4,  57  Am.   Dec.  744,  and  EUliolt  Pa.  St.   178,  36  Am.  Dec.  577;  Cannon 

V.   Rhell,   5  Rich.  L.  405,  413.  57  Am.  v.  Boyd,  73  Pa.  St.  179- 

Dec.  750,  as  to  the  element  of  ncces-  Booth  Cmlliift:   Crosland  v.  Rogers, 

sity.  33  S.  C.  130,  10  S.  E.  Rep.  874. , 

'Ewart   V.   Cochrane,   i    McQ.   117.  TwrnttiM ;  Berry  v.  Brown.fiColdw. 

123,  7  Jur.  N.  S.  935;  Pyer  v.  Carter,  i  98. 

H^  &  N.  gi6.  Tom:  Howell  v.  Estes,  71  Tex.  690. 

nUaois:    Morrison    v.   King,  61   III.  13  S.  W.  Rep.  63. 

30;  Cihak  V.  Klekr,  117  III.  643,  7  N.  Tamont:  Goodall  v.  Godfrey,  53  Vt. 

E.  Rep.  111.  aiQ,  38  Am.  Rep.  671. 

Xaiyland:  Janes  v.  Jenkins,  34  Md,  Tlr^nia:    Sanderlin    v,    Baxter,    76 

I,  6  Aro.  Rep.  300.  Va.  399.  304.  44  Am.  Rep.  165. 

Few   Jmar:    Kelly  v.   Dunning,  43  WlM«iain;    Galloway   v.   Bonesteel. 

N.  J.  Eq.  63,  10  Atl.  Rep.  376;  Fetters  65  Wis.  79,  56  Am.  Rep.  616;  Dillmait 

T.  Humphreys,  18  N.  J.  Eq.  a6o.  v.    Hoffman,   38    Wis.    SS9.    574.    J*' 

VewTerk:  Simmons  v.  Cloooao,  Si  Ryan,  C.  J. 
N.  Y.  557;  Wells  v.  Garbutt,  133  N.  Y. 
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permanency,  apparent  purpose,  and  adaptability  of  the  diBpoeition 
made  by  the  owner  doling  the  unity  of  title,  than  by  considering 
whether  a  poeeible  ose  can  be  made  of  the  parcel  granted,  after  a 
diecontiniiance  of  the  right  formerly  exercised  over  the  other."' 
The  nse  of  the  right  need  not  be  absolutely  necessary  to  the  enjoy- 
ment of  the  thing  granted.  It  is  only  requisite  that  the  right  shall 
materially  affect  the  value  of  the  thing  granted.* 

■John  Hancock  Mat.  L.  Ins.  Co.  v.        *Speacer  v.  Kilmer (N.  Y.)  45  N.  E. 
Patterson,  loj  Ind.  jSa,  z  N.   E.  Rep.     Rep.  865;  Paine  v.  Chandler,  134  N.  V. 
iSS,  S3  Am.  Rep.  550>  per  MitcbeU,    3S5,  3a  N.  E.  iS. 
C.J. 
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CHAPTEK  rV. 

OBBATED   BT   PBESORIPTION. 

I.   Period  requisile  to  establish,  ijS-  IV.  Interruption  of  use  and  resistance 

163.  to  it,  187-199, 

II.  What   adversa    user  Is   requisite,  V.  Extent    of    right    acquired,    aoo- 

164-178.  ao3. 
III.  Use  by  license  or  permission,  179- 


I.  Period  Hequwite  to  Eetabliah. 
168.  An  easement  by  presoription  is  generally  regarded  m  mod- 
em timea  as  resting  upon  the  flotion  of  a  grant  made  and  lost. 
The  old  eonimon-law  rule  was  that  the  use  of  the  right  must  have 
begun  at  some  period  beyond  the  "  time  whereof  the  memory  of 
man  runs  not  to  ilie  contrary,"  In  Termes  de  la  Ley  it  is  said: 
"  Prescription  is  when  a  man  claims  anything  because  he,  hie  ances- 
tors or  predeceaeors  or  they  whose  estate  he  hath,  have  had,  or  used 
it  all  the  time  whereof  no  Tnemory  is  to  the  contrary."  '  At  lengtli. 
in  1275,  tlie  commencement  of  the  reign  of  Kichard  I,  A.  D.  1189, 
was  fixed  as  the  period  of  prescription  for  incorporeal  righte. 
Although  the  statute  of  limitationfl  of  21  Jas.  I,  ch,  16,  A.  D.  1623, 
undoubtedly  suggested  the  propriety  of  giving  to  twenty  years 
uninterrupted  enjoyment  of  incorporeal  rights  an  effect  conunen- 
snrate  with  that  produced  by  a  similar  enjoyment  of  land,  tlie  judges 
seem  to  have  been  unwilling  to  apply  the  statute  of  limitations  by 
analogy.  They  effected  the  same,  however,  by  creating  the  fiction  of 
a  grant  made  and  lost  in  modem  times,  ''  Such  a  fiction,  like  other 
fictions,  may  be  open  to  the  strictures  passed  upon  it.  Altogether,  I 
must  add,  that  it  has  had,  in  my  opinion,  in  many  respects  a  bene- 
ficial operation,  and  is,  after  all,  but  an  extension  of  the  fiction,  which 
had  previously  formed  the  basis  of  prescriptive  tides,  for  every  pre- 
scription imports  a  grant  which  in  most  cases  no  one  believes  in.  But 
whatever  may  be  the  merits  or  demerits  of  the  fiction,  it  is  too  late 
'  Termes  de  la  Ley,  title,  PreutipHon, 
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to  qncEtion  the  validity  of  its  introduction.     The  doctrine  of  loet 
grants  forme  part  of  the  law  of  the  land. "  ' 

In  regard  to  lost  grants,  Pollock,  B.,  in  a  recent  case  said: 
"  Now,  although  a  good  deal  has  been  eaid  from  time  to  time 
against  the  doctrine  of  lost  grant,  yet  almost  all  civilized  cotmtries 
have  adopted  it.  Tliat  doctrine  amounts  in  substance  to  this:  that 
if  a  legal  right  is  proved  to  have  exietod  and  been  exercised  for  a 
number  of  years  the  law  ought  to  presume  that  it  liad  a  legal  origin. 
Perhaps  the  doctrine  Iiae  best  been  stated  by  Parke,  B. ,'  who  says, 
'  For  a  series  of  years  prior  to  the  passing  of  the  prescription  act, 
judges  had  been  in  the  habit,  for  the  fnrtlierance  of  justice  and  the 
sate  of  peace,  to  leave  it  to  juries  to  presume  a  grant  from  a  long 
exercise  of  an  incorporeal  right,  adopting  the  period  of  twenty 
years  by  analogy  to  the  statute  of  limitations.  Such  presumption 
did  not  always  proceed  on  a  belief  that  the  thing  presimied  had 
aetaally  taken  place;  but,  as  is  properly  said  by  Mr.  Starkie,  in  his 
treatise  on  Evidence,  a  teehincal  efficacy  was  given  to  the  evidence 
of  possession  beyond  its  simple  and  natural  force  and  operation.'  " ' 

168.  The  EnglJBh  dootrine  of  a  grant  ia  generall;  followed  in 
this  ooontry;*  but  the  fiction  of  a  grant  has  been  repudiated  in 
some  cases,  and  the  enjoyment  of  incorporeal  rights  for  twenty  years 
ia  regarded  as  conferring  title  solely  by  analogy  to  the  period  of  limi- 
tations. "Where  the  right  is  regarded  as  resting  upon  legislative 
limitation,  and  not  upon  a  grant,*  it  may  be  taken  away  by  legisla- 
tive action.'    The  statute  is  i-egarded  as  making  poEsession  a  bar  or 

'Angus  V,  Dalton,  4Q.  B.  D,    163,  Wllley    v.  Norfolk  So,   R,   Co.,  96    N. 

171,  per  Thesigcr,  L.  J.  C.   408;  Garreii  v.  Jackson,  ao  Pa.  Si. 

'Bright  V.  Walker,   i   Cr.  M.  &   R.  331;    Fcrrell    v.    Feirell,    i    Bax.   329; 

ail.  317.     In  Rangely  v.  MidlaQd  R,  Watkins  v.  Peck,  13  N.  H.  360,  40  Am. 

Co.,    L.     R.   3   Ch.    App.    306.   Lord  Dec.  156;  French  v.  Marsiin,  34  N.  H. 

Cairnes  said:  "Every  easement  has  its  440.  57  Am.  Dec,  W)4;  Lehigh  Val.  R. 

origir)  in  a  grant  express  or  implied,"  Co.,   v.    McFarlan,   43   N.   J.    L.   605; 

And  see  Livett  v.  Wilson,  3  Bing.  its;  Evans  v.   Dana,  7   R.  I.   306,  311,  per 

Lehigh  Valley  R.  Co.  v.  McFarlan,  43  Bullock,  J.;  Brighcman  v.  Chapin.  15 

N.  J.  L.  605,  617.  R,  I.  166,  I  All.  Rep.  413, 

'  Bass  V.  Gregory,  35  Q.  B.  D.  481  484.  '  Krier'a   Private    Road,    73    Fa.   St. 

•Hammond  v.  Zehner,  11  N.  Y.  118;  109;  but  see  Workman  v.  Curran,  89 

Lansing  V.  Wiswall,  5   Den,   213;  Butt  Pa,  St.  326. 

V.  Napier,  14  Bush.  39;  Hill  v.  Crosby,  'Stuber's  Road.  38  Pa.  St.  199.     See 

J  Pick.  466,  13  Am.  Dec.  448:  White  v,  Att'y-Getieral   v.   Revere   Copper  Co., 

Chapin,  IS  Allen,  516;  Gayetty  v.  Be-  isa  Mass.  444. 
thune,  14  Mass.  49,  53,  7  Am.  Dec.  iSS; 
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title  of  itself,  in  place  of  a  presumption  of  law  ariBing  oiit  of  the 
fact  of  continued  adverse  possession.' 

The  Sapreme  Court  of  California  states  the  following  reasons  for 
preBunting  the  grant  of  an  easement:  "The  presumption  of  the 
grant  of  an  easement,  when  indulged,  ia  because  the  conduct  of  the 
other  party,  in  submitting  to  the  use  for  so  long  a  time  without 
objection,  cannot  be  accounted  for  on  any  other  hypothesis.  The 
acts  done  by  the  party  claiming  the  benefit  of  the  presumption,  and 
his  predecessors  in  estate,  must,  however,  have  been  in  themselves 
such  as  the  other  party  having  the  right  to  object  to  or  complain 
of,  did  neither,  but  submitted  to  them  without  objection  or  chal- 
lenge. *  *  •  If  they  had  no  right  to  complaint  in  the  first 
instance,  we  are  not  driven  to  the  presumption  of  the  grant  of  an 
easement  to  account  for  why  they  did  not  complain." ' 

A  lost  grant  ie  not  to  be  presumed  in  support  of  an  easement  tlie 
origin  of  which  is  known.' 

160.  The  period  fbr  aoquirlng  an  easement  in  land  corresponds 
to  tlie  local  statute  of  limitations  as  to  land.  It  would  be  irrational 
to  hold  that  an  easement  may  not  be  acquired  by  tlie  same  lapse  of 
time  reqiured  to  confer  title  to  the  land  by  adverse  possession. 
The  period  of  limitation  for  the  bringing  of  actions  to  recover  tlie 
poseession  of  land  is  generally  adopted  as  the  period  for  perfecting 
easements  by  prescription,  and  there  are  many  decisions  to  this  effect, 
some  of  which  are  cited.  In  several  states,  however,  there  are 
special  statutes  relating  to  the  acquisition  of  easements  by  pre- 
scription.* 

'  Angus  V.  Dalion.  3  Q.  B.  D.  85.  105,  47  Ark.  66,  3  S.  W.  Rep.  329,  14  S.  W. 

per  Cockburn.  C.  J. ;  Bright  v.  Walker.  Rep.  466.  per  Clark,  J. 

1  Cr.  M.  &  R.  311,  3iS.  CkUfnnilA:    Five    years.       Civ.    Pro. 

'Hanson  v.  McCue, 4s  Cal.  303,  310.  §  321;  Crandall  v.  Woods,  8  Cal.  136; 

10  Am.  Rep.  399,  per  Wallace,  J.  Barbour  v.  Pierce,  42  Cal.  657;  Grigsby 

•ClaBin  v.  Boston  &  A.  R.  Co..  IS7  ".  Clear  Lake  Co., 40^81.396;  Thomas 

Mass.  4S9,  33  M.  E.  Rep.  659.  v.  England,  71  Cal.  456;  Kripp  v.  Cur- 

^Ricard  v.  Williams,   7  Wheal,   sq,  tit,  71  Cal.  63.  11  Pac,  Rep.  879. 

no;    Hazard    v.   Robinson,  3  Mason,  Oolondo :     Twenty     years.       Anoot. 

273.  Stats.  Supp.  1896.  §  2933,  being  Act  of 

Alalauuft:     Ten    years.     Code    i386.  1893.  p.  337. 

§  3614:  Polly  V.  McCall,  37  Ala.  ao.  ConnMlnit:     Fifteen    years,     G.    S. 

AriMoa  T.  :  Five  years.     R.  S.   1887,  1888,    g     1368;     Coe    v.    Wolcottvitlc 

6  22gg.  Manuf.  Co.,  35  Conn.  175. 

Arkanwa:     Seven    years.       Dig.    of  DslAirar*:   Twenty  years.     R.   Code 

Stats.  1894.  §  4B30:  Johnson  v.  Lewis,  1874,  ch.  izi,  gg  i,  a;  Ctawsoa  v.  Prim- 
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161.  The  statutes  of  limitations  do  not  direotly  apply  to  aotionB 
in  wbioh  inoorporeal  hereditaments,  snch  as  ea^mente,  are  involved, 

rcse.  4  Del.  Ch.  643:  Huggins  v.  Mc-  Rep.  11;  Harding  v.  Congar,  137  Ind. 

Gregor,  I  Harr.  447.  145,  36  N.  E.  Rep.  799,  Davis  v.  Cleve- 

Flraida:    Seven    years.     R.   5,   1S93,  land,  C.  C.  &  St.  L.  R.  Co.  (Ind.)  39  N, 

g  1387.  E.  Rep.  495- 

0«OTgi»:  Twenty  years.     Code  1883,  Iowa;  Ten  years.     R.  S,  18B8,  §  3734. 

§   36Sz.     But  a  private  right  of   way  Where  title  to  an  easement  is  claimed 

over  wild   lands  may  be  acquired  by  by  adverse  possession  for  the  period  of 

seven  years'  use  and  enjoyment  of  it  ten  years,  the   use  of  the   same   shall 

when  the  owner  has  had  six  months  not  be  admitted   as  evidence  that  the 

knowledge   without   moving  for  dam-  party    claimed    the    easement    as  his 

ages;    g§   731,  3335;    Puryear  v.  Cle-  right,  but  the   fact  of  adverse  posses- 

menls,  53  Ga.  333.     The  route  must  be  sion  must  be  proved  by  evidence  inde- 

a  fixed  one   not  more  than  fifteen  feel  pendent  of  the  use,  and  that  the  parly 

wide.     Short    v.   Walton,   61    Ga.    s8:  against  whom   the  claim   is  made  had 

Aaron  v.  Gunnels.  68  Ga.  528.  express  notice  thereof.     This  applies  to 

Ualu :  Five  years.    R.S.  1S87,  §4036.  public  as  well  as  private  claims.     No 

nilMiii:  Twenty  years.     R.  S.  1895,  easement  of  light  and  air  is  acquired 

eh-   83,1  I ;  Vail   V.   Mix,  74  III.   137;  by  erecting  a  building  near  (be  land  of 

Ballard   v.  StruclcmBn,-i33   III.  636,  14  another    with     windows     overlooking 

N.  E.   Rep.   633;  Chicago  v.  Chicago,  such  land.     No  right  of  footway,  ex- 

R.  I.  &  P.  R.  Co.,  153  111.  561,38  N.  E.  cept  claimed  in  connection  with  a  right 

Rep.  768:  McKeniie  v.  Elliott,  134  111.  to  pass  with  carriages  shall  be  acquired 

156,   34   N.    E.    Rep.    965;    Ribordy  v.  by  adverse  use  for  any  length  of  time. 

Peilachaud,  38   111.  App,   303;    Keyset  A  notice  in   wriling  by  ihe  owner  of 

V.  Mann,  36   III.   App.   596;  Kuhlman  land  to  the  person  claiming  any  ease- 

V.  Hecht.  77  111.  570.  ment  therein,  of   his   intention   to  dis- 

Indluia:  Fifteen  years,     t  R.  S.  1894,  pule  any  right  arising  from  such  claim 

%  395 ;  Miller  v.  Richards.  139  Ind.  263,  duly  served  and  recorded,  shall  be  con- 

38  K.   E.   Rep.   8s4;    Postlechweite   v.  sidered  so  far  a  disturbance  of  such 

Payne,  8   Ind.  104.     A   right   of   way,  right  or  claim  as  to  enable  the  owner 

air.  light  or  other  easement  from,  in,  to  bring  an  action  to  try  such   right. 

npon  or  over  the  land  of  another,  shall  g§  3206-3210;  State  v.  Birmingham,  74 

not  be  acquired  by  adverse  use,  unless  Iowa,  407,  38  N.  W.  Rep,  121.     Sec.  as 

such  use    shall  have   been   continued  to  adverse  user,  Churchell  v.  Burling 

uninterruptedly     for     twenty     years,  ton   Water  Co.  (Iowa)  63  N,   W.  Rep. 

A  notice  in  writing  by  the  owner  of  the  646. 

land  to  the  claimant  of  such  right,  duly  An  easement  acquired  by   prescrip. 

served  or  posted  and  recorded  that  the  lion  before    the   statute   was   enacted 

otvner    will    dispute    such     right,    is  may  be  enforced   in  accordance   with 

deemed  an  interruption  of   such   use,  the  law  as  it  existed  when  the  rights 

?§   5746-S749;  Parish   v.   Kaspare,   log  were  acquired.     McAllister  v.  Pickup, 

Ind.  586.  to  >J.  E.  Rep.  109;  Cargar  v.  84  Iowa,  65.  50  N.  W.  Rep.  556. 

Fee,   140  Ind.   573,  39  N.   E,  Rep.   93;  Kuuai:  Fifteen    years.     G.  S.   rSSg, 

Nowlin   V.  Whipple.  120  Ind.   596,   33  g  4093. 

N.  E.  Rep.  66g;  Fankboncr  v.  Corder,  E«ntiicky;  Fifteen  years.     G.S.  1694, 

137    Ind.    164,   366    N.    E.   Rep.    766;  §  asos;  Hansford  v.  Berry,  9s  Ky,  56, 

Sheeks  V.  Erwln,  130  Ind.  31,  39  N.  E.  33S.  W.Rep.665;  Gatewood  v.  Cooper 
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but  only  to  actions  for  the  recovery  of  land.     "  But  by  judicial 

conBtraetaon  an  adverse  neer  of  an  easement  for  the  period  incu- 

(Kf.)  38   S.  W.   Rep.   690;  Talbott  v.  Am.  Dec.  305;  Hoffman  v.  Savage,  IJ 

Thorn,  91   Ky.  417,  16  S.  W.   Rep.  88;  Mass.    130;    WilliEtms    v.    Nelson,   23 

O'Daniel    v.    O'Daniel,    88    Ky.    185,  Pick.  141,  34  Am.  Dec.  45;  Coolidge  v. 

10  S.  W.  Rep.  638;  Young  Y.  Conrad  Learned,  8  Pick.   504;  Blake  v.   Ever. 

(Ky.)  38   S.   W.   Rep.   497;  Prewltt  v,  ett,   1   Allen,   248;  Sibley   v.   Ellis.    11 

Graves  (Ky.)  35  S.  W.  Rep.  363;  Bow-  Gray,  417.     No  enjoyment  by  a  person 

man  v.  Wickliffe,  15  B.  Mon.   84.  or  corporation  for  any  length  of  time 

Xalu:  Twenty  years.  R.  S.  1883,  of  the  privilege  of  having  or  maintain- 
or. 105.  gg  I,  13,  14.  No  right  of  way  ing  telegraph  posts,  wires,  or  appa- 
OT  Other  easement  is  acquired  by  ad-  ratus  in,  upon,  over,  or  attached  to 
verse  use  unless  this  is  continued  un-  any  building  or  land  of  other  persons, 
interruptedly  for  twenty  years.  The  shall  give  a  legal  right  to  the  con- 
owner  to  prevent  such  right  may  give  tinued  enjoyment  of  such  easement  or 
notice  in  writing  to  the  person  claim-  raise  any  presumption  of  a  grant 
ing  it,  of  his  intentloa  to  contest  such  thereof.  P.  S.  1SS2,  ch.  log,  §  ij. 
right;  and  such  notice  duly  served  and  Klehigan:  Fifteen  years.  2  Annol. 
recorded  is  deemed  an  interruption  of  Stats.  1SS3,  §  8698;  Chapel  v.  Smith, 
such  use.  See  Cole  v.  Bradbury,  86  80  Mich.  100,  45  N.  W.  Rep.  69; 
Me.  380,  39  All.  Rep.  1097.  Turner  v.  Hart,  71  Mich.  laS,  38  N.  W. 

Kwrluid;  Twenty  years.    31  Jac.  i.  Rep.  890;  Hoag  v.  Place,  93  Mich.  450, 

ch.   16;    Cox    V.   Forrest,  60   Md.   74;  S3  N-  W.  Rep.  617. 

Barry  V.  EdUvitch  (Md.)  3S  Atl.  Rep.  KliuiMoUi     Fifteen    years.       G.    5. 

170.  1894,   %   51341    Mueller    v.    Fruen,   36 

MMWchnirtW  i   Twenty  years.     Pub.  Minn.  273,  30  N.  W.  Rep.  886. 

Stats.    18S2.  ch.   196,  §   I.     Easements  XiMlnlppl:  Ten  years.    An  not.  Code 

of  light  and  air  cannot  be  acquired  by  1892,  §  173a;  Hardy  v.  Ala.   &  V.   R. 

use.     No  person   can  acquire   by   ad-  Co.,   73   Miss.    71Q,   19  So.    Rep.  661; 

verse  use  a  right  of  way  or  other  ease-  Alcorn  v.  Sadler,  71  Miss.  634,  14  So. 

meot  unless  such  use  is  continued  un-  Rep.  444,  42  Am.  St.  Rep.  4S4;  Bonelli 

iotemipted    for   twenty    years.      The  v.  Blakemore,  66  Miss.  136,  5  So.  Rep. 

acquirement  of  an  easement   may  be  3z8;  Ryan  v.  Miss.  Val.  &  S.  I.  R.  Co.. 

prevented  by  notice  by  the  landowner,  63  Miss.  163;  Lanier  v.  Booth,  50  Miss, 

posted  In  some  conspicuous  place  upon  410. 

the  premises  for  six  successive  days;  KlMOiui:  Ten  years.     R.  S.  1889,  ch. 

or  the  landowner  may  prevent  a  par-  103,  §  6773;  Prac.  Code  1896,  g  1657: 

ticular  person  or  persons  from  acquir-  Smith  v.  Musgrove,  33  Mo.  App.  ^41; 

ing  such  easement  by  causing  a  copy  House  v.   Montgomery,   19  Mo.  App. 

of  such  notice  to  be  served  upon  him  170. 

or   them,   and   recorded   within    three  KontaiM:  Ten  years.     Code  of  Civ. 

months  in  the  registry  of  deeds  in  the  Pro.  195,  §  483. 

county  or  district  where  the  land  lies.  Fsbruka;  Ten  years.     Comp.  Stats, 

Such  notice  is  deemed  to  be  a  disturb-  1895,  g  5J96;  Omaha  &  Rl  V.  R.  Co.  v, 

ance   of   the    easement.      Pub.    Stats.  Rickarda,  38  Neb.  847.  57  N.  W.   Rep. 

i8S3,  ch.  133;  Hodgkins  v.  Farrington,  739,  relating  to  right  of  way. 

150  Mass.  19,  33  N.  E.  Rep.  73,  5  L.  R.  Handa;    Five   years.      G.    S.     1S85. 

A.  jog;  JennJBon  v.  Walker.  11  Gray,  §  3664;  Chollar-Potosi  M.  Co.  v.  Ken. 

433;  Arnold  V.  Stevens,  34  Pick.  106, 35  nedy,  3  Nev.  361,  93  Am.  Dec.  409. 
136 


Digitized  byGoOgIc 


PERIOD   KEgUISTTE   TO   XBTABLiaH.  [§  161. 

tioned  in  tlie  statntee,  ae  tliej  were  passed  from  time  to  time,  became 
evidence  of  a  prescriptive  right ;  and  finally,  the  fiction  was  invented 
of  a  lost  grunt,  presumed  from  euch  user  to  have  oncM  been  in  cxist- 

R«r  HAmgaUn:    Twenty  years.     P. 

S.  1891.  ch.  217.  §  i;  Smith  v.  Put- 
nam, 6a  N.  H.  369;  Wallace  v. 
Fletcher.  30  N.  H.  4.34;  Watkins  v. 
Peck,  13  N.  H.  360,40  Am.  Dec.  is6; 
French  v.  Marstin,  24  N.  H.  440.  57 
Am.  Dec.  394. 

KnrJnM7:  Twenty  years,  a  G.  S, 
1895,  p.  1977,  g  24;  Stuyvesant  v. 
Woodruff,  31  N.  J.  L.  133,  47  Am,  Dec. 
156;  Horner  v.  Stitlwell,  35  N.  J.  L. 
307;  Carlisle  v.  Cooper,  19  N.  J.  Eq. 
256;  Caamerv.  Riegel,  54  N.  J.  L.  498, 
24  Atl.  Rep.  4S4;  Lehigh  Valley  R.  Co. 
V.  McFarlan,  43  N.  J.  L.  605. 

V«w  HbxIm  :  Ten  years.  Comp. 
Laws  t8S4,  g  iSSl. 

V«w  York:  Twenty  years.  Code 
Civ.  Pro.  lS9S,gg  365.  367;  Prentice  v. 
Geiger,  74  N.  Y.  341.  347;  Haight  v. 
Price,  II  N,  Y.  ^41,  246;  Miller  v.  Gar- 
lock,  a  Barb.  153;  Rochester  Electric 
Light  Co.  V.  Rochester  Power  Co.,  15 
N.  Y.  Supp.  33.  38  N.  Y.  St.  950;  Ste- 
phens V.  Hockemeyer,  46  N.  Y.  St.  339, 
19  N.  Y.  Supp.  666;  Woodruff  v.  Pad- 
dock, 130  N.  Y.  618,  39  N.  E.  Rep. 
1021;  Sneli  V.  Levitt,  no  N.  Y.  595,  18 
N.  E.  Rep.  370;  Eckerson  v.  Crippen, 
no  N.  Y.  585.  18  N.  E.  Rep.  443; 
Bushey  v.  Samiff,  86  Hun,  384,  33 
N.  V.  Supp.  473,  67  N.  Y.  St,  187; 
Nicbolls  V.  Wentworth,  100  N.  Y.  455, 
3  N.  E.  Rep.  48a:  Ward  v.  Warren,  83 
N.  Y.  365;  Parker  v.  Foote,  19  Wend. 
309;  Corning  v.  Gould,  16  Wend.  531; 
Lansing  v.  Wiswall.  5  Denio,  213; 
Townscnd  v.  Bisselt,4  Hun,  397,  6 
Thomp.  &  C.  565. 

HoTthCaraUna  !  Twenty  years.  Code 
1893,  g^  143,  144;  Benbow  v.  Robbins, 
71  N.  C.  338. 

Vortli  Dakota :  Twenty  years.  R. 
Code  189s,  §  S188. 

Ohio:  Twenty-one  years.  R.  S.  1880. 
S  4977;  Tootle  V,  Clifton,  33  Ohio  St. 
247,  10  Am.  Rep.  73a. 


Fifteen  years.  Comp. 
Slats.  1893,  g  3888. 

Ongon :  Ten  years,  i  Annoc,  Laws 
1893,  ch,  I,  §  4;  Coventon  v.  Seufert. 
33  Oreg.  54S,  33  Pac.  Rep,  308 ;  Tolman 
V,  Casey,  15  Oreg.  S3,  13  Pac.  Rep. 
669. 

pMmiylyanla :  Twenty-one  years,  i 
Bright.  Purd.  Dig.  p,  isog,  g  3;  Cooper 
V.  Smith,  9  Serg.  &  R.  36,  11  Am.  Dec. 
658;  Garrett  v.  Jackson,  30  Pa.  St.  331; 
Biddle  V.  Ash.  3  Ashm.  311. 

Bbode  Island:  Twenty  years,  G.  L. 
1896,  ch.  305,  §g  3-9.  No  easement  of 
light  or  air  can  be  acquired  by  mere 
lapse  of  time.  No  right  of  footway 
except  claimed  wiih  a  right  10  pass 
with  carriages  can  be  acquired  by  ad- 
verse use  tor  any  length  of  time.  The 
legal  owner  of  lands  may  give  notice 
of  writing  to  ihe  person  claiming  or 
using  any  way,  casement  or  privilege 
in  his  land  of  his  inlenlion  lo  dispute 
any  right  arising  from  such  use;  and 
such  notice  servd  and  recorded  aa  pro- 
vided shall  be  deemed  an  interruption 
of  such  use,  and  enables  the  parly 
claiming  such  right  10  bring  an  action 
for  disturbing  the  same  in  order  10  try 
such  right.  The  privilege  uf  main- 
taining telegraph,  telephone,  electric 
or  other  posts,  wires  or  apparatus,  {n. 
upon,  or  over  any  buildings  or  lands  is 
not  acquired  by  enjoyment  for  any 
length  of  time. 

Bontlt  Carolina:  Twenty  years.  Code 
Civ.  Pro.  iS.,3,  §9S. 

Tnm««ae:  Seven  years.  Code  1896. 
gg  4456-445S.  "  The  period  niihin 
which  by  prescription,  an  easement 
may  be  acquired  or  a  servitude  im- 
posed has  been  settled  as  twenty 
years."  Railway  Co.  v,  Mossman,  90 
Tenn.  157,  16  S.  W.  Rep.  fij;  Ferrell  v. 
Ferrell.  I  Ban.  339. 

Tou:     Ten    years.       R.    S.    1879, 

§  3194;    a  Sayles  Civ.  Sui.  g  3194! 
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ence  and  to  have  become  tost.  The  iiction  of  a  tost  grant  seems  to  have 
been  devised  after  the  statute  of  James.  It  was  called  a  lost  grant, 
not  to  indicate  that  the  fact  of  the  existence  of  the  grant  originally 
was  of  importance,  but  to  avoid  the  rule  of  the  pleading  requiring 
profert. "  '  The  owner  of  the  servient  tenement  oannot  overcome 
the  presnmption  arising  from  the  uninterrupted  use  of  the  easement 
for  the  period  fixed  by  the  statute  of  limitations,  by  proof  that 
there  was,  in  fact,  no  grant.  The  circumstance  that  no  grant  of 
tie  eaaement  had,  in  fact,  been  made  is  immaterial,  though  the  pre- 
sumption of  a  grant  may  be  rebutted  by  contradicting  or  explaining 
the  facts  upon  which  it  rests.' 

When  these  facts  are  shown  it  is  the  duty  of  the  jury  to  presume 
a  grant,  and  the  duty  of  the  court  to  so  instriict  the  jury.  "  Not, 
however,  because  either  the  court  or  jury  believe  the  presumed 
grant  to  have  been  actually  made,  but  because  public  policy  and 
convenience  require  that  long-continaed  possession  shall  not  be 
dietnrbed,"  ■ 

Tenas  West.  R.  Co.  v.  Wilson.  83  Tex.         VirglnU:  Fifteen  years.     Code  1887, 

153.  »8  S.  W.  Rep.  325.  §  3915. 

TTtak:   Twenty  years.     The   Sutute        WMhlngton:  Ten  years.     Code  1896, 

Comp.   Laws   188a,  §§  3130-3140  which  §4061. 

provides  for  a  term  of  seven  years  for        West  Virginia:     Ten    years.      Code 

perfecting  a  title  by   adverse   posses-  1891,  ch.  104,  ^  i;  Lucas  v.  Smithficld. 

sion.  does  not  apply  in  the  case  of  ease-  etc.  Turnpike  Co.,  36  W.  Va.  427,  15  S. 

ments,    title   to   which   cannot   be   ac-  E.   Rep.   183;    Rogerson  v.  Shepherd, 

quired  in  less  time  than  twenty  years;  33  W.  Va.  307,  10  S.  E.  Rep.  63a;  Boyd 

for  the  statute  provides  that  the  prop-  v.  Woolwine.  40  W.  Va.   a8a.  21   S.  E. 

erty  claimed  adversely  shall  have  been  Rep.  I030. 

protected  by  a  substantial  enclosure,         WlMMiniiii ;    Twenty   years.      Annot. 

or  must  have  been  cultivated.     Hark-  Stats.  1889,  §  4209;  Scheuber  v.  Held. 

ness  V.  Woodmansee,  7  Utah,   227,  26  47  Wis.  340,  2  N,  W.   Rep.  779;  Pent- 

Pac.  Rep.  391.  land   v.   Keep,   41   Wis,   490;  Haag  v. 

Vmnont:  Fifteen  years.     R,  S,  1894,  Detorme,   30  Wis.   591,   594;  Carmody 

§§   1193,   1194:  Tracy  v.  Atherton.   36  v.  Mulrooney,   87  Wis,   553,  58  N.  W. 

Vt.  503,  514.     A  public  easement  In  a  Rep,  1109,  relating  to  right  of  way. 
stream  is  not  lost  or  abridged  by  pre-        Wyoming:    Ten   years,     R,   S.    18B7, 

scriplion       or      adverse       possession,  ^  2366. 

S  3507'     No  enjoyment  for  any  length         '  Lehigh  Valley  R.  Co,  v.  McFarlao, 

of  time  of  the  privilege  of  maintaining  43  N.  J.  L.  605,  617. 
a  line  of  telegraph,  telephone,  or  elec-        '  Angus  v,   Dalton.  3   Q.  B.   D.  85, 

trie   light   poles,  wires   or    other  appa-  4  Q,    B,    D,    162;    Dalton   v,  Angus,   6 

ratus,  upon  or  over   the  buildings  or  App.  Cas,  740. 

lands  of  other  persons  shall  give  a  right        'Coolidge  v.   Learned,   8  Piclt.  504; 

to  the  continued   enjoyment  of   such  and  see  Tracy  v.  Atherton,  36  Vt.  503; 

easement  or  raise  a  presumption  of  a  White  v.  Chapin,  12  Allen,  516. 
grant  thereof.     §  424", 
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PreEcription  applies  only  to  incorporeal  hereditaments.  An  inter- 
est -in  tlie  land  of  another  greater  than  an  incorporeal  heredita- 
ment, snch  as  the  possession  ttTid  use  of  a  building  thereon,  cannot 
be  established  by  prescription. '  An  exclnsive  right  of  poaeesBion 
cannot  be  established  by  prescription,  bnt  only  a  qualified  right  for 
a  particular  purpose. 

162.  Bat  wliether  the  presumption  of  tiUe  ariaing  from  the  uae 
of  an  easement  for  the  requisite  period,  is  one  of  law  or  one  of  fiwit, 
is  a  qoestion  upon  which  there  has  been  some  diversity  of  opinion. 
The  weight  of  authority  is  tliat  such  presumption  is  coDclneive  as  a 
matter  of  law,  that  the  use  of  the  easement  was  adverse  and  under 
a  claim  of  right,  in  the  absence  of  circnmstanceB  indicating  the 
contrary- ;  and  moreover  snch  enjoyment  of  Uie  right  affords  a  con- 
clusive presumption  of  a  grant  of  the  right,*  "  When  the  fiction 
of  a  lost  grant  was  devised,  there  arose  considerable  diversity  and 
fluctuation  in  judicial  opinions  as  to  whether  an  unintermpted  user 
for  the  period  of  limitation  conferred  a  legal  right,  or  rused  merely 
a  presumption  of  title  which  would  stand  good  until  the  presumption 
was  overcome  by  e^ndence  which  negatived,  in  the  judgment  of 
juries,  the  existence  of  a  grant.  This  state  of  the  law  produced 
great  insecurity  to  titles  by  prescription,  and  subjected  such  rights 
to  the  whim  and  caprice  of  juries.  Tliis  evi\  waa  remedied  by  the 
later  English  authorities  which  gave  to  the  presumption  of  title 
arising  from  an  uninterrupted  enjoyment  of  twenty  years  the  most 
unshaken  stability,  and  made  it  conclusive  evidence  of  a  right. 
*  *  *  In  this  country  the  prevailing  doctrine  is,  that  an  exclu- 
sive and  uninterrupted  enjoyment  for  twenty  years  creates  a  pre- 
sumption, Juris  et  dejure,  and  is  conclusive  evidence  of  title  when- 
ever, by  possibility,  a  right  may  be  acquired  by  grant. ' '  * 

'4  Blacks.  Com.  264;  Cortelyou  v.  Si.   126;  Strickkr  v.  Todd,  10  S.  4  R. 

Van  Brundi,   a  Johns.   357;   Ferris  v.  63,     13    Am.    Dec.    649;     Worrall    v. 

Brawn,   3  Barb.   105;  Schuylkill   Nav.  Rhoads,   3   Whart.   4*7,   30  Am.   Dec. 

Co.    V.   Sioever,   2    Grant.    Cas.    46a;  274;    Webber  v.   Chapman,  4a  N,   H. 

Caldwell   v.   Cupel  and,  37   Pa.  Si.  427.  326.80  Am,  Dec.   iii;   Winoipiseogee 

431.  Co.  V.  Young,  40  N.  H.  420;  OIney  v. 

'  Angus  V.  Dalion,  4  Q.  B.  D,  i6a,  3  Fcnner,  a  R.  I.  an,  57  Am.  Dec.  711 ; 

ij.  B,  D.  8s;  Dahon  v.  Angus,  6  App.  Lehigh  Valley  R.  Co.  v.  McFarlan,  43 

C.s.  740;  Campbell  v.  Wilson,  3  East,  N.  J.  L.  605.619;  Coolidge  v.  Learned, 

294;    Tracy   v.   Atherton,   36  Vi.  503,  8  Pick.  504. 

513;  Plimpton  V.  Converse,  43  Vc.  71a;  'Lehigh  Valley  R.  Co.  v.  McFarlan, 

Pierce  v.  Cloud.  42  Pa.  St.  roa,  83  Am.  43  N.  J.  L.  60s,  618,  per  Depue,  J. 
Dec.  496;  Ealing  v.  Williams,   10  Pa. 
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163.  There  axe  oases  in  whiob  the  presumption  of  a  grant  aris- 
ing from  a  user  of  tiie  right  for  the  statutory  period  is  spoken  of  as 
prima  &cie  ratlier  than  as  conclusive ;  and  there  are  others  in  which 
it  is  said  there  is  a  preaninption  of  a  grant,  without  describing  it  as 
eiiher prima  facie  or  conclusive.' 

But  in  all  cases  the  adverse  use  and  uninterrupted  enjoj-ment  of 
the  right  for  the  statutory  period  are  facts  essential  to  eBtablishing 
title  to  the  easement,  and  these  facts  are  necessarily  open  to  denial, 
contradiction  and  disproof  by  the  party  against  whom  they  are 
asserted.*  The  Supreme  Court  of  Vermont  say:  "  We  think, 
therefore,  that  in  substance  the  presumption  arising  from  such  long 
continued  possession,  unrebutted,  is  a  presumption  of  law,  and  that 
it  is  conclusive  evidence,  or  suificient  evidence  to  warrant  the  court 
in  holding  that  it  confers  a  right  on  the  pORsessor  to  the  extent  of 
his  use.  But  it  does  not,  in  our  opinion,  go  very  far  in  determining 
the  question  in  this  case,  whether  tlie  presumption  from  the  length 
of  possession  is  one  of  law,  or  one  of  fact,  for,  whichever  it  may  be, 
it  is  liable  to  be  rebutted  in  various  ways.  It  may  be  shown  to  have 
ori^nated  or  continued  by  leave  of  the  owner;  that  it  has  not 
been  under  a  claim  of  right,  or  not  continuous,  or  that  it  has  been 
interrupted  by  the  owner  of  the  land,  and,  whenever  any  evidence 
is  introduced  tending  to  invalidate  tlie  right  claimed  on  any  of 
these  grounds  that  the  case  becomes  a  proper  one  to  submit  to  tlie 
jnry."» 

No  prescription  runs  against  the  State  in  any  case.' 

II.      WTtat  Adverse  User  is  Requisite. 

1 64.  An  easement  by  prescription  is  created  only  by  an  adverse 
use  of  the  privilegewith  the  knowledge  ofthe  person  against  whom 
it  is  claimed,  or  by  a  use  so  open,  notorious,  visible  and  uninterrup- 
ted that  knowledge  will  be  presumed,  and  exercised  under  a  claim 
of  right  adverse  to  the  owner  and  acquiesced  in  by  him;  and  such 
adverse  user  must  have  existed  for  a  period  equal  at  least  to  that 

'  Union   Water  Co.  v.  Crary,  as  Cal.  penter,  37  Pa.  St.  4,1;  Jones  v.  Jones.  3 

S04,  3s  Am.  Dec,  145:  Postlethwaite  v.  Kerr  (N.  B.)  a6s- 

Payne.  8  Ind.  104;  White  v.  Chapin.  12  '  Livett  v.   Wilson,  3  Bing.   115,  per 

Allen,    S"6:    Williams    v.    Nelson,   13  Best.  C.  J.;  Gray  v.  Bond,  a  Brod.  & 

Pick.   141,  34  Am.   Dec.  4s;  Lanier  v.  B.  667;  Smith   v.  Miller,  11  Gray,  145. 

Booth,  50  Miss.  410;  Watkins  v.  Peck,  148. 

13  N.  H.  360,  47  Am.  Dec.  156;  Ham-  'Tracy  v.  Atherton,  36  Vt.  503,  513. 

mond  V.  Zehner,  3i  N.  Y.  ti8:  Wilson  *  Glaie   v.  Western   &   Atlantic    R. 

v.   Wilson,  4  Dev.  IS4;  Sleffy  v.  Car-  Co.,  67  Ga.  761. 
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WHA.T   ADVSfiSK    UBEB   18    BE^UISITE.  [§  ltf4, 

prescribed  by  the  statute  of  limitations  for  acquiring  title  to  land  by 
adverse  possession.'    "  There  need  not  be  a  claim  of  right  in  words, 

'gl«0.  Am.    Dec.    263;    Sargent  v.  Ballard,  9 

ftlilMMi     Rouodtree  v.  Brantley,  34  Pick.  351^  Gloucester  v.  Beach.  2  Pick. 

Ala.   544,   73  Am,   Dee.  470;  Polly   v.  6on, ;  Gayeiiy  v.  Bethune,  14  Mass.  49, 

McCall,  37  Ala.  ao.  55,  7  Am.  Dec.  [38;   Medford  First  Par- 

ArksaMi;  Jobnsaa  v.  Lewis,  47  Ark.  ish   v.  Pratt,  4  Pick.  33i:  Williams   v. 

66,  a  S.  W.  Rep.  319.  Nelson,  33  Pick.  141.  34  Am.   Dec.  45; 

CiUbnU:    Anahiim    Water   Co.   v.  Hannefin   v.    Blake,    103    Mass,    297: 

Semi-Tropic  Water  Co.,  64  Cal.  185,  Smith  v.  Miller,  n  Gray,  145. 

30    Pac.   Rep.    633;    Richard  v.  Hupp  Klalilgan:    Hoag  v.   Place,  93  Mich. 

(Cal.)  37  Pac.  Rep.  920;  Alia  Land  Co.  450,   53   N.   W,    Rep.   617;    Turner   v. 

V.  Hancock,  S5  Cal.  319,  34  Pac.   Rep.  Hart,  71  Mich.  12G,  38  N.  W.  Rep.  890, 

645;    Campbell  v.   West,  44  Cal.  646;  15  Am.  St.  Rep.  243. 

American  Co.  V.  Bradford,  37  Cal.  360;  Klfdidppi:      Lanier     v.    Booth,     50 

Thomas   v.   Eitgland,   T>  Cal.  456.   la  Miss.  410. 

Pac.  Rep.  491.  KlMOsri:    House  v.  Montgomery,  19 

CoiUMtleat:  School  District  v.  Lynch,  Mo.  App.  170. 

33  Conn.  330;  Ingraham  v.   Hutchin.  Verada:    Chollar-Potosi     M.   Co.    v. 

son,  a  Conn.  5B4.  Kennedy,   3    Nev.   361.  93    Am.   Dec. 

Delawan:   Muggins  v.   McGregor,   i  409;  Boynton  v.  Longley,  ig  Nev.  69, 

Hair.  447.  6  Pac.  Rep.  437. 

OMrgia:    Aaron  v.  Gunnels,  68  Ga.  Hw  Hampihln :  Wallace  v.  Fletcher, 

Saa,  30  N,   H.  434;  Dunklee  v.  Wilton   R, 

minoU!    Simpson  v.  Wright,  ai  111.  Co.,  24  N.  H.  489;  Watkina  v.  Peck,  13 

App.  671   Chicago  &  N.  W.  R.  Co.  v.  N.  H.  360,  40  Am.   Dec.    156;  Webl>er 

Hoag,  90  111.  339;  Warren  v.  Jackson-  v.   Chapman,   4a   N.   H.   326.  80  Am. 

vilte,    IS   lU.    336,   58   Am.   Dec.  610;  Dec.  iii;  French  v.  Marslin,  34  N,  H. 

Dexter   v.  Tree,   117  IH.   SSa,  6  N.  E.  440,  37    Am,   Rep.    394;    Eastman    v. 
Amoskeag  Manul.  Co..  47  N.  H.  71. 
ir«w  lanay:  Lehigh  Valley  R.  Co.  v. 

85.  25  N.   E.   Rep.  876;  Parish  v.  Kas-  McFarlan.  30  N.  J.  Eq.  180;  Fetters  v. 

pare,  109  Ind.  586.  to  N.  E.   Rep.  log;  Humphreys.  18  N,  J.  Eq.  260,  19  N.  J. 

Palmerv.  Wright,58Ind.4S6;  Mitchell  Eq.  471;  Denton   v.  Leddell,  23   N.   J. 

V.  Parks,  a6  Ind.  354.  Eq.  64. 

Iowa:   Close  v.  Sarom,  a?  Iowa,  510;  RswTttA:  Root  v.  Wadhams,  107  N. 

McAllister  v.  Pickup,  84  Iowa.  65,  50  Y.  384,  14  N.  E.  Rep.  aSi;  Griffiths  v. 

N.  W.  Rep.  356.  Morrison,  106  N.  Y.  165    la  N.  E,  Rep. 

EMtnekr:    Manler   v.    Myers,   4    B.  580;  Bushey  v.  Santiff,  86  Hun.  384,  33 

Mon.  514;  Henry  v.  Koch,  Bo  Ky.  391.  N.  V.  Supp.  473;  Treadwell  v,   Inslee, 

XBias:    Morse   v.   Williams,  63  Me,  130    N.   Y.   458,   24   N.    E.    Rep.   651; 

445;    Davis  v,   Brigham,  39   Me.  391;  Nieholls  v.  Wentworth,  100  N.  Y.  455. 

Trask  V.  Ford,   39  Me.  437.  3  N.   E.  Rep.  482;  Hammond   v.  Zeh- 

Kaijland:  Janes  v.  Jenkins,  34  Md.  ner,  21   N.  Y.   it8;  Flora    v.   Carbean. 

1,6  Am.  Rep.  300;  Cox  v.  Forrest,  60  38   N.    Y.    lit;    Ward   v.    Warren,   15 

Md.  74.  Hun,   600.   8a    N.    V.    265;    Colvin    v. 

MMHMhVMttfl :    Stearns  V.  Janes.  12  Burnet,    17    Wend.    564;    Parker    v. 

Allen,   582:  Blake  v.  Everett,  i  Allen,  Foote,  19  Wend.  309;  Han  v.  Vose,  19 

248;  Powell   V.   Bagg,  8  Gray,  441.  69  Wend.  365;  Luce  v.  Carley.  24  Wend. 
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§  165.J  CitEATED   BY    PBEBCBIFTION. 

or  a  declaration  that  die  nee  ifl  adverse,  or  an  admieeioQ  on  the  part 
of  the  landowner  that  he  has  knowledge  of  the  adverBe  tiae  and 
claim  of  right.  The  nature  of  the  HBe  and  the  knowledge  of  the 
landowner  may  be  inferred  from  the  manner,  character  and  fre- 
quency of  the  exercise  of  the  right  and  the  situation  of  die  parties; 
and  where  an  actual  uninterrupted  use  and  enjoyment,  as  of  right, 
with  knowledge  of  tlie  other  party,  is  shown  to  have  existed  a  suffi- 
cient length  of  time  to  create  the  presumption  of  a  grant,  the  pre- 
sumption stands  as  sufficient  proof  and  establishes  the  grant,  uidess 
it  is  rebutted  by  proof  that  the  use  and  enjoyment  were  permis- 
sive."* The  claim  of  right  may  be  inferred  from  any  circum- 
stances that  warrant  such  an  inference.* 

166.  The  acta  of  user  must  be  of  snoh  a  natnra  and  of  anoh  fte- 
quenoy  as  to  give  reasonable  notloe  to  the  landowoflr  tiiat  the  ease- 
ment is  claimed  against  him.  If  the  right  has  been  claimed  and 
used  only  once  or  twice  during  twenty  years,  such  use  would  not  be 
likely  to  g^ve  notice  to  the  landowner  tiiat  the  right  was  being 
claimed  against  him,  and  the  law  would  not  impute  to  him 
acquiescence  in  a  claim  of  the  existence  of  which  there  was  no 
reasonable  ground  for  imputing  notice  to  him.' 

45>.  3S  A"''  IJcc.  637;    Maysvllle    v.  74;  Stokes  v.  Upper  Appomattox  Co., 

Wilcox,  61   Hun,   333,  3  Leigh,  318. 

Forth OuoUnfti  Ingraham  v.  Hough,  Wert  Tirglnlai    Rogeraon   v.   Shcp- 

I  Jones,  39,  4a.  herd,  33  W,  Va.  307,  10  S,  E.  Rep,  63*- 

Oi^ob:  Curiis  v.  LaGrande  Water  Wlioonilni   Carmody  v.  Mulrooney, 

Co.,  30  Oreg.   34,   23   Pac.   Rep.   808;  87  Wis.  553,  58  N.  W.  Rep,  1109, 

Huston  V.  Bybee,  17  Oreg.  140, 30  Pac.  'Smith  v.   Putnam,  63  N.   H.  369, 

Rep.  51.  372,  per  Clark,  J.     And  see   Perrin  v. 

FtnniylTUiia :   Cooper  v.  Smith,  9  S.  Garfield,  37  Vt.  304;  Blake  v.  Everett. 

&   R.  36,  II  Am.  Dec.  658;  Esltng  v.  i  Allen,  248;    Haanefin   v.   Blake,   io3 

Williams,  10  Pa.  St.  136.                -  Mass.  397;  McCreary  v.  Boston  &   M. 

Bhoda  Iiland :  Evans  v.  Dana,  7  R.  I.  R.  Co.,  1S3  Mass.  300,  36  N.   E.   Rep. 

306;    Providence   Tool  Co.    v.   Corliss  864,  11  L.  R.  A.  359;  Bushey  v.  SantifF, 

Steam  Engine  Co.,  9  R.  I,  564.  8*    Hun,   3S4,   33    K.    V.    Supp.   473; 

South  Oanliaa;  Crosland  v.  Rogers,  Treadwell  v.  Inslee,  I30  N.  Y.  438,  34 

33  S.  C.  130,  10  S.  E.  Rep.  874.  N.    E.    Rep.  651 ;    Nicholls   v.   Went- 

TnuMMMi   Ferrell  v.  Ferretl,  i  Bax.  worth,   100   N.   Y.   455,  3   H.   E.    Rep. 

339-  48a. 

T<xh:     Rhodes    v.    Whitehead,    37  'McCreary  v.  Boston  &  M.   R.  Co.. 

Tex.  304   84  Am.  Dec.  631.  153  Mass.  300,  36  N.  E.  Rep.  S6.',  II  L. 

Utah:    Harkncss   v.  Woodmansee,  7  R.  A.  3Sg;   Barnes  v.  Haynes,  13  Gray. 

Utah,  337,  36  Pac.  Rep.  391.  iSS,  74  Am.  Dec.  639;  Blake  v.   Ever- 

Tarmont:    Perrin  v.  Garlield,  37  Vt.  ett,  i  Allen,  848. 

304.  'Gilford  V.  Winnepiseogee  Lake  Co., 

TirglnU:    Field  v.  Brown,  34  Gratt.  51  N.  H.  36i,  per  Smith,  J.,  subsian- 
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WHAT  ADYEBSE   1TBER    IB    BEQVI8ITE.  [§  166. 

Tbere  can  be  no  prescriptive  right  where  there  is  a  conceabuent  of 
the  vae.  "  And  in  caeee  where  the  enjoyment  waa  in  tiie  begin- 
ning wrongful,  and  the  owner  of  the  adjoining  land  may  be  said  to 
liave  lost  the  fnll  benefit  of  rights  through  liis  laches,  it  may  be  a 
fair  teet  of  whether  tiie  enjoyment  was  open  or  not  to  aek  whether 
it  was  BQch  that  the  owner  of  the  adjoining  land,  but  for  his  laches, 
mUiBt  have  known  what  the  enjoyment  wae  and  how  far  it  went,"  ' 

That  the  adverse  use  of  an  easement  was  not  with  the  acquiescence 
or  knowledge  of  the  owner  of  the  servient  tenement  may  be  shown 
by  (he  testimony  of  snch  owner.  Thus  to  prevent  the  eatablish- 
ntent  of  a  right  to  maintain  a  drain  across  a  lot  of  land  from  another 
lot  by  adverse  use  continued  for  twenty  years,  the  testimony  of  a 
person  who  within  that  time  owned  the  first-named  lot  is  admissible, 
that  during  the  time  he  owned  it  he  never  knew  of  the  existence 
of  the  drain.' 

A  right  of  action  must  have  arisen  for  the  adverse  user  to  consti- 
tute a  right  by  prescription ;  there  must  have  been  such  an  invasion 
of  the  rights  of  the  peaty  against  whom  the  right  is  claimed  that  he 
would  have  a  cause  of  action  against  the  intruder.' 

1 66.  No  easement  by  prescription  can  oommenoe  or  exist  while 
the  dominant  and  servient  estates  are  held  b;  one  and  the  same 
person.*      A   claim   to   an   easement    by   prescription   cannot   be 

tially   in   bis   language;    Deerfield    v.  iSi,  183.   22  P»c.  Rep.  76;  Alta  Land 

Conneclkui    Riv.   R.   Co.,    144   Mass.  Co.   v.  Hancock,   S5   Cal.  319.  24  Pac. 

325,  II   N.   E.   Rep.  105;  Treadwell  v.  Rep.  645;  Sullivan   v.   Zeiner,  g8  Cal. 

Inslee,  120  K.   Y.  458.  24  N.   E.  Rep.  346;  Whiting  v.  Gaylord,  66  Conn,  337. 

bsi;   Speir  v.   New  Utrecht.  49   Hun,  344,  34  Atl.  Rep.  85;  ParUer  v.  Hgtch- 

2W.  17  N.  Y,  St.  727:  Ward  v,  Warren,  kiss,  as  Conn.  321 ;  Mitchell   v.  Rome, 

15   Hun,   600;  Cleveland   v.   Ware,   gS  4903.19,25;  Pierre  v.  Fcrnald.  26  Me. 

Mass.  4og;  Carbrey  v.  Willis,  7  Allen,  436,442;  Gilmore  v.  Driscoll.  122,  199. 

364,   83  Am.   Dec.  683;  Ealing  v.  Wi!-  Mass.   207;    Turner  v.  Han,  71   Mich, 

liams,  10  Pa.  St.  126.  128, 38  N.  W.  Rep.  890,  ij  Am.  St.  Rep. 

'  Dalton  V.  Angus,  6  App.  Cas.  740,  243;  Buraham  v.  Kempton,  44  N.  H.  7S, 

837,  per  Lord  Blackburn.  90;  Holsman  v.  Boiling  Spring  B.  Co.. 

*  HanneGn  T.  Blake,  102  Mass.  297.  14  N.   J.  Eq.  335;  Parker-  v.  Foote,  19 

•  Webb  V.  Bird,  to  C.  B.  N.  S.  285,  13  Wend.  309;  Merti  v.  Dorney,  25  Pa. 
C.  B.  N.  S.  841,  per  Willes,  J,;  Dalton  St.  519;  Klein  v.  Gehrung,  25  Tex. 
V.  Angus,  6  App.  Cas.  740,  605,  per  Supp.  232;  Smitlt  v.  Russ.  17  Wis.  227, 
Lord    Pediaoce;     Richard    v.     Hupp  84  Am.  Dec.  739. 

(Cal.).  37  Pac.  Rep.  920;  Anaheim  'Clayton  v.  Corby,  2  Q.  B.  813; 
Water  Co.  v.  Semi-Troplc  Water  Co.,  Onley  v.  Gardiner,  4  M.  &  W.  496: 
64Cal.  i85,3oPac.  Rep.623;  Hanson  V.  Ladyman  v.  Grave.  L.  R.  6  Ch.  763; 
McCue,  43  Cal.  303,  10  Am.  Rep.  299;  Harbridge  v.  Warwick,  3  Exc.  552; 
Lakeside  Ditcb.  Co.   v.  Crane,  So  Cal.     Wortliiogton  v.   Gimson,  2  El.  &   El. 
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§  166.]  CRKATKU    BY    rKBSOBIPTIOH. 

founded  upon  the  nee  o£  the  right  by  one  who  owned  the  entire 
preinisee,  before  the  sale  of  any  portion,  and  had  the  right  to  nse 
it,  as  his  own  property.'  "  No  man  can  have  an  easement  in  his 
own  land.  If  the  dominant  and  servient  tenements  are  the  property 
of  the  same  owner,  the  exercise  of  the  right,  which  in  other  cases 
would  be  the  subject  of  an  easement,  is,  during  the  continuance  of 
hifl  ownership,  one  of  the  ordinary  rights  of  property  only,  which 
he  Diay  vary  or  determine  at  pleasure  without  in  any  way  increafiing 
or  diminishing  those  rights.  The  dominant  and  servient  tenements 
must,  therefore,  belong  to  different  perBons;  immediately  they 
become  the  property  of  one  person,  tlie  inferior  right  of  easement 
is  merged  in  the  higher  title  of  ownership."  * 

The  time  for  acquiring  an  easement  by  prescription  does  not  run 
while  the  dominant  and  servient  estates  are  in  the  occupation  of  the 
same  person ; '  as  where  a  tenant  under  a  lease  uses  the  demised 
tenement  as  servient  to  a  tenement  of  his  own  or  as  servient 
to  another  tenement  held  of  the  same  lessor;  *  even  though  the 
occupation  of  the  servient  tenement  be  wrongful  and  without  the 
privity  of  the  true  owner,'  "Possession  is  tiie  larger  right  and 
includes  or  swallowB  up,  as  is  said  in  some  of  the  cases,  all  ease- 
ments, they  being  in  the  nature  of  proHts  of  the  land.     The  effect 

6i£,  634;  Pheysey  v.  Vicary.  16  M.  &  OUo:    Hieait  v.  Morris,  10  Ohio  St. 

W.  484.  533,  78  Am.  Dec.  a8o. 

OossMtlant:   Whiting  v.  Gay  lord,  66  Baitth  CknlliM:   Croslaod  v.  Rogen, 

Conn.  337,  344, 34  Ail,  Rep.  8;;  Hickox  32  S,  C.  13a,  10  S.  E.  Rep.  874. 

V.   Parmelee,  21  Conn.  86,  9S;  Tucker  Ttrglnlk:  Scott  v.  Beutel,  33  Gratt.  i. 

V.  Jewett.  II  Conn.  311,  333;  Manning  Wert  Virginia:   Standiford  v.  Goady, 

V,  Smith,  6  Conn.  aSg.  6  W.  Va.  364. 

Malnai  Mansur  v.  Blake,  6j  Me.  38.  WiMMuln:    Mabie    v.    Matteton,  17 

KaryUud:    Olivei   v.  Hook,  47    Md.  Wis.  i. 

301 ;    McTavish  v.   Carroll,  7  Md.  35a,  '  Crosland  v.  Rogers,  3a  S.  C.  130, 10 

61  Am.  Dec.  353;  Mitchell  v.  Seipel.  53  S.  E.  Rep.  874. 

Md.  251,  36  Am.  Rep.  404.  'Stevens  v.   Dennett,  51   N,  H.  314, 

llMSMliuatti :  Murphy  v.  Welch,  ia8  330,  per  Foster,  J. 

MasR.  4S9;  Grant  v.   Chase,   17  Mass.  *  Harbridge    v.    Warwick,    3    Exch. 

443,  9  Am.  Dec.   161;  Johnson  v.  Jor-  552;  Bright  v.  Walker,  i  Cr.  M.  &  R., 

dan,   3    Met.    334,   37    Am.    Dec.    85;  an,  aig;  Ladyman   v.  Grave,  L.   R.  6 

Gayetty   v.   Bethune,    14   Mass.  49,  7  Ch.  763,  767. 

Am.  Dec.  188.  *Ouiram  v.   Maude,  17  Ch,   D.  391; 

IXtm  KtmjmUn :  Stevens  v.  Dennett,  Gayford  v.   Moffatt,   L.   R.  4  Ch.  133; 

51   N'.  H.  384.  Chamber  Colliery  Co.  v,  Hopnood,  33 

ir*w  Jumt:  Stanford  v.  Lyon,  33  N.  Ch.  D.  549. 

J.  Eq.  33;  Seymour  v.  Lewis,  13  N.  J.  'Innes  v.   Ferguson,  at  Ont.   App. 

Eq.  439,  7S  Am.  Dec.  108.  333. 
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WHAT   ADVKKSE    USER   IS    REQUISITE.         [§g  167,   168, 

k  a  species  of  merger,  which,  when  1>otli  tenementa  become  vested 
in  fee  simple  in  the  same  owuer,  operates  aa  an  extinguishment 
of  all  easements  forever. "  ' 

167.  An  easement  by  preaoription  muat  be  appendant  or  appur- 
tenant to  an  absolute  eatate  in  land,  and  not  as  annexed  to  it  for  a 
term  of  years;  and  on  the  oilier  liand  an  easement  by  prescription 
cannot  be  acquired  as  against  a  particular  occupier  of  the  servient 
tenement,  sucli,  for  instance,  as  a  tenant  for  years.  Such  easement 
mnst  be  annexed  to  a  dominant  estate  tliat  is  absolute  and  per 
uianent,  and  must  be  acquired  over  a  servient  eetAte,  that  is  abso- 
lute and  permanent.  An  easement  may  be  acquired  against  a 
lessee  by  grant  which  will  be  good  against  him  for  the  remainder 
of  his  term.'  Accordingly  it  lias  been  held  that  neither  at  com- 
mon law  nor  by  the  English  Prescription  Act  can  an  easement  by 
prescription  be  established  against  lessees  of  the  crown,  inasmuch 
as  the  easement  wonld  not  bind  the  reversion;*  and  it  has  been 
held,  t«o,  that  the  user  of  a  way  adversely  and  under  a  claun  of 
right  for  more  than  twenty  years  over  land  in  the  possession  of  a 
lessee,  who  held  under  a  lease  for  lives  granted  by  the  bishop  of 
Worcester,  gave  no  right  as  agtunst  the  bishop,  and  did  not  affect 
the  see.  In  such  case,  as  the  user  could  not  give  title  as  against  all 
persons  having  estates  in  the  land,  it  gave  no  title  as  against  the 
lessee  and  the  persons  claiming  under  him.  No  title  was  gained 
by  a  user  which  did  not  give  a  valid  title  as  against  the  bishop  and 
permanently  affect  the  land.* 

168.  Tenauta  in  oonunon  ovnii^  a  parcel  of  land  ma;  acquire 
by  preaoription  an  easement  over  the  laud  of  one  of  them  owned  by 
him  in  severalty.  The  use  ought,  in  such  case  more  than  in  ordinary 
cases,  to  appear  to  be  imder  claim  of  right.  The  interest  of  the 
co-tenant  whose  land  is  made  use  of  might  lead  him  to  permit  such 
use,  and  on  the  question  of  fact  a  jury  might  think  the  use  should 
be  referred  to  sucli  permission  ratiier  than  to  a  claim  of  right.  But 
in  point  of  law,  such  user  may  be  adverse.  It  may  have  been 
under  the  claim  of  a  right  appurtenant  to  the  common  property 
asserted  by  all  the  co-tenants  and  recognized  by  tlie  tenant  over 
whose  land  the  right  is  claimed.     The  question  whether  the  use 

'  Innes  v.  Ferguson,  ai  Om.  App.  'Wheaton  v.  Maple  [1893].  3  Ch.  4S. 
333.  per  Maclennan,  J.  A.  *  Bright  v.   Wftlker,   i   Cr.   M.  &  R. 

•  Wheaton   v.  Maple  [1893],  3  Ch.  48,     a". 
63. 
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waa  adverse  is  for  the  consideration  o£  tlie  jury  as  a  queetioD  of 
fact.' 

And  where  a  fishing  place  and  fishing  implements  were  owned 
by  sundry  persons  as  an  unincorporated  aseociation,  and  tiie  different 
interests  were  from  time  to  time  transferred  as  personal  pro2>ert}*, 
inTolving  frequent  changes  in  the  membership  of  the  association,  it 
was  held  that  tlie  adverse  use  of  a  way  to  the  fishing  place  by  the 
sncceasive  owners  was  to  be  regarded  as  a  continnous  use,  and  that 
thereby  a  right  of  way  might  be  acquired  appurtenant  to  the  fishing 
place  and  accruing  to  the  benefit  of  tlie  persons  who  should  be 
owners  at  the  end  of  the  period  of  prescription.' 

169.  The  right  to  use  a  part  of  a  building  may  be  aoquirad  by 
preeoription.  A  century  ago,  the  State  of  Couuectieut  erected  a 
state  house  upon  land  belonging  to  the  town  of  Hartford,  the  cost 
being  paid  by  the  State,  by  the  county  of  Hartford  and  by  tlie 
citizens  of  Hartford.  The  building  was  thenceforth  used  by  tlie 
State,  by  the  county  for  its  courts,  and  by  tlie  town  and  city  of 
Hartford,  for  town  and  city  purposes.  The  city  and  town  ceaaed 
to  occupy  it  in  1830  and  1832,  but  the  State  continued  to  occupy  it 
until  1878,  while  the  occupancy  of  the  county  still  continued.  Oa 
the  last  named  date,  the  town,  and  in  the  following  year,  tlie  State, 
conveyed  to  the  city  all  their  rights  and  property.  It  was  held, 
that  the  city  acquired  the  record  title  to  the  land  subject  to  an  ease- 
ment in  the  county  to  use  the  building  for  its  purposes  as  long  as  it 
pleased  in  the  manner  it  had  been  accustomed  to  use  it.  This 
easement  rests  upon  either  of  two  grounds  —  prescription  or  estopi)el. 
Here  are  all  the  elements  of  a  prescription,  a  user  under  a  claim  of 
right  acquiesced  in  by  the  owners  of  the  laud  for  more  tiian  fifteen 
jQBTs.  There  is  an  easement  by  estoppel  also,  for  the  town  by 
permitting  the  erection  of  a  building,  for  the  purposes  mentioned 
woidd  be  estopped  from  preventing  its  use  for  those  purposes  dur- 
ing the  pleasure  of  the  State  and  county.  The  State  has  abandoned 
its  use,  but  the  county  has  not  done  so  and  cannot  be  deprived  of 
its  right  to  such  use.* 

"Where  one  of  two  owners  of  adjoining  houses  has  for  a  period 
snfBcient  to  establish  a  right  by  prescription  continuously  and  exclu- 
sively used  the  spaces  above  and  under  his  neighbor's  side-liall  and 

■  Bradley  Fish  Co.  t.  Dudley.  37  '  Hartford  v.  Hartford  County,  49 
Conn.  136,  pet  Seymour,  J.  Conn.  554. 

'  Bradley  Fish    Co.   v.   Dudley,  37 
Conn.  136. 

146 


Di„i,„db,G(5oglc 


WHAT   ADVRRSE    C8EK    IS    KEQCI8ITE.         [§§  170-172. 

entry,  as  part  of  liis  attic  and  cellar,  siicli  spaces  being  within  the 
linee  of  the  latter'e  paper  title,  the  former  has  acquired  an  easement 
in  8uch  Bpacee  by  preacription. ' 

1 70.  Tlie  proiieotion  of  a  oomioe  or  tbe  eaves  of  a  house  over  the 
adjoimng  land  of  another,  apparent  and  continuous  for  a  length  of 
time  required  by  the  statute  to  give  title  by  prescription,  creates  a 
permanent  eaaement.*  Of  course,  the  owner  of  the  house  acqniree 
only  an  easement  and  not  a  title  to  the  land  of  sucli  other  person 
under  the  eaves  and  cannot  prevent  him  from  biiiliding  on  that  land, 
if  he  can  do  so  without  interfering  witli  the  eaves.^ 

Where  the  eavee  of  a  hoiise  project  over  the  land  of  another,  tlie 
adverse  occupation  of  tlie  land  in  this  way  for  a  period  sufficient  to 
^ve  title  under  the  statute  of  limitations  may  mature  into  a  right; 
but  it  is  a  question  of  fact  for  the  jury  whether  the  occupation  of 
the  land  was  snch  as  to  give  tlie  owner  of  the  house  an  easement  in 
the  land.  The  circumstances  might  be  such  that  l^e  mere  permis- 
sive continuance  of  the  projection  of  the  eaves  would  not  be  conclu- 
sive of  the  gaining  of  an  easement.* 

171.  The  right  to  maintain  a  line  of  shafting  across  a  lot  may  be 
acquired  by  user  for  the  prescriptive  period,  and  this  right  includes 
the  right  to  repair  and  renew  the  shafting  from  time  to  time.' 

17S.  One  may  acquire,  by  prescription,  the  right  to  i^ft*"*-*-!"  a 
sign  board  upon  another's  building,  or  a  poet  with  a  swinging  sign 
on  another's  land.  Thus  where  a  sign  board  of  an  inn  had  been 
affixed  to  a  building  on  a  street  comer  adjoining  the  inn  for  forty 
years,  the  owner  of  the  building  was  enjoined  from  removing  it.* 
The  sign  post  and  swinging  sign  of  a  village  tavern,  standing  on  the 
public  common  in  front  of  the  tavern,  in  time  becomes  a  veritable 
incorporeal  hereditament  which  the  inn-keeper  is  entitled  to  main- 
tain as  against  the  public  to  whom  the  common  belongs.^ 

One  may  by  prescription  acquire  the  right  to  maintain  a  nail  or 
hook  in  the  wall  of  a  neighbor's  house  to  which  a  clothes-line  may 
be  attached  for  the  purpose  of  drying  cloUiee. 

'  Sorkin  v.  S«iitmai).  i6a  Pa,  St.  543,  *  Carbrey  v.  Willis,  7  Allen,  364,  83 
agAtl.  Rep.  7aa.  Am.  Dec.  688. 

'Grace  Methodist  Epis.   Cburcb   v.         'Rochester    Electric    Light    Co.    v. 
Dobbins,  IS3  Pa-  St.  294,  33  W.   N.  C.     Rochester  Power  Co.,  15   N.  Y.  Supp. 
19,  35  All.  Rep.  II30;  Keats  v.  Hugo,     33. 
115  Mass.  ao4,  3i6,  15  Am.  Rep.  So.  'Moody  v.  Steggles,  i3  Ch.  D.  361. 

*  Keats  V.  Hugo,  us  Mass.  304,  3t6,  ^  Publicans'  Signboards.  47  Just. 
IS  Am,  Rep.  80.  Peace,  545. 
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173.  A  tight  to  use  a  turnpike  rood  without  the  paTtnest  of  toll 
may  be  aoquired  by  presoriptioa,  and  wliere  the  right  appears  to 
have  been  given  by  a  turnpike  company  in  consideration  of  receiv- 
ing a  right  of  way  througli  the  lands  of  the  person  to  whom  the  riglit 
was  given,  it  will  be  presumed  tliat  the  easement  of  using  the  road 
witliout  j>ayment  of  tolls  was  not  an  easement  in  gross,  but  under 
a  covenant  entered  into  at  the  time  of  the  constmction  of  the  road 
for  a  viiliiable  consideration,  and  tliat  such  covenant  ran  with  the 
land.' 

174.  A  right  to  out  ioe  upon  a  pond  may  be  aoquired  by  pre- 
soription  as  against  the  owner  of  a  jx>rtion  of  the  soil  nnder  the 
water,  in  case  this  rigJit  has  been  exercised  continuously  as  appurte- 
nant to  tlic  claimant's  adjoining  land,  with  the  knowledge  of  the 
owner  of  the  pond,  for  the  period  of  limitation  fixed  by  tlie  statute. 
Such  use  of  this  right  affords  the  presumption  of  a  grant.'  It  is 
tnie  that  the  right  to  take  ice  from  water  upon  another's  land  may 
be  a  profit  a  pfendre.  But  if  such  riglit  is  used  as  an  a^ljunct  to 
land  bordering  upon  the  pond  purchased  from  the  owner  of  it,  for 
the  purpose  of  conducting  the  business  of  cutting  ice,  it  is  a  right 
in  the  nature  of  an  easement  and  b  attached  to  such  land  aa  an 
appurtenance.' 

17D.  By  presoription  an  eaaement  to  maintain  a  fbnoe  may  be 
oreatad  in  favor  of  the  owner  of  one  of  two  adjoining  tracts  of 
land,  and  a  correlative  duty  may  be  imposed  on  the  owner  of  tlie 
other  tract  to  maintain  the  whole  or  a  part  of  the  division  fence.* 
"  The  casement  seems  to  be  founded  upon  the  duty  which  at  com- 
mon law  required  the  owner  of  a  close,  at  his  peril,  to  keep  his 
cattle  thereon,  and  to  prevent  them  from  trespassing  on  an  adjoining 

'  Lucas  V.  Smilhbeld  Turnpike  Co.,  503,  506;    Minor  v.   Deland,   iS    Pick. 

36  W.  Va.  427,  tj  S.  E.  Rep.  1S3.     See  366;  Rust  v.  Low,  6  Mass.  90,  94,  97; 

§  4,  citing  cases  holding  thai  snch  ex-  Branson  v.  Coffin,  loS  Mass.  17s,  iSj. 

empiion  is  noi  an  easement.  11  Am.   Rep.   335,  per  Gray,  J.;  Har- 

'  Hoag  V.  Place,  93  Mich.  450,  53  N.  low  v.  Stinson,  60  Me.   347;  Knox   v. 

W.  Rep.  617.  Tucker,  48  Me.  373;  Heaih   V.  Ricker, 

'Huntington  v.  Ashcr,  96  N.  Y.604,  a  Me.  72;  Castner  v.  Biegal,   54  N.  J. 

48  Am.  Rep.  653.     See  g  49.  L.   4q8,   34    All.    Rep.   484;    Ivins    v. 

*  Lawrence  v.  Jenldns,  L.  R,  8  Q.  B.  Ackeraon,  38  N.  J.  L.  320,  333;  Adams 

274;  Boyle  V.  Tamlyn,  9  D.  &  R.  430,  v.  Van  Alstyne,  as  N.  Y.  332.  23s. 
6  B.   &  C.   319;    Star  v.   Rookesby,  i         A  prescriptive  right  in  such  case  is 

Salk.   335;    Suiy    v.   Pigot,   Pop.   166,  denied  underlhe  statute  upon  this  sub- 

170,    Noy,   84;    Thayer  v.   Arnold,    4  ject  in  Glidden  v.  Towlc.  31  K.  H.  147; 

Mel.  589,  590;  Binney  v.  Hull,  5  Pick.  Wright  v,  Wrighl,  31  Conn.  339,  339. 
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close,  aiid  when  the  owner  of  the  latter  erected  a  fence  for  his  pro- 
tection and  maintained  it  for  the  prescriptive  period,  he  was  deemed 
to  have  discharged  his  neighbor  from  his  original  duty  and  to  have 
become  bound  to  protect  hie  own  close  by  some  grant  or  agreement, 
the  evidence  of  which  was  lost  bj  lapse  of  time. "  ' 

A  covenant  by  a  grantor  in  a  deed  of  a  part  of  his  land  to  maintain 
forever  a  fence  on  the  boundary  line  gives  the  grantee  an  easement 
in  the  adjoining  land  of  the  grantor  which  will  run  witli  tlie  land 
and  constitute  an  incumbrance  upon  it,*  The  obligation  to  main- 
tain the  fence,  being  a  continuing  charge  upon  the  land,  is  not 
impaired  by  the  omission  for  more  than  twenty  years  to  perform  it.' 

The  continuous  maintenance  of  the  whole  of  a  division  fence  for 
tho  prescriptive  period  by  the  owner  of  one  of  the  adjoining  tracts 
raises  a  presumption  of  a  grant  or  agreenient  for  its  perpetiiai  main- 
tenance.* But  the  maintenance  of  a  pan:  only  of  a  division  fence 
for  any  length  of  time,  under  a  statute  which  imposes  on  owners  of 
adjoining  lands  the  obligation  of  each  to  maintain  a  just  pi-opor 
tion  of  such  fence,  is  deemed,  in  the  absence  of  an  express  agree- 
ment, U)  be  referable  to  an  assignment  under  the  statute,  and  conse- 
quently no  presumption  will  arise  of  a  perpetual  obligation  to  main- 
tain that  portion  of  the  fence.' 

A  prescriptive  obligation  on  the  owner  of  land  to  maintain  a 
partition  fence  is  not  destroyed  by  his  becoming  a  tenant  in  com- 
mon of  the  adjoining  land.* 

176.  An  easement  of  a  burial  lot,  iu  a  oemetary,  may  be  soquirdd 
by  presoription,  and  it  seems  that  the  burial  of  a  dead  body  is  the 
only  possession  of  it  necessary  to  the  acquisition  of  the  easement, 
and  an  inheritable  title.  '^  So  long  as  the  lot  is  inclosed  as  a  burial 
place,  or  even,  witliout  inclosure,  so  long  as  gravestones  stand  mark- 
ing the  place  as  burial  ground,  the  possession  is,  from  the  nature  of 
the  case,  necessarily,  and,  therefore,  in  legal  contemplation,  actual, 
diverse  and  notorious.  Moreover,  there  cannot  be  an  actual  ouster 
of  possession  by  an  intruder,  or  nmuing  of  the  statute  of  limitations 

'  Castner  v.    Riegel,  54  N.  J.  L.  498,  '  Castner  v,  Riegel,   54   N.  J.  L.  498, 

500,  34  At].   Rep.  484.   per   Magie,   J.  34  All.  Rep.  484  ;    Knox  v.  Tucker,  48 

And  see  Rust  v.  Low,  6  Mass.  90,  97.  Me.   373.  77  Am.  Dec.  333. 

'Bronson  v.  Coffin,   loS    Mass.  17S.  'Adams   v.   Van   Alsiyne.  35   N.  Y. 

II  Am.  Rep.  335.  332;  Castner  v,  Riegel,  54  N,  J.  L.  498, 

■  Bronson  v.  Coffin,    loS  Mass.   I7S,  34  All.  Rep.  484. 

II  Am.  Rep.  33s.  *  Binney  v.  Hull,  s  Pick.  503. 
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in  hifl  favor,   while  Btieh  gravestones   stand    there,   indicating   by 
inscription  tiie  previons  burial  of  anotlier."  ' 

1 77>  Ko  easement  can  be  aoquired  b7  presoription  to  have  the 
boughs  of  a  tree  overhang  another*e  land.  "  The  principal  objec- 
tions to  the  acquisition  of  such  an  easement  consist  in  the  Bocreey  of 
the  mode  of  enjoyment,  and  the  perpetual  change  in  the  quantity 
of  inconvenience  imposed  by  it,"*  The  owner  of  the  land  may 
cnt  off  the  branches  of  his  neighbor's  trees  which  overliang  bis  land, 
thougli  they  have  overhung  his  ground  more  than  twenty  years,  and 
he  may  do  this  without  giying  any  notice  to  his  neighbor.  In  a 
recent  case  before  the  English  Court  of  Appeal,  lindley,  L.  J., 
stated  the  law  very  concisely  saying:  "  The  law  on  tlie  subject  is, 
in  my  opinion,  ae  follows:  The  owner  of  a  tree  has  no  right  to 
prevent  a  person  lawfully  in  poaseseion  of  land  into  or  over  which 
its  roots  or  branches  have  grown  from  cutting  away  so  much  of  them 
as  projects  into  or  over  his  land,  and  the  owner  of  the  tree  is  not 
entitled  to  notice  unless  his  land  is  entered  in  order  to  effect  such 
cutting.  However  old  the  roots  or  branches  may  be,  they  may  be 
cnt  without  notice,  subject  to  the  same  condition.  The  right  of  an 
owner  or  occupier  of  land  to  free  it  from  such  obstnictiouB  is  not 
restricted  by  tlie  necessity  of  ^ving  notice,  so  long  as  he  confines 
himself  and  his  operations  to  his  own  land  including  the  space  verti- 
cally above  and  below  its  surface."  * 

In  the  case  just  cited  the  question  whether  notice  should  be 
given  before  lopping  off  the  boughs  of  overhanging  trees,  waa  much 
discussed  and  all  the  cases  bearing  upon  the  question  were  con- 
sidered. Kay,  Lord  Justice,  statee  the  result  of  the  authorities  as 
follows :  *  * '  The  encroachment  of  the  boughs  and  roots  over  and 
within  the  land  of  the  adjoining  owner  is  not  a  trespass  or  occupa- 
tion of  that  land  which  by  lapse  of  time  could  become  a  right.  It 
is  a  nuisuice.  For  any  danu^e  occasioned  by  this  an  action  on  the 
case  would  lie.  Also,  the  person  whose  land  is  so  affected  may 
abate  the  nuisance  if  the  owner  of  the  tree  after  notice  n^lects  to 
do  BO.  Whether  lie  may  do  so  without  notice  is  not  stated  distinctly 
in  any  of  the  cases;  but  on  the  whole  I  think  that  this  is  the  mean- 

'  Hook  T,  Joyce,   94  Ky.   450,   23  5.  '  Lemmon  v.  Webb,    L.  R.   [1894],  3 

W.  Rep.  651.     See  g  11,  Ch.  i,   14.     See  Jones  on    Real   Prop- 

*Gale  on    Easements.  6th    ed.,  p.  erty,  §  1614, 

461;    Notris   V.    Baker,    i    Rolle,   393;  *  Lemmon   v.  Webb.  L,   R.   [1894],  3 

Robinson  v.  Clapp,  65  Cono.  36$.  Ch.  1,  34. 
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ing.  In  the  older  cases  it  is  said  that  the  owner  of  the  land 
encroached  on  may  cut  the  bonghs,  and  nothing  is  Baid  ahout  fpving 
previous  notice,  and  I  think  that  the  tnie  reading  of  Pickering  v. 
Rndd '  is,  that  he  maj  do  so  without  notice  if  he  can  do  it 
withont  treapaasiiig  upon  the  land  in  which  the  tree  grows.  I  come 
very  relactantlj  to  this  eonclnsion.  I  think  the  legal  question  very 
doubtful.  In  my  opinion  it  would  be  better  if  the  law  were,  that 
before  cntting  a  neiglibor'e  trees  notice  shonld  be  given  in  order  to 
afford  to  the  owner  of  the  trees  an  opportunity  of  removing  the 
houghs  which  occasion  a  nuisance.  Wliether  that  is  the  law  or  not, 
no  one  but  an  ill -disposed  person  would  do  such  an  act  without  pre- 
vious notice, ' ' 

The  case  of  cutting  the  roots  and  lopping  the  branches  of  a  tree 
that  encroacliee  upon  the  land  of  another  seems  to  be  an  exception 
to  the  general  nde  that  a  niusance  cannot  be  abated  without  notice ; ' 
and  the  reason  for  the  exception  seems  to  be  that  the  roots  of  the 
tree  may  be  cut  and  the  overhanging  branches  lopped  off  without 
entering  or  trespassing  on  the  land  of  the  owner  of  the  tree.  In 
the  case  from  which  the  above  quotations  are  made,  Lopez,  L.  J., 
says:  "The  distinction,  in  my  judgment,  is  this:  A  man  may 
without  previous  notice  cnt  the  boughs  of  his  neighbor's  trees  which 
overhang  his  land,  if  he  ean  do  so  withont  trespassing  on  hia  neigh- 
bor's land;  but  he  cannot  justify  a  trespass  on  another's  land  for 
the  purpose  of  cutting  houghs  or  roots  projecting  into  his  own  land 
withont  previous  notice. "  •  In  a  ease  which  is  an  authority  for  this 
view  an  action  was  brought  for  breaking,  lopping  and  damaging  a 
Tir^nian  creeper,  which  grew  in  the  plaintiff's  garden  and  spread 
over  the  defendant's  house.  The  defendant  cnt  away  that  por- 
tion of  the  creeper  which  waa  over  his  house  without  touching  the 
surface  of  the  plaintiff's  premises.  The  defendant  justitied  the  cut- 
ting on  the  ground  that  the  creeper  waa  unlawfully  spreading  over 
his  house,  and  that  he  removed  it  because  it  was  an  incubrance  on 
Ilia  premises ;  the  plaintiff  replied  that  the  defendant  had  used  greater 
force  than  was  necessary.  There  was  no  su^estion  that  previons 
notice  to  the  plaintiff  was  necessary  before  the  defendant  waa  justi- 
fied in  cutting  the  creeper.* 


'  4  Camp,  aiq,  i  Slark.  s^. 

•  Ummon   v.  Webb,  L.   R.  [1894],  3 

•  The  leading  case  ia   Jones  v.  Wil- 

Ch. I.  17. 

liams.  II  Mees.  &W.  176. 

*  Pickering  v.   Rudd,   4  Camp,   aig 

1  Start.  56. 
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^§  ITS,   179.]  CKEATBD   BY   PBt»CRIPTIOH. 

178.  The  rigbt  to  maintain  s  ntiiwiioe  oamiot  be  acquired  by 
presoriptiOQ.'  It  Beems  that  a  right  to  continue  a  noise  cannot  be 
acquired  at  all  except  by  some  express  or  iuiplied  agreement  between 
the  parties  concerned.*  Under  the  English  prescription  act  it  is 
s^d  that  an  easement  within  tlie  act  must  he  a  right  of  ntilitj  and 
benefit.'  Making  a  noise  is  not  sucli  a  right.  A  confectioner  had 
for  more  tlian  twenty  years  used  a  pestle  and  mortar  in  his  back 
premises,  which  abutted  on  the  garden  of  a  pliysician,  and  the  noise 
and  vibration  were  not  felt  as  a  nuisance  and  were  not  complained 
of,  until  the  physician  erected  a  consulting  room  at  the  end  of  his 
garden  when  the  noise  and  vibration  became  a  nuisance  to  him.  He 
accordingly  asked  for  an  injunction;  and  it  was  held  that  the 
defendant  had  not  acquired  a  right  to  an  easement  of  making  a 
noise,  and  the  injunction  was  granted.* 

III.  Use  by  License  or  hy  Pemvia9ion. 
178.  Tfto  eoaement  by  preBoriptlon  can  li^  aoquirsd  where  the 
privilege  is  used  by  the  express  or  impUe(M>sniil8fllon  or  lioense  of 
the  owner  of  the  land.'  But  a  user  having  its  origin  in  license  or 
permission  may  afterwards  become  adverse  under  a  claim  of  right, 
and  when  the  adverse  user  haa  been  exercised  for  the  period  pre- 
scribed by  the  statute  of  lunitations,  it  ripens  into  a  title.'    Theques- 

'  I  Wood  on  Nuisances,   p.  40,  105;  Creary  v.   Bosion  4    M.    R.    Co.,   153 

Mumford  v.  Oxford,  W.  &  W.  R.  Co.,  Mass.  300,  i6  N.  E.  Rep.  864.  II  L.  R. 

I  H.  &  N.  34,  per  Pollock,  C.  B.;  Rex  A.  359;  Smith  v.  Miller,  11  Gray,  145; 

V,  Cross,  3  Camp.  2:15,  per  Lord  Ellen-  Sumner  v.  Tiiescon,  7  Pick.  198;  Lani«r 

borough;  Weld  v.  Hornby,  7  Easl,  194;  v.   Booth,   50  Miss.  410;  Curtis  v.  La 

Fowler  v.  Sanders,  Cro.  Jac.  446;  Com-  Grande  Hydraulic  Water  Co.,  ao  Oreg. 

monwealih    v.    Upton,    6    Gray,   473;  34,  23  Pac.  Rep.  808,  25  Pac,  Rep.  37S, 

People  V.   Cunningham.   1    Den.    524,  10  L.   R.  A.  4S4;  Stevens  v.   Dennett, 

536,  43  Am.  Dec.  709;  Mills  v.  Hall,  g  51  N.  H.  324;  Waikins  v.  Peck,   13  N. 

Wend.  31s,  34  Am.   Dec.   160;  Rhodes  H.  360:  Cronkliite  v.  Cronkhlte,  94  N. 

V.  Whitehead,  27  Tex.  304,  84  Am.  Dec,  V.   323;    Wiseman    v.   LucksiDger,  84 

631.     See  Dana  v.  Valentine,  5  Met.  8,  N.  Y.  31,  44,  38  Am.  Rep.  479;  Crounse 

'Sturges  V.   Bridgman,    ri     Ch.    D.  v,   Wemple,  19  N.  Y.  540,  54a;  Lehigh 

85s.  Valley   R.   Co.   v.   McFarlan,  30  N.  J. 

'Mounsey  7.  Ismay,  3   H.  &  C.  486.  Eq.   iSo;  Felton  v,  Simpson,   it   Ired, 

*  Sturges   V,   Bridgman,   11    Ch.    D.  84. 
^52,855.  'Barbour    v.    Pierce,   42    Cal.    657; 

'See   §  88S  ;    Beasley   v.    Clarke,   2  Parish  v.  Kaspare,  109  Ind.  586,  lo  N, 

Bing.  N.   C.  705;  Tickle   v.   Brown,  4  E.   Rep.   109;    House  v.   Montgomery, 

Ad.  &  El,  369;  Monmouth  Canal  Co.  19  Mo.  App.   170;  Wiseman   v.   Luck- 

V.   Harford,   I   C.   M.   &   R.  614,   631;  singer,  84  N.   Y.   31,44,38  Am.  Rep. 

Arkwrigbt  V.  Gell,  5  M.  &  W.  203;  Mc-  479. 
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TJ8E    BT    LICENSE    OR   BY    PERMISSION.  [§  179. 

tion  in  each  ease  is  whether  the  use,  though  eoiunienciiig  in  consent, 
is  exercised  as  of  right.  The  character  of  the  use  commencing  under 
consent  depends  npon  the  language  used  and  the  maimer  of  the 
enjoyment.  If  the  language  ia  sucli  as  to  create  a  license  only  the 
enjoyment  is  regarded  as  permissive  and  not  as  of  the  right,  and  no 
title  is  acquired  under  it.' 

If,  however,  tlie  language  is  such  as  to  give  a  right  of  enjoJ^llent 
and  the  use  is  continned  under  a  claim  of  right,  tlie  use  is  adverse 
and  may  ripen  into  a  title  by  prescription.  Thus  where  a  well  was 
dog  at  the  mutual  expense  of  the  owners  of  adjacent  estates  upon 
the  land  of  one  of  them,  under  an  agreement  that  the  same  should 
be  for  the  mutual  heneiit  of  the  parties,  and  repairs  of  the  same 
were  made  at  their  joint  expense  and  the  owners  of  the  dominant 
estate  had  enjoyed  the  use  of  the  well  for  more  than  fifty  years,  it 
was  held,  tliat  tlie  use  commenced  under  a  grant  of  right  and  was 
continued  under  a  claim  of  right,  and  tlie  use  was,  therefore, 
adverse.  Tlie  jury  were  properly  instructed  that  if  they  were  satis- 
fied that  the  original  parties  dug  the  well  under  a  verbal  contract 
that  they  should  own  and  have  the  right  to  use  the  well,  and  that 
thereupon  the  owners  of  the  dominant  estate  have  since  continued 
the  nse  under  a  claim  of  right,  such  use  was  adverse  and  had  ripened 
into  a  title.' 

The  use  of  a  way  under  a  parol  consent  given  by  the  owner  of 
the  servient  estate  to  use  it  as  if  it  were  legally  conveyed,  is  a  use 
under  a  claim  of  right.'  An  occupation  of  land  under  a  parol  gift 
from  the  owner  is  an  occupation  as  of  right.*  And  so  the  use  of 
an  easement  having  its  origin  in  a  parol  gift  or  grant,  if  continued 
for  the  requisite  jieriod,  b  a  use  as  of  right  and  if  continued  long 
enough  will  ripen  into  a  title.'  "  It  must  appear  that  the  privilege 
was  not  used  under  a  letting,  or  license,  or  in  any  way  in  subordina- 
tion to  the  title  of  tlie  legal  owner.  The  distinction  is,  whether  I 
grant  you  a  right  over  or  upon  my  property  to  use  as  your  own  or 
as  my  own  —  as  an  enjoyment  and  privilege  belonging  to  you  or  as 
belonging  to  me.  The  grantee  or  donee  must  accept  and  enjoy  the 
nse  of  the  premises  as  his  own,  and  because  he  claims  it  to  be  liis 

'Cheever  V.  Pearson,   i6  Pick.  366;         'Ashley  v,  Ashley,  4  Gray,  197. 
Steams  v,  Janes,  n  Alien,  583;  Wise-        *Sumner    v.   Stevens,   6   Met.    337; 
man   v.   Luclcsinger,   84  K.   V.   31,   38     Webster  v.  Holland.  58  Me.  168. 
Am.  Rep.  479-  'Jewett  v.  Hussey.  70  Me.  433- 

'  Steams  v.  Janes,  is  Allen,  582. 
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Sg  ISO,   181.]  CREATED   BY    PKESOKIPTION. 

<jwii,  and  because  the  grantor  eold  or  gave  it  to  him  to  be  liis  own, 
as  a  perpetual  thing. ' ' ' 

180.  Ko  length  of  enjoymsnt  of  a  privilege  under  a  lioense  oaa 
npen  into  an  easement.^  A  privilege,  so  commeQcing,  may  after- 
wards be  claimed  adversely  as  a  matter  of  right,  but  such  a  claim 
if  uot  expressly  made  must  be  shown  by  an  open  and  uotorions  pos- 
session or  by  other  circumstances  which  would  indicate  an  adverse 
enjoyment  imder  a  claim  of  right,'  Thus  the  privilege  granted 
by  a  city  to  an  individual  to  place  water-pipes  nnder  a  street  for  the 
purpose  of  conveying  water  from  a  spring  cannot  ripen  into  an 
easement  by  prescription  by  mere  use  and  enjoyment  for  any  lengtli 
of  time  because  they  are  not  open  and  notorious.* 

"Where  by  license  of  tl»e  owner  of  the  land  upon  a  creek,  the 
owner  of  a  mine  constructed  a  ditch  and  used  the  water  for  mining 
purposes,  but  the  riparian  owner  reserved  the  right  to  use  the  water 
a  part  of  each  year  for  his  own  purposes,  an  adverse  use  of  the 
water  cannot  be  established  unless  it  is  shown  that  the  use  of  the 
water  bj  the  mine  owner  has  been  in  hostility  to  the  use  of  it  by  the 
owner  of  the  land  under  sucli  reservation.  The  mine  owner  in 
such  case,  in  order  to  establish  a  prescriptive  right  to  the  water 
must  show  that  Ida  use  of  it  was  in  defiance  of  any  right  upon  the 
part  of  the  owner  to  use  it  for  any  purpose;  that  he  wholly  ignored 
the  owner's  right  to  use  it  at  all,  and  that  the  owner  acquiesced  in 
his  exclusive  use.' 

181.  A  use  commencing  in  a  lioense  also  beomnea  adverse  after 
a  revocation  of  the  license.'     The  revocation  need  not  be  formal. 

'  Jewetl  V.  Hussey,  70  Mc.  433,  436,  876;  Nowlin  v.  Whipple,  lao  Ind.  596, 

per  Peters,  J.     And  see  Arbuckle   v.  as  N.  E.  Rep.  66g. 

Ward.  29  Vt.  43.  '  Elster  v.  Springfield,  49    Ohio  Si. 

'Wood  V.  Uadbitter,  13  M.  S  W.  8a,  30  N.  E.  Rep.  374:  McAllister  v. 

838;  Medford  First  Parish   v.  Pratt,  4  Pickup,  84  Iowa,  6s,   50  N.   W.    Rep. 

Pick.   3Ji;  Bacbelder  v.   Wakefield,   8  556;  Estes  v.  Long.  71  Mo.  605;  Budd 

Cush.   143;  Smith  v.  Miller,  11  Gray,  v.  Collins,  69  Mo.  139;  Nelson  v.  Nel- 

145;  Morse   v.  Williams,  6a  Me,  445;  son,  41   Mo.  App.  130. 

Nelson  v.   Nelson,  41   Mo.   App.   130;  *  Elster  v.   Springfield,  49  Ohio  St. 

Lanier  v.  Booth,  50  Miss.  410;  Luce  v.  83,  30  N.  E.  Rep.  274. 

Carley,  24  Wend.  451,  35  Am.  Dec.  637;  '  Huston   v.  Bybee,  17  Oreg.  140,  ao 

Colvin  V.  Burnet,  17  Wend.  564,   569;  Pac.  Rep.  51. 

Eckerson    v.    Crippen,   39   Hun,   419;  '  Eckerson    v.    Crippen,   no   N.   Y. 

Demuth   V.  Amweg,   90    Pa.    St.   181;  585.    18   N.    E.    Rep.   443;    Pitiman  v. 

Harkness    v.    Woodmansee,    7    Utah,  Boyce,  III   Mo.   387,  33   Am.   St.  Rep. 

327.    26    Pac.    Rep.    391:     Conner    v.  536;  Thoemke  v.  Fiedler,  gi  Wis.  386, 
Woodfill,   136  Ind.   85.  25   N.   E.   Rep. 
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USE   BY    UOUNSE   OB   UY    PBKMISSION.        [§§  1S2,   183. 

An  mterference  with  the  exercise  of  the  license  may  be  a  i-evocation 
of  it;  as  in  caee  one  has  permitted  liis  neiglibor  to  nse  a  sewer  on 
his  land,  he  revokes  the  license  by  Berering  tlie  connection  between 
the  sewer  on  Me  own  land  and  the  adjoining  land  of  his  neighbor.' 

182.  But  an  easement  ma^  oommanoe  in  a  parol  grant  of  the 
privilege,  and  if  the  grantee  uses  it  for  the  prescriptive  period,  and 
the  grantor  acquiesces  in  such  use,  such  exercise  of  tlie  privilege 
gives  a  prescriptive  right.'  Though  an  easement  cannot  be 
granted  by  parol,  an  entry  under  such  a  grant  and  the  enjoyment  of 
the  privilege  granted  are  under  a  claim  of  right.  Thus  if  a  right 
to  use  a  ditch  over  the  land  of  another  for  conducting  water  for 
irrigation  is  purchased  under  a  parol  contract,  and  the  right  is  used 
by  the  purehaser  as  if  it  had  been  legally  conveyed  to  him,  it  will 
be  presumed  that  he  used  it  as  if  right,  and  his  title  will  be  perfected 
by  eiich  use  for  the  requisite  period." 

Where  the  owner  of  a  field  told  his  neighbor  that  if  he  would  dig 
at  a  place  pointed  out  to  him  and  find  water  he  might  lay  logB  and 
conduct  it  to  his  barnyard,  and  might  have  the  water,  and  he 
accordingly  conveyed  the  water  to  hia  premises,  and  used  it  for  a 
sufficient  length  of  time  to  give -a  prescriptive  title,  it  was  held 
that  lie  acquired  an  absolute  right  to  the  water  to  the  extent  of  sudt 
use.  Tlie  neighbor's  use  of  the  right  to  take  the  water  was  adverse, 
continnons,  open  and  notorious  under  a  claim  of  ownership.* 

1 83.  If  an  actual  grant  b7  deed  is  shown,  there  can  he  no  ques- 
tion of  presonptiiou.i>  A  deed  to  a  railroad  company,  of  land,  to 
be  used  for  laying  its  track  in  which  the  grantor  was  permitted  to 
use  certain  crossings  is  inadmissible  for  the  purpose  of  proving  a  right 
of  way  over  the  crossings  acquired  by  the  grantor  by  adverse  use. 
The  deed,  on  the  contrary,  proves  a  right  to  use  the  crossings  under 
and  by  virtue  of  the  deed  alone.' 

'  Pitzman  v.  Boyce,  iii  Mo.  387,  19  'Covcnton   v,  Seufert,  33  Oreg.  548, 

S.  W.  Rep.  1104,  33  Am.  St.  Rep.  536.  3a  Pac.  Rep.  50S. 

•Ashley    v.    Ashley,   4    Gray,    197;  *  Blaine  v.  Ray,  61  Vt.  566,   18  Atl. 

Sumner  v.   Stevens,  6   Met.   337,  Ar-  Rep.  i8g.     And  see   Legg  v.   Horn,  45 

buckle  v.  Ward,  39  Vt.  43;  Jewell  v.  Conn.  409.      See,   however,  Taylor  v. 

Hussey,  70  Me.  433;  Legg  v.  Horn,  45  Gerrish,  59  N.  H.  569,  where  a  similar 

Conn.    409.       In   Wiseman    v.    Luck-  slalement  was  legarded  as  a   license 

singer,  64  N.  Y.  31,  38  Am.  Rep.  479,  a  might  be  revoked, 

parol  agreement  that  one  might  drain  'Chamber  Colliery  Co.  v.  Hopwood, 

through  certain  land  was  regarded  as  33  Oh.  D.  349, 

giving  not  a  permanent  privilege  but  a  *  Hoyle   v.  New  York    &   N.   E.   R. 

temporary  one,  in  the  nature  of  a  li-  Co.,  60  Conn.  33,  3S  Atl.  Rep,  446. 
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§§  184-186.]  CEKATED    BT    PRESCRIPTION. 

184.  Tbe  fiujt  that  repairs  have  been  made  at  the  joint  expense 
of  the  owners  of  the  serrient  and  of  tiie  dominant  estates,  doe?  not,  as 
a  matter  of  law,  prevent  the  use  of  it  by  the  latter  from  being  adverse. 
The  owner  of  the  servient  estate  may  aa  well  have  joined  because  he 
yielded  to  a  paramount  claim,  ae  on  the  footing  of  a  license  given 
by  him  and  accepted  by  the  owner  of  the  dominant  estate.  In  the 
ease  of  a  drain  even  if  its  coutinnance  was  not  a  trespass,  or  adverse, 
the  use  of  it  over  the  servient  land  may  have  been  adverse  just  as 
easily  when  the  owner  of  tlie  servient  estate  partly  paid  for  it,  as  if 
the  owner  of  the  dominant  estate  had  laid  it  wholly  at  his  own 
expense.' 

186.  The  burden  of  proof  is  upon  one  fiiiytniing  an  easement 
otherwise  than  by  express  grant  to  prove  all  the  facts  necessary  to 
establish  the  right.'  Where  the  nature  of  the  use  and  the  situa- 
tion of  the  property  is  such  that  there  is  a  doubt  whether  the  use 
was  adverse  and  under  a  claim  of  right,  it  is  for  the  jtu-y  and  not 
the  court  to  say  whether  upon  the  evidence  and  circumsttoces  the 
user  has  been  under  a  claim  of  right  and  adverse.' 

Where  a  railroad  company  has  maintained  a  culvert  so  constructed 
as  to  cause  a  farmer's  land  to  be  overflowed,  the  burden  is  on  the 
railroad  company  to  show,  not  that  tlie  overflow  has  constantly 
extended  over  the  fanner's  land  for  twenty  years,  but  that  at  regu- 
lar or  irregular  intervals  the  water  has  overflowed  the  land  in  con- 
troversy to  the  very  same  extent,  so  as  to  have  rendered  the 
company  liable  to  an  action  in  tlie  nature  of  trespass  at  any  time 
during  tliat  period.' 

The  fact  that  one  who  claims  an  easement  by  prescription  applied 
to  the  owner  of  the  land  upon  which  the  right  was  exercised  to  pur- 
chase the  right,  is  evidence,  if  unexplained,  that  his  enjoyment  of 
the  right  was  not  adverse.' 

1 86.  A.  presuinption  that  the  use  was  under  a  claim  of  right,  and 
adverse  arises  from  an  undisputed  use  of  an  easement  for  the  estab- 

'  Shaughnessey   v.  Leary,  r6»  Mass.  American    Company  v.    Bradford,    27 

108,  38  N.  E.  Rep.  197,  per  Holmes.  J.  Cal.  360;   Bowen  v.  GuLld,   130  Mass. 

*  American  Co.  v.   Bradford,  a?  Cal.  121,  124;  Knights  of  Pyihias  v.   Lead- 

360;     Oliver    V.   Hook,    47    Md.    301;  beter,  3  Pa.  Superior  Cl.  461. 

O'Neil  V.   Blodgeti,  53  Vt.  213;  Texas  *  Emery  v.  Raleigh  &  G.  R.  Co.,  loi 

W.  Ry.  Co.  V.  Wilson.  83  Tex,   153,  18  N.  C.  209,  9  S.  E.  Rep.  139. 

S.  W.  Rep.  325;  Carmody  v.  Mulroon-  •  Watkins   v.  Peck,  13  N.  H.  360,  40 

cy,  87  Wis.  552,  58  N.  W,  Rep.  nog.  Am.  Dec.  156.     And  see  Colvin  v.  Bur- 

'Plimpton  V.   Converse,  42  Vt.  71a;  net,  17  Wend.  564. 
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INTEKBUPTIOK    OF    USE    A»D   BE8I8TAN0E  TO    IT.  [§  1S7. 

lislted  period  of  prescription; '  and  the  burden  is  upon  the  party 
alleging  that  the  nse  has  been  by  virtue  of  s  license  or  permission 
to  prove  that  fact  by  afBrraative  evidence.'  An  nnintermpted  nse 
for  the  reqaisite  period  nnexplained  is  sufficient  to  establish  a  right 
by  prescription  and  to  anthorize  a  presumption  of  a  grant.  After 
sncli  period  of  enjoyment  the  owner  of  the  land  has  the  burden  of 
proving  that  the  nse  of  the  easement  was  nnder  some  license,  indnl- 
genee  or  special  contract  inconsistent  with  a  claim  of  right  by  the 
other  party,*  "Wliere  an  open  and  nnintermpted  use  of  an  ease- 
ment for  a  sufficient  length  of  time  to  create  the  presumption  of  a 
grant  is  shown,  if  the  other  party  relies  on  the  fact  that  these  acts, 
'  or  any  of  them,  were  permissive,  it  is  incumbent  on  such  party,  by 
sufficient  proof,  to  rebut  such  presumption  of  a  non-appearing  grant ; 
otherwise  the  presmnption  stands  ae  sofficient  proof,  and  establishes 
the  right.* 

IV.     Jnierruj)twn  of  Use  and  Jieai^tance  to  It. 
1 87.  An  latemtption  to  the  eitioymeat  of  a  right  befiiro  an  eaae- 
ment  b^  prescription  has  been  acquired,  defbata  the  acquisition 
of  it;'  but  after  the  acquisition  is  complete,  no  interruption  or  ces- 

'  Tyler  v.  Wilkinson,  4  Mason,  397;  Dec.   711;  School    Dist.    v.    Lynch,   33 

Cox  V.  Forresi,  60  Md.   74.   79;  Ktipp  Conn,  330,  334. 

V.  Curtis,  71  Cal.  62,  11  Pac.  Rep.  879;  »  Barnes   v,    Haynes,    13  Gray,  r88, 

Union  Water  Co.  v.  Crary,  35  Cal.  504,  74  Am.  Dec.  629;  O'Daniel  v.  O'Daniel, 

509,  85  Am.  Dec,  145;  Parker  v.  Foole.  88   Ky,  1S5,   10  S.  W.  Rep.  638;  Miller 

ig  Wend.  309;  Colburn  v.   Marsh.  68  V.  Garlock,  S  Barb.  153;  Hammond  v. 

Hun.  269,  22  N.  Y.  S,  990;  Nicholls  v,  Zehner,    2i    N.    V.    118;    Nicholls   v. 

Weniworth,  100  N.  Y.4S5,  3  N.  E.  Kep.  Wentworth,    100    N.    Y.    455,  3  N.  E. 

482;  Ward   V.   Warren,   82  N.   Y.  265,  Rep.  482;  Colburn  v.   Marsh,  68  Hun, 

affirming  15  Hun,  600;  Hoag  v.  Place,  269,  21  N.  Y.  S.  990;  Arbuckle  v.  Ward, 

93  Mich,  450,  53  N.  W.  Rep.  617;  Con-  29  Vt.  43. 

yers  v.  Scott.  94  Ky,  123, 11  S,  W.  Rep.  "  French  v,   Marstin.  24  N.  H,  440,  57 

530;  Thomas  v.  Bertram,  4  Bush.  317;  Am,  Dec,  294;  Garrett  v.  Jackson,  20 

Carmody   v.   Mulrooney,   87  Wis.  552,  Pa,   St.   331;  Carmody  v.   Mulrooney, 

S8    N,   W.    Rep.    1109;   Esling  «.  Wil-  87  Wis.  552,  58  N.  W.  Rep.  1109. 

liams,  10  Pa,  St,   126;  Pierce  v.  Cloud,  'Barnes  t,    Haynes,  I3  Gray,   1B8, 

42  Pa.  St.  I03,  82  Am.  Dec.  496;  Tracy  74  Am.  Dec.  629,  per  Shaw,  C.  J. 

V.   Atherton,   36  Vt,    503;  Plimpton  v.  '  Kilbum  v,   Adami,   7  Met.  33,    39 

Converse.  42  Vt,  712;  Williams  v.  Ncl-  Am.    Dec.   754;  Pollard   v.   Barnes,   2 

son,    23   Pick.    141,   34   Am.   Dec.  45;  Cush.  191;  Sargent  v.  Ballard,  9  Pick. 

Blake  V.  Everett,  I  Allen,  248;  Boliver  251;  Carlisle   v.   Cooper,   19  N.  J.  Eq. 

Manut.  Co.   v.   Neponset  Manuf,  Co.,  256;    Hesperia     Land     &    W.    Co.    v. 

16  Pick.  241;  White  v.  Chapin,  13  Allen.  Rogers,   83  Cal.   10,  23  Pac,  Rep.  19G: 

516;    Stearns  v.  Janes,   12  Allen,  582;  Chapel   v.   Smith,   80  Mich,  too,  45  N. 

Olncy  V.   Fenner,   2  R.  I.  211,  57  Am.  W.  Rep.   69;    Doyle  v.   Wade.  23  Fla. 
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§  188.]  CBSATED   BY    PBE8CBIPTI0S. 

eation  of  enjoyment  except  for  tlie  full  period  of  prescription  will 
destroy  the  easement  iinlese  there  is  au  intention  to  abandon  It. 
What  period  of  interruption  or  cessation  of  enjoyment  will  defeat 
the  acquisition  of  tlie  right  by  prescription  depends  upon  the  nature 
of  the  right  and  the  attendant  cireumatances.'  "  Wliatever  breaks 
the  continuity  of  the  possession  and  enjoyment  of  an  easement, 
whether  by  a  cessation  to  enjoy  it>  or  by  any  act  of  the  owner  of 
the  servient  tenement,  destroys  altogether  the  effect  of  the  previous 
user."  *  Thus  if  one  has  had  adverse  use  of  a  right  of  way  for  two 
years  and  then  the  adverse  enjoyment  is  interrupted  for  some  time, 
when  his  successor  in  title  enjoys  the  way  for  eighteen  years,  these 
two  periods  cannot  be  joined  in  order  to  make  up  the  twenty  years 
required  to  give  a  prescriptive  right.'  "The  whole  object  of 
requiring  twenty  years  inst^id  of  six  or  two  for  acquiring  title  to 
the  lands  by  possession,  and  to  easements  by  enjoyment  will  be 
frustrated  if  the  title  can  be  gained  by  enjoyment  at  intervals 
during  the  twenty  years,  intermitted  without  any  evidence  of 
intention  to  abandon.  And  in  no  case  is  it  permitted  to  annex 
the  possession  of  lands,  or  the  enjoyment  of  an  easement  at  one 
time,  with  such  possession  or  enjoyment  at  another  time,  so  as  to 
make  up  the  twenty  years. "  * 

188.  It  is  not  essential  that  a  user  in  every  one  of  the  years 
required  to  establish  a  prescriptive  right  should  be  shown.  If, 
from  any  accident,  or  merely  for  the  convenience  of  the  claimant 
of  the  right,  he  has  not  exercised  it  in  some  years,  probably  such 
pretension  would  not  defeat  the  right,  if  the  user  was  shown  to 
have  begun  early  enough  and  to  have  continued  whenever  it  was 
desired  during  the  whole  prescriptive  period." 

90,    I   So.    Rep.    516,  II   Am.  Si.  Rep.  think  it  is  necessary  for  the  defendant 

334;  Watt    V,   Trapp,   1  Rich,   L,  136;  to  show  that  the  righC  was  exercised 

Taylor  v.   Hampton,  4  McCord,  96,  17  year  by  year,   and  that  if,  as  regards 

Am.   Dec.   710;  Mason  v.  Davison,  37  some  part  of   the  intermediate  peiiod, 

Nova  Scotia,  S4.  he  failed    to  show  that  the   right   has 

■  Carlisle  v.  Cooper,  19  N.  J.  Eq.  356.  been  exercised,  he  would  not  prove  that 

*  Potlard  V.  Barnes,  3  Gush.  191,  199,  which  lies  upon  him  under  the  statute. 
per  Wilde,  J,  If,   therefore,   it  had  been  shown  (ihe 

*  Kilburn  v.  Adams,  7  Met.  33,  39  case  relating  to  a  right  of  common). 
Am.  Dec.  754.  that  he  or  his   predecessors  had  for  a 

*  Carlisle  v.  Cooper,  19  N.  J.  Eq.  356,  year  or  more  submitted  to  tramps  or 
362,  per  Zabriskee,  Ch.  gypsies,  or  other  people  who  were  un- 

'  Earl   De   La  Warr  v.  Miles,  17  Ch.  doubtedly  trespassers,  cutting  the  fern 

^'  53S>  per  James,  L.  J.     In  the  same  on  their  own  account,  and  appropriat- 

case.   however,  Brett,  L.  J.,  said:     "  1  ing  it  10  themselves,  and.  instead  of 
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INTBRBDPTION   OF   C8B   ASD   KB8I8TAlfOB  TO   IT.  [§  189. 

Mere  intermission  of  ose  ia  not  an  interruption.  The  claimant  of 
a  preecriptivo  right  to  use  a  ditch  for  irrigation  over  anotlier's  land 
need  not  show  tliat  his  nee  ha«  been  continuous,  but  it  is  sufficient 
for  him  to  show  the  use  of  the  water  when  needed  for  irrigation 
during  the  cropping  season.  Such  intermission  or  omission  of  tise 
does  not  break  the  continuity  of  nse,* 

189.  Here  int^miissiOQ  of  use  is  not  an  interruption,  unless  it 
amounts  to  ail  abfuidomnent.  Non-user  is  voluntary',  an  interrup- 
tion is  from  without.  Non-user  does  not  affect  the  right  to  the 
easement,  unless  the  circumstances  are  such  as  to  raise  an  infer- 
ence of  an  abandonment  of  the  right.  "  Interruption  means  an 
obstruction,  not  a  cesser  or  intermission,  or  anjthing  denoting  a 
mere  breach  in  time.  There  must  be  an  overt  act,  indicating  tbat 
the  right  is  disturbed.  No  necessary  inference  arises  from  a  cesser 
during  two,  three  or  seven  years." ' 

Where  one  claimed  an  easement  in  land  adjoining  his  mill,  whidi 
he  had  used  as  part  of  his  mill  yard  for  piling  logs,  lumber  and 
boards,  but  it  appeared  that  for  six  years  out  of  the  twenty  necessary 
to  give  him  a  prescriptive  right  he  had  made  no  use  of  such  land, 
it  was  held  that  such  omission  prevented  liia  acquiring  a  right  by 
prescription,  although  the  land  was  not  occupied  by  any  one  else 
during  any  part  of  the  twenty  years,  and  that  no  notice  liad  been 
given  to  him  by  the  landowner  to  cease  occupying,  and  tliat  the 
latter  had  not  at  any  time  done  any  act  indicating  an  intention  to 
interrupt  the  millowner  in  tlie  use  of  land  for  a  mill  yard.  Tlie 
landowner  had  good  reason  to  believe  from  Uie  total  cessation  of 
the  enjoyment  of  the  easement  for  so  long  a  period,  and  from  the 

cutting  the  litter  by  iheir  own  servants,  581,  588,  per  Williams,  J,,  where  il  was 
bad  bought  it  from  ttiose  people  as  held  that  omission  to  use  common  of 
something  which  they  had  a  right  to  pasture  for  two  years,  would  not  pre- 
sell  —  if  it  had  been  shown  that  for  a  vent  title  from  accruing  by  prescrip- 
year  or  two  years  without  cutting  any  tion."  This  case,  however,  was  de- 
litter  during^  chat  year,  or  those  two  cided  under  a  statute  which  provided 
years  by  his  own  servants  at  all,  I  that  no  interruption  except  acquiesced 
should  have  thought  that  there  was  a  in  for  oneyearafter  notice,  should  pre- 
gap  made  in  the  user  for  sixty  years,  vent  the  accruing  of  title  by  prescrip- 
and  that  he  could  not  succeed  under  lion.  And  see  Lawson  v.  Langley,  4 
bis  plea."  See  also  Bodfish  v.  Bodfish,  Ad.  &  El.  Sgo;  Hall  v.  Swift,  4  Bing. 
105  Mass.  317.  N.  C.   381;    Bodfish    v.    Bodfish,   105 

'  Hesperia  Land  &  W.  Co.  v.  Rogers,  Mass.  317;  Dana  v.   Valentine,  5  Met. 

83  Cal.  10,  33  Pac.  Rep.  196.  B;  Pollard  v.  Barnes,  a  Cush.  191,  197. 

•  Carr  v.   Foster,  3  Ad.  4   El.  N.  S, 
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attendant  circomstanees   that  the  millowner  had   abandoned   his 

190.  An  Intermption  of  the  oontinaooa  enjoyment  of  an  ease- 
ment for  neoeaaary  repairs  is  not  an  interruption  tliat  affects  the 
rights  of  the  claimant  of  tlie  right. °  Tlie  very  act  of  repairing  or 
rebnildiug  shows  an  intention  te  maintain  and  to  resume  the  exer- 
cise of  the  easement.'  Wliere  the  easement  claimed  is  the  right  to 
flow  land,  the  washing  out  of  the  claimant's  dara  does  not  stop  tlie 
running  o£  prescription,  if  he  repairs  it  and  resumes  the  use  within 
a  reasonable  time* 

A  teniporarj-  or  accidental  interruption  of  tlie  user  does  not  stop 
tlie  running  of  the  prescription,  if  tliere  is  no  intention  of  abandon- 
ing the  easement,  and  tlio  use  of  it  is  resnmed  within  a  reasonable 
time  after  such  temporary  interruption.* 

191.  There  is  an  interruption  of  an  easement  in  ease  it  ia 
exchanged  tor  another  easement  of  the  same  Icind.*  Thus,  where 
one  had  the  use  of  a  ditch  for  the  drainage  of  water  from  his  land 
over  that  of  anotlier  for  sixteen  years  when  a  new  ditoh  was  made 
near  the  former  which  was  thereupon  filled  up,  and  he  used  the  new 
diteh  for  five  years,  and  then  claimed  a  right  to  use  it  by  reason  of 
a  user  for  twenty  years,  it  was  lield  that  he  had  not  tliereby  acquired 
a  prescriptive  right  to  drain  the  surface  water  of  his  land  over  the 
land  of  his  neighbor,  for  the  time  of  the  use  of  the  new  diteh  could 
not  be  added  to  the  time  of  the  use  of  tlie  old  one,  to  make  upon 
the  prescriptive  period  of  twenty  years.'^ 

Wliere  one  after  u^ing  a  private  way  over  tlie  land  of  anotlier 
almndoned  it  and  used  anotlier  way  over  tlie  same  laud,  though  lie 
did  this  at  the  request  of  the  owner,  he  cannot  tack  the  two 
periods  of  use  together  so  as  to  establish  an  easement  by  pre- 
scription.* To  acquire  a  prescriptive  right  of  way  by  consent  and 
uninterrupted  use,  the  use  must  relate  strictly  to  the  identical  land 
over  which  the  right  is  claimed.     "When  he  voluntarily  abandond 

'  Pollard  V.  Barnes,  3  Cush.  191.  'See  g  296. 

'Wood  V.  Kelley,  30  Me.  47;  Alcorn  'Totel  v,   Bonnefoy,  133  111.  653,  14 

V.  Sadler,  71  Miss.  634,  43  Am.  Si.  Rep.  N.  £.  Rep.  687,  5  Am.  St.  Rep.  570. 

484;  Haag  V.  D«lorrae,  30  Wis.  591;  •Peters  v.  Little,  95  Ga.  151,  aaS. 

Gerenger  v.  Summers,  2  Ired.  L.  239,  E.  Rep.  44;  Follendore  v.   Thomas,  93 

'  Wood  V.  ICelley.  30  Me.  47,  57,  Ga.  300,   ao  S.   E.  Rep.  3*9;  Ma.son  v. 

*  Haag  V.  Delorme,  30  Wis.  591.  Davison,  37  Nova  Scolia,  84. 

•  Haag  V.  Delorme,  30  Wis,  591. 
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ISTEKRUPTION    OF   USE    AND   BKBIBTANOB   TO    IT.       [g§  192,  198. 

the  way  over  the  first  strip,  although  he  did  so  with  the  consent 
and  at  the  request  of  owner,  the  prescription  ceased  to  mn  in 
his  favor  as  to  that  particnlar  atrip.  As  to  the  second  strip  tlie 
nse  not  eontanning  for  the  requisite  time,  he  acquired  no  pre- 
scriptive right  of  way  over  it. 

192.  Ho  easement  by  prescription  oan  arise  wliere  it  appears 
tbat  the  owner  of  the  servient  estate  has  habitually  interrupted 
the  use  whenever  he  thought  proper  to  do  so ;  *  or  has  even  fre- 
quently remonstrated  against  ita  exercise.* 

Where  the  use  of  the  right  has  been  exercised  by  force  or  in  the 
face  of  protests  and  in  defiance  of  resistance,  a  grant  cannot  be  pre- 
sumed and  no  easement  can  he  acquired  by  prescription,'  "  An 
easement  in  ttie  land  of  another  can  be  acquired  by  adverse  user 
only,  with  the  acquiescence  of  the  owner  of  the  land,  in  its  exercise 
under  a  claim  of  right,  per  patUntiatn  vert  domini,  qui  scivit  et 
non  prokibuit,  sed  permisit  de  consensu  tactio.  From  such  use  of 
an  easement  for  twenty  years  the  law  will  presume  a  non-appearing 
grant.  But  before  the  lapse  of  that  period,  if  the  owner  of  land, 
by  a  verbal  act  on  the  premises  in  which  the  easement  is  claimed, 
resists  Ae  exercise  of  the  right  and  denies  its  existence,  the 
presumption  of  a  grant  is  rebutted,  his  acquiescence  in  the  right 
clamed  is  disproved,  and  the  essential  elements,  of  a  title  to  an  ease- 
ment by  adverse  use  are  shown  not  to  exist. "  * 

183.  There  is  some  conflict  of  authority  as  to  what  denials  of 
the  easement,  by  the  landowner,  constitute  an  interruption  of  the 
right.  There  is  strong  authority  for  the  position  that  mere  verbal 
denials  of  the  right,  and  verbal  protests  to  its  exercise  are  not  sufR' 
cient  to  interrupt  the  enjoyment  of  it,  unless  supported  by  some 
physical  act.'  Thus  where  a  mill  owner  had  for  the  full  prescrip- 
tive period  exercised  the  right  to  draw  water  from  a  dam  above  his 

'  Kirscbner  v.  Western  &  Atl.  R.  Co. ,  McFarlan.  30  N.  J.  Eq.  iBo,  43  N.  J.  L. 

67  Ga.  760;  Lehigh  Val.  R.  Co.  v.  Mc  605. 

Failan,   30  N.  J.  Eq.    180,  43   N.  J.  L.  '  Powell   v.   Bagg,  S  Gray,  441,  443, 

605.  6g  Am.  Dec.  361,  per  Bigetow,  J. 

'  Smith  V.  Miller,  11  Gray,  145.  '  Angus  v.  Dalion,   6  App.  Cas.  740; 

*  Eaton    V.   Swansea    Water  Works  Lehigh  Valley  R.  Co.  v.  McFailan,  43 

Co..  l^  Q.  B.   367,   375;  Livecc  v.  Wll-  N.  J.   L.   605;  Demuth   v.  Amweg,  go 

son,  3   Biog.   lis;  Stillman   v.   White  Pa.  St.  181;  Kimball  v.   Ladd,  4a   Vt. 

Rock  Manuf.  Co.,  3  Woodb.  &  M.  538,  747;  School  District  v.  Lynch,  33  Conn, 

549;  Powell  v.   Bagg,  8  Gray,  441,  69  330,  334. 
Am.   Dec.   36a;  Lehigh  Val.  R.  Co.  v. 
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mill  belonging  to  others  and  in  their  direct  control,  it  was  held  that 
their  verbal  denial  of  the  right  and  their  objection  to  its  exercise 
did  not  in  any  way  interrupt  the  enjoyment  of  it  by  the  lower  mill 
owner,'  "  The  whole  doctrine  of  prescription  is  founded  on  public 
policy.  It  is  a  matter  of  public  interest  tliat  title  to  property  should 
not  long  remain  uncertain  and  in  dispnte.  The  doctrine  of  pre- 
scription conduces,  in  that  respect,  to  the  interest  of  society,  and  at 
the  same  time  is  promotive  of  private  justice  by  putting  an  end  to 
and  fixing  a  limit  to  contention  and  strife. 

"  Protests  and  mere  denials  of  right  are  evidence  that  the  right  is 
in  dispute,  as  distinguished  from  aconteeted  right.  If  such  protests 
and  denials,  unaccompanied  by  an  act  which  in  law  amounts  to  a 
disturbance  and  is  actionable  as  sncli,  be  permitted  to  put  the  right 
in  abeyance,  the  policy  of  the  law  will  be  defeated,  and  prescriptive 
rights  be  placed  upon  the  most  unstable  of  foundations.  Suppose 
an  easement  is  enjoyed,  say,  for  thirty  years.  If  after  such  con- 
tinuance of  enjoyment  the  right  may  be  overthrown  by  proof  of 
protests  and  mere  denials  of  the  right,  uttered  at  some  remote  but 
serviceable  time  during  tliat  period,  it  is  manifest  tliat  a  right  held 
by  so  uncertain  a  tenure  will  be  of  little  value.  If  the  easement 
has  been  interrupted  by  any  act  which  places  tlie  owner  of  it  in  a 
position  to  sue  and  .settle  his  right,  if  he  chooses  to  posti^ne  its 
vindication  until  witnesses  are  dead  or  the  facts  have  faded  from 

'  Kimball  v.   Ladd,  43  Vt.   747,  756,  case  in   hand    from   that  of  Powell  v. 

Barrett.  J.,  saying:     "  His  denying  the  Bagg,   S   Gray,  441,69  Am.  Dec.  362, 

right  and    objecting  to   the   claim    of  where   a   verbal   protest   was   held   to 

the  other  party,  at  the  same  time  that  effect  an  interruption  of  the  enjoyment 

he,  in  fact,  was  permitting  ihe  water  of  the  easement.  Theqnestion  WBsasto 

to   flow   through   his   own   flume   and  the  right  of  the  defendant  to  dig  up  the 

gales,  over  which  he  had  entire  control,  soil  of  the  plainlitl's  land  for  the  pur- 

in  a   manner  answerable  to  the  claim  pose  of  repairing  an  aqueduct  running 

of  the  other  party,  suggests  the  expres-  through   it.     This  could   be   acquired 

sion  of  the  poet  in  relation  co  one  of  his  only  by  a  user  consisting  in  acts  on  the 

heroines,  '  Saying.  I  will  ne'er  consent,  part  of   the  defendant,  of  going  upOD 

consented.'  •  •  •  g^^^  digging  up  Ihe  soil  with   the  ac- 

"  The  upper  mill  owners,  by  permit-  quiescence  of  the  plaintiff.     If  he  made 

ting  the  water  thus  to  run,  must  be  re-  uo  objection  to  them,  he  virtually  ac- 

garded  as  acquiescing  in  its  running,  quiesced  in  them.     If  he  objected  and 

whatever  they   may  have  said  by  nay  denied  the  right,  this  was  all  he  could 

of  denying  the  right  as  claimed  by  the  do  10  manifest  want  of  acquiescence, 

other  party."  unless  he  interposed  with  actual  force. 

The  learned  judge  distinguishes  the  and  this  he  was  not  required  (o  do. 
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recollection,  lie  has  his  own  folly  and  Bupineneee  to  whicli  to  lay  the 
blame.  But  if  by  mere  protests  and  denials  by  his  adversary,  his 
right  might  be  defeated,  lie  wotdd  be  placed  at  an  anconBcioaable 
disadvantage.  He  could  neither  sue  and  eetablish  his  right,  nor 
could  he  have  the  advantage  usually  derived  from  long  enjoyment 
in  qnieting  titles.  Protests  and  remonstrancee  by  the  owner  of  the 
servient  tenement  against  the  ose  of  the  easement  rather  add  to 
the  Btrength  of  the  clum  of  a  prescriptive  right;  for  a  holding  in 
defiance  of  such  expoetulationB  is  demonstrative  proof  that  the 
enjoyment  is  under  a  claim  of  right,  hostile  and  adverse;  and  if 
thoj  be  not  accompanied  by  acta  amounting  to  a  disturbance  of  the 
right  in  a  legal  sense,  thej  are  no  intermptionB  or  obstmctions  of 
the  enjoyment. ' ' ' 

If  the  verbal  protest  and  denials  of  the  right  are  followed  by  any 
acts  on  the  part  of  the  land  owner  in  support  of  his  protests,  sdl  the 
circumstances  should  be  submitted  to  the  jury  upon  the  question 
whether  there  has  been  snch  an  acquiescence  by  the  landowner  in 
the  enjoyment  of  the  easement  as  fairly  indicates  a  grant.* 

194.  On  the  other  hand  there  is  authoritr  that  resUtanoe  to  the 
use  of  an  easement,  by  verbal  denials  of  the  right  and  proteats,  is 
BofBoient  to  prevent  an  acquisition  of  the  right  by  prescription.' 
Where  an  owner  of  land  claimed  the  right  by  adverse  use  and 
enjoyment  to  conduct  water  by  an  aqueduct  from  adjoining  land 
belonging  to  another,  and  for  tliis  purpose  to  enter  and  dig  up  the 
soil  of  such  adjoining  land  for  the  purpose  of  repairing  tlie  aque- 
duct, he  was  forbidden  by  the  owner  of  the  adjoining  land  to  enter 
thereon  and  was  ordered  off ;  and  it  was  held  that  such  verbal  orders, 
though  unaccompanied  by  further  acts,  were  admissible  in  evidence 
of  an  interruption  of  an  easement.' 

■  Lehigh  Valley   R.  Co.  v.  McFarlan,  v.  Aylor,  ^  Leigh.  546;  Field  v.  Brown, 

43  N.  J.  L.  605.  6*9,  per  Depue.  J.  24  Gralt.   74;  Chicago  &  N.  W.  R.  Co. 

'  Connor  v.  Sullivan,  40  Conn.  36,  16  v.  Hoag.  90  111.  339. 

Am.  Rep.  10.  'Powell  v.   Bagg,   8  Gray,  441,  443, 

•Stillman   v.   White    Rock    Manuf.  6g  Am.  Dec.  162.     "  Ii   nas  not  neces- 

Co.,  3  Woodb.  &  M.S3S;  Livett  v.  Wil-  sary  for  the  plaintiff  10  commit  an  as- 

son,  3  Biag.  115;  Lehigh  Valley  R.  Co.  sauli  and  battery  on  the  defendant  or 

V.  McFarlan,  30  N.  J.  Eq.  180.   not  fol-  his  servants,  or  to   use  actual  force  to 

lowed,  however,   in  43  N.  J.  L.  60s,  n  eject  Ihem  from  the   premises  in  order 

Am.   &   Eng.  R.  Cases,  509;  Powell  v.  to  disturb  and  break  the  continuity  of 

Bagg,  8   Gray,   441,  6g   Am.  Dec.  163;  possession  or  use,  and  prevent  It  from 

Smith  V.   Miller,  11   Gray,  145;  Work-  ripening  into  a  title  by  lapse  of  time." 

man  v.  Curran.  So  Pa.  St.  236;  Nichols  Per  Bigelow,  J. 
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196.  Thependenor  ofB  Bultto  ddtorminetheTalidity  of  aolaim 
to  ftii  eoaomeat  is  Boffloieiit  to  repel  the  preflumptioii  of  a  giant, 
whieli  otherwise  ariBes  from  the  use  and  enjoyment  of  the  way  for 
the  preecriptiTe  period,'  A  prescription  of  a  grant  of  an  easement 
cannot  arise  against  a  land  owner  while  he  is  contesting  the  claim. 
If  a  suit  by  the  land  owner  against  the  claimant  of  the  easement  is 
prosecQted  and  the  latter  is  convicted,  acquiesces  in  the  conviction 
and  pays  a  fine,  tiie  conviction  becomes  evidence  of  an  acknowledg- 
ment on  the  part  of  the  clfumant  that  his  use  of  the  privOege  was 
not  of  right,' 

196.  I7otioes  may  be  Baffloient  to  prevent  the  aoqoiaition  of  an 
easement  t^  preeorlption.  One  cannot  acquire  a  right  of  way  over 
a  strip  of  land  belonging  te  a  railroad  company  ae  part  of  its  way, 
where  the  railroad  company  has  actnally  and  continnonBly  occupied 
such  land  and  has  maintained  notices  that  the  property  was  private, 
though  the  claimant  has  osed  such  land  for  a  passageway  for  more 
than  thirty  years.'  The  mere  fact  that  the  defendant  company 
knew  that  the  public  and  tie  complainant  were  passing  and  repass- 
ing there  would  not  create  a  right  in  the  public  or  complunant 
to  continue  snch  passage.' 

In  some  States  the  statutes  provide  for  notices  which  shall  have 
the  efiect  of  preventing  the  acquisition  of  easements  by  continnons 
use.' 

197*  ^The  term  of  enjoyment  requisite  fbr  the  presoTiption  is 
deemed  to  be  uninterrapted  when  it  is  oontmoed  from  anoestor  to 
heire,  and  from  seller  to  buyer.*  In  other  words,  the  several  peri- 
ods of  enjoyment  of  an  easement  by  successive  occupants  holding 
by  privity  of  estate  may  be  counted  to  make  up  the  requisite  period 
of  presmption.  All  that  is  required  to  make  out  a  prescriptive 
title  by  the  possessor  is  evidence  that  the  possession  has  been 

■Workman  v.Curran,  Sg  Pa.  St.  336;  *§  161. 

Postlethwaite    v.    Payne,    8  Ind.  104.  'Cole   v,   Bradbury,  86  Me.  380,29 

And  see  Langford  v.  Poppe,  56  Cal.  73.  Atl.  Rep.  1097;  Leonard   v.  Leonard,  7 

*Ealon    V.    Swansea  Water    Works  Allen,   277,180;  Sargent  v.  Ballard,  9 

Co.,  17  0-  B.  267.  Pick.  251. 156;  Hill  v.  Crosby,  a  Pick, 

■Andries  v.  Detroit  G.  H.  &  M.  Ry.  466,  13  Am.  Dec.  448;  Kent  v.  Waite,  10 

Co.,  105  Mich.  5S7,  63  N.  W.  Rep.  sa6.  Pick.  138;  Melvin  v.  Whiting,  13  Pick. 

^Andries  v.  Detroit  G.  H.  &  M.  Ry.  1S4;  Williams  v.  Nelson,  23  Pick.  141, 

Co.,  supra;  Elliott,  Roads  &  Streets,  p.  34  Am.  Dec.  45;  Coventon  v.  Seufert, 

130;  Stewart  v.  Frink,  94  N.  C.  487,  55  23  Oreg.  548,  32  Pac.  Rep.  508. 
Am.  Rep.  619. 
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legally  contanned  from  one  owner  to  the  other.  If,  however,  there 
is  not  privity  of  title  between  the  snccesdve  owners,  there  is  no 
coatinnity  of  possession.' 

198.  An  easemdat  oannot  be  acquired  by  preaoription  against 
one  nnder  dlBability  when  the  adverse  user  commenced.*  If  the 
disability  of  the  owner  of  the  servient  estate  is  relied  upon  as  a 
defense,  it  must  be  established  by  tte  party  asserting  it.  Disability 
is  not  presnmed ;  on  the  contrary,  capacity  is  presumed.  Therefore, 
the  person  claiming  the  right  is  not  required  to  aver  and  prove  that 
the  owner  of  the  servient  estate  was  not  under  disability.*  It 
devolves  upon  the  party  asserting  such  disability  to  establish  it  by  a 
preponderance  of  evidence.     Freedom  from  disability  is  presnmed.* 

Bnt  on  the  other  liand  it  has  been  held  that  tlie  burden  of  proof  is 
on  one  claiming  an  easement  by  prescriptive  riglit,  arising  from  user 
for  the  statutory  period,  to  show  that  during  all  of  snch  period  the 
servient  estate  was  owned  by  persons  free  from  legal  disability; 
and  where  it  appears  that,  daring  a  portion  of  the  time,  it  was 
owned  by  a  married  woman,  no  presumption  of  a  grant  ariaee  from 
such  user.  Accordingly  it  was  regarded  as  a  part  of  the  complain- 
ant's ease  to  show  affirmatively  that  during  tJie  whole  of  tlie  pre- 
scriptive period  the  owners  of  the  servient  estate  were  competent  to 
convey  a  title.' 

Title  by  prescription  rests  upon  the  presnmption  of  a  previous 
grant  or  agreement  which  has  been  lost.  But  a  grant  cannot  be 
presnmed  against  a  person  who  by  reason  of  insanity  or  other  disa- 
bility was  incapable  of  making  it.  An  easement  in  the  land  of  an 
insane  person  cannot,  therefore,  be  acquired  by  prescription,  until 
the  expiration  of  such  time  after  his  death  or  tlie  removal  of  his 
disability  as  would  bar  an  action  by  him  or  his  legal  representatives 
for  the  laud,  no  matter  how  long  such  disability  may  continue.' 
A  grant  by  an  infant  cannot  be  presnmed;  and  though  he  has  a 
guardian  a  grant  by  the  guardian  of  an  easement  io  his  ward's  land, 
extending  beyond  the  limit  of  the  guardianship,  is  not  to  be  pru- 

■  Melvia  v.  Locks  &   Canals,  5  Met.  JS  Ind.  4^6;  Davidson  v.  Nicholson.  59 

IS.  33.  38  Am.  Dec.  384.  Ind.  411;  Reimer  v.  Stuber,  so  Pa.  St. 

'  Melvin   v.   Whiting,   13  Pick.   184,  458,  59  Am.  Dec.  744. 

188;  Watkins  v.  Peck,  13  N.  H,  360,  40  *  Palmer  v.  Wright,  58  Ind.  486. 

Am.  Dec.  156.  '  Saunders  v.  Simpson  (Tenn.),  37  S. 

•Fankboner  v.  Corder,  137  Ind.  164,  W.  Rep.  195. 

36  N.  E.  Rep.   766;  Palmer  v.  Wright,  *  Edson  v.  Munsell,  10  Allen,  557. 
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sumed,  becauee  a  gnardiaa  ie  not  authonzed  to  grant  such  an  incor- 
poreal hereditament  ont  of  the  land  of  the  ward.* 

188.  After  tbe  term  of  presoriptioii  has  oommenoed  to  nm,  no 
interrenlng  disability  of  the  owner  of  the  serrient  estate  will 
deflmt  the  ordinary  limitation  arising  from  twenty  years'  adverse 
possession  or  defeat  tlie  presumption  of  title  arising  from  such  enjoy- 
ment.' If  tlie  disability  intervenes  after  the  easement  by  adverse 
use  and  enjoyment  has  commenced,  the  time  during  which  SDch 
disability  continues  is  not  deducted  in  the  computation  of  the  time 
necessary  to  give  a  right  by  prescription.*  TIius  if  the  owner  of 
the  servient  estate  dies  after  the  adverse  nse  and  enjoyment  of  the 
right  has  commenced  and  the  land  descends  to  an  infant  heir,  the 
easement  may  be  perfected  by  a  continuance  of  tlie  adverse  use 
after  such  descent,  so  that  the  period  of  such  use  during  the  life  of 
tlie  ancestor  and  that  after  the  infant  heir  has  acquired  title  together 
make  up  tlie  prescribed  period  of  limitation.  "If  it  were  other- 
wise, it  would  be  difficult  to  maintain  the  presumption  of  a  grant 
by  any  lapse  of  time  and  continuance  of  possession,  if  death  should 
intervene  in  every  period  of  twenty  years,  so  that  a  man  and 
his  ancestors  might  have  the  interrupted  use  and  enjoyment  of 
a  privilege  or  easement  for  a  century,  without  acquiring  any  right; 
which  cannot  be  maintained."  * 

An  adverse  use  of  a  right  of  way  or  other  incorporeal  right  liaving 
once  commenced  will  not  be  interrupted  by  the  descent  of  tlie  serv- 
ient estate  to  an  infant,  or  by  the  subsequent  insanity  or  other  disa- 
bility of  the  owner  of  such  estate.' 

A  second  disability  added  to  that  existing  during  the  existence  of 
that  operating  when  the  adverse  use  commenced  is  to  be  disregarded, 
Tims  a  coverture  taking  place  during  infancy  is  not  to  be  con- 
sidered after  the  infancy  has  ended.' 

'Walking  v.   Peck,  13  N.  H.  360,  40  *  Melvin   v.  Whiting,   13  Pick.   184, 

Am.  Dec.  156.  18S,  per  Wilde,  J. 

'  Wallace  v.  Fletcher,  30  N.  H.  434;  '  Tracy  v,  Atherton,  36  Vt.  S03;  Mc- 
Allis  V.  Moore,  3  Allen,  306;  Currierv.  Farland  v.  Stone,  17  Vc.  165,174,44 
Gale,  3  Allen,  jaS;  Edson  v.  Munaell,  Am.  Dec.  335;  AUii  v.  Moore.  2  Allen, 
10  Allen,  5571  Ballard  v.  Demmon,  156  306:  Currier  v.  Gale,  3  Allen,  338;  Ed- 
Mass.  449.  31  N.  E.  Rep.  635;  Doyle  v.  son  v.  Munscll.  10  Allen,  557;  Ballard 
Wade,  33  Fla.  90;  Rcimer  v.  Stuber,  30  v.  Demmon,  156  Mass.  449,  31  K.  E. 
Pa.  St.  4S8,  463.  59  Am.  Dec.  744;  Me-  Rep.  635;  Mebane  v.  Patrick,  i  Jones, 
bane  v.  Patrick,  I  Jones,  33;  Tracy  v,  33.  There  is  some  conflict  of  cases. 
Alherton,  36  Vt,  503.  *  Relmer   v.   Stuber.   30  Pa.  St.  458 

'  Melvin  V.  Whiting,  13  Pick.  184.  59  Am.  Dec.  744. 
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V.     Extent  of  Might  Acquired. 

SOO.  A  riflfht  Boqnired  b;  preaoription  la  Umited  to  the  extent  of 
the  use  and  enjoyment  of  it  during  the  period  of  preeoiiption.' 
One  who  has  acquired  by  prescription  tlie  right  to  maintuu  a  vanlt 
or  cellar  under  another's  land  has  no  right  to  interfere  with  the 
surface  over  the  vanlt  or  to  disturb  the  owner  in  the  use  of  the  soil 
above.*  A  right  of  way  for  one  purpose  acquired  by  user  cannot 
be  used  for  another  purpose  if  tlie  use  for  the  latter  purpose  would 
add  materially  to  the  burden  of  the  servient  estate.* 

One  claiming  by  deed  a  grant  of  the  use  of  a  definite  supply  of 
water  cannot  claim  by  prescription  the  riglit  to  use  water  in  excess 
of  that  amount.  A  right  can  be  acquired  by  prescription  only 
where  a  grant  can  be  presumed.  Mr.  Justice  T^acy,  delivering  the 
judgment  of  the  Court  of  Appeals  of  Virginia,  said:  *  "If  this 
alleged  user  had  been  incouBistent  with  an  existing  easement,  how- 
ever acquired,  and  had  been  submitted  to  by  the  dominant  owner 
for  a  period  of  snfiicient  duration  to  establish  an  adverse  prescrip- 
tive right,  the  law  might  presume  that  the  original  easement  had 
been  released  and  extinguished,  and  right  to  the  new  and  inconsist- 
ent easement  might  be  upheld.  While  inconsistent  easements  can- 
not co-exist,  one  easement  of  a  character  inconsistent  with  another 
may  be  created  subordinate  to  the  latter,  and  in  that  manner  the 
two  may  co-exist.  Thus,  if  one  man  has  a  right  to  the  uninter- 
rtipted  flow  of  tlie  water  of  a  stream  to  his  mill,  another  may  have 
a  right  to  divert  the  water  when  it  is  not  required  for  the  mill. 
But  here  the  easement  claimed  was  asserted  and  enjoyed  under  the 
grant,  and  a  greater  flow  of  water  than  that  flow  which  was  granted 
was  in  no  way  inconsistent  with  the  granted  flow." 

iiOl.  The  eas^nent  is  limited  to  t^e  UBO  made  of  it  for  the  whole 
period  of  preeoription.  Where  one's  prescriptive  right  to  tlie  itse 
of  a  drain  is  based  on  liis  adverse  use  of  the  drain,  and  not  his  adverse 

'Ballard    v.    Dyson,   i   Taunt,   279;  '  Koenigs   v.  Jung.  73  Wis.    178,40 

Horner    v.   StiUwell,    35   N.  J.  L.  307;  K.  W.  Rep.  8oi. 

Atwater    v.    BodRsh.    11    Gray.    150;  '  g  Ml :  American   Bank  Note  Co.  v. 

RichartUon    v.    Pond,    ij   Gray.    387;  New  York  El.  R.  Co.,  IJ9  N.  Y.  aja,  41 

Cowell  V.  Thayer,  5   Met.  353,  38  Am.  N.  Y.  St.   Bep.  531,  39  N.  E.  Rep.  30a. 

Dec.  400;  Rav   v.   Fleicher,   la   Cuah.  *  Stearns  v.  Richmond  Paper  M.  Co., 

aoo,  BofDton  v.  Lonfrley.  tg  Nev.  6g,  86  Va.  1034,  1043,  11  S.  E.  Rep.  1057, 

6  Pac.  Rep,  437-  per  Lacy,  J. 
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right  to  mftiritftin  it,  hiB  easement  therein  mnet  be  limited  to  a  ase 
of  &e  kind  which  has  heen  made  for  twenty  years.' 

The  nee  dnring  this  period  is  the  only  indication  of  the  oatnre 
and  extent  of  the  right  acquired.  It  ia  for  the  clumant  of  the  pre- 
scriptive right  to  establish  the  extent  of  it.  Nothing  is  preenmed 
iti  his  favor  and  he  can  claim  nothing  beyond  what  the  nser  proves.* 

An  easement  to  empty  a  drain  upon  tiie  land  of  another  having 
been  enjoyed  for  a  period  less  than  that  necessary  to  obtain  title  by 
prescription,  the  dr^n  was  then  deepened  and  enlarged  and  varied 
in  its  course.  It  was  held  that  such  a  change  interrupted  the  use 
and  prevented  an  acquisition  of  an  easement  in  less  than  the 
required  time  after  such  change.' 

The  prescriptive  right  of  a  railroad  company  to  maint^n  an 
embankment  at  a  certain  height  is  no  authority  for  maintaining  it 
at  an  increased  height,  until  the  full  term  necessary  to  create  a  pre- 
scriptive right  has  run  from  the  time  it  commenced  maintaining  the 
embankment  at  that  height.* 

Where  an  elevated  railroad  built  according  to  its  cliarter  upon  enp- 
-  porting  colomns  placed  along  the  curbstone  line  of  the  street,  and 
was  operated  by  a  cable,  but  after  a  few  years  was  reconstructed,  tlie 
supporting  columns  removed  from  the  original  line  to  a  line  six- 
teen inches  within  the  sidewalk,  and  the  road  was  operated  by 
tr^ns  drawn  by  steam  engines,  it  was  held  that  these  changes  were 
material  and  substantial,  and  that  the  rights  claimed  thereafter  were 
not  identical  with  the  original  user ;  that  the  fact  that  some  undefined 
and  non-separable  part  of  plaintifE's  rights  in  the  street,  taken 
originally,  were  also  taken  by  the  changed  struetore  did  not  give 
title  to  that  part,  although  continuously  used  for  twenty  years;  that 
having  been  so  used  as  an  integr^  element  of  two  different  users, 
it  must  share  the  fate  of  such  users,  and  as  neltlier  was  continuous 
for  the  period  required,  no  prescriptive  right  had  been  acquired.' 

20S.  A  greater  or  more  burdensome  use  of  an  easement  during 
a  part  of  the  prescriptive  period  does  not  destroy  the  character  of 

'  Shaughoessey  v.  Leary,  i6a   Mass.  •  Cotton  v.  Pocasset  Manuf.  Co.,  13 

loS,   3S   N.    E.    Rep.   ig7.      And   also  Met,  439. 

Osien  V.  J«rome,  93  Mich,  itfi,  53  N.  *Ohio  &  M.  Ry.  Co.  v.  Elliott,  34  111. 

W.  Rep.  7.  App.  5B9. 

'  New  Windsor  v.  Stowell,  37  Cb.  D.  ■  American   Bank  Note  Co.  v.  New 

665. 67a;  Williams  v.  James,  L.  R.  J  C.  York  EI.  R.  Co.,  129  N.  Y.  asa.  29  N. 

P'  S77.  S8i ;  Turner  v.  Hart,  71  Mich.  taS,  E.  Rep.  30a. 
33  K.  W.  Rep.  890,  IS  Am.  St.  Rep.  343. 
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such  nse  as  was  continuous.  Thus  the  fact  that  a  person  who  used 
a  drain  adverael j  for  one  kind  of  drainage  for  twenty  years,  during 
part  of  8uch  time  used  it  for  anotlier  kind  of  drainage  also,  does 
not  affect  Iiis  prescriptiTe  right  to  its  nse  for  the  former  purpose, 
such  use  having  been  continuous  for  the  whole  period.' 

Where  one  has  raised  the  water  of  a  stream  by  a  dam  eo  that  his 
neighbor's  land  is  overflowed,  and  he  maintains  the  dam  and  over- 
rtow^  the  land  for  a  period  sufficient  t«  give  hira  title  by  the  statute 
of  UmitatioQS,  the  fact  that  he  has  strengthened  or  raised  his  dam, 
adversely  maintained,  during  the  limitation  period,  does  not  affect 
his  right  to  flood  his  neighbor's  land  to  the  extent  established  at  the 
banning  of.  such  period.  Neither  does  the  occasional  letting  out 
of  the  dammed  irater  by  the  outlet  destroy  the  eontiuuity  of  the 
nser  of  the  dam,  as  against  one  whose  land  is  flooded  thereby.* 

The  ninning  of  the  statute  of  limitations  in  favor  of  one  using  a 
drain  through  the  land  of  another  is  not  interrupted  by  the  laying 
of  an  earthem  drain  inside  a  former  wooden  one,* 

203.  There  oan  be  no  presorlptive  easement  so  lai^  as  to  pre- 
cAode  t^e  ordinAry  nses  of  the  loud  by  the  owner.  No  one  can  be 
considered,  for  instance,  to  have  a  right  of  property  worth  holding 
in  land  over  which  tlie  whole  world  has  the  privilege  to  walk  and 
to  deposit  itself  at  pleasure.  It  would  seem  that  a  claim  in  the 
nature  of  an  easement  incapable  of  judicial  control  and  restriction 
cannot  be  sustained  by  prescription.  It  does  not  follow  that  rights 
are  sustainable  by  prescription  because  they  are  sustainable  by  grant. 
The  inhabitants  of  New  Aberdeen,  Old  Aberdeen  and  all  the  neigh- 
borhood claimed  the  right  by  immemorial  use  to  go  upon  the  defend- 
ant's land  upon  the  bank  of  the  river  Don  for  the  purpose  of 
recreation,  taking  air  and  exercise  and  resting  thereon  as  they  saw 
proper.  The  Lord  Chancellor,  Lord  St.  Leonards,  said:  "  When 
you  look  at  the  number  of  persons,  some  hundreds  of  thousands 
perhaps,  for  whom  this  right  is  claimed,  with  their  famllios  and 
dependents,  it  is  in  effect  a  demand  on  the  part  of  the  public  at 
large  to  r^rt  to  this  spot  for  recreation,  exercise,  strolling  and 
lying  down  particulariy;  for  when  they  walk  or  get  tired,  they  claim 
a  right  of  reposing  themselves  on  the  surface  of  the  soil. "     It  was 

'  ShKughncasey  v.  Leaiy,  iGa  Mass.  *  Shaugbnessey  v.  Leary,  i63  Mass. 
loS,  sS  N.  E.  Rep.  197.  loB,  38  N.  E.  Rep.  197 

'  Alcorn  v.   Sadler,  71  Miss.  634,   14 
So.  Rep.  444.,  43  Am.  St.  Rep.  4B4. 
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held  that  the  natnre  of  the  easement  was  incapable  of  jndicia)  con- 
trol and  restriction  and  could  not  be  snatained  by  prescription.' 

In  a  case  before  the  Honse  of  Lords,  early  in  the  present  century, 
the  question  was  whether  a  landowner  could  keep  rabbits  in  a  field 
in  which  the  inhabitants  of  the  city  of  St.  Andrew,  Scotland,  claimed 
the  right  of  playing  golf  by  immemorial  custom.  Lord  Eldon 
remarked  that  the  case  was  one  of  great  unportance;  "  for  if  it  was 
nnderstood  to  be  such  as  the  pursuers  contended  it  was,  it  went 
almost  to  the  destruction  of  the  whole  of  the  defender's  property. 
On  the  other  hand,  this  game  of  golf  was  an  useful  exercise,  and 
appeared  to  be  a  very  favorite  pastime  in  North  Britain.  He  had 
hardly  ever  known  a  cause  in  which  a  warmer  interest  appeared  to 
be  taken.  The  corporation,  the  professors,  the  students,  inhabitants 
of  St.  Andrews,  etc  ,  appeared  to  be  as  much  alarmed  at  this 
increase  of  rabbits,  as,  according  to  Pliny,  the  people  of  the  Bal- 
earea  were  when  they  seat  to  Augustus  for  a  military  force  to  sup- 
pi-ess  them."  Lord  Eldon  farther  said,  that  he  was  as  friendly  to 
the  game  of  golf  as  any  one.  "  But  the  question  was  whether  a 
servitude  could  be  supported  which  subverted  the  use  of  the  proper^ 
over  which  it  was  claimed?  "  On  a  subsequent  day,  he  observed; 
' '  certainly  it  was  a  different  question  whether  such  a  titie  could  be 
set  up  by  prescription,  and  whether  it  might  be  observed  by  bar- 
gain." In  conclusion,  he  further  said:  "  It  was  a  strong  thing  to 
say  that  all  who  chose  to  do  so  might  play  at  golf  on  a  man's  ground, 
and,  for  that  purpose,  destroy  all  the  produce  which  it  was  best 
calculated  to  yield ,  and  prevent  its  being  used  for  those  ends  to  which 
alone  it  could  be  applied  beneficially  for  the  owner, "  * 

'  Dyc«  V.  Hfty,  i  Macq.  305,  310.  '  Dempster  v.  Cleghorn,  a  Dow.  40, 

49,  6a,  64. 
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I.     Whether  of  Fee  or  <mly  of  an  Eaaement. 

204.  b general. —  A  private  way  ih  "the  right  of  going  over 
another  man's  gronnd. "'  When  it  is  an  easement  it  is  a  right 
which  one  has,  as  appurtenant  to  his  land,  to  go  to  and  from  each 
land  over  the  land  of  another  by  a  defined  route.  It  may  be  a  foot- 
way, or  a  carriage-way,  or  both,  or  a  lyay  for  cattle  only.  It  may 
be  a  way  for  all  purposes,  or  it  may  be  limited  te  a  single  purpose. 
A  mere  personal  privilege  to  go  over  the  land  of  another  is  not  an 
easement,  bnt  a  way  in  gross.  Snch  a  way  can  be  need  only  by  the 
person  to  whom  the  privilege  is  given.  It  is  neither  assignable  nor 
inheritable.  It  attaches  to  the  person  to  whom  it  is  granted,  and 
it  dies  when  the  person  dies.^  A  way  which  is  appurtenant  to  land 
passes  with  the  land  when  that  it  transferred,  whether  by  deed, 
by  will,  or  by  descent.  It  is  appurtenant  to  every  part  of  the  land 
to  which  it  is  attached,  and  the  person  to  whom  a  transfer  of  any 
portion  of  it  is  made,  is  entitled  to  nse  the  way  as  appurtenant  to 
snch  portion. 

An  easement  of  way  is  created  by  express  grant  or  reservation, 
by  an  implied  grant,  or  by  prescription.     It  cannot  be  created  by  a 


■  Black.  Com. 
40  W.  Va.  309,  31 


Boyd  V.  Woolwine 
5.  E.  Rep.  I03a 
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parol  license.  There  may,  however,  be  a  paroi  dedication  of  a  way 
so  that  it  will  become  appurtenant  to  the  adjoining  liULd,  and 
will  pass  to  eabsequent  purchasers  and  will  not  be  defeated  bj  the 
Statute  of  Frauds.'  '  A  right  of  wa;  is  an  interest  in  the  land,  and 
can  only  be  created  by  grant,  or  by  prescription  which  implies  a 
grant.     A  verbal  contract  is  void.' 

The  easement  belongs  to  that  class  of  rights  which  is  Baid  to  lie 
in  grant,  and  not  in  livery.  It  is  merely  a  privil^e  which  one 
man  has  in  the  land  of  another,  and  exists  only  in  contemplation  of 
law,  and  therefore  cannot  be  transferred  by  hvery  of  poasessioD. 
There  can  be  no  seisin  of  each  a  right.  The  mle,  therefore,  that 
one  wlio  is  disseised  of  real  estate  can  convey  no  title  thereto,  except 
as  against  himself,  has  no  application  to  a  conveyance  of  such  an 
incorporeal  hereditament  as  a  right  of  way.* 

206.  Parol  evidenoe  is  not  admissible  to  prove  a  grant  or  reser- 
vation of  a  way  which  is  not  mentioned  in  the  deed.^  Snch  evi- 
dence is  not  admissible  to  alter  or  vary  the  terms  of  the  deed; 
it  is  not  admissible  to  abate  or  extend  the  terms  of  the  deed. 
On  the  other  hand,  when  the  right  of  way  is  plainly  conveyed  or 
accepted  by  the  terms  of  the  detKl,  it  is  not  competent  to  prove  by 
parol,  that  it  was  not  the  intention  of  the  parties  that  it  shonld  be 
conveyed  or  accepted.' 

An  entry  npon  and  a  continued  occupation  of  land,  with  the  use 
of  a  way  as  appurtenant  thereto,  under  a  warranty  deed  which  pur- 
ports to  convey  the  land  and  the  right  of  way,  are  some  evidence 
of  title  to  the  land,  and  of  a  right  to  use  the  way,  against  one  who 
shows  no  right  to  interfere  with  this  use.' 

206-  There  may  be  an  easement  by  grant  without  an  express 
grant.  Whether  a  right  of  way  or  other  easement  is  embraced  in 
a  deed  depends  upon  tiie  construction  to  be  given  to  it,  when  the 
grant  is  not  in  express  words;  but  to  ascertain  the  intention  of  the 
parties,  reference  may  be  had  not  only  to  the  terms  of  Uie  deed, 
but  to  the  circumstances  attending  the  transaction,  the  situation  of 

■  Rhea  v.  Forsylh,  37  Pa.  St.  503,  78  N.  E.  Rep.  279;  Morse  v.  CopeUnd,  a 

Am.  Dec.  441.  Gray,  30a. 

*  Longv.  Mayberry.  96  Tenn.  378,  36  *  Randall  v.  Cha.se.  133  Mass.  3to. 
S.  W.  Rep.  1040;  Ferrell  v.  Ferrell,  i  •  Collain  v.  Hocker,  i  Rawle.  108. 
Bax.  3aq:  NunneMy  v.  Southern  Iron  '  Shepherd  v.  Watson,  i  Watts,  35. 
Co.,  94  Tenn.  397,  413.  39  S.  W.  Rep.         *  Shapine  v.  Shaw,  150  Mass.  26a.  33 

361;  Cole  V.  Hadley,  163  Mass.  579,  39  N,  E.  Rep.  8^- 
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the  parties  and  the  condition  of  the  property.  The  question  is  then 
whether  an  easement  \b  implied  from  the  terms  of  the  grant  ae  in- 
terpreted in  connection  with  all  these  incidents.' 

Under  a  deed  granting  a  private  right  of  way  clearly  defined, 
□o  act  is  required  of  the  grantee  to  show  an  express  acceptance  of 
it  by  him.  The  acceptance  of  the  deed  is  an  acceptance  of  the  way, 
as  nothing  remains  for  either  party  to  do  to  locate  the  way,* 

Where  one  granta  land  for  a  county  road,  a  reserveation  of  the 
right  "  to  attach  a  fence  to  the  bridge  "  to  be  bnilt  thereon,  does 
not  include  a  right  to  a  passage-way  for  stock  under  the  bridge.' 

307.  Whether  a  deed  oonreying  a  way  or  road  passes  the  fee  to 
the  land  or  only  an  eaBemeii.t  in  it,  depends  chiefly  upon  the  terms 
of  the  conveyance.  If  the  deed  does  not  in  terms  convey  the  land 
or  soil  covered  by  the  way,  or  include  such  land  within  the  bound- 
aries of  the  land  conveyed,  but  merely  grants  a  way  in  connection 
with  the  land  conveyed,  the  grantee  takes  no  interest  or  estate 
in  the  soO  of  such  way.* 
A  conveyance  of  the  free  use  of  the  undivided  half -part  of  a 
wagon-way,  described  to  be  nsed  only  for  passing  in  and  out  at  all 
proper  times,  but  witliont  unnecessary  delay  or  obstruction  to  the 
passage-way,  thereby  causing  annoyance  and  damage  to  the  grantor 
his  heirs  or  aseigne,  with  an  habendum  to  the  grantee,  his  heirs  and 
assigns,  and  the  usual  covenants  of  warranty,  conveys  only  a  right  of 
way  or  easement.  Tlie  restrictions  as  to  the  use  of  the  way  xfoka  it 
obvious  that  the  conveyance  was  not  in  fee,  for  in  that  case  the 
grantee  could  use  the  way  as  he  pleased.' 

A  conveyance  by  each  of  two  adjoining  owners  to  the  other  of  the 
space  between  his  building  and  tlie  conmion  bonndary,  to  be  used 
as  a  common  passage-way  for  their  mutual  benefit,  and  for  no  other 
purpose  but  a  passage-way,  diveats  eacli  grantor  of  his  title  to  the  land 
conveyed,  so  as  to  preclnde  him  from  maintaining  trespass  for  an 
obstmction  of  such  passage-way.' 

A  conveyance  by  one  of  two  owners  of   adjoining   farms  to  the 

'  In  Matter  of  One  Hundred  and  Six-  *  Agne  v.  Seitslnger  (Iowa).  60  N.  W. 
leenth  Street.  73  N.  Y.  St.  Rep.  too.  37     Rep.  483. 

N.  Y.  Supp.  508;  Winston  v.  Johnson,  '  Home  v.  Richard3,4  Call  (Va.),44i. 
4!  Minn,  398,  45  N.  W.  Rep.  958;  '  Harris  v.  Jolinson,  31  N.  J.  Eq.  174. 
Mitchell  V.  Prepont  (Vl.),  35  All.  Rep.  *  Low  v,  Streeter,  66  N.  H.  36,  ao 
496.  Atl,  Rep.  247,  9  L.  R.  A.  271 

■  Smith  V.  Worn,  93  Cal.  3o6,  aS  Pac. 
Rep.  944. 
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other,  of  a  strip  of  land  twentj-fonr  feet  wide  acrose  his  farm  for  a 
private  road  to  a  highway,  with  a  covenant  by  the  grantee  seeoring 
to  the  grantor,  his  heirs  and  asBigns  the  right  to  travel  upon  said 
road,  is  a  conveyance  of  the  strip  of  land  in  fee.  The  covenant  is 
consistent  with  the  assnmption  that  the  grantee  became  the  owner  of 
the  land,  reserving  to  the  grantor  merely  the  right  to  travel  over  it.' 

208.  A  grant  in  terma  of  "  a  way,"  or  of  •<  the  prfvilege  of  a 
highway,"  does  not  oonvay  the  soil  or  any  oorporeal  interest  in  It.* 
The  grantee  of  such  right  cannot  prevent  even  a  trespasser  from 
osing  the  land,  if  he  does  not  impede  tlie  exercise  of  such  right  of 
way,'  A  right  of  way  is  an  easement  merely  which  does  not  con- 
flict with  the  absolute  proprietorship  of  the  owner.* 

A  deed  conveying  "  a  road  and  right  of  way  over  and  aeroes  " 
land,  "  to  be  forever  appurtenant  to  "  adjoining  land  of  tlie  grantee, 
and  providing  that  neither  party  shall,  "  nor  shall  his  successors  in 
interest  grant  or  give  to  any  otlier  person  a  right  of  way  over  said 
road,"  conveys  only  an  easement  for  a  right  of  way,  and  not  a  fee 
simple  title.  If  the  deed  was  intended  to  grant  a  title  in  fee  simple, 
there  was  no  occasion  for  providing  that  the  road  and  right  of  way 
were  to  be  forever  appurtenant  to  the  land  of  the  grantee.  Obvi- 
ously, too,  if  the  grantor  had  no  title  left  in  him,  there  was  no 
occasion  to  provide  that  he  should  not  grant  a  right  of  way  to  any 
other  person ;  and  if  the  grantee  had  a  complete  title  he  ootdd  giant 
a  right  of  way  over  the  road  notwithstanding  the  proviaon  that  he 
should  not.  It  is  clear  that  the  object  was  to  gnmt  a  right  of  way 
and  nothing  more.' 

The  owner  of  a  parcel  of  land  at  the  end  of  a  court  conveyed  to 
the  owners  of  the  estates  abutting  on  the  court  "  the  use  of  said 
parcel  for  light,  air,  and  as  an  ornament  to  said  court;  said  parcel 
to  be  forever  kept  open  and  used  as  a  garden,  or  for  the  purpose  of 
extending  said  court;  "  ret^ning  himself  the  right  in  the  soil  of  said 
parcel.  He  afterwards  conveyed  the  parcel  to  tlie  owner  of  an 
adjoining  estate.  This  language  was  held  not  to  import  a  right  in  the 
grantees,  owning  the  abutting  land,  to  use  this  parcel  of  land  as  a 

'  Kilmer    v.    Wilson,   49    Btirb.   66;  '  Grafton  v.  Moir,  130  K,  Y.  465,  470, 

Long  Island   R.   Co.   v.    Conklin,   33  ag  N.  E.  Rep.  974. 

Barb.  381,  38B.  •  Snyder  v.  Wariord,  11  Mo.  513,  49 

*  Lon  V.  Sireeter,  66  N.  H.  36,  M  Acl.  Am.  Dec.  94. 

Rep.  247;  Jamaica  Pond  AqaeductCo.  *  Peterson  v.  Machado  (Cal.),  43  Ptc. 

V.  Chandler  g,  Allen,  159.  Rep,  611. 
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garden  or  to  extend  the  court,  "  AH  they  acquired  was  a  right  to 
light  and  air,  and  the  view  of  the  grounde.  The  covenant  to  keep 
it  open,  and  nee  it  in  the  way  stated,  was  a  covenant  of  the  grantor, 
and  ae  it  waa  for  him  to  do  the  acta  prescribed,  if  he  performed  the 
dntj  either  of  using  it  for  a  garden  or  for  extending  the  coort,  his 
covenant  was  performed. ' '  The  grantor  having  the  fee  of  the  land 
after  the  conveyance  of  the  easement  had  the  right  of  passing  over 
thiu  parcel  to  the  conrt;  and  this  right  passed  to  his  grantee  of  the 
fee  of  the  land,' 

308.  A  reservation  or  exception  of  tlie  use  of  an  alley  la  a  reser- 
Tation  of  an  easement  oaly.'  Thus  a  devise  of  a  hoose  with  the 
appiirteti:iiicss,  the  second  story  being  built  over  an  alley,  nnder 
which  the  cellar  extends  to  tlie  foundation  walls  of  the  adjoining 
house,  passes  the  fee  of  the  alley  to  the  devisee.* 

A  reservation  of  a  portion  of  the  land  described  in  a  deed  to  be 
nsed  as  an  alley  operates  as  a  conveyance  of  tlie  fee  of  the  portion 
reserved,  subject  only  to  the  easement  declared.* 

A  conveyance  of  a  farm  "  reserving  to  the  public  the  use  of  the 
road  tiirough  said  farm,  also  reserving  to  tlie  Wliite  Mountains 
^Railroad  the  roadway  of  said  road,  and  also  reserving  to  myself  the 
damages  appraised  for  said  railroad  way, "  is  a  conveyance  of  tlie  land 
subject  only  to  the  easements  named  and  the  unpaid  damages,  and 
there  is  no  reservation  of  the  soil  or  fee  of  the  public  road  or  of  the 
railroad,* 

210.  A  oonTeyanoe  of  a  sblp  of  land  in  expUolt  terms  with  a 
restriotion  that  it  shall  be  used  only  for  a  road  passes  the  land  in 
fee,  and  not  a  mere  easement  in  it.*  Agrantof  "  those  sea  grounds, 
oyster  layings,  shores  and  fisheries,"  is  a  grant  of  the  land  in  fee 
and  not  of  a  mere  easement.^  A  grant  of  an  acre  of  land  for  a 
burial  place  is  a  grant  of  the  soil  and  not  of  a  mere  easement.^ 

'  Gardner  v.  Boslon.  io6  Mass.  549,  King.  v.  Murphy,  140  Mass.  354,  4  N. 

552.  E-  Rep.  566. 

'  Winston  V.  Johnson,  43  Minn.  39B,         'Richardson   v.    Palmer,   38   N.   H. 

45  N   W.  Rep.  958.  aia.    And  see  Day  v.   Phiibrook,   85 

•Cheetbam  v.   Muhlenberg,  133  Pa.  Me.  90;  Wellman  v.  Dicliey.  78  Me.  sg. 

St.  309,  19  At].  Rep,  547.  a  Atl.  Rep.  133. 

'  Morrison  v.  First  Nat.  Bank,  $8  Me.         •  Cobum  v.  Coxtter,  ji  N.  H,  158. 
tS5'  33  Atl.  Rep.  783;  Towne  v.  Salen-        ^  Serailon  v.  Brown,  4  Barn.  &  C.  4S5, 
line,  93  Wis,  404,  66  N.  W.  Rep.  395;         '  Chatham    v,    Brainerd.    11    Conn. 
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§  211.]  WATS    BY    GRANT. 

A  grant  of  a  tract  of  land  by  metee  and  boundB,  except  a  strip  on 
the  weBterly  side,  further  deBcribed  as  a  passage- way,  "  reserved  by 
me  to  be  used  ae  snch,  and  to  be  used  by  the  grantee  and  his  assigns 
as  a  passage-way  in  common  with  myself  and  others  under  me,  "is  a 
grant  of  a  right  of  way  only  and  not  of  the  soil  of  the  passage-way.' 

A  deed  providing  that  tlie  grantor  shall  open  as  a  private  way  a 
epeeifically  described  strip  of  land  across  other  laad  belonging  to 
him  to  land  conveyed  to  the  grantee,  "  to  be  used  as  a  private 
alley,"  so  long  as  the  grant«e  shall  require  it,  and  reserving  title  to 
the  strip  in  the  grantor,  conveys  an  easement  of  a  private  way,' 

A  deed  to  one,  "  his  heirs  and  assigns,  for  the  sole  purpose  of  an 
alleyway,  to  be  used  in  common  with  the  owners  of  other  property 
adjoining  said  alleyway,"  conveys  only  an  easement,  and  dedicates 
the  land  for  use  as  an  alleyway.' 

Sll.  A  grant  of  a  right  of  way  to  a  railroad  company  is  the 
gnmt  of  an  eaaement  merely,  and  the  fee  remains  in  the  grantor.* 
It  does  not  follow  that  because  a  railroad  company  may  take  an 
estate  in  fee,  tliat  it  does  in  fact  take  snch  an  estate;  for  the  parties 
by  their  contract  may  create  a  less  estate  tlian  tliat  wliich  the  law 
authorizes  the  company  to  take," 

A  railroad  or  canal  company  taking  land  nnder  thu  right  of  emi- 
nent domain  for  the  purpose  of  constructing  a  public  highway, 
acquires  only  an  easement  in  the  land,  and  not  a  title  in  fee.  The 
purpose  of  the  statute  ^ving  the  power  to  acquire  a  right  of  way,  is 
to  enable  the  corporation  to  acquire  what  is  necessary  for  the  con- 
etmction  of  the  highway,  and  nothing  more.  The  title  to  the  land 
taken  remains,  in  each  case,  in  the  owner,  subject  only  to  ench  ser- 
vitude as  tlie  corporation  had  power  to  impose,  and  this  is,  as  a  gen- 
eral rule,  only  the  use  of  the  land  for  a  right  of  way.* 

'  Siearns  v.  Mullen,  4  Gray,  151.  veyanee  was  to  a  cily,  of  land,  to  be 

'Shannon  v.  Timm,  aa  Colo,  167,43  "  used  as  a  public  park."    Robinson  v. 

Pac.  Rep.  I03I.  Missisquoi  R.  Co.,  59  Vt.  426.   )o  Atl. 

'  PeiUssier  v.  Corker,  lojCal.  516,  37  Rep.  5";  Williams  v.  Western  Union 

Pac.  Rep.  465-  R.  Co.,  50  Wis.  7'.  76,  S  N.  W.  Rep.  ^Sx. 

*  Cincinnati,   I.  St.  L.  &  C.  Ry.  Co.  •  Cincinnati.  I.  4  St.  L.  &  C.  R.  Co. 

V.  Geisel,   iig  Ind.  77,  *i  N,  W,  Rep.  v.  Geisel,  119  Ind.  77.  21  N.  E.  Rep,  47"^ 

470;  Jones  V.  Van  Bochove,  103  Mich,  •  New  Jersey  Zinc  &  I,  Co,  v.  Morris 

98,  61  N,  E.  Rep,  U'i  Fitchburg  R.  Co.  Canal  &  B.  Co.,  44  N,  J,  Eq.  398,  IS  Atl. 

V.   Frost,   147  Mass.  118.  ui,   16  N.  E.  Rep.  287;  Taylor  v.  New  York  &  Long 

Rep,  773;  Platen  v.  Moorhead,  51  Minn.  Branch  R.  Co.,  38  N.  J.  L,  a$. 
518.  53  N.  W.  Rep.  807.  where  the  con- 
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WBETHEB   OF    FEE   OB  ONLY    OF  AN    EASEMENT.  [§  212. 

S12.  Where  the  granting  olanse  of  a  deed  declares  the  puipose 
of  the  grant  to  be  a  right  way  for  a  railroad,  the  deed  passes  an 
easement  only,  and  not  a  fee,  though  it  be  in  the  usnal  form  of  a 
fnll  warranty  deed,'  "  Where  the  land  is  first  conveyed,  and  then 
a  provision  afterwards  inserted,  showing  wliat  the  laud  is  to  be  used 
for,  it  is  held  in  many  cases  that  tlie  fee  is  conveyed,  and  the  clause 
providing  for  what  the  land  b  to  be  used  is  a  condition  subsequent; 
but  this  deed  is  not  open  to  that  conBtnietion.  It  is  clear  that  an 
easement  only  was  here  intended."  * 

And  so  a  conveyance  by  a  landowner  of  the  bed  of  a  canal,  for 
the  purpose  of  securing  a  riglit  of  way  for  the  construction  of  a  ship 
canal,  is  deemed  to  be  the  conveyance  of  an  easement  merely  and 
not  of  the  fee.' 

A  deed  of  a  right  of  way  for  a  railroad,  habendum  "  so  long  as 
the  same  shall  be  used  for  the  operation  of  a  railroad,"  provided  it 
should  be  built  by  a  certain  date,  gives  an  easement  merely,  and  not 
a  fee,  and  the  agreement  to  build  the  road  is  a  condition  subsequent, 
and  not  a  mere  covenant ;  and  therefore  an  action  for  a  forfeiture 
for  breach  of  tlie  condition  is  not  limited  to  the  grantors  or  their 
heirs,  but  extends  to  their  grantees  and  assigns.' 

And  so  if  land  be  condemned  under  statutory  autliority  for  the 
right  of  way  of  a  railroad,  the  fee  remains  in  tlie  owner,  and  the  rail- 
road company  acquires  only  an  easement.^  By  virtue  of  the 
right  of  eminent  domain  the  company  can  only  acquire  such  rights 
or  interests  as  are  reasonably  necessary  for  its  use  in  the  discharge 
of  its  duties  to  the  public ;  and  it  can  rightfully  use  the  rights  only 
for  a  public  use.  If  it  changes  the  use  to  private  piirpcwes  or  to  a 
private  business,  such  change  will  not  put  an  end  to  the  riglit  of  use 
for  the  purpose  of  the  franchise,  but  tlie  owner  of  the  fee  may 
recover  the  rental  value  of  the  land  during  the  tune  of  such  wrong- 
ful use,* 

The  acquisition  by  a  railroad  or  canal  company  of  an  easement  of 

'  Jonet  V.  Van  Bochove,  103  Mich.  g8,  Line  Ry.  Co.,  10  Wash.  357,  38  Pac. 

6r  N.  W.  Rep.  342;  Biles  v.  Tacoma,  O.  Rep.  i«6. 

&  G.   H.  R.  Co..  5  Wash.  509,   3*  Pac.  '  Lyon  v.  McDonald.  78  Tex,  71,  9  L. 

Rep.  311.  R.  A.  ags,  14S.  W.  Rep.  j6i;  O'Neal  v. 

'Jones  V.  Van  Bochove,    103   Mich.  Sherman,  77  Tex.  rSa,  14  S.  W.  Rep.  31. 

98,  61  K.  W.  Rep.  343.  *  Proprietors  of  Locks  &  Canals   v. 

*  Nichols  v.  New  England  Furniture  Nashua  &  L.  R.  Co..  104  Mass.  i,  S6 
Co..  100  Mich.  330,  59  N.  W.  Rep.  155.  Am.   Rep.  181 ;  Lyon  v.  McDonald.  78 

*  Reichenbach  v.  Washington  Short  Tex.  71, 9  L.  R.  A.  395. 
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§  213.]  WAYS    BY   ORANT. 

a  right  of  way  over  the  land  of  a  riparian  owner,  along  or  on  the 
shore  of  his  land,  does  not,  according  to  tlie  general  principles  of 
law,  deprive  such  owner  of  his  right  or  equity  to  preserve  or  improve 
the  connection  of  Ids  land  with  tlie  adjacent  tide-water.' 

But  altliough  a  railroad  company  be  restricted  to  an  easement  in 
land  acqiured  for  its  riglit  of  way,  if  land  be  conveyed  to  it  by  a 
deed  adapted  to  convey  a  fee  for  a  special  purpose,  as,  for  instance, 
for  a  station,  the  estate  granted  is  in  fee.' 

213.  In  a  deed  to  a  railroad  oompan?  of  a  right  of  way,  a 
reservatiou  of  an  eziating  cartway  over  it  is  ao  exeeption  of  the 
cartway  from  the  grant,  and  does  not  create  a  new  right  in  the 
grantor  by  way  of  reservation;  and  hence  the  word  "  heirs  "  is  not 
necessary  to  make  tlie  easement  of  crossing  perpetual.  A  perpetual 
provision  in  tlie  deed,  that  the  railway  company  shall  construct  and 
maintain  the  crossing,  with  tlie  necessary  cattle-gtiards,  does  not 
show  that  a  new  right,  by  way  of  reservation,  was  created  in  the 
grantor,  which  could  be  exercised  only  after  something  had  been 
done  by  the  grantee;  nor  does  it  bar  the  construction  that  the  right 
of  passage  remained  in  the  grantor,  by  way  of  exception,  as  of  his 
former  estate.* 

And  80  where  one  conveyed  a  right  of  way  for  a  railroad,  "  reserv- 
ing the  pass-way  at  grade  over  said  railroad  where  now  made,"  and 
it  appeared  that  the  railroad  company  had  already  taken  land  for  its 
location,  it  was  lield  that  die  right  of  way  was  by  exception  and  not 
by  reservation,  and  that  a  perpetual  easement  was  created  in  the 
grantor,  altliough  the  word  "  heirs  "  was  not  nsed.^ 

'  New  Jersey  Zinc  &  I.  Co.  v.  Morris  or  for  life.     In  both  instances,  the  right 

Canal  &  B.  Co.,  44  N,  J.  Eq.  3<}i,  15  of  crossing  was  clearly  intended  to  be 

Atl.  Rep.  M7.  annexed  as  an  easement  to  the  grant- 

'  Fitzgerald  v.    Faunce,   46   N.  J.    L.  ors"  remaining  lands  (or  Iheir  benefit; 

53^1  597-  ''i'  parties  were  dealing  with  existing 

•  Hamlin  v.  New  York  &  N.  E.  R.  ways,  which  had  been  in  use  before 
Co.,  160  Mass.  459,  36  N.  E.  Rep.  soo.  the  filing  of  the  location,  and  the  right 
And  sec  Eames  v,  Worcester  &  N.  R.  of  crossing  was  not  only  necessary  for 
Co.,  105  Mass.  193.  present    use,    but    the    circumstances 

*  White  V.  New  York  &  N.  E.  R.  Co..  were  such  as  to  make  it  evident  that 
156  Mass.  181,  30  N.  E.  Rep.  612.  In  the  necessity  would  be  permanent.  In 
Hamlin  v.  New  York  &  N.  E.  R.  Co.,  each  instance,  also,  the  grantors'  claim 
the  court,  referring  also  to  the  case  last  foi  damages  was  leleased  by  deed,  no 
cited,  said:  "  In  neither  that  case  nor  petition  (oi  damages  or  for  a  private 
the  present  did  the  deed  contain  a  dec-  crossing  was  made,  and  the  parlies  evi- 
laration  of  the  parties  as  to  whether  dently  undertook  to  settle  the  whole 
the  nature  of  the  right  was  to  be  in  fee  mattei  by  the  deed.     All  these  circura- 
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WHGTHHat   OF   FEE  OR   ONLY    OF   AN    EASEMENT.  [§  214. 

But  where  a  grant  was  made  to  a  railroad  company  before  it  liad 
taken  the  land  for  its  location,  and  there  was  no  evidence  of  an 
exiating  way  aeroee  the  land  granted,  it  -wob  held  that  the  passage- 
way reserved  to  the  grantor  alone  over  the  road  most  be  taken  to  have 
been  acquired  by  way  of  reservation  and  not  by  way  of  exception, 
and  was  a  life  estate  only.* 

In  a  proceeding  by  a  city  against  a  railroad  company  to  condemn 
a  strip  of  land  across  its  right  of  way  and  tracks,  for  the  extension 
of  a  pnblic  street,  the  judgment  of  condemnation,  no  matter  what 
its  limgnage  may  be,  will  not  take  the  land  itself  or  the  exclnsive 
Hse  of  it,  but  will  confer  only  a  mere  easement  to  pass  over  the  right 
of  way  and  tracks  of  the  railroad.* 

214.  Where  a  deed,  oonvej^ng  land  in  fee  to  a  railroad  com- 
pany for  ita  traok,  provides  that  the  company  ahoU  establish  a  oroas< 
ing  to  enable  the  grantor  to  pass  from  one  parcel  of  his  land  to 
another,  the  fee  of  the  crossing  remfuns  in  the  company,  subject 
only  to  iJie  right  of  passage  from  one  parcel  to  the  other.  There- 
fore, if  a  pipe  line  company,  having  purchased  of  the  same  grantor 
a  parcel  of  land  on  either  side  of  this  crossing,  bo  as  to  obtain  access 
to  the  crossing,  proceeds  to  dig  trenches  in  such  crossing  and  to  lay 
a  pipe  for  the  purpose  of  conducting  oil  through  the  land  conveyed 
to  the  railroad  company,  beneath  the  surface  of  such  crossing,  it 
becomes  a  trespasser,  and  the  railroad  company  may  remove  such 
pipe.  The  crossing  provided  for  was  nothing  more  than  a  right  of 
way  over  the  surface  of  the  soil  from  one  parcel  of  the  grantor's  land 
to  another.  No  other  or  greater  right  was  pro\'ided  for,  reserved 
or  excepted.  Even  if  the  deed  to  the  railroad  company,  in  such 
case,  declares  that  the  grant  is  made  for  the  purpose  of  constmeting 

stances  make  it  clear  that  the  parties  done  by  the  grantee,  which  the  con- 
intended  that  the  right  o(  crossing  tract  stipulated  that  it  should  do,  and 
shoald  be  perpetnal,  and,  unless  which  it  was  not  otherwise  bound  to 
there  is  some  feature  of  the  contract  do,  and  the  performance  of  which  was 
between  ihem  which  forbids  us  to  con-  essential  to  the  exercise  of  the  ease- 
stme  (heir  language  as  an  exception,  ment."  Per  Barker,  J. 
it  should  be  so  construed,  and  their  '  Claflin  v.  Boston  &  A.  R.  Co.,  157 
intention  carried  out.  The  test  is  Mass.  489,  3a  K.  E.  Rep.  659;  Ashcroft 
whether  the  language  used  retained  in  v.  Eastern  R.  Co.,  126  Mass.  196,  30 
the  owners  of  the  farm  a  right  of  cross-  Am.  Rep.  673. 

ing  not  dependent  upon  any  act  to  be        'Illinois  Cent.    R.   Co.   v.  Chicago, 

performed   by   the    railroad   company,  141  111.  586,  30  N.  E.  Rep.  1044;  Harris 

or  created  a  new  right  which  could  be  v.  Chicago,  163  111.  sSB,  44  N.  E.  Rep. 

exercised  only  after  something  had  been  437. 
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§  215.]  WAYS    BT   OKUIT. 

and  operating  its  road  over  it,  snch  restriction  is  no  limitation  upon 
its  righta  as  owner  of  the  fee  as  against  all  the  world.  The  estate 
in  fee  is  merely  limited  to  this  use.' 

S 1 6.  A  reservation  by  a  grantor  of  a  right  of  way  orer  the  land 
conveyed  strictly  gives  him  a  life  interest  only,  unless  the  reser- 
vation is  to  himself  and  his  heirs,  or  the  reservation  is  made  apptir- 
tenant  to  particular  land  belonging  to  him.* 

A  reservation  by  the  grantor  to  himself  and  his  "  representatives 
forever  "  of  the  right  of  passage  over  the  land  conveyed  is  not 
equivalent  to  a  reservation  to  Iiimeelf  and  "  heirs,"  and  only  a  life 
easement  is  thereby  reserveid.' 

A  reservation  may,  however,  have  the  force  of  an  exception,  when 
it  does  not  create  a  new  right  out  of  the  thing  granted,  and  it  appears 
to  have  been  the  intention  of  the  parties  that  the  word  used  should 
operate  by  way  of  withholding  from  the  grant  some  part  of  the  siib- 
ject-matter  which  would  otherwise  pass  by  die  general  description 
of  the  thing  granted.*  Tlie  owner  of  land  fronting  on  a  river  con- 
veyed a  strip  across  the  same  to  a  railroad  company,  reserving  the 
right  to  cross  such  strip  at  any  place.  The  way  at  the  date  of  the 
deed  was  an  existing  one,  plainly  visible  and  necessary,  and  in 
almost  constant  use.  The  right  to  continue  to  use  it  was  an  almost 
absolute  necessity,  not  only  to  the  grantors,  hnt  to  all  subsequent 
owners  of  the  premises.  It  was  held,  that  such  reservation  created 
a  permanent  easement  in  favor  of  the  unconveyed  portion,  not 
limited  to  the  life  of  the  original  owner,  but  passed  with  a  convey- 
ance of  the  premises,  "  If,  in  construing  the  '  reservation '  in 
question,  we  lay  out  of  view  the  technical  rule  above  mentioned,  it 
is  difficult  to  believe  that  the  parties  to  the  deed  intended  that  the 
right  to  cross  was  only  to  exist  during  the  life  of  the  grantors.     The 

'  Breckinridge  v.  Delaware,  L.  &  W.  Mass.  489,  33  K.   E.  Rep.  659;  Curtis 

R.  Co.  (N.  J.  Eq,),  33  All.  Rep.  800;  v.  Gardner,  13  Met,  457. 

Slate  V,  Brown,  27  N.  J.  L.  13.  *  §§  M-»;  Jones  00  Real  Propertj, 

'  §§  S9-103;  Jones  on  Real  Property,  |  50s;  Claflin  v.   Boston  &  A,  R.  Co., 

g  348;  White  V.  New  York  &  N.  E.  R.  157    Mass.   489,    32   N.    E.    Rep.   659; 

Co.,  156  Mass.  181,  30  N.  E.  Rep.  612;  Bowen  v.  Conner,  6  Gush.  13a;  White 

Bean  v.  French,  14a  Mass.  339.  3  N.  E.  v.  Crawford,  10  Mass.   1S3;  Dennis  v. 

Rep.  306;   Claflin  v.   Boston  &  A.  R.  Wilson,    107   Mass.   591;    Winlhrop   v. 

Co.,  157  Mass.  489,  33  N.  E.  Rep.  659:  Fairbanks,  41  Me.  307;  Smith  v,  Ladd, 

Ashcroft  V.  Eastern  R.  Co.,  136  Mass.  41  Me.  314;  Lathropv.  Eisner,  93  Mich. 

196,  30  Am,   Rep.  673;    KarmuUer   v.  599,   53  N.  W.  Rep.  791;  Kannuller  v, 

Kroli,  IS  Iowa,  352.  Kroti,  18  Iowa,  353. 

■Claflin  V,   Boston  &  A.  R.  Co.,  157 
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WIIETHKK   UF    FKE    OB   ONLY    OF    AS    BASEMENT.      [§§  216-218. 

situation  and  needs  of  the  grantor's  prenuees  seem  to  forbid  fiach  a 
belief."'  The  reservation  of  an  existing  right  may  therefore  be 
eonstrned  as  an  exception.*  But  a  reservation  cannot  be  construed 
as  an  exception  when  the  intention  was  to  confer  upon  the  grantor  a 
new  right,  not  previously  vested  in  liim.* 

Accordingly  where  the  owner  of  a  tract  of  land  conveyed  a  part 
of  it  by  a  warranty  deed,  reserving,  however,  the  privilege  of  a 
bridle  path  in  front  of  tlie  liouse,  the  right  was  construed  to  be  a 
reservation  and  not  an  exception,  on  the  ground  that  the  efEect  of 
the  clause  was  to  create  a  right  not  previously  existing.  The  right 
which  the  grantor  Iiad  to  pass  and  repass  over  any  part  of  hie  estate, 
while  he  owned  the  whole  of  it,  was  lield  not  to  be  an  existing  right 
of  way  over  the  part  which  lie  conveyed.* 

216.  ^  right  of  passage  may  exiBt  between  the  surftioe  of  the 
soil  and  underground  strata.'  WLere  the  mineral  estate  is  severed 
from  the  surface  by  a  conveyance,  the  lower  estate  is  subject  to  the 
servitude  imposed  upon  it  by  nature,  for  the  support  of  the  surface, 
and  tlie  surface  owes  to  the  lower  estate,  a  servitude  of  access.* 

2 1 7.  A  right  of  passage  may  exist  between  diftierant  portions  of 
the  same  building,  whether  these  portions  be  upon  the  same  level, 
or  be  upper  and  lower  stories.  When  such  right  exists  in  favor  of 
an  upper  story  of  a  building,  there  is  of  necessity  attached  thereto 
an  easement  of  support,  as  well  as  a  right  of  access  from  the  lower 
stories.'  A  reservation  by  the  owner  of  a  building  comprising  two 
stories,  ill  a  deed  conveying  one  of  tliera,  of  tlio  right  to  use 
the  front  stairs  and  the  hall  on  the  second  floor  in  common  witli  the 
owners  of  the  part  conveyed,  creates  an  easement  appurtenant  to  the 
part  retained  by  the  grantor,  the  benetit  of  which  passes  to  subse- 
quent purchasers.' 

218.  Hutual  covenants  by  owners  of  adjoining  lots  fbr  the  joint 
use  of  the  stairs,  hallways,  and  skylights  in  buildings  upon  their 

'  Chappel  V.  New  York,  N.  H.  &  H.  '  NewhoH  v.  Mayo,  48  N.  J.  Eq.  619, 

R.  Co..  6a  Conn.  195,  203,  24  Atl.  Bcp.  23  Ail.  Rep.  263. 

997:  and  see  Myers  v.  Dunn,  49  Conn.  '  See  chapter  XV;  Robertson  v.  Coal 

71;  Jones  on  Real  Property.  §  550.  Co.,  172  Pa.  St.  566,  33  Atl.  Rep.  706. 

'Jones    on    Real    Property,   g   506;  '  §  MS;  Newhoff  v.   Mayo,  48   N.  J. 

Clatlin  V.  Boston  &  A.  R.  Co.,  157  Mass.  Eq.  6lg,  13  Atl.  Rep.  26;. 

489.  32  N.  E.  Rep.  659.  'Wall  v.  Walz,  loi  Mich.  167,  59  N. 

*  Jones  on  Real  Property,  g  506.  W.  Rep!  431. 

*  Bean  v.  French,   140   Mass.  229,  3 
N.  E.  Rep.  306. 
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eeveral  lota,  are  in  effect  a  grant  to  each  of  an  easetnent  in  so  much 
of  tlie  stairs,  halk  and  sky-ligtits  ae  may  be  situated  upon  the  lot  of 
the  otiier.  Such  eaeemeute  are  in  no  way  inconsiateut  with  the  sev- 
eral ownership  of  the  two  buildings.  They  afford  no  ground  for 
partition  because  each  owns  his  easeiuent  iu  severalty.  Such  eaae- 
inent  is  real  property,  an  incorporeal  hereditament,  and  aa  much  a 
part  of  the  owner's  estate  ae  the  building  itself.  The  owner  of  the 
adjoining  building,  subject  to  sudi  eaeeinent,  may  be  enjoined  in 
equity  from  tearing  down  or  destroying  his  bnilding  during  the 
existence  of  sacli  easement:  and  if  he  snfEers  his  building  to  go  to 
decay,  the  other  owner  having  such  easement  may  enter  for  the  pm-- 
pose  of  repairing,  in  order  to  preserve  his  easement.' 

Sid.  One  may  have  a  right  to  use  stairs  upon  tho  adjoining  land 
of  another  by  virtue  of  an  exeouted  Uoeoaa  in  the  nstore  of  an 
easement.  Thus  where  the  owners  of  adjoining  lots  built  a  single 
building  covering  both  lots,  and  the  only  access  to  the  upper  stories 
was  by  staiis  which  were  altogether  on  one  lot,  it  was  held  that 
the  erection  of  the  building  constituted  an  executed  license,  in  the 
nature  of  an  easement,  on  the  part  of  the  owner  of  such  lot.  "  A 
right  of  tliis  character,  while  not  strictly  an  easement,  is  in  the  nature 
of  one.  It  is  really  a  permission  or  license,  express  or  implied,  to 
use  the  property  of  another  in  a  particular  manner,  or  for  a  particu- 
lar purpose.  Where  this  penniseion  lias  led  the  party  to  whom  it 
has  been  given  to  treat  his  own  property  in  a  way  in  which  he  would 
not  otherwise  have  treated  it,  as  by  the  erection  or  construction  of 
permanent  improvements  thereon,  it  cannot  be  recalled  to  his  detri- 
ment. Having  expended  his  money  upon  tiie  faith  of  it,  and  not 
being  able  to  be  restored  to  his  original  position,  equity  will  not 
allow  the  permission  to  be  revoked,  in  breach  of  such  faith.  This 
has  given  rise  to  the  doctrine  of  executed  or  irrevocable  licenses,"  * 

SSO.  There  is  no  easement  attached  to  the  upper  tenement  of  a 
house  to  have  gas  meters  located  in  a  lower  tenement  of  the  house. 
Where  a  bnilding  is  constructed  with  a  single  service  pipe  from  the 
street  main  to  the  cellar,  connecting  with  separate  pipes  to  conduct 
tlie  gas  into  tlie  several  stories,  there  is  a  servitude  npon  the  lower 
story  and  cellar  for  a  gas  supply  through  these  pipes.  But  when 
tlie  upper  stories  are  leased  to  one  tenant,  and  the  lower  story  and 

'  Barr  V.  Lamaster,  4S  Meb.'ii4,66        '  Clelland's  AppealfPa.),  19  Ati.  Rep. 
N.  W.  Rep.   mo:  Trustees  v.   Lynch,     35*;  see  |§  77,  78. 
70  N.  Y.  440,  a6  Am.  Rep.  615, 
IM 
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WHETHKK  OF  FEE  OK  ONLY  OF  AN  EASEMENT.       [§  221,  222. 

cellar  to  another,  the  latter  tenement  is  not,  in  the  absence  of  anj 
provision  in  the  leases,  subject  to  the  servitude  of  having  the  meters 
for  tlie  upper  tenement  placed  therein,  or  to  the  further  servitude  of 
a  right  of  way  for  the  company  eopplying  the  gas  to  go  through  such 
tenement  to  inspect  snch  gas  meter.  The  gas  company  is  not  enti- 
tled to  an  injnnction  to  restrain  the  leasee  of  the  lower  tenement 
from  removing  such  gas  meter,  No  right  to  have  the  gas  meter  for 
the  upper  tenement  placed  in  the  lower  is  implied  from  necessity,  for 
it  is  neither  impracticable  nor  unusnal  to  place  the  gas  meter  for  the 
upper  fioors  on  those  floors.' 

S21.  Ona  cannot  grant  an  eamment  in  land  after  he  has  parted 
with  bia  title  to  it.  Thus,  if  an  abutting  owner  conveys  all  liis 
interest  in  a  street,  with  consent  to  tlie  grantee  to  close  the  street, 
the  latter  may  close  it,  as  against  one  thereafter  receiving  a.  deed  from 
the  grantor  of  his  abutting  lots.  The  owners  of  land  on  opposite 
sides  of  the  same  street  have  the  undoubted  right,  as  between  them- 
selves, to  consent  to  the  closing  of  the  street,  and  either  may  convey 
to  the  otlier  all  interest  in  the  land  occupied  by  the  street.' 

If  one  lays  out  a  way  through  his  land  with  lots  on  each,  and  then 
conveys  one  of  these  lots  with  a  right  of  way  over  the  whole  of  it, 
and  afterwards  conveyn  another  lot  with  tlie  fee  of  the  street  in 
front  of  it,  and  finally  conveys  a  third  lot  bounding  on  the  same 
street  opposite  to  the  two  lots  already  sold,  the  purchaser  of  the  last 
named  lot  acquires  no  right  of  way  in  that  part  of  the  street,  because 
his  grantor  was  then  powerless  to  place  an  additional  burden  upon 
it;  and  the  last  purchaser  could  claim  no  riglits  under  the  deed  of 
the  first  purchaser,  because  to  that  deed  he  is  a  stranger," 

222.  A  oonveranoe  of  land  bordering  upon  a  way  passes  no 
eaaement  in  t^e  way,  in  case  the  grantor  liaa  already  conveyed 
to  another  in  fee  the  title  to  the  soil  of  tlie  way.  Having  no  title 
to  the  way  the  grantor  can  confer  no  right  to  use  it.  Thus,  an 
owner  of  land  having  divided  it  into  lots,  conveyed  several  of  them 
with  the  right  to  use  the  land  lying  to  the  east  of  them.  Subse- 
quently he  conveyed  the  land  lying  to  the  west  of  tlie  alley  together 
with  the  soil  of  the  alley  in  fee,  reserving  tlie  use  of  the  alley 
granted  to  the  owners  of  the  lots  on  the  westerly  side  of  it.     After 

1  Willces-Barre  Gas  Co.  v.  Turner,  7  •  Oliverv.  Piiraan,  98Ma9B,46.  And 
Kulp,  39Q.  see  Dorman  v.   Bates  Manuf.   Co.,  8a 

*  §  11;  Comatock  v.  Sharp  (Mich.),    Me.  43B,  t^  Atl.  Rep.  915. 
64  N.  W.  Rep.  33. 
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tliiB  lie  conveyed  a  lot  at  tlie  head  of  tlie  alley  and  to  Boutli  of  it.  It 
was  held  that  this  conveyance  paBeed  no  right  to  use  the  alley,  bnt 
it  was  left  to  the  jury  to  say,  whether  at  the  tirae  of  the  conveyance 
the  alley  was  notoriously  used  as  a  way  appurtenant  to  the  lot  con- 
veyed. The  jury  found  that  the  way  was  not  so  used,  so  that  the 
owner  of  the  lot  had  no  easement  in  the  alley  either  by  grant  or 
adverse  use.' 

223.  A  rigbt  of  way  haa  been  bald  appurtenant  to  land  already 
oouveyed  by  force  of  a  recital  in  a  subsequent  deed  of  other  land  to 
another  purchaser.  Thus  where  one  conveyed  a  portion  of  his  land, 
and  afterwards  laid  out  an  alley,  bounding  partly  on  the  land  conveyed 
and  partly  on  that  retained  by  the  grantor,  the  grantee  and  those 
claiming  under  him  were  declared  entitled  to  the  use  of  Buch  alley  as 
against  a  subsequent  grantee  of  the  remander  of  the  land,  by  deeds 
which  recite  that  he  is  entitled  to  "  the  free  use  and  privilege  of  said 
alley  in  common  witli "  tlie  first  grantee,  "  his  heirs  and  assigns, 
owners,  tenants,  and  occupiers  of  the  other  lots  of  ground  bounding 
thereon."^     The  recital  operated  by  way  of  an  exception. 

Wliere  one  conveys  a  strip  through  the  middle  of  a  farm  reserving 
a  right  of  way  across  it,  and  at  the  same  time  conveys  the  rest  of  the 
farm  by  deed  describing  the  whole  farm,  and  then  excepting  "  that 
portion  thereof  this  day  deeded, ' '  the  grantee  in  the  second  deed  is 
entitled  to  the  benefit  of  the  reservation  in  the  first  deed,  though  it 
is  not  mentioned  in  his  deed.' 

S24.  One  tenant  in  oommon  cannot,  by  hia  aole  aot,  create  an 
easement  in  tbe  premises  held  in  oommon.  Nor  can  a  tenant  in 
common,  who  owns  other  premises  in  severalty,  souse  tha  last  as  to 
acquire  or  exercise  for  the  benefit  thereof,  an  easement  in  the  prop- 
erty held  in  common;  and  he  cannot,  by  grant  or  by  operation  of  an 
estoppel  or  otherwise,  confer  upon  another  rights  and  privileges 
which  he  does  not  himself  possess.  A  subsequent  grantee  of  all  the 
tenants  in  common  is  not  estopped  by  tlie  fact  of  his  succeding  to 
the  interest  of  the  one  who  granted  the  easement  from  asserting,  as 
a  grantee  of  the  co-tenants,  the  invalidity  of  the  grant  of  the  ease- 
ment, and  as  against  him  it  is  void.* 

'  McNeal  v.  Rebman,  i68  Pa.  St.  log,  '  Wells  v.   Tolman,   34  N.  Y.  Supp. 

31  All.  Rep.  1003 ;  also  Regan  v.  Boston  S40.     See  Jones  R.  P.  ^  fiSS,  fiSB. 

Gas  Light  Co.,  137  Mass.  37.  *  Crippen  v.  Morss,  49  N.  V.  63:  fo!- 

*  Ehret  V.  Gunn.  166  Pa.  St.  384,  31  lowed   and    approved    in    Palmer,    v. 

All.  Rep.  aoo  Palmer,   150  N.  V.  139,  44  N.  E.  Rep. 
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A  right  of  way  can  be  granted  only  by  tiie  owner  in  fee  of  the 
laad;  a  mere  equitable  owner  of  an  undivided  interest  in  a  poseible 
reversion  cannot  give  it,  and  it  cannot  well  exist  over  an  undivided 
interest  alone.' 

A  lessee  cannot  grant  a  right  of  way  over  the  land  of  his  lessor 
which  will  be  valid  as  against  the  latter,  A  lessee  can  confer  no 
right  beyond  the  term  of  liis  lease.' 

A  grantor  cannot  reserve  to  himself  the  right  to  restrain  the  inva- 
sion of  any  easement  in  a  street  or  way  belonging  to  the  property 
conveyed,  because  sncli  easements  are  appurtenant  to  the  land,  and 
can  only  be  enforced  by  the  owner  of  the  fee.' 

226.  ^Hie  owner  of  an  estate  for  years  may  grant  a  right  of 
passage  over  tlie  laud  demued  which  will  have  all  the  qualities  of 
an  eiisenient  during  the  remainder  of  his  term,  but  will  cease  upon 
its  expiration.  "  A  servitude  of  that  character  might  be  created  in 
favor  of  any  other  estate,  even  though  the  latter  be  an  estate  of  free- 
hold, not  of  inheritance,  or  an  estate  leas  than  freehold.  That  the 
ser\-ient  and  dominant  estates  are  estates  for  life  or  years  would  not  at 
all  affect  the  qualities  of  the  right  so  long  as  it  continues,  but  only  its 
duration.  If  the  dominant  estate  is  a  terminable  estate,  the  right  of 
passage  would  cease  when  that  estate  terminated;  if  the  servient 
estate  is  an  estate  of  like  character,  the  right  of  passage  would  cease 
when  it  terminated.  Such  a  right,  while  it  endures,  has  every  char- 
acteristic of  an  easement,  and  should  be  governed  by  the  rules  relat- 
ing to  such  incorporeal  hereditaments. " '  Upon  the  renewal  of  a 
lease  under  which  such  a  right  exists  the  right  will  not  cease,  but 
will,  at  least  in  equity,  continue  during  the  renewed  term;  for  the 
renewed  lease  is  deemed  a  mere  continuance  of  the  ori^^nal  term  for 
the  preservation  and  protection  of  rights  acquired  therein.' 

966,  reversing  34  N.  V.  Supp.  613:  Mar-  ■  Poote  v.  M&nhattan  R.  Co.,  58  Hun, 

shall  V.  Trumbull,  28  Conn  183,  73  Am.  478,  36  N.   Y.  St.   119,  ta  N.  Y.  Supp. 

Dec.  667;  Collins  v.  PrenUce,  15  Conn.  516. 

423,  426;  GreaL  Falls  Co.  v.  Woreter,  *  Newhoff  v.  Mayo,  48  N.  J,  Bq.  6ig,' 

15  N.  H.  412,  459.  623,  23  Atl.  Rep.  265,  per  Magie,  J. 

'§81;  Tapert  V.  Detroit,  G.  H.  &  M.  And  see  Wheaton   v.   Maple  (1893),  3 

R.  Co.,  so  Mich.  267,    15  N.  W.  Rep.  Ch.  48.  5a,  per  Lindlejr,  L.  J,;  Doe  v. 

450.  Pyke,  s  M.  &  S.  146;  Piggott,  v.  Shat- 

'  Drda  v.  Schmidt.  47  I".  App.  a67;  ton,  i  De  G.  F.  J.  33. 

Harding  v.   Hale,  83  III.  501;  Gentle-  •  Newhoft  v.  Mayo,  48  N.  J.  Eq.  619, 

man  v.  Soule,  3*  I'l-  271.  83  Am.  Dec.  S3  Atl.  Rep.  265. 
264. 
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226.  It  ia  an  oBtabUshed  rale  that  a  oonTeyaooe  of  land 
bounded  on  or  by  a  way,  whether  publio  or  pFivate,  oarries  the 
title  tx>  the  center  of  the  way,  if  the  gTautor*B  title  extends  bo  Qu:.' 
If  the  way  is  a  private  way,  and  the  grantee  takes  the  title  in  fee  to 
the  center  of  the  way,  and  his  grantor  owns  the  other  half  of  the 
way  in  fee,  the  grantee,  by  implication,  takes  a  right  of  way  over 
such  other  half  of  the  way  subject  to  a  like  right  in  the  grantor  over 
the  half  conveyed.* 

This  rule  applies  in  case  of  a  partition  by  order  of  conrt,  of  real 
estate  held  in  common,  where  a  way  is  laid  out  through  the  estate 
"  to  be  held  in  common  and  undivided  by  the  parties,  abntters 
thereon,"  and  all  the  lota  or  parcels  setoff  are  bounded  on  this  way. 
The  fee  in  the  soil  of  such  way  did  not  remain  in  common,  but  by 
the  partition  became  parcel  of  each  of  the  lots  set  off.  The  state- 
ment that  the  way  was  to  be  held  common  and  undivided  was 
meant  to  describe  the  easement  in  the  way  and  that  it  was  to  be 
enjoyed  by  the  abutters  in  common,  and  was  not  intended  to  make 
them  owners  of  the  soil  in  common.* 

"Where  one  owning  two  parcels  of  land  with  a  paes^e-way  between 
them,  sold  one  parcel  bonnding  it  upon  the  passage-way,  and  after- 
wards sold  the  other  parcel  bonnding  it  on  the  passage-way,  "together 
with  my  right  in  common  with  said  passageway,"  it  was  held  that 
the  first  conveyance  was  a  grant  of  the  soil  to  the  middle  of  the  way, 
with  a  right  of  way  in  the  opposite  half  of  the  paseage,  and  that  the 
second  conveyance  was  a  grant  of  all  the  interest  in  the  passage-way 
remaining  in  the  grantor  after  the  first  conveyance,  namely,  the  fee 
of  the  adjoining  half  of  the  passage  and  a  right  of  way  over  the  other 
half.  In  other  words,  both  grantees  were  upon  terms  of  eqnality  as 
to  both  the  soil  and  the  way.* 

II.     Easement  Implied  from  Boxmdwy  hy  Way. 

227'  Where  one  conveys  land  bounded  upon  a  private  road 
or  way,  the  f^  of  which  ia  in  the  grantor,  he  impliedly  grants 
an  easement  of  way."  "That  an  owner  of  land  does  acquire  an 
interest  in  a  street  abutting  on  liis  property,  where  the  conveyance 

■  Jones  on  Real  Property,  §§448, 449.  '  Win  slow   v.    King,    14   Gray.   3ai. 

<  Kelley  v.  Saltroarsb,  14&  Mass.  585.  And  see  to  like  effect  Lewis  v.  Beattie, 

16  N.  E.  Rep.  460.  lOi  Mass.  410. 

•Clark   v.    Parker,    106   Mass.    554;  '  Robens    v.    Karr,    r    Taunt.    4g5: 

Morgan  V.  Moore,  3  Gray,  319.  Harding    v.    Wilson,    3    B.  &   C,  96; 
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of    eneh  property   to   such   owner    boimds   the   property  by   the 
Btreet,  and  where  the  grantor  owned  the  fee  of  the  street,  even 

though   the  conveyance  exdndee  &e  fee  of  the  street,  separate 

Espley   V.    Wi1k«s   L.    R.   7   Ex.    398;  KlniUMta:     Long  v.  Fewer,  53  Minn. 

United   States   v.   Appleton,   i   Sumn.  156,  54  N.  W.  Rep.  1071;  Daweon  v. 

4Q3,  Fed.  Cas.  No.  14463.  St.  Paul  F.  &  M.  Ins.  Co.,  15  Mloo.  136, 

CaUlbiiiiB:     Breed   v.   Cuaningham,  2  Am.  Rep.  109. 

aCal.  361.  KlMOui:     Heiu    v.   St.    Louis,    iio 

nUnoli:    Zearingv.  Raber,74lll.409.  Mo.  618.   19  S.  W.  Rep.  735;  Field  v. 

Iowa:     Garsiang   v.    Davenport,   90  Mark,  izj  Mo.  503,  ZS  S.  W.  Rep.  I004; 

Iowa.  359,  57  N.  W.  Rep.  876.  Moses  v.   St.   Louis  Dock  Co.,  84  Mo. 

Kum:     Rileyv.Stein.soKans.sgi,  343;  Buschmann  v.  St.  Louis,  I3I  Mo. 

33  Pac.  Rep.  947.  523,  36  S.  W.  Rep.  687. 

Knta^:     Rowan  v.  Portland,  8  B.  Band*:     Lindsay  v.  Jones,  3i  Nev. 

Mon.  333.  73,  as  Pac.  Rep.  397. 

■aina:     Banlett  v.   Bangor,  67  Me.  Vmr  Jmvj:     White    v.   Tide-Water 

460;  Stetson  V.   Bangor,   60   Me.   313;  Oil  Co.,  50  N.J.  Eq.  I,  3$  Atl.  Rep.  199, 

Sutherland  V.  Jackson,  33  Me.  So;  Dor-  (N.  J.   Eq.)         33   AlL   Rep.   47; 

man  v.  Bates.  Manuf.  Co.,  83  Me.  438,  Dodge  v.  Pennsylvania  R.  Co.,  43  N.  J. 

19  All.  Rep.  915;  Warren  v.  Blake,  54  Eq.  351,  11  Atl.  Rep,  751. 

Me.  276.  89  Am.  Dec.  748.  ¥«rTork;     Lord   v.  Atkins,  138   N. 

XHMWhnwtU !     Cole  v.  Hadley,  162  Y.  184.  33  N.  E.   Rep.   1035;  Cuaning. 

Mass.  579,  39  N.   E.  Rep,  379;  Tobey  bam  v.  Fitzgerald,  138  N.  Y.  165,  33  N. 

V.  Taunton,  119  Mass.  404;  Howe  v,  E.  Rep,  840;  Haight  v.  LitclcGeld,  147 

Alger,  4  Allen,  ao6;  Stetson  v.  Dow,  16  N.  Y.  338,  41   N.  E.  Rep.  696,  69  N.  Y. 

Gray.  37a;  Rodgera  v.  Parker,  9  Gray,  St.  Rep.  674;  Hennessy  v,  Murdock,  137 

445;    Farnsworth   v.   Taylor,   9  Gray,  N,  Y.  317,  33  N.  E.  Rep.  330;  Nicklas 

162;  Loringv.  Otis.  7  Gray,  563;  Tufts  y.   Keller,  41  N.  Y.  Supp.  17a;  Ranschi 

V.  Charlestown,  a  Gray,  371;  Gaw  v,  v.  Wright,  41  N.  Y.  Supp.  108;  Baker 

Hughes,   III  Mass.   396;    Lefavour  v.  v.   Moti.  78   Hun,  141,  38  N.  Y.  Supp. 

McNuliy,  158  Mass.  413,  33  N.  E.  Rep.  968;  People  v.  Underhill,  144  N.  Y.  316, 

610;  Goss  V.  Calhane,  113  Mass.  423;  39  N.   E,  Rep.  333:  Matter  of  Opening 

Fox  V.  Union  Sugar  Refinery,  109  Mass.  Eleventh  Avenue,  81  N.  Y,  436;  White's 

393;  O'Linda  v.  Lothrop,  3i  Pick,  agi;  Bank  v.  Nichols,  64  N.  Y.  65;  Story  v. 

Parker  v.  Smith,  17  Mass.  413.  9  Am.  Elevated   R,   Co.,  90  N.  Y,  123,  163,  43 

Dec,  157;    Emerson  v.  Wiley,  10  Pick.  Am.  Rep.  146;   Smyles  v.   Hastings  33 

310;  Lewis  v.    Bealtie,  105  Mass.  410;  N.  Y.  317,  34  Barb.  44;  Bissell  v.  N.  Y. 

Parker  v.Framlngham,  8  Met.  260. 367,  Cent.  R.  Co.,  33  N.  Y.  61;  Wiggins  v. 

per  Shaw,  C.  J.;  Franklin  Ins.  Co.  v.  McCleary,  49  N.  Y.  346;  Matter  of  One 

Cousens,   137   Mass.    358,     The   early  Hundred  and  Sixieench  Street,  73  N.V. 

case  of  Clap  v.  M'Neil,  4  Mass.  589.  St.  too,  37  N.  Y.  Supp.  ioS;  Cox  v. 

to  the  cc-nirary  not  followed  since.  James.  45  N.   Y.   557;  Huttemeier   v. 

Kiddfan:    Bell  v.  Todd,  51  Mich.  21,  Albro,  18  N.  Y.  48;  Foster  v.  Buffalo, 

16  N.  W.  Rep.  304;  Smith  v.  Lock,  18  64  How.  Pr.  137;  Wyman  v.  New  York, 

Mich.    56;  White   v.   Smith.    37  Mich.  11  Wend.  4S6;  Livingston  v.  New  York, 

agi;  McConnell  v.  Rathbun.  46  Mich.  8   Wend.   85,   106,   33   Am.    Dec.    633; 

303,  9  N.  W.  Rep.  436;  HoTton  v,  Wil-  Child   v.  Chappell.  g  N.   Y.  346,  357; 

liams,  99  Mich.  433,  S8  N.  W.  Rep.  369.  Holloway  v.   Delano,   r8  N.  Y.   Supp. 
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and  distinct  from  the  right  of  the  public  to  nse  the  street  as  a  public 
road  or  highway,  ia  clear  upon  principle,  and  is  settled  by  authority, 
aDd  such  right  arises  from  the  implied  covenant  in  the  deed,  when 
it  conveys  the  property  bounding  it  by  the  street,  that  there  is  a 
street,  and  that,  so  far  as  the  property  of  tlie  owner  of  the  fee  in 
the  street  is  concerned,  such  parts  of  tlie  street  as  abut  on  the  prop- 
erty conveyed  shall  remain  open  as  a  street  for  light,  air,  and  riglit 
of  access  to  such  abutting  property.  This  easement,  of  course,  is 
subordinate  to  the  right  of  the  public  to  nse  the  road  or  highway, 
as  such  right  the  grantor  liad  no  power  to  convey  or  affect;  but  ia 
a  right  that  binds  and  controls  the  grantor's  interest  in  the  street, 
whatever  it  may  be,  and  gives  to  the  grantee  the  right  to  insist  that 
the  grantor  or  those  claiming  under  him  shall  not  so  use  his  interest 
in  the  street  as  to  interfere  with  this  right  or  easement  acquired  by 
the  implied  covenant  contained  in  the  grant."  ' 

If  the  boundary  is  in  fact  a  way,  it  is  immaterial  whether  it  ia 
called  a  way,  or  a  street,  avenue,  lane,  road,  place  or  court.  The 
grantor  in  eitlier  case  is  estopped  to  deny  the  existence  of  tlie  way 
for  the  benefit  of  tlie  grantee.' 

A  municipal  corporation,  selling  lots  fronting  on  a  street  and  run- 
ning back  to  uninclosed  lands  on  commons  owned  by  it,  does  not 
impliedly  grant  or  dedicate  to  the  purchasers  a  right  of  way  over 
such  commons  to  the  rear  of  tiie  lots.' 

228.  The  implication  of  a  grant  of  an  easement  in  a  street  to  a 
puTohaser  of  a  lot  bounded  upon  it,  prooeeds  on  a  oonstruotfon  of 
the  grant  itsel£'  If,  however,  there  is  no  reference  in  a  deed  to  a 
street,  no  easement  of  it  is  implied  in  the  grant. 

Neither  is  there  any  implied  grant  of  an  easement  in  the  street,  or 
implied  covenant  that  there  is  such  a  street,  in  case  the  grantor  does 

704,  affl'md,   139  N.  Y.  390,  34  N.  E.  Si.  i,  9  Atl.  Rep.  63;    Hobson  v.  Phila- 

Rep.   105a;    Holloway   v.  Southmayd,  delphU,   rjo  Pa.  St,   S95t  34  Atl.   Rep. 

139  N.  Y.  390,  34  N.  E.  Rep.  1047.  1048. 

The  early   cases    of   Underwood   v.  '  Holloway  v.  Delano,  64  Hun,  34, 

Sluyvesant,  ig  Johns.  iBi,  10  Am.  Dec.  37,  r8  N.  V.  Supp.  704,  per  Ingraham,  J. 

aiS;  and  In  re  Mercer  Street,  4  Cow.  '  Franiclin   Ins.  Co.  v.  Couscns.  137 

542,  are  not  good  law  on  Ihis  point.  Mass.  25S,  361 ;  see  §  22S. 

Oregon :      Lankin  v.  Terwilliger,   22  '  Hewitt  v.  Pulaski  (Tenn.).  36  S.  W. 

Oreg.  97,  29  Pac.  Rep.  268.  Rep.  878. 

FouKjlTMila:  Trntl  v.  Spoil*,  87  Pa.  *  Johnson  v.  Shelter  Island  Asso.,  47 

St.  339;  Crow  v.  Wollwrt,  7  Phila.  178;  Hun,   374,   377;  Badeau    v.   Mead,  14 

McKee  v.  Perchinenl,  6g  Pa.  St.  34a;  Barb.  328;  Newman  v.  Nellis,  97  N.  V. 

Easton    Borough   v.     Rinek,    116   Pa.  285. 
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not  own  the  fee  in  the  land  described  «b  a  street  or  a  right  of  way 
therein.' 

Tlie  rights  of  tlte  purchaser  of  laad  so  bonnded  are  not  affected  hj 
the  subsequent  acceptance  of  the  private  street  as  a  public  street;* 
nor  are  they  affected  by  the  fact  that  the  Hnes  of  the  private  street 
are  changed,  by  commissioners  afterwards  appointed  to  lay  out 
streets,  so  that  a  space  is  left  between  the  lot  lines  and  the  line  of 
the  street  establifllied  by  the  commissioners.* 

But  where  a  way  or  street  is  not  used  to  describe  tlie  boundary  of 
the  laud  conveyed,  but  the  grant  is  made  with  all  tlie  ways  appurte- 
nant to  the  land,  tbe  word  "  way  "  is  descriptive  of  an  existing  way 
and  not  of  a  new  right  of  way,* 

A  mere  reference  to  a  road  or  way  for  the  mere  purpose  of 
descriptioQ,  as  any  otlier  mark  or  monument  might  be  referred  to 
wihont  any  intention  of  making  it  an  actual  boundary  of  the  land, 
lias  an  effect  very  different  from  bounding  the  granted  land  on  the 
road  or  way.  Such  a  description  does  not  convey  an  easement  in 
such  road  or  way.*  Where  a  lease  refers  to  a  street  as  a  boundary 
*'  for  the  purpose  of  location  and  description  merely,  and  not  for 
the  purpose  at  dedication,"  the  lessee  acquires  no  easement  in  the 
street  which  will  prevent  the  owner  from  recovering  full  damages 
on  a  condemnation  of  it  by  the  public* 

It  has  been  held  that  tfiere  is  no  implication  of  a  right  of  way, 
in  case  the  boundary  is  not  by  the  way,  and  this  is  not  mentioned 
or  referred  to  in  any  manner,  and  it  is  not  essential  for  aecess  to 
the  granted  land.^ 

2S9.  There  is  no  implloatlon  team  a  boundary  upon  a  street 
or  Tay  that  the  street  ia  open  and  fit  for  travel.  There  is  no 
implied  covenant  that  the  street  or  way  has  been  put  into  condition 
for  present  use,*  or  that  the  grantor  will  at  any  time  open  and 
mtuntain  it  as  a  street  fit  for  travel.'     The  grantor  in  audi  ca^ 

'  Howe  V.  AlgcT,  4  Alien,  3o6;  Brain-         *  Pitts  v.  Baltimore,  73  Md.  336,  ai 
ard  V.  Boston  &  N.  Y.  Cent.  R.  Co.,  12    Atl.  Rep.  5a. 
Gray,  407.  '  Parsons  v,  Johnson,  68  N.  Y.  6a; 

'  Haighc  V.  Littlefield,  147  N.  Y.  338.  Ranscht  v.  Wright,  41  N.  Y.  Supp,  108. 
4t  N.  E.  Rep.  696.  See,   however,    Franklin    Ins.    Co.    v. 

'  Nicklas  V.  Keller,  41  N.  Y.  Supp.    Cousens,  137  Mass.  35S. 
17a.  '  Loring  V.  Otis,  7  Gray,  563. 

*  Roe  V.  SIddons,  22  Q.  B.  D.  334.  '  Heonessej'  v.  Old  Colony  &  N.  R. 
236.  Co.,  lor  Masa.  540,  100  Am.  Dec.  127; 

'  Lankin  v.  Terwilliger,  3>  Oreg.  97,     Howe  v.  Alger,  4  Allen,  ao6. 
loa,  30  Pac.  Rep.  368. 
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caonot  be  compelled  to  grade  and  cODStnict  a  street  at  hie  own 
expense  so  that  it  shall  be  fit  for  travel.' 

A  conveyance  of  land  boanded  on  a  public  street,  which  has  been 
laid  ont  by  the  public  authorities  but  never  opened,  does  not  create 
a  covenant  on  whicli  tlie  grantor  is  liable,  in  case  the  street  is  subse- 
quentlj  vacated  by  legislative  authority,  and  the  grantor  entered 
upon  and  occupied  tlie  land  over  which  it  was  laid  out.* 

If  the  way  or  street  is  described  as  being  of  a  certain  width,  or 
as  extending  from  one  point  named  to  another,  there  is  an  implied 
covenant  that  it  eliall  be  of  the  width  and  extent  described,  altbongh 
such  extent  is  beyond  tlie  land  granted.  If  the  way  or  street  is 
described  as  staked  oat,  the  grantee  is  considered  as  having  pur- 
chased'  under  a  stipulation  that  it  shall  be  opened  in  the  particular 
line  staked  out.* 

230.  One  has  no  right  of  wa7  over  a  private  street  or  way 
merely  beoaose  his  land  adjoins  it.  The  owner  of  land  in  a  city 
laid  out  into  lots  and  streets,  sold  a  lot  fronting  on  a  street  and 
adjoining  another  lot  belonging  to  tlie  grantor,  the  south  line  of  the 
lot  being  described  as  the  north  line  of  the  lot  retained.  He  after- 
wards filed  a  map  on  wliich  was  laid  ont  an  alley  fifteen  wide  along 
the  south  line  of  the  lot  sold,  and  on  the  same  day  recorded  an  instm- 
inont  stating  that  said  alley  was  for  the  use  of  certain  lots  specified, 
not  including  the  lot  sold.  It  was  held  that  the  purchaser  of  that 
lot  had  no  right  to  use  tlie  alley,  though  it  adjoined  his  land,  for  the 
reason  that  tlie  instrument  of  dedication  of  the  alley  did  not  include 
tliat  lot  in  its  benefits.* 

A  statement  in  a  deed  tliat  "  there  is  a  passage-way  on  the  south- 
easterly side  of  said  premises,  which  is  to  be  used  in  common  with 
the  abutters  thereon, ' '  does  not  reserve  such  passage-way  as  appur- 
tenant to  the  land  of  an  abutting  owner  who  had  not  already 
acquired  any  right  in  it.* 

III.     Easement  impiied  from  Map  or  Plwn. 

231.  In  like  manner,  if  one  oonveys  lots  by  a  map  or  plat, 
which  represents  the  lot  as  bounded  upon  such  road  or  way,  and  the 
map  or  plat  is  referred  to  in  the  deed,  a  right  of  way  over  it  passes 

'  Cole  V.   Hadley.   i6a  Mass.  579,  39  '  Howe  v.  Bell,  143  N.  Y.  190,  38  N. 

N.  E.  Rep,  a79.  E.  Rep.  aoo. 

*  Bellinger   v.  Union  Burial-Ground  '  Murphy  v.    Lee,   144  Mass.  371,  it 

Soc.,  10  Pa.  St.  135.  N.  E.  Rep.  550. 

'  Thomas  v.  Poole,  7  Gray,  83. 
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as  part  of  tlie  grant  of  each  lot  as  an  easement  appurtenant  thereto.' 
"  The  ra^  detndendi  of  these  cases  is  this:  that,  when  the  grantee 
of  a  lot  so  platted  purchases  it,  the  existence  of  the  streets  ae  platted, 
inasmaoh  as  they  add  value  to  the  lot  by  the  conveniences  or  advan- 
tages which  they  promise,  is  an  inducement  to  the  purchase,  and 
80  enters  into  the  consideration  as  between  the  grantor  and  grantee, 
and  operates  by  way  of  implied  covenant,  estoppel,  or  dedication, 
whichever  way  of  operation  may  be  the  truer,  to  secure  to  the  gran- 
tee a  right  of  way  over  snch  platted  streets,  and  reciprocally  to  sub- 
ject any  interest  which  the  grantee  may  acquire  therein  to  a  right 
of  way  for  the  benefit  of  the  other  platted  lots. "  * 

•  Espl«y  V.  Wilkes.  L.  R.  7  Eich.  298;  Saw  York ;     Smyles  v.   Hastings,  la 

Roberis  V.  Karr,  I  Tkunl.  435;  Grog&n  M,   Y.  ai?,  34  Barb.  44;   Hennessy  v. 

V.  Hayward,  6  Sawy.  498;  Fitigerald  Murdock,  137  N.  V.  317,  33  N.  E.  Rep. 

V.  Barbour,  JJ  Fed.  Rep.  440.  330;   Cunningham   v.    Fitzgerald,    13S 

OMTglft:     Ford  v.  Harris,  95  Ga.  97,  N.   Y.   165,   33  N.   E.   Rep.  840;  In  re 

23  S.  E.  Rep.  144.  Eleventh  Avenue,  Si  N.  Y.  436;  Bissell 

nilBoli:    Henderson   v.   Hatcerman,  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  61: 

146  III.  SS5;  Louisville  &  N.  R.  Co.  v.  Potter  v.   Isciin,   31  Hun,  134;  DeWitt 

Koelle,   104  111.  455,  461;    Zearing  v.  v.   Ithaca,    15   Hun,    568;    Johnson   v. 

Raber,  74  111,  409;  Smith  v.  Young.  160  Shelter    Island    Ass.,    47    Hun,    374, 

111.   163.  43  N.   E.  Rep.  4S6;  Cikak  v.  affirmed,  122  H.  Y.  330,  25  t^.  E.  Rep. 

Kleltr,  117IU-643,  7N.  E.  Rep.  III.  484,    33  N.   Y.   St.   Rep.    514;    Cox   v. 

Indluia:     Indianapolis  v.  Kingsbury,  James,  45  N.  Y.  5S7;  Taylor  v.  Hopper, 

101  Ind.  200,  S'  Am,  Rep.  749;  Haynea  3  Hun,  646,  62  N.  Y.  649;  Livingston  v. 

V,  Thomas,  7  Ind.  38:  Indianapolis  v.  New  York,   8  Wend.  85,  22  Am.  Dec. 

Croas,  7  Ind.  9;  Tate  v.  Ohio  &  M.  R.  623;  Rummel  v.  New  York,  L.  &  W.  R. 

Co.,  7  Ind.  479.  Co.,  9  N.  Y,  Supp.  404;  Baker  v.  Motl, 

lava:    Dubuque  v.  Maloney,  9  Iowa,  78  Hun,  141,  60  N.  Y.  St.  Rep,  174.  28 

450,  74  Am.  Dec.  358.  N.  Y.  Supp.  968, 

lautoAjt    Rowan  v.  Portland,  S  B,  Oragon:    Carter  v.  Portland,  4  Oreg. 

Mon.  33a.  339. 

KaiiM :   Dorman  v.  Bates  Manuf.  Co.,  PmniylTaiila :     McKee  v.  Percbment, 

S3  Me.  43S,  19  All.   Rep.    gij;  Barttett  69  Pa.  St.  343;  McCall  v,  Davis,  j6  Pa. 

V.  Bangor,  67  Me,  460.  St.  431,  94  Am.  Dec.  92. 

I[ai7buid:     Hawleyv,  Mayor,  33  Md.  Bhode  Island :    Chapin  v.  Brown,  15 

S70.  R.  I.  579,  10  Atl.  Rep.  639, 

KlMOui:    Tatum  v.   St.   Louis,   125  Tmummm!     Brown  v.  Berry,  6  Cold. 

Mo.  647,  28  S.  W.  Rep.  looa;  Heiti  v.  98,  103, 

St.  Louis,  iioMo.  618. 19S.W.  Rep.  735.  Ttzu:     Lamar  County  v.  Clements, 

VawtaMy:     Di»  V.  Camden  Board  49 Tex.  347;  Oswald  v.  Grenet,  22  Tex. 

of  Education,  47  N-  J-  Eq-  43i.  »  All.  94;  Weynand  v.  Luti  (Tex.  Civ.  App,), 

Rep.  739,  10  L.  R.  A.  276;  Price  v.  Plain-  99  S.  W.  Rep,  1097, 

field,  40  N.  J.  L.  608;  Bayonne  v.  Ford,  '  Chapin  v.  Brown,  tj  R.  I.  579,  584, 

43  N.  J.  L.  29a;  Attorney-General  v.  to  Ail.  Rep.  639,  per  Durfee,  C.  J.  And 
Morris  &  Essex  R.  Co.,i  9  N.  J.  Eq.  386, 
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S38.  Wliether  th«  ezhibltioa  of  a  plan  at  ttia  time  of  tli«  sale 
has  the  same  efltot  as  a  reftrenoe  to  the  plan  in  a  deed  of  convey- 
ance, is  a  qaestion  which  seems  not  to  be  authoritatiTely  decided. 
Baron  Pollock  seems  to  have  been  of  the  opinion  that  such  a  refer- 
ence would  have  the  effect  of  making  the  plan  part  of  the  contract 
of  purchase,  though  he  declared  that  his  brethren  did  not  entertain 
quite  tite  same  view.'  "  But  admitting  that  such  would  be  the 
effect  of  a  simple  exhibition  of  the  plat,  it  seems  to  us  that  the  rep- 
resentation to  be  implied  would  be  substantially  the  same  ae  that 
inferred  from  tiie  call  of  a  deed  bounding  the  premises  conveyed 
upon  a  street.  That  is  to  say,  it  would  be  a  representation  that  the 
premises  conveyed  abutted  or  fronted  upon  a  strip  of  land  over  which 
the  grantee  and  those  claiming  under  him  would  have  a  right  of 
way  —  a  right  arising  from  the  frontage. ' '  * 

338.  To  create  an  easement  of  way  by  a  plot  or  map  there  must 
be  something  to  show  the  grantor's  inteation  to  dedicate  the  land 
for  that  poTpose,  either  to  purchasers  of  lots  or  to  the  public." 

Where  a  space  in  the  rear  of  a  lot  sold  was  marked  with  dotted 
lines  on  the  plat  referred  to  for  description,  and  with  the  words 
"  reserved  for  private  alley,"  and  this  alley  was  the  only  means  of 
access  to  an  alley  in  the  rear  of  the  centre  lots  in  the  block,  it  was 
held  that  an  easement  of  way  over  such  alley  passed  by  the  deed.' 

SS4.  The  plan  or  map  so  referred  to  becomes  an  essential  part  of 
the  conveyance,  and  has  the  same  effect  that  it  would  have  if 
copied  into  tiie  deed.'  The  particulars  shown  as  regards  ways  and 
streets  laid  out  upon  tiie  plan  or  map  are  as  much  a  part  of  the  deed 
as  though  they  were  recited  in  it.*     A  plan  or  map  showing  a  street 

see  Grogan  v.  Hayward,  6  Sawy.  49S,  *  Smiih  v.  Young,  160  III.  163,  43  N. 

per  Field,   J.;  Lennig   v.   Ocean   Ciiy  E.  Rep.  4B5. 

Asso..  41  N.  J.  Eq.  606,  7  Atl.  Rep.  491,  '  Noon  an  v.   Lee,   3  Black.  499,  504; 

S6  Am.  Rep.  16.  Smilli  v.  Young.  160  III.  163,  43  N.  E. 

'  GUve  V.  Harding,  a?  L.  J.  Ekc.  a86.  Rep.  486;   Piper  v.  Connelly,  108  III.  . 

393;  Squire  v.  Campbell,   i   Mylne   &  646:  Glover  v.  Shields,  33  Barb.  374. 

C.  459,  47E:  Dawson  v.  St.  Paul  Fire  379;   Ferguson's  Appeal,   117   Pa.   St. 

&  M.  Ins.  Co..  i;  Minn.  136,  2  Am.  426,  11  Atl.  Rep.  8S5;  Transue  v.  Sell, 

Rep.   109.  105  Pa.  St.  604;  Trun  v.  Spottt,  87  Pa. 

'  Dawson  v.  St.  Paul  F.  &  M.  Ins.  Co.  St.  339,  34a;  McKee  v.  Perchment,  69 

15  Minn.  136,  145,  a  Am.  Rep.  109,  per  Pa.  St.  342;  McCall  v.  Davis,  56  Pa.  St. 

Berry,  J.;  Ford  v.  Harris,  95  Ga.  97,  431,  <J4  Am.   Dec.  9a;  Birmingham  v. 

aa  S.  E.  Rep.  144.  Anderson,  48  Pa.  St.  353. 

■  Eckhan  V.  Irons,  138  111.  568,  20  N.  *  Louisville  &  N.  R.  Co.  v.  Koelle, 

E.  Rep.  687.  104  III.  453;  Henderson  v,  Hatterman. 
194 


Digitized  byGoOgIc 


BASEMENTS    IHPUEt)    FBOH   HAP    OR    PLAN.  [§  235. 

or  public  sqnare  cannot  subsequently  be  changed  so  as  to  affect  the 
rights  of  one  who  has  purchased  with  reference  to  such  plan  or  map, 
without  his  assent.' 

A  person  owning  a  farm  bordering  on  the  sea,  and  intersected  by 
a  road  running  parallel  with  the  shore,  divided  the  same  into  lots 
running  back  from  the  sea  to  and  beyond  the  road,  and  prepared  a 
map  thereof  upon  which  a  certain  lot  was  marked  as  a  street.  Soon 
afterwards  he  conveyed  a  lot  adjoining  thereto,  describing  the  lot 
so  marked  as  a  "  street  Mtj  feet  wide,  to  be  kept  opeu  and  used  as 
a  street  for  the  benefit  of  those  purcliasing  lots. "  It  was  held  that 
there  immediately  passed  to  the  grantee,  as  appurtenant  to  his  lot, 
a  right  of  access  to  the  lot  marked  as  a  street,  and  of  passage  to  and 
fro  over  its  whole  length  and  breadth,  tt^ether  with  an  easement 
of  light,  air,  and  prospect,  and  that  no  person  subsequently  deriving 
title  from  the  grantor  had  a  right  to  erect  a  bath-house  upon  said  lot 
above  the  line  of  high  water.* 

236.  FnrahaiieTS  of  lots  liy  a  plan  which  dearly  shows  a  dedi- 
cation of  an  open  space  or  aqoara  to  their  uae,  acquire  an  eaaement 
in  auoh  space  or  square.*  Where  tlie  owner  of  land  sells  lots  with 
reference  to  a  map  on  whicli  public  squares  are  designated,  the  pur- 
chasers of  such  lots  acquire  an  easement  therein  and  may  enjoin  a 
railroad  company  from  laying  its  track  over  such  squares  without 
their  consent,  except  in  the  constitutional  exercise  of  tlie  right  of 
eminent  domain.' 

But  to  have  this  eSect  the  plan  or  map  must  show  unequivocally 
that  the  space  which  is  claimed  to  be  a  public  square  was  dedicated 
to  the  public  for  this  purpose.  If  the  space  is  not  inclosed  in  lines 
or  marked  as  a  public  sqnare,  or  for  other  public  use,  there  is  no 
sufficient  indication  by  the  plan  of  a  dedication  to  the  public,  or  to 
the  use  of  the  purchasers  of  neighboring  land.'     A  second  attempt 

146  111.  555,  34  a.  E.  Rep.  1041;  Piper  Beard,  31  Iowa.  346;  Rowan  v,  Pon- 

V.   Connelly,    108    III.   646;    Cihalt   v.  land,  8  B.  Mon.  iji;  Wyman  v.  New 

Klekr.  117  HI.  643,  7  N.  E.  Rep.  ill.  York,  11    Wend,   486;    Watertown   v. 

'  Fisher  v.  Beard,  33  Iowa,  346,  353;  Cawen,  4  Paige,  310,  37  Am.  Dec.  So; 

Watrous  v.  Blfiit,  33  Iowa,  56.  Slate  v.  Wilkinson,  3  Vi.  480.  ai  Am. 

'  Barbour  v.  Lyddy,  49  Fed  Rep.  896.  Dec.  560. 

See  Bamett  v.   Johnson,   15  N.  J.  Eq.  *  Pratt   v.    Buffalo   City   R.   Co.,   19 

481.  Hun,  30. 

*  Barclay  v,  Howell,  6  Pet.  498;  Cin-  *  Boston  Water  Power  Co.  v.  Boston. 

ciniiAtl  V.  White,  6  Pet.  431;  Fishery.  127  Mass.  374. 
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§  285.]  WAT8    BT   GRANT. 

to  assert  an  easement  in  the  apace  of  land  referred  to  in  the  case 
jnflt  cited  was  made  by  another  owner  of  hiild  in  the  neighborhood. 
The  ground  of  the  clum  was  that  this  land,  which  was  a  smalt  tri- 
angle made  by  the  intersection  of  three  Btreets,  was  not  inclosed  by 
the  lines  marking  liie  bonndsries  of  these  streets.  Mr.  Jnstice 
Holmes,  delivering  the  opinion  of  the  court,  said:  "  It  is  true  that 
there  are  no  inner  street  lines  enclosing  the  triangle;  that  Hie  plan 
ahowB,  by  the  street  names  and  otherwise,  that  some  land  aronnd 
the  triangle  was  intended  to  be  open;  and  that  there  is  nothing 
except  the  equal  width  of  the  streets  elsewhere  to  show  where,  if 
anywhere,  the  lines  were  to  be  drawn.  But  the  absence  of  lines,  if 
under  any  circumstances  it  could  be  sufficient  to  establisli  an  ease- 
ment in  cases  like  the  present,  in  this  instance  rather  suggests  uncer- 
tainty as  to  the  details  of  the  ultimata  laying  out  of  the  land,  and  did 
not  enfBeiently  and  clearly  say  to  a  purchaser  of  neighboring  land, 
this  space  is  forever  to  remain  vacant,  *  *  *  Its  primary  object 
ie  to  mark  the  course  of  the  avenue,  and  it  does  not  necessarily 
import  any  other  purpose.  If  the  enclosed  space  had  been  consid- 
erable, the  question  would  hardly  have  been  raised.  The  fact  that 
it  is  small  makes  no  difference  in  the  legal  efiEect  of  the  plan.  In 
short,  while  it  is  undoubtedly  true  that  the  plan  did  not  show  any 
affirmative  intention  to  enclose  or  build  upon  the  triangle  in  ques- 
tion, we  think  that  it  is  also  true  that  the  plan  failed  to  assert  a  con- 
trary intention  so  definitely  as  to  give  a  purchaser  of  neighboring 
land  an  easement. " ' 

So  far  as  a  purchaser  is  concerned,  a  dedication  of  land  for  use  as 
streets  or  public  squares  may  be  made  by  parol  representations  of 
the  grantor,  or  by  his  acts  in  pais,  that  the  land  in  question  should 
be  devoted  to  a  public  use  and  remain  unoccupied.* 

Thus  where  an  auctioneer  in  selling  lots  adjacent  to  a  certain 
block  declared,  that  al^ough  this  was  platted  into  lots  it  should  not 
be  sold,  but  should  be  forever  reserved  as  a  common,  it  was  held 
that  this  was  a  dedication  of  the  block  by  parol,  not  as  to  the  public, 
so  that  they  could  enforce  any  rights,  but  as  to  the  purchasers  of 
adjacent  lots  who  bought  wi^  a  view  that  this  land  should  remain 
open  as  a  common.' 

'  Williams  v,  Boston  Water  Power  Waienown  v.  Cow«n,  4  Paige.  510, 
Co.,  134  Mass.  406,  415.  37  Am.  Dec.  So.     See  Ch.  Xll. 

*  Fisiier    v.    Beard,    33    Iowa,    346;         *  Macon  v.  Franklin,  la  Ga.  343. 
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ORANTOB    E8T0PPBD   TO   DKNT    EXISTENCE   OF   WAY.      [§§  236,  287. 

236.  IfoneovninglandborderiitgoiiaoreekdiTideBitintoIotB, 
on  easement  in  the  oreek  is  created  in  fiivor  of  puroliasers  bj  a 
parol  agreement  or  repreaentation  by  the  owner  that  the  creek  is 
for  the  me  of  all  purchasers  of  such  lote,  if  they  act  upon  such  agree- 
ment or  representation.  If  upon  the  plat  by  which  the  lote  are  sold 
the  creek  is  expressly  dedicated  to  the  use  of  the  purchasers  of  the 
lots,  they  are  tliereby  invested  with  all  tlie  privileges  and  easements 
represented  on  the  plat  as  apportenant  to  their  lota.' 

A  religions  camp  meeting  association  having  laid  out  and  mapped 
into  lots  certain  land  on  the  eeashore,  reserving  several  blocks,  extend- 
ing from  the  sea  inland  as  a  camp-ground,  sold  lota  by  the  map  front- 
ing on  the  blocks  reserved,  whereon  the  purchaser  erected  a  snmmer 
residence.  It  was  held,  that  the  association  thereby  had  entered  into 
a  covenant  with  the  purchaser  that  these  blocks  ahould  be  devoted 
to  the  uses  indicated,  and  that  it  had  no  right  to  divide  these  bloeka 
into  lots  for  tlie  purpose  of  leasing  them  for  a  term  of  years,  for  the 
building  of  permanent  cott^;es  thereon.' 

rV.     Grantor  estopped  to  deny  .Eeistenoe  of  Way. 

S37.  In  Booli  oases  the  grantor  is  estopped  to  deny  the  exls- 
tanoe  of  the  street  <»  way  which  he  has  by  deed  or  plan  represented 
as  existing,  provided  he  owns  the  street  in  fee,  or  has  the  right  to 
grant  snch  an  easement*     The  rule  applies  to  conveyances  in  fee 

'  Weynand  v.  Luti  (Tex,  Civ.  App.),  v.  Boston  Gas  Light  Co.,  137  Mass.  37; 

39  S.  W.  Rep.  1097.  Franklin  Ins.  Co.  v.  Cousena,  117  Mass. 

*  Lennig  v.  Ocean  City  Asso.,  41  N.  35B,  a6i;  Tobey  v.  Taunton,  119  Mass. 

J.  Eq.  606,  7.Atl.  Rep.491,  s6  Am.  Rep.  404;    Fox    v.    Union    Sugar    Co.,    109 

16.  Mass.  391;  Lewis  v.  Beanie,  loj  Mass. 

*Robens    v.    Karr,     i   Taunt.   49s;  4ii;Thomasv.  Poole,  7Gray,  83;  Howe 

Espley  V.  Wilkes,  L.  R.  7  Exch.  398.  v.  Alger,  4  Allen.  306,  in;  Rodgers  v. 

6«eifi»!     Harrison  v.  Augusta  Fac-  Parker,   9  Grav,  445:  Stetson  v.  Dow, 

'ory,  73  Ga.  447.  16  Gray,  373;  Faroswonh  v.  Taylor,  9 

nilnoli;    Seeger  v.   Mueller,  133  111.  Gray.  161;  O'Linda  v.  Lothrop,  3i  Pick. 

86.  34  N.  E.  Rep.  513.  393;  Tufts  v.  Charlestown,  3  Gray,  371 ; 

Kmmu:    Rile'y  v.  Stein,  50  Kan.  591,  Parker  t.  Smith,  17  Mass.  413.  g  Am. 

33  Pac.  Rep.  947.  D«.  IS7- 

Kalna:   Dormanv.  BatesManuf.  Co.,  KiaUgu;    White  v.  Sroitb,  37  Mich. 

Ba  Me.  43S,  19  Atl.  Rep.   915;  Suther-  391. 

land  V.  Jackson,  33  Me.  So;  Hesellon  KiiUMMta:     Dawson  v.  St.  Paul  F.  & 

V.  Harmon,  So  Me.  336,  14  Atl.  Rep.  M.   Ins.  Co.,  15  Minn.  136.  14a,  3  Am. 

386;   Barttett  v.  Bangor,  67  Me.  460.  Rep.  109. 

KaMMlmwHa :    Cole  v.   Hadley,  163  ITarada:     Lindsay  v.  Jones,  31  Nev. 

Mass.  579,  39  K.  E.  Rep,  379  ;  Regan  73.  3S  Pac.  Rep.  397. 
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§  23S-240.]  WAV8    BY    ORAMT. 

and  to  leoHKs.  Thm,  Lord  MAnatield,  in  an  early  oaso,  observed: 
"  If  you  (tlie  lessor)  liave  told  ine  in  your  lease,  this  piece  of  land 
abuts  on  tlie  road,  you  cannot  be  allowed  to  say  tlmt  the  land  on 
wliicli  it  abuts  is  not  a  road.'"  lu  a  modem  case  Chief  Baron  Kelly 
observed:  "  Here  the  lessor,  by  the  grant,  has  expressly  described 
tlie  land  derniKed  as  abutting  upon  strips  of  land  of  liis  own  to  the 
north  and  the  east,  which  he  himself  in  the  lease  describes  as  newly- 
made  streets,  and  which  are  distinctly  delineated  upon  tlie  plan,  and 
therein  eaUed  '  new  streeta.'  The  lessor,  therefore,  is  estopped 
from  denj-ing  tliat  there  are  streets  which  are  in  fact  ways,  and 
which  ways  run  along  the  north  and  east  fronts  of  the  houses  to  be 
built  on  the  demised  lands,  including  tlie  defendant's  house,  and  of 
which  streets  or  ways  the  way  claimed  in  the  plea  to  this  action  is  a 
pai-t."  *  . 

238.  But  the  rule  is  difibrent  in  case  of  a  plat  made  by  monioi- 
pal  offloera,  who  exceed  the  powers  conferred  upon  them  t^  statute. 
A  dedication  of  lands  by  them  without  legal  authority  to  the  pur- 
poses of  either  public  or  private  roads  is  wholly  ineffectual.  "  Ko 
estoppel  can  ordinarily  arise  from  the  act  of  a  municipal  corporation 
or  officer  done  in  violation  of,  or  without  anthority  of  law.  Every 
person  is  presumed  to  know  the  nature  and  extent  of  the  powers  of 
municipal  olticers,  and  therefore  cannot  be  deemed  to  have  been 
deceived  or  misled  by  acta  done  without  legal  authority."  ' 

239.  Tfaifl  rule,  moreorer,  does  not  apply  in  oaae  of  a  sale  made 
by  ezeoutoTB,  having  no  interest  In  the  land,  but  only  a  naked 
power  over  it,  and  the  sale  does  not  appear  to  have  been  made  by  a 
map  prepared  by  the  owner  of  the  land,  but  made  by  the  city  in 
which  the  land  is  situated.* 

240.  TTpon  a  sale  fbr  taxes  of  land  which  has  been  reserved  for 
a  passage-way,  easements  in  which  have  been  created  by  sales  of 
lots  bounding  upon  such  way,  the  purchaser  at  the  tax  sale  is  not 

Hew  Jttwy:     Lenoig  v.  Ocean  City  Horth  OuoUna:      Moose   v.   Carson, 

Asso.,  41  N.  J-  Eq.  6o6,  7  All.  Rep.  491,  104  N.  C.  431,  10  S.  E.  Rep.  689. 

S6   Am,   Rep.    16;  Booraem   v.    North  '  Roberts  v.  Karr.  I  Taunl.  495. 

Hudson  County  R.  Co..  40  N.  J.  Eq.  '  Espley  v.  Wilkes,  L.  R.  7  Exc.  298. 

557.  5  Atl.  Rep.  106:  Bayonne  v.  Ford.  303. 

43  N.  J.  L.  292;  Clark  v.  Eliiabeth,  37  '  Seeger  v.  Mueller.  133  [11.86. 95.  24 

N.  J.  L.   120.  40  N.  J.  L.  172;  Dill  v.  N.  E.  Rep.  513.  per  Bailey,  J. 

Board  of  Education,  47  N.  J.  Eq.  421.  *  Bloomfield   v.   Ketcham.   25    Hun. 

Htw  T«rk:      DeWiti    v.    [thaca,    15  21S. 
Hun.  568;  Potter  v.  Iselin,  31  Huo,  134. 
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GBANTOR    ESTOPPEH   TO    DENY   EXISTENCE   OF   WAY.       [§  241. 

estopped  from  interfering  with  the  use  of  such  passage-way.  The 
ownership  of  snch  parcbBser  is  not  in  privity  with  the  original 
owner  who  created  the  eaaemont,' 

S41.  Where  one  BsUa  land  abuttins  npoQ  a  street  as  shown  by  a 
map,  bnt  the  street  la  never  used  or  accepted  hy  the  public,  the 
piircliaaer  acqiurea  the  Bame  riglit  in  the  street,  as  against  the  grantor 
and  against  other  purchasers,  as  lie  would  liave  if  it  were  in  fact  a 
public  street.  The  grantor  is  estopped  from  denial  tliat  the  strip  of 
land  wliich  he  described  by  his  deed  and  plan,  as  a  street,  is  not  in 
fact  a  street  so  far  as  the  purchaser  ie  concerned.' 

The  purchaser  of  land  upon  a  street  laid  down  upon  a  map  or 
plan  as  an  existing  highway,  though  not  opened  as  such,  is  entitled 
to  have  the  street  kept  open  to  its  full  widtli.  "  He  is  entitled  to 
the  tmobstnicted  use  of  all  of  it.  It  will  not  do  to  say  that  the  north- 
erly half,  wliich  is  upon  his  own  property,  will  be  sufBcient  for  his 
needs.  Under  the  implied  grant,  he  is  to  have  the  benefit  of  the 
whole  way,  so  tliat  he  may  dispose  of  his  property  as  fronting  upon 
it,  open  to  its  full  width,  and  reap  therefrom  the  enhanced  price 
that  such  a  circumstance  will  bring  to  him. ' '  * 

Where  land  is  conveyed  abuttting  on  a  proposed  street,  and  the 
street  extends  over  other  lands  of  the  grantor  than  those  conveyed, 
a  right  to  the  use  of  the  proposed  street,  as  a  means  of  passage  to 
and  from  the  lauds  conveyed,  will  arise  by  implication  in  favor  of 
the  grantee  on  delivery  of  tlie  deed,  and  will  continue  in  force  until 
the  proposed  street  becomes  a  public  highway.* 

'  Smith  V.   Gdffin,   14  Colo.  4S9,  a3  138  N.  Y.  184.  33  N.  E.  Rep,  1035;  Cun- 

Pac,  Rep.  905-  ningham  v,   Fiugerald,  138  N.  Y.  1S5, 

*  Robens  V.  Karr.  i  Taunl.  495;  Es-  33  ti.  E.  Rep.  840. 

pley  V.  Wilkes.  L.  R.  7  Exch.  398:  Bar-  '  White  v.  Tide  Water  Oil  Co.,  50  N. 

boar  V.   Lyddj,  49  Fed.  Rep,  S96,  per  J.  Eq.  l,  7,  35  Atl.  Rep.  199.     See  alto 

Green,  J.;  Parker  v.  Smith,  17  Mass,  Lcnnig  v.   Ocean  City  Asso.,  41  N.J, 

413.  9  Am.  Dec.  1ST,  O'Linda  v.  Loth-  Eq.  606.  56  Am.  Rep.  16;  Watertown  v. 

rop,  21  Pick,  39a;  Dill  V.  Board  of  Edu-  Cowen,  4  Paige,  510,  27  Am.  Dec.  So. 

cation,  47  N.  J.   Eq.  431,  ao  All,  Bep.  *  Dodge  v.   Pennsylvania  R.  Co.,  43 

739,  10  L.  R.  A.  376;  Child  v,  Chappell,  N.  J.  Eq.  3SI,   II  Atl.   Rep.  751;    Boo- 

9  N.  Y.  346.  relating  to  >  canal  basin;  raem  v.  North  Hudson  County  R.  Co., 

Haigbt  V.  Litllefitld,  147  N,  V,  338,  41  40  N,  J.  Eq.  557,   5  Atl.  Rep,  106;  Dill 

N.  E.  Rep.  696.  69  N.  Y.  St.  674;  People  v.  Board  of  Education,  47  N.J,  Eq.  421, 

V.  Underhill,  144  N.Y,  316.  39  N,  E,  Rep.  20  Acl.  Rep,  739;  White  v.  Tide  Water 

333:  HcDOCSsy  V.  Murdock.  137  N.  Y.  Oil  Co.,  56  N,  J.  Eq.  1.35  All.  Rep,  199. 
3'7.  33  N.  E.  Rep.  330;  Lord  v,  Atkins, 
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g§  242,  243,]  WAYS  by  grant. 

842.  The  streets  and  alldys  laid  down  on  a  plat,  aooordiug  to 
which  the  lots  upon  it  are  sold,  are  dsdioat«d  to  fht  use  of  the 
owners  of  suoh  lota,  and  to  the  public,  when  Bach  streets  are 
desired  for  public  use,  and  the  fact  that  they  have  not  been  accepted 
as  public  highways  makes  them  none  the  lees  dedicated  to  the  use  of 
such  owners.'  "  The  purchasers  of  the  lots  acquire  an  easement  or 
right  in  the  lands  so  laid  out  as  streets,  and  have  a  right  to  pass  over 
them,  and  to  have  ihem  taken  by  the  proper  authorities  for  public 
streets,  without  compensation  to  the  owner.  By  sucli  dedication  tlie 
streets  do  not  become  public  highways.  They  are  not  such  until 
accepted  by  the  proper  public  authorities,  or  until  used  by  the  pub- 
lic as  highways  for  twenty  years.  Until  then  there  is  no  right 
acquired  by  the  public,  but  only  by  the  purchasers  of  lots,  by  whose 
consent  the  easements  torj  be  surrendered  and  the  land  freed  from 
all  claim  by  the  rest  of  the  public. ' ' ' 

Streets  BO  laid  down  on  a  map  and  referred  to  in  the  purchase 
deed  are  streets  between  the  parties,  although  they  are  not  in  con- 
dition to  be  used  as  streets  and  are  streets  only  upon  paper.' 

When  land  already  bm^ened  with  a  perpetual  and  indefeasible 
right  of  private  passage  is  taken  for  a  public  street  the  owner  is  enti- 
tled to  no  more  tlian  nominal  damages.* 


V.     Dedication  to  Private  or  PiMio  Use. 
248.  As  between  the  parties  the  dedloatlon  to  the  use  of  the 
purohoseFSis  oompleteupon  thedeUvery  of  thedeed;  butthe  dedi- 
cation to  the  public  is  complete  only  upon  acceptance  by  the  proper 
public  aathorities,  although  such  acceptance  may  be  shown  by  the  pul>- 

'  Grogan  t.  Hayward,  6  Sawy.  49S:  Harmon,  So  Me.  326,  14  Ad.  R«p.  236; 

Knabe  v.  Levelte,  23  N.  Y.  Supp.  B18,  Ford  v.  Harris,  g;  Ga.  g7.  aa  S.  E.  Rep. 

per  McAdam,  J.;  Story  V.  N.  Y.  Elev.  144;    Zearingr    v.    Raber,   74   III.   409; 

R.  Co.,  90  N.  Y.  IM,  ri  Abb.  K.  C.  236;  Carter  v,  Portland,  4  Oreg.  3391  Schen. 

OeWltt  V.  Ithaca,  15  Hun,  568;  In  re  ley  v.  Commonwealth,  36  Pa.  St.   61; 

Eleventh  Ave.,  81  N.  Y.  436;  Rummel  Oswald  v,  Grenet,  22  Tex.  94, 

v,NeflfYorkL.&W.Co.,9  N.  Y.  Supp.  'Attorney-General   v.  Morris  &  Es- 

404;  Livingston  v.  New  York,  8  Wend,  sex  R.  Co.,   19  N.  J.   Eq.  386,  391.  3o 

85.   M    Am.   Dec.  6*2;    Watertown   v.  Am.  Dec.  815,  per  Zabriskie,  Ch. 

Cowen,  4  Paige,  510,  27  Am.  Dec.  Bo;  *  Matter  of  Ladue,  118  N.  Y.  213,  220, 

Post  V.  Pearsall,   23  Wend.   425,  435;  23  N.  E.  Rep.  465. 

Wyman  v.  New  York,  ti  Wend.  486;  *  Bartlett  v.  Bangor,  67  Me.  460,  468; 

Breed  V.  Cunningham,  aCal.  361;  Ban-  Stetson  v.  Bangor.  60  Me.  313;  Suther- 

lelt  V.  Bangor,  67  Me.  460;  Heselton  v.  land  v.  Jackson,  32  Me.  So. 
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DEDICATION   TO  PEIVATE  OB  PTTBIJO  USE.  [§  344. 

lie  uee  of  the  streets.'  Until  sncli  acceptance  the  pablic  has  no  right 
in  snch  streets,  but  only  the  purchasers  of  the  lots  bonnding  upon  the 
Btreete  bave  rights  therein.  Sucb  persons  may  consent  to  surrender 
their  easement  in  tbe  streets,  and  to  join  tn  a  dedication  of  them  to  the 
public.  "  Indeed,  whenever  a  dedication  as  a  pubbc  highway  is 
effected  —  as  it  usually  is  —  by  means  of  conveyances  to  private  per- 
sons by  reference  to  a  proposed  street  over  other  lands  of  the  grantor, 
the  private  rights  of  the  several  grantees  precede  the  public  right, 
and  are  the  source  from  which  the  public  right  springs.  By  such 
conveyances  the  grantees  are  regarded  as  purchasers  by  implied  cove- 
nant of  the  right  to  the  use  of  the  street,  as  a  means  of  passage  to  and 
from  their  premises,  as  appurtenant  to  tlie  premises  granted,  and  this 
private  right  of  way  in  the  grantees  is  wholly  distinct  from  and  inde- 
pendent of,  the  right  of  passage  to  be  acquired  by  the  public ;  *  *  * 
and  it  is  upon  the  theory  that  the  owner  of  the  fee,  by  grants  of  rights 
of  way  in  the  street  to  his  grantees,  has  parted  with  all  beneficial 
ownership  in  the  street,  that  the  public  authoritdes  may  take  it  for  a 
public  highway,  without  any  compensation  to  him. "  * 

S44.  The  poTOtkaser  of  land  bounded  upon  a  pnbUe  street  has  a 
private  right  of  way  appxtrtenant  to  his  lot,  which  he  holds  by  an 
implied  covenant  that  the  street  in  front  of  his  lot  shall  be  kept  open 
for  his  enjoyment,  if  not  as  a  public  street,  then  as  a  private  way; 
and  for  bh  obstruction  of  it  to  his  special  damage  he  may  maintain 
an  action.* 

Where  a  right  of  way  baa  been  dedicated  to  the  public  for  public 
uses,  but  not  accepted,  owners  of  lots  granted  upon  such  way  still 
have  private  rights  in  the  land  bo  offered,  but  their  rights  are  no 
better  than  those  which  were  offered  to  the  public* 

'  Grogan     v.     Hayward,    t     Sawy.  ■  Booraem  v.  North  Hudioa  County 

49B;  DeWitt   V.  Ithaca,   15   Hun,   568;  R.  Co.,  40  N.  f .  Eq.  557,  564. 5  Atl,  Rep. 

Strong  V.  Brooklyn,  6SN.  Y.  I :  Niagara  106,   per  Depue,  J.     And  see  Prudden 

Falls  Suspension   B.  Co.  v.  Bachman,  v.  Morria  &  E.  R.  Co.,  19  N.  J.  Eq.  386. 

66  N.Y.  261,  269;  Matter  of  Ingraham.  391;  White  v.  Tide  Water  Oil  Co.,  50 

4  Hun,  495;  Bisaell  v.  New  York  Cent.  N.  J.  Eq.  j,  25  Atl.  Rep.  199:  Dorman 

R.  Co.,  33  N.  Y.  61;  Wiggins  v.  Mc  v.   Bates  Manuf.   Co..  8a  Me.  438,  19 

Cleary,  49  N.  Y.  346;  Wyman  v.  New  At].  Rep.  915;  Eckhart  v.  Irons.  118  111. 

York,  II  Wend.  486;  Livingston  v.  New  568,  ao  N.  E.  Rep.  687.     As  10  Dediea- 

Yort,  8  Wend.  85,  33  Atn.  Dec.   Cai;  tion  to  the  Public,  see  chapter  XII. 

Haight  T,  Littlefield.  147  N.  Y.  338,  41  *  Tate  v.  Ohio  S  Miss.  R.  Co.,  7  Ind. 

N.  E.  Rep.  696,  69  N.  Y.  St.  Rep.  674:  479:  Haynes  v.  Thomas,  7  Ind.  38. 

People  V.  Underbill.  144  N.  Y.  316.  3*6,  *  Tapert  v.  Detroit  G.   H.  &  M.   R. 

33  N.  E.  Rep.  333:  Foid  v.  Harrl*.  95  Co.,  50  Mich.  167,  15  N.  W,  Rep,  4S0. 
Ga.  97.  101,  aa  S.  E.  Rep.  144. 
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§  245.]  WATfl    BY   OKANT. 

Until  a  dedication  to  the  public  has  been  accepted,  or  tlie  public 
has  otJierwise  acquired  a  right  of  way,  the  purchaser  of  land  on  the 
etpeet  to  whom  the  use  of  the  street  haa  been  dedicated,  may  treat 
any  obstruction  of  it  as  aa  itivaeiou  of  \m  rights  and  may  maintain 
an  action  for  tlie  damage.' 

After  the  street  has  been  accepted  or  acquired  by  the  public,  an 
obetruction  of  it  is  a  public  nuisance  for  which  a  purchaser  of  land 
ii]X)n  it  can  sustain  no  action  without  proof  of  special  damages  not 
common  to  others.* 

S46.  ITpon  the  disooatmuanoe  of  a  highway  by  act  of  law,  the 
owner  of  the  toe  oooaot  deprive  hia  grantee  of  eaaementa  in  It 
which  he  holds  by  grant,  implied  from  the  bounding  of  the  land 
upon  tlte  highway  altliougli  upon  ench  discontinuance  the  land 
reverts  to  such  grantor.'  "  If  by  act  of  law  the  public  right  or 
easement  in  the  highway  has  ceased;  there  is  no  reason  for  sapng 
that,  as  against  the  grantor  of  the  abutting  land,  any  right  to  the  t^im- 
tinuance  of  private  easemeuta  has  been  lost  to  the  grantee.  At  lea^t, 
the  principal  argument  for  the  other  view  is  that  the  possible  dis- 
continuance of  the  highway  was  a  contingency  which  the  parties 
must  or  should  have  considered.  But  is  that  quite  just  ?  Had  the 
grantee  not  the  right  to  assume  that,  with  the  fee  of  the  highway  in 
the  grantor,  in  conveying  lands  with  boundaries  given  upon  the  high- 
way, together  witli  all  die  appurtenances,  easements,  advantages, 
and  privileges,  he  intended  to  and  did,  impliedly,  if  not  in  express 
terms,  warrant  to  his  grantee,  as  far  as  he  was  concerned,  die  con- 
tinuance of  the  open  space  in  front  of  the  laud,  for  all  the  beneficial 
purposes  which  it  could  subserve,  even  if  the  public  easement  should 
cease  ?  When  it  is  said  that  the  land  of  a  highway  which  has  been 
discontinued  reverts  to  primary  conditions  of  ownership,  obviously, 
it  is  to  be  understood  that  such  ownership  is  not  thereby  relieved  of 
burdens  created  by  tlie  original  owner."  * 

On  the  diseontinnanee  of  a  portion  of  a  highway  to  which  a  gran- 

'  Sutherland  v.  Jackson.  33  Me.  So.  Ind.  479:  Sohn  v.  Cambem.   106  Ind. 

»  Hubert  v.  Groves.  1  Esp.  148:  Suth-  302.  6  N.  E.  Rep.  813;  Powell  v.  Bun- 

erland    v.    Jackaon.    33    Me.    80,    S5:  ^r,  91  Ind.  64:  Terre  Haute  &  L.  R. 

Rummel  v.  New  York  L.  4  W.  R.  Co..  Co.  v.   Bissell,   108   Ind.   113,  9  N.   E. 

9  K.  Y.  Supp.  404:  Decker  v.  Evans-  Rep.  144. 

ville  Suburban  &  N.  Ry.  Co.,  133  Ind,  '  Parkerv.  Framjnithain.  S  Met.  a6o; 

403.  33  N.  E.   Rep.   349:    Dwenger  v.  Pliit  v.  Cox.  43  Pa.  Si.  486. 

Chicago  &  Grand  Tr.  Ry.  On.,  98  Ind,  '  HnlLoway  v.  Souchmayd.   139  N,  Y. 

153:  Tale  V.  Ohio  &  Miss.   R.   Co.,   7  390.406,  34 N.  E.  Rep,  1047,  per  Gray,  J. 
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EXTXNT   OF   THB   BIGHT   GRjLNTED.  [§§  24d,  24  >. 

tee  of  lands  not  bordering  thereon  has  a  right  of  way  of  necessity, 
and  the  reversion  of  the  lands  to  tlie  grantor,  the  grantee  does  not 
retain  a  right  to  paes  over  the  discontinued  portion  to  reach  a  new 
highway;  but  hie  remedy  is  a  right  to  damages  for  being  cat  off 
from  his  only  means  of  reaching  his  land.' 

246.  The  diBoontinuanoe  of  a  highway  upon  whioh  on«  has 
bounded  the  lands  oonveyad,  does  not  defeat  hia  grantee's  right  of 
way,  the  fee  of  the  highway  being  in  the  grantor.  "  It  is  a  settled 
rule, ' '  says  Chief  Jnetiee  Shaw,  * '  that  when  land  is  granted,  described 
as  bounding  on  a  way,  it  is  an  implied  covenant  that  there  ie  such  a 
way;  that,  so  far  as  the  grantor  is  concerned,  it  shall  be  continned; 
and  that  the  grantee,  liis  heirs  and  aseigus,  shall  have  the  benefit  of 
it  It  seems  reasonable,  and  quite  within  the  principle  of  equity  on 
which  this  rule  is  founded,  to  apply  it  to  the  discoatinuance  of  a 
highway;  so  that  if  a  man  should  grant  land  bounding  expressly  on 
the  side  of  a  highway.  If  the  grantor  own  the  soil  under  the  high- 
way, and  tlie  highway,  by  competent  authority  should  be  discon- 
tinued, such  grantor  could  not  so  use  the  soil  of  the  highway  as  to 
defeat  his  grantee's  right  of  way,  or  render  it  substantially  less  bene- 
ficial. Whether  this  should  be  deemed  to  operate  as  an  implied 
grant,  or  as  an  implied  warranty,  covenant,  and  estoppel,  binding  on 
the  grantor  and  his  heirs,  is  immaterial. "  ' 

VI.  &!tent  of  the  Bight  Granted. 
247-  When  land  ia  sold  by  refttenoe  to  a  plan,  upon  which 
floreral  atreeta  and  avenues  are  laid  out,  the  grantee  does  not  neo- 
essarily  aoquire  an  easement  in  all  such  streets  or  ways.  He 
acquires  an  easement  in  the  street  or  way  upon  which  his  lot  is  situ- 
ated, and  in  such  other  streets  or  ways  as  are  necessary  or  conveni- 
ent to  enable  him  to  reach  a  highway.  He  acquires  no  easement  in  a 
street  or  way  which  his  land  does  not  touch,  and  which  does  not 
lead  to  a  highway;  and  he  is  not  entitled  to  an  injunction  or  other 
remedy  by  the  reason  of  an  obstruction  to  such  street  or  vray.* 

>  Morse  v.  Benson,  iji  Mass.  440.  24  Beck,  31  N.  Y.  St.  Rep.   193.  ti  N.  V. 

N.  E.  Rep.  67;.  Supp.  94;   B«1linger  v.   Union  Burial 

'  Parker  v.  Framingham,  8  Met.  s6d,  Ground  Soc.,  10  Pa.  St.  13S- 
367.      Also  Holloway   v.   Southmayd,         '  Pearson  v.  Allen,  151  Mass.  79.  33 

139  N.  V.  390,  34  N.  E.  Rep.  1047.    See.  N.  E.  Rep,  73' ;  Regan  v.   BasCa[i  Gas 

however,  Wheeler  v.  Clark,  58  N.  Y.  Light  Co.,  137  Mass.  37;  Fox  v.  Union 

367;     Underwood    v.    Stuyvesant,    ig  Su^ar  Refinery,  tog  Mass.  293;  Rodgers 

Johns.  tSi,  10  Am.  Dec,  315;  Darker  v.  v.  Parker, 9  Gray.  445;  Tobey  v.  Taun- 
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§  348.]  WAY8    Br   ORAKT. 

One  purchasing  a  honse  lot  by  reference  to  a  recorded  plat,  upon 
which  many  lots  were  repreeented  fronting  upon  streets,  is  entitled  to 
an  unobstructed  street  in  front  of  his  lot,  and  to  the  use  of  such  other 
streets  represented  upon  the  plat  as  he  may  liave  occasion  to  use. 
If  the  street  upon  which  his  lot  fronts  is  shown  upon  the  plan  as 
unobstructed,  though  in  fact  at  the  time  of  the  purchase  it  was  closed 
by  a  gate,  he  may  remove  the  gate  and  may  have  an  injunction 
agunst  the  placing  of  any  gate  across  tlie  street.  Although  the 
purchaser  has  a  right  to  free  passage  over  any  of  the  streets  repre- 
sented upon  the  plan,  yet  if  these  streets  are  remote  from  his  lot, 
and  it  does  not  appear  that  ha  has  any  occasion  to  use  them,  an 
injunction  will  not  be  issued  against  the  erection  of  fences  or  gates 
across  such  streets,  but  he  will  be  left  to  liis  remedy  at  law.' 

In  a  !New  York  case  it  was  held  that  a  deed  and  plan  indicating  a 
public  way  would  not  extend  the  right  beyond  the  next  cross  street 
on  each  side  of  the  land  conveyed.' 

In  a  Hassachosetts  case,  where  the  purchaser  of  a  lot  claimed  an 
easement  in  a  triangular  piece  of  land  shown  on  the  plan  referred 
to  in  his  deed,  and  it  appeared  tliat  this  triangular  piece  was  one 
hundred  and  seventy-six  feet  from  the  land  purchased,  and  tliat 
there  were  intervening  streets,  it  was  lield  tliat  such  purchaser  did 
not  have  an  easement  in  such  triangular  piece.^ 

S48.  A  purohaser  is  not  limited  to  the  way  upon  which  hia 
land  is  bounded,  but  may  use  other  ways  represented  upon  liis 
grantor's  plan  to  reach  a  public  road. 

Where  the  owner  of  land  laid  it  out  in  lots  traversed  by  two  con- 
necting passage-ways,  as  represented  on  a  recorded  plan,  and  con- 
veyed some  of  the  lots  by  deeds  referring  to  the  plan,  with  a  right 
appurtenant  to  each  of  them  to  pass  and  repass  over  tlie  ways  in 
conmion  with  himself,  his  heirs  and  assigns,  it  was  held  that  the 

ton,  119  Mass.  404;  Bartleu  v.  Bangor,  tion  will  exiead  to  all  his  lands  in  (he 
67  Me. 460, 467;  Bell  v.  Todd,  s'  Mich,  sile  of  the  street,  however  remote  from 
31,  16  N.  W.  Rep.  304;  Johnson  v.  the  lots  sold;  but  it  will,  I  think,  ex- 
Shelter  Island  Asso.,  47  Hun,  374;  I"  tend  to  all  his  lands  in  the  same  block 
re  Lewis  Street,  s  Wend.  473;  Badeau  — or,  in  other  words,  to  the  next  cross 
V.  Mead,  14  Barb.  338.  street   or  avenue  on  each  side  of   the 

'  Chapin  v.  Brown,   is  R.  I.  579,  10  lots  sold.     The  parties  must  have  con- 

Atl,  Rep.  639.  lemplated  an  outlet  both  ways." 

'  In    the    Matter   of     Twenty-ninth  '  Boston  Water  Power  Co.  v.  Boston, 

Street,   i   Hill,   iSg,   190,   Bronson,  J.,  137  Mass.  374 
said:     "I  do  not  say  that  this  dedica- 
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K2TBST   OF   THE   BIOUT   GBANTED.  [§  349. 

rigiit  reaerved  to  hinuelf  in  both  ways  was  appurtenant  to  each  of 
the  remaining  lots,  and  passed  without  express  words  to  a  subse- 
qaent  grantee  of  one  of  them,  althongh  his  lot  bounded  ooly  upon 
one  of  the  wajs.  The  grantee  of  such  lot  is  not  restricted  to  the 
single  paasage-way  upon  whieh  his  lot  is  bounded.  "  The  law  will 
imply  in  his  favor  the  right  to  use  the  passage-way  upon  which  he 
is  bonnded,  not  only  for  the  purpose  of  going  biek  and  forth  upon 
it,  but  also  for  the  purpose  of  reaching  the  public  ways,  by  means 
of  such  other  avenues  as  his  grantor  has,  by  his  plan,  represented 
to  exist.  If  there  are  two  or  more  of  such  avenues,  it  is  not  for  the 
-  grantor  to  say  that  his  grantee  shall  be  restricted  to  one  only.  The 
deed  is  to  be  taken  most  strongly  against  him,  and  in  furtberance 
of  the  beneficial  operation  of  his  grant, "  ' 

A  right  of  way  in  an  alley,  granted  as  appurtenant  to  a  lot  of 
land  conveyed,  implies,  ex  vi  termini  a  passage-way  leading  from 
such  lot;  and  when  there  is  an  existing  way  leading  from  such  lot 
to  a  street,  which  is  owned  or  controlled  by  the  grantor,  the  ease- 
ment is  not  limited  to  a  mere  open  space  ii^  the  rear  of  such  lot, 
shut  in  on  all  sides  by  lands  over  which  the  grantee  has  no  right  to 
pass,  Sneh  a  space  leading  nowhere  would  not  be  an  alley  and 
could  not  be  used  for  a  right  of  way.* 

•348.  Wliere  land  conveyed  is  bounded  upon  a  way  which 
appears  to  be  s  oontiauoua  way,  but  which  in  fact  was  laid  out  at 
different  times  by  two  different  owners  as  appurtenant  to  separate 
estates,  and  the  deed  gives  a  right  of  way  from  the  lot  conveyed  to 
a  street  named,  the  grantee  takes  a  right  of  way  only  to  such  street, 
and  has  no  rights  in  an  extension  of  the  passage-way  in  the  opposite 
direction  laid  out  as  appurtenant  to  another  estate,  even  though  the 
grantor  had  rights  therein.  "A  deed  in  which  the  premises  con- 
veyed are  bounded  on  a  defined  and  existing  passage-way  gives  to 
the  grantee  by  estoppel  rights  not  only  in  that  part  which  adjoins 
Ins  own  land,  but  also  by  necessary  implication  in  such  portion  of 
the  whole  way  as  will  make  the  same  available  and  useful  as  an 
appurtenance  to  the  estate  granted.  The  extent  of  tlie  grantee's 
right  beyond  the  limits  of  his  land  will  depend  upon  the  nature  and 
character  of  the  way,  and  its  connection  with  the  public  streets  as 
affording  a  convenient  outlet  from  his  land.  When  the  extent  or 
limits  of  the  way  are  defined  in  the  deed  by  reference  to  a  plan  or 

'  Fox  V.  Union  Sug-ar  Refinery,  109  *  Sroilfa  v.  Smith,  46  Mich.  301,  9  N. 
Mass.  393.  397,  per  Wells.  J.  W.  Rep.  4*S- 
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otherwise,  the  estoppel  is  not  conliiied  to  so  much  of  the  way  as  is 
necesBuy  for  the  enjoyment  of  the  granted  premises,  bat  extends  to 
the  whole  way  as  deiined.  *  *  *  In  the  case  at  bar,  the  pas- 
sage-way to  the  extent  claimed  by  the  plaintiff  was  not  defined  in  the 
deed  under  which  he  claims,  nor  by  reference  to  a  plan  showing 
that  the  whole  passage-way  was  laid  out  for  the  benefit  of  all  the 
abutting  lots.  It  was,  as  we  have  seen,  laid  out  by  di2erent  owners 
at  different  times,  and  not  as  a  common  paesage-way  for  a  number 
of  lots  intended  to  be  conveyed  by  the  grantor  to  several  different 


A  conveyance  giving  a  right  of  way  defined  by  the  deed  or  by  a 
plan,  referred  to  as  extending  from  one  monument  to  another, 
passes  an  easement  in  the  whole  extent  of  the  way  eo  defined, 
although  it  extends  beyond  the  land  granted.'  If  the  plan  referred 
to  in  a  deed  of  a  lot  upon  a  street  indicates  a  street  opening  at  each 
end  into  other  streets,  the  purchaser  has  a  right  of  way  over  the 
entire  street  as  indicated  upon  the  plan.' 

If  the  way  leads  to  a  street  in  one  direction,  but  is  closed  in  the 
other,  terminating  within  the  owner's  own  land,  so  that  it  is  only 
a  place  or  otd  ds  sac,  the  purchaser  of  a  lot  fronting  on  snob  place, 
acquires  a  right  of  way  from  his  lot  to  the  street,  but  no  right  over 
the  portion  of  the  place  beyond  his  lot,  towards  the  closed  end,  and 
he  has  therefore  no  standing  to  ask  to  have  an  obstruction  of  that 
part  of  the  place  enjoined.* 

260.  Sncti  easement  ia  a  perpetual  one  and  is  not  lost  by  mere 
lapse  of  time  or  non-uaer,  unless  by  express  abandonment  or  by 
conduct  on  the  part  of  the  owner  of  such  land  which  is  tantamount 
to  an  abandonment.  Of  course  the  right  might  become  stale  by  a 
long  lapse  of  time,  or  by  non-user  under  cireumstances  showing  an 
intention  on  the  part  of  the  owner  never  to  claim  or  use  the  right. 
Such  an  easement  passes  to  the  successors  in  title  of  the  original 
purchaser  as  appurtenant  to  the  land." 

261.  Where  lots  were  sold  as  numbered  upon  a  plan  upon 
whioti  appeared  a  atrip  of  land  left  open,  as  if  for  a  passage-way. 
though  it  was  not  called  eo  on  the  plan,  a  purchaser  of  land  adjoin- 

'  LanKroa.id   v.    Higgins,  iig  Mass.  *  Mahler  v.  Brumder,  92  Wis.  477.  66 

353i  3S6,  per  Colt,  J.  N,  W,  Rep.  502.     See  also  Pearson  v. 

*  Langmaid    v.   Higgins,   139   Mass.  Allen,  151  Mass,  7g,  ti  N.  E,  Rep.  731. 

353;  Rodgers  v.   Parker,  9  Gray,  445;  •  Ford  v.   Harris,  95  Ga.  97,  aa  S.  E, 

Thomas  v.  Poole,  7  Gray,  S3.  Rep.  144. 

'  Rodgers  v.  Packer,  9  Gray,  445. 
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ing  Eiicli  gtrip  cannot  maintain  an  action  against  another  purchaser 
.  for  trespass  in  using  the  strip  for  a  passage;  for  if  the  deed  gave  a 
right  to  use  this  land  for  a  passage,  it  gave  no  exclusive  right  to  any 
one  pnrchaser.' 

An  owner  of  land  between  Hie  seashore  wid  an  avenue  subdivided 
the  laud  and  established  one  of  the  lots  as  a  street  leading  from  tlie 
avenue  to  the  water,  and  conveyed  another  of  them  by  deed  which 
recited  that  the  street  in  question  should  be  kept  open  and  used  a^  a 
street  for  the  benefit  of  those  purchasing  lots.  Afterwards  the  exec- 
utors of  the  owner  conveyed  certain  of  the  lots  in  question,  together 
with  the  street  so  dedicated,  to  the  same  grantee  including  the  right 
to  erect  a  bath-house  upon  the  seashore  in  front  of  such  street.  It 
was  held  that  the  interest  conveyed  by  the  executors  was  previ- 
ously impressed  witt  the  easement  created  by  the  owner's  subdi- 
vision and  deeds,  and  that  the  purchaser  had  no  right  to  obstruct 
the  same  by  building  a  bath-house  on  any  part  of  the  street  in 
question.' 

252.  An  easement  cannot  be  made  appurtenant  to  separate  and 
distinct  premisea  without  a  speoifioation  of  the  right  A  convey- 
(mce  of  land  by  a  map  or  plan  upon  which  are  represented  parks  and 
avenues,  with  which  the  property  conveyed  has  no  immediate  con- 
nection, does  not  pass  any  easement  in  such  parks  and  avenues  ap- 
purtenant to  the  land  conveyed.  The  conveyance  only  passes  a  right 
in  such  parks  and  streets  as  are  necessary  to  the  beneficial  enjoyment 
of  the  granted  land.  A  symbolical  indication  upon  a  map  to  denote  a 
public  park  or  place  is  quite  too  uncertain  and  indistinct  to  consti- 
tute the  foundation  of  a  legal  right," 

263.  A  poTOhaser  of  laud  tmunding  the  prirate  way  haa  an  ease- 
ment in  it  as  it  exists  at  ths  time  of  his  purchase,  and  if  the  grantor 
cuts  down  the  grade  of  tlie  way  so  as  to  interfere  with  the  purchaser's 
access  to  it,  he  is  liable  to  an  action  for  the  damage  occasioned  to  the 
purchaser;  but  he  cannot  be  restrained  from  improving  portions  of 
the  avenue  of  the  street  not  in  front  of  the  purchaser's  land.* 

'  O'Brien  t.  Flynn,  15S  Mass.  19E,  33  374.  And  see  Badeau  v.  Mead,  14 
N.  E.  Rep.  500.  Barb.  318. 

'  Fitzgerald  v.  Barbour,  55  Fed.  Rep.  *  Cunningham  v.  Fitzgerald,  138  N. 
440-  Y.  165,  33  N.  E.  Rep.  B40. 

■  Jobason  v.  Shelter  Island,  47  Hun 
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CHAPTER  VI. 

WATS   BY   IMPLIED   GRANT, 

Implied  grant  of  a  Way  upon  Severance  of  an  Estate,  354-465. 

Ways  ly  Implied  Orani. 

264.  A  way  is  not  a  oontinuoiu  eBsement.'  Therefore  a  way, 
which  liag  been  used  merely  to  accommodate  difEerent  parts  of  the 
eame  estate,  will  not  pass  by  implication  upon  the  severance  of  tlie 
estate,  and  the  conveyance  of  one  part  without  particular  mention 
of  Buch  way.  It  \b  not  sufficient  that  there  is  a  marked  path  for 
travel  upon  the  land.  The  way  does  not  pass  unless  it  is  a  way  of 
necessity  or  is  a  formed  or  inclosed  way,  within  an  exception  to  the 
rule  presently  to  be  referred  to. 

'  Bronn  v.  Alabaster,  37  Ch.  D.  490,  XleUgaa:     Morgan    v.     Meuth,    Go 

507;    Watts   V,   Kelson,   L.    R.   6    Ch.  Mich.  33S,  17  N.  W.  Rep.  509. 

166;    Wonhington    v.   Gimion,   3    El.  MlHiMlppl :     Bonelli   v,    Blakemore, 

&  El.  618,  ag  L.  J.  Q.  B.  116;  Polden  66  Miss.  136,  5  So.  Rep.  33B. 

V.  Bastard,  L.  R.  t  Q.  B.  156;  Brett  v.  Vew  Jnttf:     ICelty  v.   Duaaing,  43 

Clowser,  5  C.   P.   D.  376;  Langley  v.  N,  J.  Eq.  6a,  70,  10  Atl.  Rep.  376;  Fet* 

Hammond.  L.  R,  3  Exc.  i6r;    Thom-  ters  v.  Humphreys,  tg  N.  J.  Eq.  471,  18 

son    V.    Waterlow,   L.    R.    6   Eq.    36;  N.  J.  Eq.  360;  Stuyvesant  t.  Woodruff, 

Whecldon  v.  Burrows,  n  Ch,  D.  31;  ai  N.  J.  L,  133,  47  Am.  Dec.  156. 

Pheysey  v.  Vicary,   16  M.  &  W.  484;  ■•wToA:   Outerbridge  v.  Pbelps,  58 

Whalley  v.  Tompson,    i    Bos,    &    P,  How.  Pr.  77, 13  Abb.  N.  C.  117,  13  J.  & 

371.     SeeggUe-lS7.  S.   555;  Shoemaker   v.  Shoemaker,   il 

LovUau;    Cleris  v.  Tieman,  15  La.  Abb.   N.   C.  So,  Bs,  a  Abb.   N.  C.  So; 

Ann.  316;  Fisk  v.   Haber,  7  La.  Aon.  Parsons  v.  Johnson,  68  N.  Y.  63,  66,  33 

65a.  Am.  Rep.  149;  Longendyke  v.  Ander- 

Malna:    Warren  v.  Blake,  S4  Me.  376,  son,   loi  N.   Y.  62;,  619,  4  N.  E.  Rep. 

89  Am.   Dec.  748;  Stevens  v.  Otr,  69  629;  Scrymser  v.  Phelps,  33  Hun,  474. 

Me.  323.  FtoiwylTMila :     Kieffer  v.   InihoS,  96 

IbryUnd;    Oliver  v.  Nook,  47  Md.  Pa.  St.  438;   McCarly  v.  Kitchenman. 

301;  Mitchel  V.  Seipel,  53  Md.  351,  36  47  Pa.  St.  239. 

Am.  Rep.  404.  Hoitth  CaroUiw:     Elliott   v.    Rhett.    ; 


Petlingill  V.   Porter,  Rich.  L.  405,  57  Am.  Dee.  750. 

8  Allen,  i,  6$  A"*'  '^<='  ^7'1  Oliver  v.  Tennont:     Plimpton  v.  Converse,  43 

Pitman,    98    Mass.   46,    50;    Grant   v.  Vt.  Jii. 

Chase,    17    Mass.    443,    9    Am.    Dec.  WMtTl^lnla:    Standiford  v.  Goudy, 

161.  6  W.  Va.  364. 
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A  right  of  vaj,  which  has  been  used  by  the  owner  for  the  bene- 
fit of  the  portion  of  the  land  conveyed  over  his  remaining  land,  does 
not  pasB  upon  severance  anless  tlie  proper  teiTns  are  employed  in 
the  conveyance  to  bIiow  an  intention  to  create  the  right  anew,  euch, 
for  instance,  ae  "with  the  ways  now  used  witli  the  iand  hereby 
conveyed."  '  A  right  to  go  to  a  well  and  take  water  is  not  a  con- 
tinaons  easement  and  does  not  pass  by  implication  without  words  of 
grant,* 

The  owner  of  two  adjoining  dwelling-honses  conveyed  one  of 
tbem  by  a  deed  which  did  not  include  or  mention  a  passage-way  cov- 
ered by  the  building  retained,  though  the  grantee  waa  informed  at 
the  time  of  his  purchase  that  the  right  to  use  the  way  did  not  pass 
witli  tiie  house.  It  was  held  that  no  right  of  way  existed  in  favor 
of  a  subsequent  purchaser  of  the  same  house,  who  bought  without 
any  assurance  about  the  passage-way  from  the  original  owner  of  the 
house,' 

Upon  a  partition  of  a  farm  between  tenants  in  common,  each  con- 
veying to  the  other  an  undivided  moiety,  "  with  easements  and 
apportenances, "  it  was  held  that  a  right  of  way  from  the  one  part 
to  the  other,  which  had  been  used  by  the  occupants  of  the  farm  for 
many  years,  did  not  pass  under  the  deeds  of  partition  as  incident  to 
the  sepajrate  enjoyment  of  either  part,  beoanse  the  right  was  not  an 
apparent  and  continuous  easement,  necessarily  passing  npon  the 
severance  of  the  property.  Crompton,  J,,  forthe  Court  of  Queen's 
Bench,  said:  "  In  the  present  case  the  parties  have  not  used  apt 
words  in  the  deed  to  express  an  intention  to  pass  the  way  in  dispute, 
and  the  general  words  which  follow  the  description  of  the  property 
intended  to  be  conveyed  do  not  add  to  or  alter  the  previous  words 
of  conveyance,  *  *  *  It  would  be  a  dangerous  innovation  if  the 
jury  were  allowed  to  be  aaked  to  say,  from  tlie  nature  of  a  road, 
whether  the  parties  intended  the  right  of  using  it  to  pass.  It  may, 
besides,  be  very  natnrally  supposed  to  have  been  the  intention  of  the 
piuties  that,  on  the  partition  of  the  property,  all  ways  not  incident 
to  the  separate  enjoyment  of  each  of  the  severed  portions  should 


'  Pearaon  V.Spencer,  I  Best  &S.  571:         '  McPhenon   v.  Acker,   HacArthur, 
Oliver  v.  Hook,  47  Md.  301;  see  §g  14S,     &  M.  150,  48  Am.  Rep.  749- 
IH.  *  Wortbington  v.  GimsoQ,  i  El.  &  El. 

'  Polden  V.   Bastard,  L.  R.  t  Q.  B.      61B,  636. 
156,  affi's  4  B.  &  S.  35S 

[14]  309 
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266.  AwayimpliedmuatbereaBonablrtteoeBsaiy.iifiiotitiiotlr 
BO,  as  some  hold.'  "  If  we  adopt  any  other  rule  tlian  that  of  strict 
necessitj,  we  open  a  door  to  doubt  and  uncertainty,  to  the  distarb- 
ance  and  qtiestiomng  of  titles,  and  to  eoutroversies  as  to  matters  of 
fact,  outside  of  tlie  langua^  or  boundaries  of  the  deed.  K  an 
estate,  fully  granted  withont  exception  or  reservation,  can  be  eiicutn- 
bered  forever  by  an  easement,  or  right  of  use  by  a  third  party,  by 
the  finding  of  a  jury  that  such  use  would  be  highly  convenient,  or 
that  it  was  exerdsed  by  a  former  owner,  or  was  notorious,  or  any 
other  ground  short  of  strict  uecessity,  the  sanetity  and  security  of 
titles  by  deeds,  eiuict  and  precise  in  their  terms,  would  be  seriously 
shaken  and  impaired.     The  record  gives  no  notice  of  any  snch  right 


The  owner  of  a  tract  of  land  conveyed  a  portion  of  it  upon  which 
there  was  a  well,  reserving  the  right  to  iise  the  well  for  his  home- 
stead estato  which  comprised  the  remainder  of  the  tract.  The  owner 
devised  the  land  between  the  house  and  the  land  conveyed,  on  which 
was  the  well,  and  also  devised  the  remainder  of  the  homestead  estate 
to  another  person.  The  owner  of  the  land  between  tiie  house  and 
the  well  denied  the  right  of  the  devisee  of  tiie  house  to  pass  over  Ins 
land  to  the  well.  It  was  held  tiiat  a  right  of  way  across  this  land 
could  not  be  claimed  as  a  way  of  strict  necessity,  and  that  it  could  not 
be  implied  from  the  circumstances  of  the  case  as  a  way  reasonably 
necessary.  "If  the  grant  of  a  way,  existing  previously  rf^  _/"«(•(«, 
can  be  implied  from  anything  short  of  necestd^,  we  think  at  any 
rate  that  the  party  claiming  the  way  should  be  required  either  to 
show  that,°  without  the  use  of  the  way,  he  will  be  subjected  to 
what,  considering  the  value  of  the  granted  estate,  will  be  an  exces- 
sive expense ;  or  to  show  *  that  there  is  a  manifest  and  designed 
dependence  of  the  granted  estate  upon  the  use  of  the  way,  for  its 
appropriate  enjoyment,  or  to  adduce  some  other  indication  equally 
conclusive. ' '  * 

Upon  a  conveyance  of  a  parcel  of  land,  t)ie  grantor  ret^ns  no 
right  of  way  over  it  to  and  upon  his  adjoining  land,  unless  he 
expressly  reserves  tlie  right,  or  it  is  implied  as  a  way  of  necessity, 

'  ^§  1U-1S7.  *  As  In  Thompson  v.  Mtn«r.  30  Iowa. 

•Warren   v.   Blake,  54  Me.  176,  189,     386. 
89  Am.  Dec.  748,  per  Keni,  J.  '  O'Rorkc  v.  Smilb,  11  R.  I.  359.  364. 

•  As  in  Pettingiil  v.  Porter,  8  Allen,  per  Durfee,  C.  J.,  citing  Worthingion 
1,  85  Am.  Dec.  671.  v.  GimsoD,  2  El.  &  El.  618;  Leonard  v. 

Leonard,  7  Allen,  377,  363. 
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although  there  is  existing  a  way  over  the  granted  land,  which  has 
l)eeii  known  as  a  street,  and  was  bo  marked  on  a  plan.' 

266.  The  role  is  difltoent  if  in  conveying  part  of  an  estate  there 
is  auTthing  shoving  an  intention  to  give  a  right  in  a  wa^  on  the 
part  retained.  The  owner  of  an  estate  called  Roseville,  with  a 
dwelliug-lioiue  and  stable  npo]i  it,  being  aleo  the  owner  of  an  adjoin- 
ing fann,  having  a  private  road  wliicli  led  from  a  high  road  to  the 
farm  boildings,  uid  passed  close  to  one  side  of  tlio  stable,  leased  tlie 
dwelling-honse  and  stable  for  a  tenn  of  years,  and  the  tenant  biiilt 
a  hay  loft  over  the  stable,  witli  openings  towards  tlie  private  fann  road, 
and  used  the  road  to  reacli  tlie  hay  loft  during  the  tenn  of  tlie  leasL'. 
The  owner  afterwards  conveyed  in  fee  the  estato  which  had  been 
leased,  togetlier  with  all  tlie  ways,  easements  and  appurtenances 
thereto  appertaining,  *'  or  with  the  same  or  any  of  tliem  now  or 
heretofore  demised,"  etc.  It  was  held  that  the  right  to  use  the  farm 
road  to  reach  the  hay  loft  passed  under  tlie  words  describing  the 
rights  of  way.  Blackman,  J.,  s^d:  "  It  is  not  disputed  that  if  the 
conveyance  had  stopped  at  the  word  '  app^Maining/  the  plaintiff's 
case  might  not  have  been  sustainable,  bnt  it  goes  on  to  add  the  words 
'  or  with  the  same  or  any  of  them  now  or  heretofore  demised,'  etc. 
*  *  *  The  tenant  for  the  time  being  of  Roseville  continued  to 
use  the  road  as  appurtenant  to  it,  and  liad  the  apparent  necesHity  of 
using  it  for  the  purpose  of  getting  to  two  large  openings  in  the  loft, 
exactly  in  the  same  way  as  if  the  consent  of  the  defendant  had  been 
ill  writing,  and  a  wafer  stuck  on  it.  There  would  not  have  been 
the  slightest  difference  in  tlie  use  and  enjoyment  of  the  road.  In 
the  one  case  it  would  have  become  appurtenant,  and  in  the  other  case 
it  would  only  have  been  enjoyed  as  if  it  were  appnrtenant.  I  tliink, 
in  considering  the  words,  we  should  see  what  they  really  mean,  and 
apply  them  to  the  state  of  circnmstancee  existing  at  the  time  of  the 
conveyance;  and  I  think  this  right  to  carry  hay  and  straw  to  tliese 
two  openings  was  in  point  of  fact  then  occupied  and  enjoyed,  and 
reputed  as  appnrtenant  to  these  premises."* 

267.  The  use  of  the  word  "  appurtenanoes "  in  a  deed,  by  one 
conveying  a  part  of  his  land  for  the  benefit  of  which  he  has  previ- 
onsly  used  a  way  over  Iiis  remaining  land,  adds  nothing  to  the  effect 

'  Sterricker  v.  McBride,   157  III.  70.        •  Kay  v.  Oxley,  L.  R.  10  Q.  B.  360, 
41  H.  E.  Rep.  744-     Is  not  this  decision     368. 
contrary  to  Cihalc  v.  Klekr,   ti;   III. 
643,  7  N.  E.  Rep,  111. 
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of  the  deed  ae  passing  any  interest  in  such  way.  The  use  of  the 
word  is  proper  to  convey  an  easement  already  existing  in  favor  of 
the  grantor,  but  it  is  not  sufficient  to  create  an  easement  wliere  none 
existed  before.'  If  a  right  of  way  exists  in  such  case  it  is  because 
it  is  implied  from  the  general  grant  as  a  way  of  neceesityi 

268.  l^e  word  ■*  appurt«muLoeB  "  oaed  in  desoriblng  a  portion 
of  a  Borered  estate  has  been  wrongly  held  to  pass  a  right  of  way 
over  tiie  portion  granted  or  reserved.  "  No  doubttheword  '  appur- 
tenances '  is  not  apt  for  the  creation  of  a  new  right,  and  the  word 
'  appurtenant '  is  not  apt  to  describe  a  right  whicli  liad  never  previ- 
ously existed ;  and  therefore  tlie  mere  grant  of  all  appurtenances  or 
of  all  ways  appurtenant  to  the  principal  subject  of  the  grant  has  been 
held  in  many  cases  not  to  create  a  new  right  of  way,  where  the  right 
was  not  pre-existiug  at  tlie  date  of  the  grant.  But  from  as  long  ago 
ae  the  fourth  year  of  Philip  and  Mary  *  the  word  '  appurtenaDces  ' 
has  easily  admitted  of  a  secondary  meaning,  and  as  equivalent  in 
that  case  to  '  usually  occupied.'  "  * 

The  word  cannot  have*  this  effect  unless  it  is  applied  to  a  formed 
and  existing  way.  "  Wlien  in  order  to  maintain  the  right  whieli  it 
is  sought  to  enforce,  it  is  necessary,  not  only  to  create  tlie  right  to 
us3  the  thing,  but  also  to  create  tlie  thing  itself  which  is  to  be  used, 
the  prima /(u^e  meaning  of  the  words  will  he  rebutted.  In  the  pres- 
ent case  the  thing  to  be  used  is  a  road  leading  up  to  the  plaintiff's 
premises,  and  to  be  used  with  them,  and,  in  order  that  it  may  be 
used,  you  would  have  to  create  the  road  itself.  Again,  thoogh  per- 
haps this  is  only  another  mode  of  stating  tlie  same  proposition,  when, 
in  order  to  maintain  the  alleged  right,  it  is  necessary  to  alter  the 
physical  condition  of  the  property  from  what  it  is  at  the  time  of  the 
grant  to  what  it  formerly  was,  this  also  prevents  the  ordinary  gen- 
eral words  from  being  treated  as  disclosing  any  intention  to  give  the 
right."' 

'  See  §§  28,  S4;  Stevens  v.  Orr,  69  ■  Hill  v.  Grange,  Ploird.  164,  170. 

Me.  yiy,  Warren  v,  Blake,  54  Me.  376;  •  Thomas  v.  Owen,  20  Q.  B.  D.  aaj. 

Longendyke   v.   Anderson,   lot   N.   Y.  331,  per  Fry,  L,  J.:  Whalley  v.  Tomp- 

629,   4    N.    E.    Rep.   639:    Parsons   v.  son,  i  Bos.  &  Pul.  371. 

Johnson,  6S  N.  Y.  63,  66,  33  Am.  Rep.  See  also  as  to  the  use  of  the   word 

149;  Scrymser  v.  Phelps,  33  Hun,  474;  "  appurtenances,"  §^  83,  81,  188. 

Kenyon  v.  Nichols,  I  R,  I.  411;  Oliver  *  Roe  v.  Slddons,    aa  Q.  B.  D.  334. 

V.  Hook,  47  Md.  301;  Bonelli,  v.  Blake-  335,  per  Lord  Esher,  M.  R. 
more,   66  Miss.    136,   5   So.    Rep,  aaS; 
Barker  v,  Clark,  4  N.  H.  380. 
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269.  Whether  words  gnrntlng  all  ways  "  used  or  epjored  "  with 
the  granted  or  severed  part  pass  such  ways  is  a  queetioa  npon 
which  the  anthorities  are  not  agreed.  Some  of  the  earlier  cases  hold 
that  the  right  of  way  does  not  pass  in  such  case  although  the  con- 
veyance is  executed  on  these  words  "  together  with  all  ways,  ease- 
ments and  appurtenances  thereto  belonging  and  witli  the  same  now 
or  heretofore  occupied  or  enjoyed."  These  wordd  apply  only  to 
rights  of  way  then  existiDg  and  appurtenant  to  the  grantor's  land. 
They  do  not  apply  to  a  way  which  was  simply  used  by  the  grantor 
for  his  own  convenience  in  the  management  of  his  property.  No 
one  but  the  owner  has  the  right  to  use  such  a  way,  and  the  word 
"  right "  imports  that  at  some  tune  some  person  other  than  the 
owner  had  the  right  of  going  over  it.  Of  course  every  absolnte 
owner  of  property  can  go  over  it  in  any  direction  he  pleases.'  These 
general  words  describing  &e  ways  appurtenant  to  the  land  granted  ' 
are  held  not  to  apply  to  ways  actually  used  with  the  land  granted 
which  had  been  constmcted  over  the  grantor's  adjoining  land,  but 
which  did  not  exist  before  the  unity  of  poeseBsion ;  but  the  ways  will 
pass  by  such  description  only  if  they  had  existed  before  the  unity 
of  possession. 

In  later  cases,  however,  this  distinction  ia  disapproved.  Thug 
Lord  Blackburn  in  one  case  said: '  "  It  cannot  make  any  difference 
in  law  whether  the  right  of  way  was  only  de  facto  used  and  enjoyed, 
or  whether  it  was  originally  created  before  the  unity  of  possession, 
and  then  ceased  to  exist  as  a  matter  of  right,  so  tliat  in  the  one  case 
it  would  be  created  as  a  right  de  novo,  in  the  other  merely  revived. 
But  it  makes  a  great  difference,  as  matter  of  evidence  on  the  ques- 
tion, whether  the  way  was  used  and  enjoyed  as  appurtenant."  In 
another  case  Mr.  Justice  Fry  said: '  "  I  think  that  when  tliere  are 
two  adjoining  closes,  and  there  exists  over  one  of  them  a  formed 
and  constmcted  road,  which  is  in  fact  used  for  the  purposes  of  the 
other,  and  that  other  is  granted  with  the  general  words  '  together 

■  ThomaoD  V.  Waierlow,  L.  R.  t  Eq.  Batkshire  v.  Grubb,  i8  Ch.  D.  6i6,  the 

36;  Langley  V.  Hammond,  L.  R.  3  Exc.  correctness  of  the  decisions  not  being 

161 ;  Plant  v.  James,   j  B,  &  Ad.  791,  doubted,   but  the  grounds   which   [he. 

where  it  was  held  that  these  general  decisions  were  put. 

words   passed   a   right  of  way  is  dis-  '  Kay  v.  Oxiey,   L.  R.  10  Q.  B.  360, 

cussed  and  criticized  in  the  above  cases,  367;  Polden  v.   Bastard,  L.  R.  I  Q,  B, 

and  in  turn  these  cases  are  examined  in  156. 

Kay  V.  Oxley,  L.  R.  10  Q.  B.  360,  And  in  ■  Barkshire  v.  Grubb.  18  Ch.  D.  616, 
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vith  all  ways  now  nsed  or  enjoyed  therewith,'  a  right  of  way  over 
the  formed  road  will  pass  to  the  grantee,  even  though  that  road  had 
been  constmcted  during  the  unity  of  poBseasion  of  the  two  cloees, 
and  had  not  existed  previously. " 

S60.  This  dutinotion  is  still  ftirther  disapproved  in  a  later  oase. 
where  a  railway  company  had  purchased  a  piece  of  laud  on  which 
there  was  a  stable.  By  the  conveyance  to  the  company  the  prem- 
ises were  granted  together  with  all  "  rights,  members,  or  appurte- 
nances to  the  hereditaments  belonging  or  occupied  or  enjoyed  as 
part,  paroel  or  member  thereof."  The  vendor  had  manyyears  pre- 
viously made  a  private  road  from  the  highway  to  the  stable,  over  hia 
own  land  for  bis  own  convenieneo  and  had  used  it  ever  since.  The 
soil  of  this  road  was  not  conveyed  to  the  company  and  no  express 
mention  of  it  was  made  in  the  conveyance.  It  was  held  that  not- 
withstanding the  unity  of  possession  of  the  stables  and  the  private 
road  at  the  date  of  the  conveyance  to  the  company,  a  right  of  way 
passed  to  the  company  under  the  general  words  in  the  conveyance. 
Lord  Justice  Bowen  said :  "  It  seems  to  me  that  the  grantor  intended 
to  give,  and  that  the  company  should  have,  all  such  right*  in  the 
nature  of  rights  of  way  as  were  de  facto  occupied  or  enjoyed  at  that 
time  as  appurtenant  to  the  premises.  It  is  quite  true  that  this  at  the 
moment  of  the  grant  was  not  a  right  of  way.  It  was  only  a  way. 
Does  that  make  a  difference?  That  again  is  a  question  of  construc- 
tion." After  commenting  upon  the  cases  already  cited  in  this  sec- 
tion, the  learned  justice  continued:  "  But  these  cases,  as  summed 
up  and  expounded  by  Lord  Justice  Fry  in  the  recent  decision  of 
fiarkshire  v.  G-rubb,^  show  this,  that  the  mere  fact  that  the  way  did 
not  exist  as  a  right  of  way  before  unity  of  possession,  and  was  only 
enjoyed  as  a  way  before  unity  of  possession,  will  not  prevent  the 
court  putting  such  a  construction  upon  general  words,  which,  prima 
fade,  might  apply  to  rights,  and  not  to  ways  enjoyed  de  facto  only, 
ae  is  to  be  gathered  from  the  true  intention  of  the  parties."  * 

261.  If  the  use  of  a  way  is  defined  by  the  oonveyanoe,  there 
oan  be  no  Implied  grant  of  Ita  use  from  the  manner  the  grantor  had 
used  it  prior  to  the  severance  of  his  tenement.  Thus,  where  there 
was  a  grant  of  the  coal  under  a  certain  tract  of  land,  with  a  right  of 
way  over  the  grantor's  other  land  for  the  purpose  of  mining  and 

■  i3  Ch.  D.  6i6,  633.  V.  Oxie/,  L.  R.  to  Q.  B.  360.  and  Watts 

'  Bayley  v.  Great  Western  Ry.  Co..  v.  Kelson,  L.  R.  6  Ch.i66;  Hinchcliffe 
aft  Ch.  D.  434,  453,  455,  (oUowing  Kay     v.  Earl  of  Kiaaout,  5  Bing.  N.  C.  i,  35. 
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carrying  sway  the  eoal,  the  grantee  bad  no  right  to  take  throngli 
the  pit,  or  over  the  surface  of  the  land,  coal  from  an  adjoining  tract 
owned  by  him,  although  the  grantor,  while  owning  both  tracts,  used  a 
visible  road  or  way  over  the  snrface  to  transport  the  coal  from  the 
other  tract;  for  the  deed  expressly  limits  the  grant  of  the  way  to 
mining  and  removing  the  coal  lying  beneath  the  tract  described.  The 
terms  of  the  grant  are  a  complete  negation  of  any  claim  tliat  the 
use  of  the  way  by  reason  of  the  alleged  easement  appurtenant  to  the 
adjoining  tract  and  tlie  coal  beneath  it  became  unrestricted.' 

2€S.  There  has  been  some  departure  tcom  the  general  rule  that 
a  way  will  not  paas  by  implioatioa  unless  it  be  a  way  of  neoesalty. 
Where  the  owner  of  a  farm  divided  it  l)y  his  will  in  to  two  portions, 
devising  them  to  two  persons,  and  the  portion  of  one  was  land  locked 
80  that  in  order  to  reach  it  it  was  necessary  that  he  should  have  a 
right  of  way  over  the  property  of  the  other,  and  the  devisor  during 
his  life  had  used  a  way  in  a  certain  direction  over  that  property,  it 
was  held  that  a  right  to  use  that  way  passed  by  the  devise.  It  was 
held,  not  that  a  way  of  necessity  passed,  but  that  this  particular 
way  passed.  The  ground  of  the  judgment  given  by  Chief  Justice 
Erie  is  this:  "  We  have  been  much  struck  with  the  argument  of  Mr, 
Mellish  in  which  he  contended  that,  if  this  right  of  way  were  taken 
as  a  right  of  way  of  necessity  simply,  the  way  claimed  by  the  defend- 
ant could  not  be  maintained ;  because  we  are  inclined  to  concur  with 
him  that  a  way  of  necessity,  strictly  so  called,  ends  with  the  neces- 
sity for  it,  and  the  direction  in  which  the  plaintiff  says  the  way 
ought  to  go  would  so  end.  But  we  sustain  the  judgment  of  tlie 
court  below  on  the  construction  and  effect  of  the  will  taken  in  con- 
nection with  the  mode  in  which  the  premises  were  enjoyed  at  the 
time  of  the  will.  The  t«etator  bad  a  unity  of  possession  of  all  this 
property;  he  intended  to  create  two  distinct  farms,  with  two  distinct 
dwelling-houses,  and  to  leave  one  to  the  plaintiff,  and  the  other  to 
the  party  under  whom  tlie  defendant  claims.  The  way  claimed 
by  the  defendant  was  tlie  sole  approach  that  was  at  that  time  used 
for  the  house  and  farm  devised  to  him.  Then  the  devise  of  the  fann 
contained,  under  the  circumstances,  a  devise  of  a  way  to  it,  and  we 
think  the  way  in  question  passed  with  that  devise.  It  falls  under  that 
class  of  implied  grants  where  there  is  no  necessity  for  the  right 
claimed,  but  where  the  tenement  is  so  constructed  as  that  parts  of  it 
involve  a  necessary  dependence,  in  order  to  its  enjoyment  in  tlie 

'  Webber  v.  Vogel,   IS9  Pa.  St.  835,  33  All.  Rep.  2a6, 
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State  it  18  in  when  devised,  upon  the  adjoining  tenement.  Tliere 
are  rights  which  are  implied,  and  we  think  that  the  farm  deTiaed  to 
the  party  nnder  whom  the  defendant  claims  conld  not  he  enjojed 
withont  dependence  on  itte  plaintiff's  land  of  a  right  of  way  over  it 
in  the  customary  manner."  * 

S63.  Whether  there  ia  an  exoeptlon  to  the  general  rule  in  the 
ease  of  diviaion  of  a  building  in  order  to  give  access  to  one  part  by 
stairs  or  pasaa^-ways  in  another  part,  or  whether  snch  a  way  arises 
as  a  way  of  necessity  is  not  made  clear  by  decisiona.* 

Where  a  bnilding  was  so  constructed  that  there  was  no  access  to 
upper  stories  except  by  a  stairway  in  a  room  of  the  first  story,  and 
the  owner  conveyed  the  second  story,  which  was  used  for  oflSces, 
which  were  visibly  dependent  for  means  of  access  upon  this  stair- 
way, it  was  held  tliat  a  right  to  use  the  stairway  passed  to  the  pur- 
chaser, aaaneasementappurtenanttothepremisesconveyed.  "  Itis 
a  well-settled  doctrine  of  the  law  of  easements,"  said  the  court  in 
this  case,  "  that  where  there  are  no  restrictive  words  in  the  grant, 
the  conveyance  of  the  land,  will  pass  to  the  grantee,  all  those  apparent 
and  continuous  easements  wliich  have  been  used,  and  are  at  the  time 
of  the  grant  used  by  the  owner  of  the  entirety  for  the  benefit  of  the 
parcel  granted;  and  also,  all  that  appear  to  belong  to  it,  as  between 
it,  and  tlie  property  which  the  vendor  retains;  and  hence,  when  the 
owner  of  an  entire  estate  makes  one  part  of  it  visibly  dependent  for 
the  means  of  access  upon  another,  and  creates  a  way  for  its  benefit 
over  the  other,  and  then  grants  the  dependent  part,  the  other  part 
becomes  subservient  thereto,  and  the  way  constitutes  an  easement 
appurtenant  to  the  estate  granted,  and  passes  to  the  grantee,  as 
accessorial  to  the  beneficial  use  and  enjoyment  of  the  land," ' 

Where  tenants  in  oomraon,  owners  of  contiguous  lots,  built  thereon 
a  block  of  buildings  covering  the  entire  land  with  one  stairway  and 
hall  leading  to  the  second  and  third  stories  thereof,  afterwards  par- 
titioned the  property  between  themselves,  it  was  held,  that  their 
agreement  as  to  the  plan  of  construction  and  the  erection  of  the 
building  in  accordance  therewith,  created  an  easement  in  the  stair- 

'  Pearson  v.  Spencer,  3  B.  &  S.  761,  esute.     Per  Kay,  J.,  in  Braira  v.  Ala- 

767.    This  case  is  distinctly  an  advance  baaier,  37  Cli.  D.  490,  503. 

of  the  dociriae  that  only  a  way  of  neccs-  '  See  g  217. 

sity  can  pass  by  an  implied  grant  or  '  National  Exch.   Bank  v.  Cunning- 
reservation  upon  the  severance  of  an  ham,  46  Ohio  St.  575,  5S7,  33  N.  E.  Rep. 
9M,  per  Williams,  J. 
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way  and  halt  apporteuant  to  each  of  the  lote,  which  paaeed  to  each 
by  their  mntual  deeds  of  partition,  notwithBtanding  the  covenants 
of  warranty  in  such  deeds;  and  their  failure  to  make  any  reserva- 
tiouB  of  the  eaeementB  in  such  deeds.' 

A  building  contained  two  stores  with  a  hall  extending  over  bodi 
which  was  nsed  for  public  meetingfl,  entertainmente  and  the  like. 
The  south  store  inclnded  a  stairway  which  was  the  only  entrance  to 
the  hall  above.  The  owner  conveyed  thk  store  without  any  express 
reservation  of  tlie  use  of  the  stairway  and  afterwards  conveyed  the 
other  store  to  another  grantee.  By  these  conveyances  the  grantees 
became  the  owners  in  common,  of  the  hall,  and  of  the  fixtures  and 
furniture  therein. 

It  was  held  that  a  reservation  with  a  right  to  use  the  stairway 
would  be  implied  in  favor  of  the  last  named  grantee.* 

264.  ThereisatendeooyinreoentoaseB  toregardawayasaoon- 
tinuonB  and  apparent  easement,  which  will  pass  upon  the  severance 
of  a  tenement  in  the  same  manner  as  any  such  easement.  A  house 
was  divided  into  a  front  and  back  block,  and  a  lease  was  made  of 
three  rooms  on  the  first  floor  in  the  back  block  without  expressly 
granting  any  mode  of  access  from  the  street.  The  mode  of  access 
used  was  by  passing  through  a  hall  or  vestibule  in  the  front  block 
and  then  up  some  stairs.  A  railway  company,  in  the  exercise  of  com- 
pulsory powers,  took  down  the  front  block  of  the  house  and  removed 
the  lial],  and  this  interference  with  the  hall  and  injury  to  the  access 
to  the  rooms  lessened  their  value.  It  was  held,  that  the  lessee  was 
entitled  to  compensation  for  the  injury  done;  and  that  the  access 
tltrough  the  hall  was  not  a  way  of  necessity,  but  was  in  the  nature 
of  a  continuous  and  apparent  easement  which  passed  under  the 
demise  of  the  rooms.  Lord  Justice  Bowen  said:  *  "  Now,  it  seems 
to  me,  that  the  access  to  tlie  demised  premises  falls  distinctly  within 

'  Thompson  v.  Miner,  jo  Iowa,  386;  Miner.  Morrison  v.  King-,  and  perhaps 

Morrison  v.  King,  63  III.  30;  Geible  v.  other  cases;  or  whether  in  such  a.  case, 

Smith,  146  Pa.  51.176,  13  Atl.  Rep.  437;  ihc  conveyance  of  part  should  not  be 

Pierce  v.  Cleland.   133  Pa.  St.  189,  ig  held  to  determine  the  common  use  of 

Atl.  Rep.  353.    In  Dillman  v.  Hoffman,  stairs,  passages  and  halls. 

38    Wis.    559,   it   was    left   undecided  '  Galloway  v.  Bonest«el.  65  Wis.  79. 

whether  apon  a  conveyance  of  part  of  a  36  N.   W.   Rep.   163.     See   Dillmao  v. 

fltmcture  dependent  for  access   above  HoSroan.  38  Wis.  559. 

on  commoD  stairs,  passages  and  halls,  *  Ford  v.   Met.   Ry.  Co.'s,   17  Q.   B. 

the  doctrine  of  easements  in  ways  of  D.  lit,  37. 
necessity  applies  as  In  Thompson  v, 
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the  claesof  rijfhta  tillnded  to  in  Wheeldon  v.  Burrows.'  By  the  grant 
of  pai-t  of  a  teDement  it  is  now  well  known  ^ere  will  pass  to  tlie 
grantee  all  these  continuous  and  apparent  easements  over  tlie  other 
part  of  the  tenement,  which  are  necessray  to  the  enjoyment  of  the 
part  granted  and  have  been  hitherto  nsed  therewith.  It  was  said  tliat 
this  mode  of  access  was  a  way  of  necessity.  That  appears  to  me  to 
1«  an  imperfect  statement  of  its  cliaracter.  A  right  of  way  of  nec- 
essity is  a  right  which  arises  by  implication,  but  its  true  nature,  and 
the  distinction  which  obtain  between  tlie  present  right  of  access 
claimed  and  a  right  of  way  of  necessity  is  explained  in  Parsons  v. 
Spencer."'         i 

S66.  An  exception  has  been  engrafted  an  the  general  rule  in 
the  ease  of  a  tbrmed  or  inolosed  rood  made  over  an  alleged  servient 
tenement  to  and  for  the  apparent  use  of  the  dominant  tenement.' 

Wliere  a  house  was  sold  to  one  who  had  notice  tliat  tlic  adjoining 
land  was  t«  be  laid  out  ui  building  in  a  manner  which  made  a  nglit 
of  way  through  an  arcliway  under  the  liouse  necessary  to  the  vendor, 
and  the  way  through  the  archway  wae  paved,  it  waa  held  that  tlie 
riglit  of  way  was  reserved  by  implication.  "  In  my  opinion,"  said 
Lord  Romilly,  Haster  of  tlie  Rolls,  "  when  a  man  buys  a  house  in  a 
street  or  road,  with  an  archway  occupying  the  position  of  thirteen  j 
feet  of  tlie  ground  floor,  with  a  direct  paved  road  under  it,  and  an 
interrupted  foot  pavement  on  each  side,  being  all  the  marks  of  a 
road  leading  to  mews,  he  is  put  on  inquiry  as  to  what  other  means 

'  la  Ch.  D.  31.  Et.  178.  186,  86  Am.  Dec.  S77;  McCany 
'  3  B.  &  S,  761,  767.  V.   Ktlciieninan,  47  Pa.  St.  339;  Kiefer 
There   are   several   American   cases  v.  ImhofF,36  Pa.  51.438;  Penasylvania 
showing  this  tendency.    See  in  panicu-  R.  Co.  v.  loncs,   50  Pa.  St.  417;  Over- 
lar  Pennsylvania  R.  Co.  v.  Jones.  50  deer  v.  Updegraff,  69  Pa.  St.  no;  Can- 
Pa.  St.  417:  Righlsell  v.  Hale,  90  Tenn.  non  v.  Boyd,  73  Pa.  St,  179.     This  ex- 
556.  18  S.  W.  Rep.  245.  ceplion    is    by    no    means    generally 
'  Langley  v,  Hammond,  L.  R.  3  Ex.  adopted.     In  Stevens  v.    Orr,   69  Me. 
161;  Watts  V.  Kelson,  L,  R.  6  Ch.  166;  3*3,  it  is  expressly  staled  that  the  right 
Thomas   v,   Owen,    ao  Q.   B,   D.   325;  of  way  would  not  be  implied,  except  as 
Brown   V.   Alabaster,   37   Ch.    D.   490,  a  way  of  necessity,  although  "  apparent 
where  the  way  was  inclosed;  Ford  v.  upon  the  face  of  the  earth."     See  also 
Metropolitan  Ry.  Co..  17Q.B.D.11:  Oliver  v.  Hook,  47  Md.  301 ;  Providence 
Wheeldon   v.   Burrows,   12  Ch.  D.  31.  Tool  Co.  v.  Corliss  Steam  Engine  Co., 
48;  Bayley  v.  Great  Western  R.  Co.,  26  g  R.  1.  5(14.  572;   Fetters  v.  Humphreys, 
Ch.  D.  434,  453;  Roe  V,  Siddons,  22  Q.  18  N.  J.  Eq.  360,  19  N.  J.  Eq;  471;  Cleris 
B.  D.  334,  235:  Barkshire  v.  Grubb,  18  v.  Tieman,  15  La.  Ann,  316. 
Ch,  D.  616;  Phillips  v.  Phillips,  4S  Pa. 
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of  access  tliere  are  to  the  mews;  and  if  tlie  whole  space  behind  is 
vacant,  and  unbuilt  upon,  he  is  put  on  inquirj  to  ascertain  whether 
the  plan  for  laying  out  the  ground  will  give  anj  other  means  of 
access  to  the  mewa  except  through  and  under  this  archway."  ' 

'  Davles  v.  Sear,  L.  R.  7  Eq.  437,  433.  in  modem  times  intimating  an  indina- 

In  Laisen  v.  Petenon,  53  N.  J,  Eq.  88,  don  to  hold  that  where  a  dwelling  or 

9S>   30  Atl.   Rep.   10^.   Pimev,  V.  C,  other  such  tenement  is  conveyed  with 

said;     "  I  stop  here  to  say  that  the  dis-  an  anificialiy  formed  road,  leading  to 

tiiiction  betyreen  a  watercourse  and  a  It  over  other  lands  of  the  grantor,  which 

formed  and  metaled  road,  constructed  are  reserved,  a  right  of  way  ought  to 

for   permanent  use  is  quite  thin,  and  be  held  to  pass." 
there  have  been  expressions  of  judges 
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WATS   BY    PRESCRIPTIOlf. 

I.   How  established,  366-33i.  I  III.   Extent  of    Right    acquired,   390- 

II.  When  the  Use  is  permissive  only,  297. 

383-SS9.  I 

I.     How  established, 

S66.  A  right  of  way  l>y  proBorJptloii  may  be  established  in. 
either  of  two  difibrent  ways ;  1,  by  use  witli  knowledge  on  the 
part  of  the  owner,  whose  land  is  need  that  the  person  using  his  land 
claims  a  right  to  use  it;  2,  by  a  ose  so  open  and  notorious  that 
knowledge  of  a  claim  of  right  will  be  preenmed.  Evidence  in 
negation  of  either  or  both  of  these  ways  is  competent.  Evidence 
diBproving  actual  knowledge  of  any  clum  of  right  compels  the 
claimant  to  rely  upon  a  use  of  the  luid  so  visible,  open  and  notori- 
ous that  the  law  would  presume  a  knowledge  of  his  claim  to  use  it 
as  a  matter  of  right. 

If  the  party  upon  whose  land  a  way  is  claimed  has  actual  knowl- 
edge of  the  claim,  much  less  evidence  is  necessary  to  establish  a 
right  by  use  than  when  it  appears  that  he  did  not  have  actual 
knowledge  of  such  a  claim.'  "  To  create  Uie  presumprion  of  a  grant 
of  the  right  of  way,  the  circumstances  attending  its  use  must  be 
such  as  to  make  it  appear  that  it  was  established  for  the  benefit  of 
the  claimant,  or  tliat  it  was  accompanied  by  a  claim  of  right,  or  by 
such  acts  as  manifested  an  intention  to  enjoy  it,  without  regard  to 
the  wishes  of  the  owners  of  the  land-  The  use  must  have  been 
enjoyed  under  such  circumetances  as  will  indicate  tliat  it  lias  been 
claimed  as  a  right,  and  has  not  been  regarded  by  the  parties  merely 
as  a  privilege,  revocable  at  the  pleasure  of  the  owners  of  the  soil."  * 

267-  A  right  of  way  may  be  acquired  by  presoriptioa,  if  the 
use  haa  been  adverso,  open,  notorious  and  oontinuous  for  the 
whole  period  required  to  establish  a  title  to  land  by  adverse  poases- 

'  Veeder  v.  Relyea,  24  N.  V.  S.  188.        '  Dexter  v.  Tree,  117  III.  53J,  541.  6 
See  as  to  easementa  by  prescription  In     N.  E.  Rep.  J06,  per  Shope,  J. 
general,  gg  1SB-B03. 
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sion.'  This  right  is  founded  npon  the  preeumpdon  of  a  grant.  At 
common  law,  such  a  presnmption  could  not  be  indulged  except 
in  the  caee  the  right  had  been  osed  "  for  a  lime  whereof  tlie 
meniorj  of  man  nmneth  not  to  the  contrary."  "  It  was  sufficient 
to  defeat  a  claim  for  such  au  easement  that  there  was  a  time  when 
the  exercise  or  enjoyment  of  the  same  did  not  exist.  No  pre- 
sumption of  a  loat  grant  of  a  right  of  way,  or  other  easement,  would 
be  tolerated  at  common  law,  bo  long  as  a  time  could  be  shown  when 
ench  easement  was  not  in  use.  In  subsequent  times,  however,  and 
especially  in  this  country,  the  law  has  been  much  changed,  and  the 
length  of  time  within  which  such  right  may  be  established  has  been 
much  shortened.  In  Massachusetts  and  otlier  States,  by  repeated 
decisions  the  time  has  been  held  to  be  twenty  years  in  analogy  to 
tlie  statute  limiting  an  entry  into  lands."  * 

Where  the  right  to  use  a  farm  crossing  of  a  railroad,  acquired  by 
reservation  in  the  conveyance  of  the  right  of  way  terminated  with 
the  death  of  the  grantor,  a  prescriptive  right  to  continue  such  use 
cannot  be  acquired  in  less  than  twenty  years.* 

268.  The  aognisltioii  of  rights  of  way  by  presoription  Is  regu- 
lated by  statute  in  several  States.  In  some  States  the  acquisition  of 
snch  rights  may  be  prevented  by  notice  to  the  person  who  is 
adversely  using  the  privilege. 

In  Connecticut,*  no  person  shall  acquire  a  right  of  way,  nor  any 
other  easement,  from,  in,  upon  or  over  the  land  of  another  by  tlie 
adverse  use  or  enjoyment  thereof,  unless  sucli  usti  liaa  been  continued 
nnintermpted  for  fifteen  years.  Tlie  owner  of  land  over  which 
ench  way  or  easement  is  claimed  or  used  may  give  notice  in  writing 
to  tlie  person  claiming  or  using  the  privilege,  of  his  intention  to 
dispute  such  right  of  way  or  other  easement,  and  to  prevent  flie 
other  party  from  acquiring  sneh  right,  and  such  notice  being  served 
and  recorded,  as  provided  in  the  two  succeeding  sections,  shall  be 
deemed  an  interruption  of  such  use  and  shall  prevent  the  acquiring 
of  a  right  thereto  by  the  continuance  of  the  use  for  any  length  of 
time  hereafter. 

In  Georgia,'  the  right  of  private  way  over  another's  land  may 
arise  from  express  grant,  or  from  prescriptioQ  by  seven  years'  unin- 

'  See  g|  ie*-178.  •  Claflin  v.   Boston  S  A.  R.  Co.,  t57 

*  Johnson  v.  Lewis,  4.7  Ark.  66,  1  S.     Mass.  489,  jz  N.  E.  Rep.  659. 
W.  Rep.  339,  14  S.  W.  Rep.  466.  *  G.  S.  1SS8,  g§  1390,  1391. 

•  Code,  18B3,  §§  731,  223S. 
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ternipted  use  tlirougli  improved  lands,  or  twenty  years'  use  over 
wild  lands,  or  by  implication  of  law,  when  such  right  is  necessary 
to  the  enjoyment  of  lands  granted  by  the  same  owner,  or  by  com- 
jjulsory  purchase  and  sale  tlirougli  the  ordinary. 

When  a  person  has  laid  out  a  private  way,  and  has  been  in  the  use 
and  enjoyment  of  it  as  much  as  seven  years,  of  which  the  owners 
have  had  six  months'  knowledge,  without  moving  for  damages,  his 
right  to  use  becomes  complete,  and  such  owners  are  barred  of 
damages. 

In  Indiana,'  a  right  of  way  or  other  casement  shall  not  lie  acquired 
by  adverse  nse,  nulees  such  use  shall  have  been  continued  uninter- 
niptedly  for  twenty  years.  The  owner  of  the  land  or  his  agent  or 
guardian  may  give  notice  to  the  claimant  of  such  right  that  he  will 
dispute  the  same. 

In  Iowa,'  no  right  of  footway,  except  claimed  in  connection  with 
a  right  to  pass  with  carriages,  shall  be  acquired  by  prescription  or 
adverse  use  for  any  length  of  time.  "When  any  person  is  in  tlie 
nse  of  a  way,  or  other  easement  or  privilege,  in  the  land  of  anotlier, 
the  owner  of  the  land  in  such  case  may  give  notice  in  writuig  to 
the  person  claiming  or  using  the  way,  easement  or  privilege,  of  his 
intention  to  dispute  any  right  arising  from  such  claim  or  use,  and 
such  notice,  ser\'ed  and  recorded  as  provided,  shall  be  deemed  an 
interruption  of  such  use,  and  prevent  the  acquiring  of  any  right 
thereto  by  the  continuance  of  sncli  use  for  any  length  of  time  there- 
after. 

In  Maine,*  no  person  shall  acquire  a  right  of  way,  or  otlier  ease- 
ment from,  in,  upon  or  over  the  land  of  another,  by  the  adverse  use 
and  enjoyment  thereof,  unless  it  is  continued  uninterruptedly  for 
twenty  years;  and  the  owner  of  such  land,  to  prevent  such  right, 
may  give  notice  in  writing,  to  tiie  person  claiming  it,  of  his  intention 
to  contest  snch  right  or  easement,  which,  being  served  and  recorded 
ae  hereinafter  stated,  shall  be  deemed  an  int«rruption  of  such  nse, 
and  prevent  the  acquisition  of  a  right  thereto. 

In  Massachusetts,^  no  person  shall  acquire  by  adverse  use  or  enjoy- 
ment, a  right  or  privilege  of  way  or  other  easement  from,  in,  upon 


'  Addol  Suis.  J894.   %%  574^.   5747-  to  "hat  c< 

And  see  Conner  v.  Woodfill,  ii6  Ind.  this  siaiute,  see  Churchill  v.  Burlington 

85,  95  N.  E.  Rep.  8;6;  Parish  v.  Kas-  Water  Co.  (Iowa)  6a  N.  W.  Rep.    646. 

pare,  rog  Ind,  586,  10  N.  E.  Rep.  109;  '  R.  S.  1S83,  ch.  105,  g  13. 

McCardle  v.   Barricklow,  68  Ind.  356.  *  P.S.    rSSa,  ch,  las,  g§  3,  3.  4, 

'Annol.  Code. 1888,  §§3208,  3209-  As 
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or  over  the  land  of  another,  unless  sQch  use  or  eajoyment  is  con- 
tinned  uninterrupted  for  twenty  jears. 

Wlien  a  person  apprehends  that  a  right  of  way  or  other  easement 
in  or  over  his  land  may  be  acquired  by  custom,  nse  or  otherwise, 
by  any  person  or  class  of  persons,  he  may  give  public  notice  of  his 
intention  to  prevent  any  person  from  acquiring  such  easement,  by 
causing  a  copy  of  such  notice  to  be  posted  in  some  conspicuous  place 
upon  the  premises  for  six  successive  days,  and  the  posting  of  such 
copy  shall  prevent  the  acquiring  of  such  easement  by  use  for  any 
length  of  time  thereafter;  or  he  may  prevent  a  particular  person 
or  persons  from  acquiring  such  easement  by  causing  a  copy  of  such 
a  notice  to  be  served  upon  him  or  them  in  tlie  manner  provided  by 
law  for  the  service  of  an  original  Bmnmons  in  a  civil  action. 
A  notice  so  given  shall  be  deemed  to  he  so  far  a  disturbance  of  the 
easement  to  which  it  relates  as  to  enable  tlie  party  claiming  such 
easement  to  bring  an  action  of  tort  for  such  disturbance  for  tlie  pur- 
pose of  trying  the  right. 

In  Pennsylvania,'  no  right  of  way  shall  be  acquired  by  user,  where 
such  way  passes  through  unincloeed  woodland ;  but  on  clearing  such 
woodland,  the  owner  shall  be  at  liberty  to  inclose  the  same,  as  if 
no  such  way  had  been  used  through  the  same.  Under  this  act  a  pre- 
scriptive right  by  continuous  use  for  twenty -one  years  of  a  way  over 
arable  land  does  not  draw  with  it  a  right  of  way  over  the  uninclosed 
woodland  belonging  to  the  owner  of  the  arable  land  and  adjoining 
enoh  land.* 

In  Rhode  Island '  no  right  of  footway,  except  claimed  in  con- 
nection with  a  right  to  pass  with  carriages,  shall  be  acquired  by 
prescription  or  adverse  use  for  any  length  of  time.  Prescriptive 
lights  in  any  way,  easement  or  privil^e  may  be  prevented  by  notice 
in  writing,  duly  served  and  recorded. 

269.  An  easement  of  way  oaimot  be  aoquired  l>7  presoription 
nnleu  the  um  was  adverse  under  claim  of  right,  and  with  the 
knowledge  of  the  owner  of  the  servient  estate.*     But  it  is  not  essential 

'  a  Brighlley's  Pardon's  Dig,,  p.  2083.  otherwise  before  ihe  hcI.     Reimer  v. 

being  act  of  April  aj,  iSjo,  g  ao.  Stuber,  20  Pa.  St.  458,   59  Am.   Dec. 

'  Kunz  V.   Hoke,  173  Pa.  St.  165,  33  744. 

All.   Rep.  549,  37  W.  K,  C.  369.    The  •  G.  L.  1896,  ch.  aos,  gg  s.  d- 

act   was  not  retroaclivc.      Okeson    v.  *  See  g  IH. 

Patterson,    39    Pa.   St.  33;    Fisher  v.  Ulsals:     Dexter  v.  Tree,  117  111.  531, 

Farlej.  33  Pa.  St.   501.     The  Uw  was  6  N.  E.  Rep.  506;  Chicago  v.  Chicago, 
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that  Boch  owner  should  have  actoal  knowledge  of  the  advene  user. 
If  euch  user  has  been  for  the  reqoisite  time  open,  notorions,  visible, 
iminteirapted  and  undisputed  nnder  claim  of  right  adverse  to  each 
owner,  ho  is  charged  witit  knowledge  of  each  near  and  hie  Rcqoies- 
oence  in  it  is  implied.'  "  It  ia  true  that  it  is  B^d  in  some  of  the 
text-books  and  decided  cafles,  that  to  constitate  an  easement  by  pre- 
ecriptioQ,  the  nser  ramt  have  been  for  the  requisite  time  '  with  the 
knowledge  and  acquiescence'  of  the  owner  of  the  servient  tenement. 
Bat  I  apprehend  all  that  is  meant  by  the  phrase  quoted  is  that  the 
user  must  have  been  not  clandestine  or  by  stealth,  bnt  open,  notori- 
ous, visible  and  undisputed ;  and  when  such  a  user  is  under  claim  of 
right,  adverse,  the  owner  of  the  servient  tenement  is  charged  witli 
notice  thereof,  and  his  acquiescence  is  implied.  I  have  been  able 
to  find  no  case  wliich  holds  that  in  the  case  of  such  user  the  ease- 
ment can  be  defeated  by  mere  proof  that  the  owner  of  the  servient 
tenement  did  not  have  knowledge  of  the  user. "  '  If  the  nser  of  the 
way  has  been  adverse  continuously  and  unintermpt«dly  under  euch 
circumstances  that  the  knowledge  and  acquiescence  of  the  owner  of 
the  land  is  implied,  it  is  not  necessary  that  the  right  to  the  way 

R.   I.  &  P.  R.  Co.,  153  III.  561.  38  N.  309;  Curtis  v.   Keesler,   14  Barb.  511; 

E.  Rep.  768.  Iselio  v.  Starin,  71  Hun,  164,  54  N.  Y. 

Indiuw:    Davis  v.  Cleveland,  C,  C.  St.  357.  ^4  >!■  V.  Supp.  748. 

&  Si.  L.  R.  Co.,  i4olDd.  46S,  39  K.  E.  Sorth  OftroliAk :     Mebane  v.   Patrick, 

Rep.  495;  McCardle  v.  Barricklow,  68  i  Jones,  33;  Smith  v.  Bennett,  i  Jones, 

Ind.   356:    Hill   V.   Hagaman  ,  84   Ind.  37a;  Ing-raham  v.  Hough,  I  Jones,  39. 

387;  Parish  V.   Kasparc,  109  Ind.  586,  Psiiiuylvuiia :      Bennett    v.    Biddle, 

10  N.  E.  Rep.  tog;  Nowlin  v.  Whipple.  150  Pa.  St.  430,  34  Atl.  Rep.  73S,  140 

130  Ind.  596,33  N.  E.  Rep.  669:  Palmer  Pa,  St,  396,   ai  Atl,  Rep,  363;  Okeson 

V.  Wright,  58  Ind,  4S6;  Peterson  v.  Mc-  v.  Patterson,  3g  Pa.  St.  33;  Garrett  v. 

Callough,    50   Ind.  35;    Faolcboner   v.  Jackson,  20  Pa.  St.  331. 

Corder,  137  Ind.  164,  36  N.  E.  Rep.  766:  Tnaont:     Clark  v.  Paquette,  66  Vt. 

Harding  v.  Cowgar,   137  Ind.  345,  36  386,  29  Ail.  Rep.  370;  Tracy  v.  Ather- 

N.  E.  Rep.  799;  Bales  v.   Pidgeon,  139  ton,  36  Vt.  503. 

Ind.  548.  3g  N.  E.  Rep.  34.  Tirglnl*:    Smith  v.  Upper  Appomk- 

Kentnofcrt     Hall  v.  McLeod,  a  Met.  tox  Co.,  3  Leigh,  31S. 

98,   74  Am.   Dec.  400;  Gayetty  v.  Be-  '  Ward    v.   Warren,    83    N.   Y.   365. 

thune,   14  Mass.  49,   7  Am.  Dec.  188;  aff'g  ij  Hun,  600;  Bushey  v.  SantiB,  86 

Conyers  v.  Scott,  94  Ky.  133.  3i  S.  W.  Hun,  384,  67  N.   Y.  St.   187,  33  N.  Y. 

Rep.  S30.  Supp.  473;  Nicholls  v.  Wentwonh,  100 

Mmzjlaai:    Cox  v.  Forrest, 60 Md.  74.  K.  Y.  455,  3  N.  E.  Rep.  483;  Hammond 

■MHwhnMtU:      Blake  v.  Everett,    i  v.   Zehner,   31   N.   Y.  118;  Colbum  v. 

Allen,  248;  McCreaty  v.  Boston  &  M.  Marsh,  68  Hun,  369. 

R.  Co.,  153  Mass.  300,  11  L.  R.  A.  359;  •  Ward  v.  Warten,  S3  N,  Y.  065,  a68, 

Coolidge  V.  Learned,  8  Pick.  504.  per  Earl,  J. 

■•wThAt   Parkerv.  Foole,  igWend. 
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HOW    EBTABLISHBD.  [§g  270,  271. 

Bhould  hare  been  claimed  in  words,  or  Hiat  the  owner  of  the  land 
Bhoold  have  admitted  in  words  that  he  knew  of  the  adverse  use  and 
clum  of  right.' 

870.  A  Tight  by  presaription  to  pass  through  a  way  or  alley,  be-  ^\(-^  ' 
longing  to  the  owner  of  adjacent  property  and  kept  open  for  the 
owner's  own  use,  or  tlie  ubb  of  his  tenants  is  not  acquired  by  one 
who  merely  passes  tlirough  it,  and  has  continued  to  do  so  for  many  i 
years,  without  doing  any  adverse  act,  such  as  making  repairs  or 
giving  tlie  owner  any  notice  of  a  claim  to  pass  over  the  alley  as  a 
matter  of  right,  as  distinguished  from  a  mere  license  or  pennission 
of  the  owner.*  The  use  of  a  private  way  without  a  claim  of  right 
does  not  form  the  basis  of  a  prescriptive  right  of  way.'  ^' 

271.  A  way  may  be  established  by  preaoription  without  direct 
evidence  of  its  actual  use  during  each  year.  A  use  may  be  con- 
tinons  though  not  constant,  "  A  right  of  way  means  a  right  to  pass 
over  another's  land,  more  or  less  frequently,  according  to  the  nature 
of  the  use  to  be  made  of  the  eas^nent;  and  how  frequently  is 
immaterial,  provided  it  occurred  as  often  as  the  claimant  had  occa- 
sion or  chose  to  pass.  It  luust  appear  not  to  have  been  interrupted 
by  the  owner  of  the  land  across  whicli  the  right  is  exercised,  nor 
voluntarily  abandoned  by  the  claimant.  Mere  intermission  is  not 
intermption. " ' 

An  occasional  use  of  a  way  for  some  purposes,  or  on  some  extra- 
ordinary occasion  is  not  a  sufficient  ground  for  establishing  a  way  by 

■  Blake  v.  Everett,   t  Allen,  348,  per  ell,  11  A.  £  E.  7SS,  that  there  must  be 

Chapman,  J.  proved  actual  user  at  least  during  the 

'  Cook  V.  Gammon,  93  Ga.  398,  3o  S.  last  year  of  the  period  of  prescription, 

E.  Rep.  33s;  Aaron  v.  Gunnels.  68  Ga..  and   it   had  been   setiled  in  Bailey  v. 

SZS:  Harper  V.  Advent  Parish,  7  Allen,  Appleyard,  S  A.   &   E.   161,  thai  there 

478;  Kilbum  V,  Adams,  7  Met.  33,  3g  must  be  actual  user  at  least  in  the  first 

Am.  Dec.  7S4;  Day  v,  Allender.  sa  Md.  yearof  the  period.    Parke,  B.  expressed 

jti:  Wood  v.  Reed,  30  N.  Y.  Supp.  112;  an   opinion    that   proof   of   some   user 

Speir  V.  New  Utrecht,  49  Hun,  294,  2  every  year  was  essential.     On  appeal 

N.   Y,  Supp.  426:   Clark  v.   Paquetle,  of  Holllns  v.  Vemey,   13  Q,  B.  D.  304, 

66  Vt.  386,  29  Atl.  Rep.  370.  313,  Lindley,  L.  J.,   said:     "  There  is 

*  DrdB  V.  Schmidt,  47  III  App.  167;  no  decision  that  goes  this  length;  and 
Dexier  v.  Tree,  117  III.  532,  6  N.  E.  we  are  not  prepared  to  say  that  the 
Rep.  506;  Quincy  v.  Jones.  76  III.  131.  actual  enjoyment  for  the  full  period  re- 

*  Bodfish  V.  Bodlish,  105  Mass.  317.  quired  by  the  statute  may  not  be  in- 
319,  per  Ames,  J.  In  Holllns  v,  Vemey,  ferred  although  there  is  no  proof  of 
II   Q.   B.  D.   JiJ,   Lord  Coleridge   re-  actual  user  in  every  year." 

yarded  it  as  settled  In  Parker  v.  Mitch-        See  §§  179,  180. 

[15]  225 
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§  272.]  VATS    BT   PBESOBIPnOH. 

prescription.*  A  nae  ]s  not  continnons  when  there  is  an  interval  of 
tive  years  between  the  occasions  of  n^ng  it.* 

A  right  of  waj  cannot  be  acquired  by  prescription,  when  the  ose 
of  it  has  been  at  long  intervals,  and  in  fact  upon  only  two  occasions 
in  twenty  years.  Thus,  where  it  appeared  that  the  way  had  only 
been  used  by  the  party  claiming  it  for  the  removal  of  wood  upon 
adjoining  land,  and  the  wood  was  cut  at  intervals  of  several  years, 
the  last  cutting  having  been  in  the  year  in  which  the  action  was 
commenced,  the  one  next  previous  twelve  yeu«  before,  and  the 
next  at  an  interval  of  twelve  years,  it  was  held  that  there  had  not 
been  an  uninterrupted  enjoyment  of  the  way  for  twenty  years, 
within  the  meaning  of  the  statute  of  limitations,  which  does  not 
apply  to  so  discontinuous  an  easement.* 

272.  It  la  not  notxeaarj  that  the  party  olaimins  a  right  of  wa7 
by  presorlption  should  be  the  only  one  entltlod  to  eitjoy  it,  pro- 
vided he  exercises  the  right  nnder  a  claim  of  right  independently  of 
others.*  The  fact  that  the  owner  of  the  servient  estate  used  the 
same  way  does  not  operate  to  defeat  a  clwm  to  the  way  by  adverse 
use.' 

The  owner  of  woodland  had  used  a  road  through  it  to  reach  the 
public  road  for  fifty  years,  and  one  claiming  an  easement  in  the 
road  had  used  it  for  twenty  years,  dnring  which  time  he  had  kept  it 
up  as  his  right  of  way.  During  the  whole  time  of  its  use  the  road  had 
been  in  substantially  the  same  place  and  had  a  well-defined  bed, 
and  any  change  therein  had  been  such  as  resulted  from  the  fall  of  a 
tree  across  it,  or  other  similar  obstructions.  It  was  held  that  the 
road  was  used  by  the  claimant  as  a  matter  of  right  and  not  of  per- 
mission, and  that  he  had  a  right  to  its  continued  use.* 

'  Esling  V.  Williams,  lo  Pa.  Si.  126.  *  Hansford  v.  Berry,  95  Ky.  56,  23  S. 

•  Watt  V.  Trapp,  2  Rich.  136,  W.   Rep.  665.     Bennett,  C.  J.,  deliver- 

'  Holtins  V.  Verney,  II  Q.  B.  D.  715,  iag  the  opinion,   said;     "  These  facts 

aff'd  13  Q.  B.  D.  304, 10  Eng.  Rul.  Cas.  clearly  create  the  presumption  that  the 

80.     See  g§  IST'IM.  passway  was  used  as  a  maner  of  right, 

'  McKeniie  T.  Elliott.  134  111.  i$6,  24  and,   having  been   so  used  for  fifteen 

N.  E.  Rep.  965;  Drda  v.  Schmidt,  47  years  and  more,  the  claimant's  right 

Itl.  App.  367,  371.  to  its  continued  use  is  established.     If 

'  Bennett  v.  Biddle,  150  Pa.  St.  4*0.  il  be  a  fact  that  ihe  owner  wants  lo 

34  All.   Rep.   738,    140  Pa.   St.   396,21  clear  his  ground  and  fence  it  up,  there 

All.  Rep.  363;  Wanger  V.  Hippie  (Pa.)  is   nothing   in   this   opinion   thai   pre- 

13   All.    Rep.    81;    Cannody   v.    Mul-  eludes  himfrom  applying  to  thecounty 

rooney,   87  Wis.    S5*.    S8   N.  W.   Rep.  coort  to  discontinue  the  right  of  way 

iioo.  established    in    this   case,    and    have 
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HOW    EBTABLIBHED.  [  §  2T3. 

The  acts  of  Btrongers  in  the  use  of  s  way  cannot  in  any  way  qnalify 
a  right  claimed  by  prescription.  Thns  a  right  of  way  claimed  by 
prescription  in  a  particular  conrse,  ie  not  diBproved  by  evidence 
that  strangers  were  accnstomed  to  croBS  the  land  in  different  courses. ' 

273.  The  toot  that  oertain  persons  have  a  right  of  way  by  grant 
does  not  prevent  other  persons  &om  aoqulring  a  presoripti're  right 
to  the  nse  of  the  way,  althongh  the  use  by  the  latter  is  of  the  same 
character  as  that  of  tlie  former.*  "  Different  persons  may  have  a 
right  of  way  over  the  same  place  by  different  titles,  one  by  grant, 
another  by  prescription,  and  a  third  by  custom;  and  each  must  plead 
his  own  titie,  and  if  he  proves  it,  it  is  sufficient,  although  he  may 
also  prove  a  title  in  another,  provided  the  titles  are  distinct  and  not 
inconsistent."*  The  party  claiming  tiie  right  must  show  that  he 
has  acquired  it  by  his  own  use  independent  of  others;  he  cannot 
make  his  right  depend  in  any  degree  upon  the  enjoyment  of  a 
similar  right  by  others.* 

A  corporation,  authorized  to  hold  land  for  the  purposes  of  a  canal, 
purchased  land  by  deed  of  warranty,  constructed  the  canal  across 
it,  and  laid  out  a  road  on  the  bank  of  the  canal  in  the  same  gen- 
eral direction,  although  not  entirely  coinciding  with  an  old  way,  by 
which  the  grantor,  who  owned  an  adjacent  estate,  and  other  per- 
sons, had  been  accustomed  to  pass  over  the  land  granted.  Tlie  road 
along  the  bank  of  the  canal  was  made  much  wider  than  was  neces- 
sary for  a  tow-path,  and  was  graded  and  leveled  bo  as  to  make  it  fit 
for  sil  the  kinds  of  travel  which  used  to  pass  over  the  old  i-oad. 
The  corporation  also  built  a  bridge  over  their  canal,  so  as  to  preserve 
the  connection  of  said  road  witii  a  public  highway ;  and  Uie  new 
road  continued  for  forty  years,  without  interference  or  objection  of 
the  corporation,  to  be  used  as  the  old  one  had  been.  It  was  held 
that  if  the  road  was  not  dedicated  to  the  public,  which  it  seems  it 
was,  the  owner  of  the  adjacent  estate  had  such  a  right  of  way  by 
adverse  use  and  possession  as  raised  a  presumption  of  grant  from 
the  corporation,  which  it  and  those  claiming  under  it  could  not 
now  distnrb.' 

anotber  right  of  way  opened  for  the    31   N.  E.  Rep.  635,  per  Field,  C.  J.; 
benefit  of  the  claimant  oE  the  way,  in     Webster  v.  Lowell,  14a  Mass.  3*4,  334, 
which  case  the  court  will  take  into  con-    S  N.  E.  Rep.  54. 
■ideration  theeqaitiesof  all  the  parties,         '  Kent  ».  Waite,  10  Pick.  138,  143. 
and  act  accordingly."  *  Cox  v.   Forrest,  60  Md.  74;  E>odge 

'  Smith  V.  Lee,  14  Gray,  473,  478.  v.  Stacy,  39  Vt.  558. 

*  Ballard  v.  Demmon,  156  Maes.  449,         '  Curtis  v.  Angier,  4  Gray,  547. 
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§§  274,  275.]  WAYS  by  prescription. 

274.  Proof  of  the  use  of  a  va?  in  oominoQ  -with  the  puhUo  does 
Bot  eatablish  a  right  of  wa;  in  &Tor  of  ao  individual  (Aaimant. 

Snch  a  tise  may  eetablieh  a  right  in  the  public,  bnt  does  not  eetab- 
lieh  a  right  of  private  way  in  the  claimant.' 

Several  pereone,  ae  already  shown,  may  have  a  right  to  the  same 
way,  but  the  idea  of  a  private  right  ia,  that  it  belongs  to  some  per- 
sona to  the  exclusion  of  others.  If  the  whole  community  have  an 
equal  right,  then  the  right  is  in  the  public,  and  the  remedy  for  an 
interference  with  it  b  by  indictment,  and  an  individual  is  without 
remedy  unless  he  can  show  that  the  obstruction  has  occasioned  a 
special  and  peculiar  injury  to  him  not  common  to  the  public.' 

A  private  way  by  prescription  over  land  formerly  a  public  high- 
way, which  has  been  abandoned,  and  the  land  fenced  up,  can  be 
acquired  only  by  a  user  that  was  adverse,  and  the  user  could  not  be 
adverse  wliile  tlie  highway  was  open  to  public  use;  and  therefore  a 
private  right  can  be  established  only  by  an  adverse  user  for  the 
requisite  time  after  the  highway  had  been  abandoned  and  dosed  up.* 

276.  Where  a  right  of  war,  claimed  by  presoription.  is  sooght 
to  be  supported  b;  evldenoe  of  a  beaten,  visible  path,  this  evidence 
may  be  explained  by  proof  that  other  people  besides  the  claimant  of 
the  right  were  in  the  habit  of  crossing  the  close,  not  uniformly,  but 
generally,  in  the  same  path.*  A  way  regularly  formed,  or  graveled 
and  fitted  for  use  as  a  way,  from  the  claimant's  own  estate  to  a  high- 
way across  land  attached  to  a  public  building,  indicating  a  use  by 
the  claimant  distinct  from  any  use  by  tlie  proprietors  of  the  land,  is 
some  evidence  of  an  exclusive  use  by  him,  under  a  claim  of  right.' 

Evidence  that  for  more  than  twenty  years  there  has  beeen  a  well- 
defined  traveled  way,  with  ruts  visible  in  some  parts,  though  not  so 
worn  by  travel  as  to  prevent  the  growtli  of  grass,  leading  from  the 
gate  of  a  house  lot  across  a  meeting-house  green  to  tlie  highway, 
with  no  other  ready  and  convenient  access  to  the  house,  is  sufficient 
evidence  of  a  way  by  prescription  to  be  submitted  to  a  jury,*  "  But 
the  fact  tliat  a  particular  track  or  patli  was  a  little  more  worn  and 
marked  by  travel  than  the  general  surface  of  the  lot,  or  that  the 
adjacent  proprietor  had  occasionally  leveled  a  spot  gulUed  by  the 

'  Day  V.  Allender.  m  Md.  511,  589.  R.  Co.,  67  Ga.  761;  Wheeler  v.  Clark, 

•See    chapter    XII;    Price    v.    Wil-  58  N,  V,  267. 

bourn,  I  Rich.  58;  Barker  v.  Clark,  4  *  Pope  v.  Devereux,  5  Gray,  409. 

N.  H,  380,  17  Am.  Dec.  438.  •  Kilburn  v.  Adttms,  7  Met.  33, 39,  39 

■Black  V.   O'Hara,   54  Conn.    17.   5  Am.  Dec.  754. 

Atl.  Rep.  598;  Glaze  v.  Western  &  Atl.  •  Baker  v.  Crosby,  9  Gray,  431. 
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HOW   ESTABLISHED.  [§§  276,  2T7 

run,  could  eearcely  be  regarded,  indeoendentlj  of  other  proof,  as 
indicative  of  a  claim  of  right."  ' 

276.  Title  to  a  way  by  presoriptioQ  ia  estatfliahed  by  proof  that 
tbe  party  niftiming  the  way  repaired  it  <rfteu  and  made  continn- 
ixis  use  of  it  for  tlie  requisite  time.  If  tlie  owner  uf  tlie  dominant 
estate  during  ench  time  hae  expended  money  in  improving  tlie  way, 
and  the  owner  of  tlie  servient  estate  has  marked  its  boundaries  and 
fenced  it,  these  acts  show  knowledge  of  tlie  use  and  acquiescence  in  if 

Where  one  having  a  private  way  from  liis  honse  to  the  highway, 
allowed  his  brother-in-law,  who  owned  adjoining  land,  to  nse  tJie 
way  with  him  for  twenty  years  and  more,  and  botli  worked  in  build- 
ing and  repairing  the  way,  neither  saying  anything  to  the  other  as 
to  Uie  right  of  the  brother-in-law  to  use  it,  it  was  held  that  these 
facte  afforded  a  presumption  of  a  claim  of  nght.  snch  as  would 
establish  a  prescription.* 

277.  A  way  established  on  the  division  line  between  two  adja- 
cent owners  may  beoome  a  way  by  presoription  tiirongh  the  use  of 
it  by  each  daring  the  requisite  period.*  Chief  Justice  Shaw,  deliver- 
ing the  opinion  in  such  case,  sud:  "  The  use  of  the  common  way 
by  each,  so  far  as  it  was  used  in  and  over  the  soil  of  the  other,  was 
adverse,  uninterrupted  and  used  under  a  claim  of  right  and  con- 
tinued more  than  twenty  years,  and  thereby  each  acquired  such  an 
easement  in  that  portion  of  the  land  of  the  other  whidi  was  covered 
by  the  way  as  the  other  could  not  lawfully  distnrb.  *  *  *  Wlien 
such  actual  uninterrupted  use  of  a  way,  as  of  right,  is  shown  to 
have  existed  a  sufficient  length  of  time  to  create  the  presumption  of 
a  grant,  if  the  other  party  relies  on  the  fact  tiiat  these  acts,  all  or 
some  of  them,  are  permissive,  it  is  incumbent  on  such  party  by 
sufficient  proof  to  rebut  snch  presumption  of  a  non-appearing  grant, 
otherwise  the  presumption  stands  as  sufficient  proof  and  establishes 
the  right."  * 

Where  an  alley  is  laid  out  by  adjacent  owners,  half  of  its  width 

on  the  land  of  each,  and  is  nsed  by  both  of  them  for  a  length  of 

'  Kilburn  V.  Adams,  7  Met.  33,  39.  39  'Barnes  v.   Haynes,   13   Gray,    188; 

Am.  Dec.  754,  P"  Shaw.  C,  J.,  citing  Nicbolls  v.  Wenlworth,  100  N.  Y.  4S5i 

First  Parish   in  Gloucester  v.   BeBch,  461,  3  N.   E.   Rep.  4S3;  Townaend  v. 

3  Pick.  60,  note.  Bissell,  4  Han.  397. 

'  Faokboner  v.  Corder,  137  Ind,  164,  *  Barnes  v.  Haynes,  13  Gray,  iSS,  19a, 

36  N.  E.  Rep.  766.  74  Am.  Dec.  639. 

'  Carmody    v.    Mulrooney,   87    Wis. 
55a,  58  N.  W,  Rep.  1109, 
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§§  278,  279.]  WAYS  by  pbebobiption. 

time  beyond  the  period  of  preecription,  the  nee  of  it  under  a  claim 
of  right  to  the  mntoal  nae  of  the  wliolo  alley,  is  essentially  adverse 
to  a  separate  and  exclufiive  right  to  a  part  of  it  by  either  of  the 
owners.' 

If  a  way  be  established  by  adjoining  owners  along  the  division 
line  of  their  land,  each  contributing  an  equal  portion  of  land  for  tiie 
purpose  as  a  lane  or  way  for  cattle,  bnt  it  is  afterwards  used  hy  both 
proprietors,  as  a  general  way  for  all  purposes,  for  a  period  sufficient 
to  give  a  right  by  prescription,  neither  owner  can  close  up  the  way 
or  the  part  of  it  taken  from  his  own  land,  as  against  the  other.* 

27S.  One  haviog  a  right  of  war  ^7  grant  or  reservation  fin  09r- 
tain  purposes,  may  acquire  an  easement  bjr  presoription  over  the 
■ame  route  fi>r  other  purposes.  But  if  one  has  enjoyed  a  right  of 
way  for  a  period  long  enough  to  give  a  prescriptive  title,  yet  if  the 
use  he  has  made  of  it  has  been  consistent  with  the  deed  granting  or 
reserving  tlie  right,  the  easement  must  have  been  deemed  to  liave 
been  under  the  deed,  and  not  adverse  to  the  grant  or  reser\-ation, 
and  must  be  explained  and  limited  by  the  deed.  An  easement  bv 
grant  or  reservation  may  be  enlarged  by  prescription.  Thus,  if  a 
way  granted  or  reserved  for  foot  passengers  and  for  particular  pur- 
poses, has  been  used  long  enough  to  give  a  title  by  prescription  as 
a  carriage-way,  a  right  by  prescription  to  use  it  as  a  earriage-way 
would  be  established,  notwithstanding  the  origin  of  the  way.' 

279.  A  way  oaimot  be  aoquired  bj  prescriptive  right  if  a  gate 
across  the  way  is  kept  looked  and  the  owner  of  tlie  land  keeps  the 
key.* 

An  interruption  of  the  use  of  the  way  by  the  erection  of  gates  or 
bars,  or  by  ploughing  up  tlie  way,  or  by  the  use  of  any  means  which 
prevent  the  enjoyment  of  it,  rebuts  the  presumption  of  a  grant  and 
the  acquisition  of  a  way  by  prescription.'  The  burden  is  upon  tlie 
party  claiming  the  easement,  notwitlistanding  the  interruption  by  Hie 
owner  to  show  that  such  interruption  was  consistent  with  tlie  claim 
of  a  right  of  way.' 

'  Clark   V.    Henckel   (Md.).    a6    All.  Bushejr  v.  SantiS,  86  Hun,  354,  67  N. 

Rep.  1039.  Y.  St.  187,  33  N.  Y.  Supp.  473. 

'  Thompson  v.  Easley,  87  Ga.  320,  13        '  Willey  v.  Norfolk  So.  R.  Co..  96  K. 

S.  E.  Rep.  511.  C.  408,   I  S.   E.   Rep.  446;   Barker  v. 

•Atkins   V.  Bordman,  io  Pick.  291,  Clark,  4  N.  H.  380.  17  Am.  Dec.  418. 

•Luecken  v.  Wuesl,  31  III.  App.  506;  See  Weld  v.  Brooks.  152  Mass,  297, 
Plimpton  V.  Converse,  43  Vl.  712. 
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S80.  A  private  right  ofiraylarpresotlptionoaiilMaoqiiirod  over 
the  looatioiL  of  a  railroad  notwithstanding  a  statute  imposing  a 
penalty  on  any  person  who,  without  right,  knowingly  stands,  or 
walks,  or  rides,  or  drives  a  horse  on  a  railroad.'  "The  right  to 
maintain  a  private  crossing  is  also  one  which  tlie  railroad  might  grant, 
and  to  which  it  could  give  consent.  Tlie  acts  done  in  assertion 
of  such  a  right,  or  by  virtue  of  auch  an  alleged  consent,  are  not  to 
be  treated  ae  originally  wrongful,  when  they  have  been  continued 
over  twenty  years,  and  when  tlie  party  affected  thereby  has  acquiesced 
for  that  length  of  time,"  ' 

One  who  has  used  in  connection  with  his  land  a  crossing  over  a 
ndlroad  track  for  a  period  sufficient  to  give  him  title  by  prescription 
has  an  easement  appurtenant  to  his  I^id,  and  may  maintain  an  action 
for  its  obstruction,  regardless  of  its  value.' 

A  public  footway  may  also  be  acquired  across  a  rulroad  track  by 
prescription.*  The  fact  that  at  the  outset  Uiere  existed  merely  a 
private  farm  crossing  where  the  public  footway  is  claimed,  and  tliat 
this  crosdng  was  established  by  agreement  for  the  convenience  of 
the  owner  of  the  land  through  which  the  rulroad  was  built,  is  not 
decisive  to  show  that  such  crosdng  might  not,  in  the  course  of  tune, 
become  a  public  way  by  prescription.' 

One  cannot  gMn  a  prescriptive  right  in  land  of  which  he  holds  the 
title  and  rightfully  the  possession,  though  another  be  in  actual  pos- 
session. The  possession  is  legally  referred  to  tlie  owner  of  the  tide, 
and  such  owner  cannot  have  adverse  possession  as  against  the  party 
in  wrongful  possession ;  but  the  possession  of  the  owner  is  consistent 
with  his  rights.  Accordingly  a  riglit  of  way  by  prescription  cannot 
be  acquired  over  a  railroad,  whose  location  runs  tiirough  the  land  of 
the  person  claiming  such  right,  while  the  railroad  corporation  neglects 

'Turner   v.   Fitchburg   R.   Co.,    145  'Turnerv.FitchburgR.Co.,i45Mass, 

Mass.  433,   14  N.  E.   Rep.   627.     And  433,  14  N.  E.  Rep.  627,  per  Devens,  J. 

see   Deerfleld  v.  Connecticut  River  R.  *  Hardy   v.  Ala.   &  V.   Ry.  Co.,    73 

Co.,  144  Mass.  325,  II  N.  E.  Rep.  105;  Miss.  719,  ig  So.  Rep.  661. 

Wright  V,   Boston  &   A.    R.   Co.,   143  *Fi[chburg  R.  Co.  v.  Page,  131  Mass, 

Mass.  396,  299,  7  N.  E.  Rep.  866;  Gay  391;  McCreary  v.  Boston  &  M.  R,  Co., 

V,  Bosion  &  A.  R.  Co..  141  Mass.  407,  153  Mass.  300,  26  N.  E.  Rep.  864.  n  L. 

6  N.  E.  Rep.  236;  Fitchburg  R.  Co.  v.  R.  A.  359. 

Frost.  147  Mass.  iiS,  121,  j6  M.  E.  Rep.  'McCreary  v.  Bosion  &  M.   R.  Co., 

773;    Filchburg    R     Co.   v.   Page,   131  153  Mass,  300,  26  N.  E.  Rep,  864,  11  L. 

Mass.  39i[  McCretry  v.  Boston  &  M.  R.  A.  359;  Weld  v.  Brooks,  152  Mass. 

R.  Co.,  153  Mast.  300,  II  L.   R.   A.  197;  Sprow  v.  Boston  &  A.  R,  Co.,  163 

9$9.  Mass.  330. 
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to  comply  with  &  decree  of  the  county  commiseioners,  made  ui)on  the 
petition  of  sttch  landowner,  that  the  corporation  give  Becurity  for 
the  payment  of  damages  for  the  land  taken,  and  no  payment  or 
settlement  of  euch  damages  is  made.' 

281.  A  presoriptlTe  right  to  a  pasaage-wa^  along  the  traak  or 
Tight  of  way  of  a  railroad  oannot  be  aoqulred  Isy  the  publlo,  or  by 
individnals  while  the  railroad  company  liae  constantly  need  a  single 
track  over  such  right  of  way.  The  construction  and  operation  of 
one  track  npon  its  location  is  an  assertion  of  right  to  the  entire  width 
of  ite  right  of  way.  The  presence  of  a  track  constantly  in  use  is  a 
defiant  badge  of  ownership,  and  the  only  practical  assertion  of  title 
that  can  be  made.  If  the  public  has  iised  paths  by  the  side  of  the 
railroad  track  for  any  length  of  time,  the  use  must  be  considered  as 
permissive  and  not  adverse.  An  injunction  will  be  issned  in  behalf 
of  the  railroad  company  to  restrain  any  interference  with  the  laying 
of  a  second  track  over  snch  part  of  its  way  as  has  been  need  by  the 
public  ae  a  footway  for  more  than  twenty-one  years.' 

II,     When  the  Use  is  Permissive  Only. 

282.  If  the  use  of  a  way  over  onea'B  land  be  shown  to  be  per- 
missive only,  no  right  to  use  it  is  conferred,  though  the  uae  may 
have  continued  for  a  century,  or  any  length  of  time.*  "  A  different 
doctrine  would  have  a  tendency  to  destroy  all  neighborhood  accom- 
modation in  the  way  of  travel ;  for  if  it  were  once  understood  tliat  a 

'Smith  V.  New  York  &N.  E.  R.  Co.,  Rep.  864,  11  L.  R.  A.  359;    PeonsyU 

143  Mass.  31,  6  N.  E.  Rep.  841.  vania  R.  Co.  v.  Hulse  (K.  J.  L.),  35  Atl. 

•Pennsylvania  R.  Co.  v.  Freeport,  Rep.  790;    Hill  v.   Hagaman.  84  Ind. 

13S  Pa.  St.  91,  30  All.  Rep.  940.     And  287;  Nowlin  v.  Whipple,  lao  Ind.  596, 

see  also  Rochdale  Canal  v.  RaddifTe,  33  N.  E.  Rep.  669;  Shellhousc  v.  State, 

18  Q,  B,  387;  Staffordshire  &  W.  Canal  no  Ind.  509,  "   N.  E.  Rep.  484;  Car. 

Nav.  V.  Binningham  Canal   Nav.,   L.  gar  v.  Fee,  140  Ind.  573,  57S,  39  N.  E, 

R.  I  Gng.  &  Irish  App.  3S4;  Sapp  v.  Rep.  93;    Nelson    v.    Nelson,   41    Mo. 

Northern  C.  R.  Co.,  51  Md.  115.  App.   130;   Clark  v.   Paquecte,   66  Vt. 

•Hall  V.  McLeod,  3  Met,  (Ky.)98.  74  386,  39  Atl.  Rep.  370;  Flora  v.  Car- 
Am.  Dec,  400;  Conyere  v.  Scott,  94  bean,  38  N.  Y,  in;  White  v.  Spencer, 
Ky.  133,  ai  S.  W.  Rep.  530;  Dexter  v.  14  N.  Y.  347;  Burnham  v.  McQuesten, 
Tree.  117  HI-  533,  6  N.  E.  Rep.  506;  48  N.  H.  446;  Ingraham  v.  Hough,  1 
Quincy  v.  Jonea,  76  III.  831,  ao  Am.  Jones,  39;  O'Brien's  App.,  ii  W.  N. 
Rep.  343;  Kuhlman  v,  Hecht,  77  III.  C.  339;  Bennett  v.  Biddlc,  140  Pa.  St. 
570;  Thomas  v.  England,  71  Cal.  456.  396,  ai  Atl.  Rep.  363.  15°  P".  St.  420, 
12  Pac.  Rep.  491;  McCreary  v.  Boston  24  Atl,  Rep.  738  Okeson  v.  Paitersoa, 
&  M.  R.  Co.,  153  Mass.  300,  36  N.  E.  39  Pa.  St.  aa. 
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man,  by  aUowiug  liis  neighbor  to  pass  through  Us  farm  without 
objection  over  the  pass-way  which  he  nsed  himself,  would  thereby, 
after  the  lapse  of  twenty  or  thirty  years,  confer  a  right  on  him  to 
require  the  paes-waj  to  be  kept  open  for  his  benefit  and  enjoyment, 
a  prohibition  against  all  such  travel  would  immediately  ensne.  To 
create  the  presumption  of  a  grant  of  the  right  of  way,  tlie  cireiim- 
Btances  attending  its  use  most  be  such  as  to  make  it  appear  that  it 
was  established  for  the  benefit  of  the  claimant,  or  that  its  use  was 
accompanied  by  a  claim  of  right,  or  by  such  acts  as  manifested  an 
intention  to  enjoy  it,  without  regard  to  tiie  wishes  of  the  owner  of 
the  laud.  The  use  must  have  been  enjoyed  under  snch  circumstances 
as  will  indicate  that  it  haa  been  claimed  as  a  right,  and  has  not  been 
reguxled  by  the  parties  merely  as  a  privilege  revocable  at  the  pleas- 
ure of  the  owner  of  tiie  soil."  ' 

^Vhere  each  of  two  brothers  owning  adjoining  farms,  permitted 
the  otiier  to  pass  over  his  fields  as  a  matter  of  mutual  accommoda- 
tion, and  after  the  title  of  one  had  passed  to  a  stranger,  such  travel 
was  continued  for  more  tlian  twenty-one  years,  but  in  the  spirit  of 
accommodation,  the  uses  of  neither  party  was  adverse  to  the  other, 
and  no  easement  was  acquired  thereby.' 

283.  A  right  of  way  jnay  be  ooquired  hy  prescription  althougli 
the  use  began  under  a  mere  license  or  verbal  oonaent  provided  the 
other  requisites  of  a  prescriptive  right  ejdsts; '  that  is,  the  user  mast 
have  been  exercised  under  a  claim  of  right  for  the  full  prescriptive 
period,  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
servient  estate,  under  cireumstauces  showing  the  user  to  be  adverse. 

A  right  of  way  may  be  so  acquired  altliough  tiie  user  began  in  a 
trespass,  provided  the  possession  is  continued  under  a  clfum  of  riglit.* 

Proof  that  one  has  used  a  private  way  under  a  verbal  contract  or 
conveyance  of  the  right  by  the  landowner  is  sufficient  to  rebut  a 

I  Hall  V.  McLeod,  a  Mete.  (Ky.)  98,  Iowa,  48s:  McKenzie  v.  Elliott,  134  III. 

lot,   74  Am.   Dec.  400,   per   Simpson,  156,   34   N.    E.    Rep.   965;    Talbott   v. 

C.  J.  Thorn,  91   Ky.  417,  16  S.  W.  Rep.   88; 

'Bennett  v.  Biddle,  140  Pa.  St.  396,  Hill  v.  Hagaman,  84  Ind.  187;  Bar- 
it  Atl.  Rep.  363,  affi'd  150  Pa.  St.  420,  bour  v.  Pierce,  43  Cal.  657;  Coventon 
24  Atl.  Rep.  738-  V.  Seufert,  33  Orcg.  548.  32  Pac.   Rep. 

'Ashley    v.   Ashley,   4    Gray,    197;  508. 
Steams  v.  Janes,  la  Allen,   582;   Mc-        'Sibley  v.  Ellis,  n  Gray. 4t7;  Lanter 

Allister  v.  Pickup,  84  lovra,  6s,  50  N.  v.  Booth,  50  Miss.  410,  416 
W.    Rep.   5S6;    Siaie    v.    Taclcer,    36 
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contention  that  the  user  was  pennisdre,  though  the  contract  is  not 
enforceable  as  a  contract.' 

284.  Of  oonrse,  if  one  enten  as  the  tenant  of  another  or  holds 
under  him  by  contract  in  any  way,  he  cannot  acquire  any  prescrip- 
tive right  while  he  thus  holds;  nor  will  any  portion  of  the  time  dur- 
ing which  he  thus  holds  be  counted  in  making  oat  the  prescriptive 
right.* 

If  the  use  of  a  way  was  begun  onder  a  license  to  one  who  after- 
wards repudiated  the  license,  he  can  acquire  a  right  by  prescription 
only  by  use  of  the  way  for  the  period  of  limitation,  after  he  has 
repudiated  the  license,  and  claimed  a  right  in  himself,  adverse  to 
the  owner  of  the  land,  with  knowledge  of  such  claim  and  acqui- 
escence in  it  by  the  owner  of  the  land." 

286.  The  use  of  a  way  over  uninoloeed  land  oonneoted  with  a 
pubUo  building  is  nsuaU;  to  be  regarded  as  permiflsiTe,  and  not 
adverse.  Chief  Justice  Shaw,  with  his  usual  clearness  and  com- 
pleteness, states  the  law  applicable  in  such  a  case:  "  The  rule  we 
think  is,  that  where  a  tract  of  land,  attached  to  a  pnblic  building, 
such  as  a  meeting-house,  town  house,  school  house,  and  the  like, 
and  occupied  with  such  house,  is  designedly  left  open,  and  nninclosed 
for  convenience  or  ornament,  the  passage  of  persons  over  it,  in  com- 
mon with  those  for  whose  ose  it  is  appropriated,  is,  in  general,  to 
be  regarded  as  permissive,  and  under  an  implied  license,  and  not 
adverse.  Such  a  ose  is  not  inconsistent  with  the  only  use  which  the 
proprietors  think  fit  to  make  of  it;  and,  therefore,  until  they  think 
proper  to  enclose  it,  such  use  is  not  adverse,  and  will  not  preclude 
them  from  enclosing  it,  when  other  views  of  the  interests  of  the 
proprietors  render  it  proper  to  do  so.  And  though  an  adjacent  pro- 
prietor may  make  such  use  of  the  open  land  more  frequently  than 
another,  yet  the  same  rule  will  apply  nuless  there  be  some  decisive 
act,  indicating  a  separate  and  exclusive  use,  nnder  a  clum  of  right. 
A  regularly  formed  and  wrought  way  across  the  ground,  paved, 
macadamized,  or  graveled  and  fitted  for  use  as  a  way,  from  his 

'  Talbott  V.  Thorn,  qi  Ky.  417,  16  S.  W.  Rep.  734;  Gayford  v.  MoSact,  L.  R. 

W.  Rep,  88;  Bright  v.  Dunn  (Ky.)  15  tCh.  133. 

S.  W.  Rep.  7.  779,  la  Ky.  L.  Rep.  63g.  'HJll  v.  Hagaman,  84  lod.  187.  agS: 

690.  Eckenon  v.  Ciippen,  no  N.  Y.  585,  iS 

'Kuhlman    v.   Hecht,  77    III.    570;  N.  E.  Rep.  443:  Thoemke  v.  Fiedler, 

O'Brien's   App.,   11   W.   N.   Caa.   339;  91  Wis.  386,  390. 
Vossen   v.  Daatel,  116  Mo.   379,  31  S. 

234 
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own  estate  to  the  highway,  indicating  a  use  diBtinct  from  any  use 
to  be  made  of  it  by  the  proprietors,  wotild,  in  onr  opinion,  be  evi- 
dence of  such  exclofliTe  use  and  clmm  of  right.  So  would  be  any 
plain,  nneqniTocal  act,  indicating  a  pecnliar  and  excluBive  claim 
open  and  ostensible,  and  distinguishable  from  that  of  others.  But 
the  fact  that  a  particular  track  or  line  was  a  littie  more  worn  and 
marked  by  travel  than  the  general  surface  of  the  lot,  or  that  the 
adjacent  proprietor  had  occasionally  leveled  a  spot  gulhed  by  the 
rain,  eonld  scarcely  be  regarded,  independently  of  other  proof,  as 
indicative  of  a  claim  of  right."  ' 

Tlie  land  in  front  of  an  academy  building  was  thrown  open  as  a 
common,  and  a  way  over  it  was  used  for  more  than  twenty  years, 
by  one  who  made  occasional  repairs  of  it  for  liis  own  convenience. 
After  twenty  years  of  such  use  the  proprietor  of  the  ground  bnilt  a 
fence  across  the  way,  with  a  gate,  and  informed  the  person  using  it 
that  it  was  done  to  prevent  his  using  the  way,  in  reply  to  which 
statement,  such  person  asserted  no  right  of  way.  It  was  held  that 
a  jury  might  properly  iind  that  such  user  was  permissive  and  not 
adverse.  ' '  To  prove  the  use  to  be  adverse,  it  is  not  sufficient  to  show 
an  intention  alone  to  claim  it  as  of  right,  but  that  intention  must  be 
made  manifest  by  acts  of  clear  and  unequivocal  character  that  notice 
to  the  owner  of  the  claim  might  reasonably  be  inferred;  and  it  is 
very  apparent  that  a  user,  which  in  ordinary  easea  would  indicate 
a  claim  of  right  and  fnmish  reasonable  evidence  of  notice  to  the 
owner,  might  wholly  fail  to  f Ornish  such  indication  where  the  land 
was  laid  in  common  under  sucli  circumstances  as  to  be  an  impUed 
license  to  all  persons  to  pass  over  it."  * 

S86.  The  oiroumstanoes  attending  the  use  of  a  way  over  unin- 
closed  woodland  may  determine  whether  the  use  was  under  a 
olaim  of  right,  or  merely  as  a  privilege  revocable  at  the  pleasure  of 
the  owner  of  the  land.  That  such  a  way  was  used  merely  as  a  pri- 
vilege and  not  as  a  matter  of  right,  is  evident  from  the  fact  that  the 
way  has  been  changed  in  location  from  time  to  time  as  the  owner 
bronght  different  parte  of  his  land  under  cultivation,  and  no  question 
was  raised  by  those  who  used  the  way  as  to  his  right  to  close  the 

'  Kllbuin   V.  Adams,  7   Met.   33,  39,  '  Burnham  v.  McQuesten,  4S  N.  H. 

39  Am.  Dec.  754,  per  Shaw.  C.  J.     See  446,  454,   per   Bellows,   J.     Following 

GlouccstcE   First   Parish   v.   Beach,   3  Kilbum  v.  Adams,  9  Mel.  33,  39  Am. 

Pick.  60,  note;  Harper  v.  Advent  Par-  Dec.  7S4. 
ish,   7   Allen,   478:    Burnham   v.    Mc- 
Questen. W  N.  H.  446. 
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ways.  "  The  uncleared  sod  unincloBed  condition  of  the  land  where 
ttie  passage-way  is  located;  the  recognized  right  of  the  owner  to 
change  and  to  discontinue  at  will  the  different  pass- ways  over  hie  land, 
and  the  customary  and  free  use  of  pass- ways  through  appellee's  wood- 
land, make  it  evident  no  person  ever  treated  or  regarded  his  use  of 
the  pass-way  in  dispute  as  anything  more  than  a  perinisBive  nse  which 
the  owner  might  revoke  at  any  time."  ' 

The  generally  established  rule  is  that  a  right  of  way  may  be 
created  by  prescription  over  wild  woodland,  as  well  as  over  inclosed 
land.' 

S87-  In  some  states  a  right  of  way  oannot  be  aoquired  through 
uninolosed  woodland,  unless,  in  addition  to  the  use  of  a  way,  there 
is  some  act  showing  it  is  claimed  by  right,  such  as  cutting  the  wood 
to  clear  a  road,  or  working  upon  it  to  make  it  possible,  or  some  act 
which  amounts  to  a  notorious  assertion  of  right.* 

This  rule  as  regards  ways  over  nninclosed  woodland,  has  been 
declared  by  statute  in  Pennsylvania ;  *  tliough  previous  to  the  statute 
the  common-law  doctrine  prevailed.  In  an  early  case  in  which  the 
ruling  of  Hie  lower  court  was  tliat  the  character  of  the  land,  which 
wsB  nninclosed  woodland,  rebutted  the  presumption  of  a  grant  of 
a  right  of  way,  the  Supreme  Court  reversed  this  ruling,  Kennedy, 
J.,  saying:  "  There  seems  to  be  no  reason  for  making  any  dis- 
tinction between  the  legal  effect  of  a  person's  occupying,  for  the 
space  of  twenty-one  years,  a  way  over  tlie  clear  land  of  another, 
which  is  inclosed  by  a  visible  fence,  and  his  clear  or  woodland  that 
is  uninclosed,  or  inclosed  merely  by  an  ideal  one.     For  all  are  con- 

'  Conyers  v,  Scott,  w  Ky.  133,  at  S.  raany  years;  Ihai,  in  order  to  create  a 

W.  Rep.   S30,   per  Lewis,  J.     And  see  right  of  way  by  prescription.  It  must 

O'Daniel  v.  O'D^niel,  88  Ky.  i8s.  10  S.  be  shown  thai  it  was  claimed  and  used 

W.  Rep.  63S.  as  an  adverse  right  for  at  least  fifteen 

In  Bowman  v.  Wickliffe,  15  B.  Mon.  years,  and.  as  long  as  it  was  used  per- 

84,  98,  it  appeared  that  there  were  sev-  missively,  no  presumption  of  adverse 

cral  pass-nays  over  the  owner's  wood-  use  could  arise. 

land;  thatthey  werechanged  from  lime  'Hansford    v.-  Berry,    95    Ky.    56; 

to  time  by  the  owner,  and  one  or  ihe  Conyers  v.  Scoit,  94  Ky.  133;  Talbott 

other  discontinued  aa  he  cleared   Ihe  v.  Thorn,  91  Ky.  417. 

land,  and  new  ones  opened;  and  that  *  Walt  v.  Trapp,  3  Rich,  tjfi;  Gibson 

no  one  claimed  che  pass-way  as  a  mat-  v.  Durham.  3  Rich.  85 :  Nash  v.  Peden, 

ler  of  right,  but  all  claimed  it  by  per-  l  Spear,  17;  Sims  v.  Davis.  Chev.  I.  34 

mission  only.  Under  the  circumstances.  Am.  Dec.  5S1;  Smith  v.  Ktoard,  s  Hill, 

the  court  held  that  there  was  no  pre-  643- 

sumption    of    adverse    use,    although.  *%  S6S. 
such    permission    had   continued    for 
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sidered  ae  inclosed  by  the  law;  and  tlie  owner  is  entitlea  to  be  pro- 
tected in  the  quiet,  exclusive  and  undisturbed  enjoyment  of  the 
latter  description  of  land,  as  much,  and  to  as  great  an  extent  as  in 
that  of  the  former.  It  is,  therefore,  obvious,  that  such  an  occupa- 
tion of  a  way  over  either  is  equally  opposed  to  the  absolute  right 
and  dominion  of  the  owner  over  his  laud,  and  can  only  be  lawfully 
exercised  by  another,  either  as  a  matter  of  right,  under  a  grant  from 
him,  or  by  leave  or  favor. ' ' ' 

288.  TTbo  by  the  public  of  a  private  way  which  the  owners^ 
maintain  privately  for  their  own  oonveoienoe  ia  permiasiTs,  or  by 
license,  and  lacks  the  essential  characteristics  required  to  work  a  pre- 
sumption of  grant  or  title  in  the  public  for  a  public  highway.*  The 
mere  fact  that  a  fanner  leaves  a  lane  open  through  hie  farm  for  his 
own  accommodation  and  that  of  his  neighbor,  does  not  authorize  any 
inference  that  it  is  his  intention  to  dedicate  the  way  to  the  public, 
or  that  those  who  use  the  way  have  any  right  other  than  a  mere 
license  revocable  at  any  time.'  From  the  fact  that  a  way  is  kept 
open  and  used  by  the  owner  for  his  own  purposes,  it  may  properly 
be  inferred  that  ^le  use  of  it  by  others  b  with  his  consent.* 

The  owner  of  a  wheelwright  shop  kept  the  yard  and  gronnds 
about  the  shop  open  to  the  public  to  pass  and  repass,  in  connection 
with  his  business.  The  owner  of  a  grist  mill  adjoining  such  J'ard, 
claimed  a  prescriptive  right  to  pass  over  it  by  reason  of  an  uninter- 
rupted, open  and  notorious  use  for  a  period  sufBcient  to  give  a  pre- 
scriptive right.  It  was  held,  however,  that  such  use  would  be 
presumed  to  be  with  the  permission  of  the  owner;  and  would  not 
be  presumed  to  be  adverse  to  the  owner  or  under  a  claim  of  i-ight 
by  the  owner  of  the  grist  mill.  The  elaunant  of  a  right  of  way, 
in  such  case,  in  order  to  establish  it  must  show  some  act  appropri- 
ating the  way  peculiarly  to  himself,  and  more  clearly  indicative  of 
a  claim  of  right  than  his  open  and  notorious  use  of  the  way.'       _,^ 

'  Worrall  v.  Rhoads,  a  Whait.  4*7,  30  Stacey  v.  Miller,  14  Mo.   478;   Kansas 

Am.  Dec.  374,  followed  in   Reimer  v.  City  C.  &  S.  R,  Co.  v.  Woolard,  60  Mo. 

Stuber,  20  Pa.  Si.  458,  59  Am.  Dec.  App.  631. 

744.  *  Wood  V.  Reed,  6a  N.  V.  St.  33.  30 

•Speir  V.  New  Ulrecbt.  49  Hun,  394.  N.   Y.   Supp.    ita;    Harper  v.   Advent 

3  N,   Y.   Supp,   4*6,  17  N.  Y.  St.   717;  Parish,    7     Allen,     478;     Kilburn     v. 

Wood  V.  Reed,  6a  N.   Y.  Si.  33,  30  N.  Adams,  7  Met.  33,  39  Am.  Dec.  754. 

Y.  Supp.  ira;  Harkness  v.  Woodman-  'Plimpton  v.  Convene,  44  Vt.   158, 

see,  7  Utah,  337,  36  Pac.  Rep.  391.  42  Vt.  713, 

•  Cob«rly  v.  Butler,  63  Mo.  App.  556; 
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289.  In  an  aotton  to  MtabUah  a  right  of  way  by  proeoription. 
the  question  is  for  the  Jury  whether  Oie  use  was  under  a  nll^^nl  of 
right,  orwaa  merely  a  matter  of  neighborly  accommodation.' 

The  burden  of  proof  ie  on  the  landowner  to  show  that  the  use  of 
a  way  over  his  land,  for  the  preecriptive  period,  was  by  license  and 
not  adverse.*  If  one  neee  a  road  over  the  land  of  anotiier,  without 
asking  leave  and  without  objection,  a  grant  is  presumed;  but  this 
presumption  may  be  rebutted  in  subservience    to  the  title  of  the 

/^  Wten  a  right  of  way  has  been  established  by  adverse  use  for  the 
C  reqniflite  period,  the  party  entitled  to  it  will  not  be  divested  of  the 
J  right  by  applying  for  and  obtaining  a  license  to  use  the  way  from 
A  the  owner  of  tlie  servient  estate;  *  or  by  an  offer  to  buy  the  privi- 
/  lege ; '  but  evidence  of  such  a  license  or  offer  would  strongly  tend 
I    to  show  that  a  previous  use  was  not  under  a  claim  of  right.* 

Evidence  that  one  claiming  a  way  by  prescription  had  served  a 
written  notice  upon  the  owner  of  the  land,  in  which  he  claimed  that 
the  way  was  a  public  road,  is  admissible  to  show  that  he  did  not  at 
the  time  of  giving  the  notice  claim  that  it  was  a  private  way,  which 
be  was  using  under  a  claim  of  right. ^ 

An  admission  of  a  predecessor  in  title  to  the  servient  estate  during 
his  ownership,  that  he  had  no  right  to  close  a  way  over  it,  is  com- 
petent evidence  against  a  subsequent  owner  of  the  estate  over  wliich 
a  right  of  way  is  claimed. 

III.  Ex^^ni  of  the  Rignt  Acquired. 
280.  A  right  of  way  aoquired  by  adverse  use  without  oolor  of 
title  is  limited  to  the  land  actually  oooupied.    Thus  a   railroad 
company,  occupying  for  the  statutory  period  land  for  a  right  of  way, 

'  Humphreys     v.    Blasingame,    104  M«tc.    (Ky.)    98,    74    Am.    Dec.    400: 

Cal.  40,  37  Pac.  Rep.  Sc4;  Thomas  v.  Bachelder  v.   Wakefield,  8  Cush.  343; 

England,  7t  Cal.  456.  460,  iz  Pac.  Rep.  Hammond    v.   Zehner,   33   Barb,   473; 

491;   Barbour  v.   Pierce,  4a  Cal,  657;  Garrell   v.    Jackson,    so   Pa.   St.    331; 

Putnam  v.  Bowker,  11  Cush,  542;  Ben-  Plimpton  v.  Converse,  43  Vl.  713,  44 

nett  V.  Biddle,  ijo  Pa.  St.  410,  24  All.  Vl.  15S. 

Rep.  73S.  140  Pa.  St.  396,  31  Art.  Rep.  'Garrett  v.  Jackson,  ao  Pa.  St.   331-. 

363.  Bennett  v.  Biddle,   140  Pa.  St.  396,  3i 

'  Tickle  V.  Brown,  4  Ad.  &  El,   369;  All,  Rep.  363. 

Wanger  v.  Hippie  (Pa,).  13  All.   Rep.  *  Tracy  v.  Athenon,  36  Vt.  503. 

81,  It  Cent.  Rep.  776;  Cox  v.  Forest,  '  Kana  v.  Bolton,  36  N.  J.  Eq,  ai. 

60  Md.  74;  School   District  v.   Lynch.  '  Tracy  v,  Alherton,  36  Vt.  503. 

33  Conn.  330.  334:  Hall  v.  McLeod,  2  '  Turner  v.  Williams,  76  Mo.  617. 
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widiont  color  of  title,  acquires  a  right  of  way  of  the  width  it  has 
used  and  oceapied  for  the  full  period  of  limitation.  There  is  no 
presumption  that  the  companj  has  appropriated  for  its  right  of  way 
a  strip  of  the  nsnal  width  of  a  hundred  feet,  or  of  sucli  width  as 
might  be  acquired  by  the  statute  under  eminent  domaia.'  But 
where  a  railroad  company  entered  upon  and  occupied  land  for  a 
riglit  of  way,  under  license  hy  Ihe  owner,  who  had  verbally  agreed 
to  donate  to  the  company  the  usual  right  of  way  aoroee  his  land,  and 
the  boimdary  of  a  right  of  way  was  marked  by  stakes,  it  was  held  that 
posaesdon  of  the  land  by  the  company  for  the  necessary  length  of 
time  nnder  the  statute  of  limitations  gave  it  a  title  to  a  right  of  way 
of  the  coBtomary  width  of  one  hundred  feet ;  although  it  had  exercised 
actual  and  exclusive  possession  of  only  twenly-five  feet  along  the 
center  of  the  strip.*  The  parol  agreement  to  convey  was  considered 
sufficient  to  constitute  a  good  color  of  title. 

A  prescriptive  right  of  way  can  only  be  used  as  a  means  of  access 
to  the  particular  land  to  which  it  is  appurtenant.  It  cannot  be  used 
as  a  means  of  access  to  another  parcel  adjoining  that  to  which  the 
way  was  acquired.* 

281.  A  Tight  of  way  acquired  by  prescription  oannot  exceed 
the  user  in  which  it  had  its  origin.  *'  A  right  of  way  for  one  pur- 
pose gained  by  user  cannot  be  turned  into  a  right  of  way  for 
another  purpose,  if  the  latter  adds  materially  to  the  burden  of  the  ' 
servient  estate,  and  the  right  derived  from  user  can  never  outrun  or 
exceed  the  user  in  which  it  had  its  origin.  It  is  also  to  he  recalled 
that  prescription  presupposes  a  grant  which  conveys  a  definite  right 
corresponding  in  all  material  respects  with  some  equally  definite 
user,  which  has  a  distinct  and  tangible  purpose. "  * 

A  prescriptive  right  of  way  to  a  field  for  agricultoral  purposes 
only  can  be  used  for  the  purpose  of  getting  minerals  from  such  field." 

'Omaha  ft  R.  V.  Ry.  Co.  v.  Rick-  tU,  71  Cal.62,11  Pac.Rep.879;  French 
ardB,  38  Neb.  847,  S7  N.  W.  Rep.  739.       v.  Marsiin,  14  N.  H.  440.  443.   57  Am. 

•Hargis  V.  Kansas  City  C.  &  S.  R.  Dec.  294.  32  N.  H.  316;  Shroder  v. 
Co..  100  Mo.  3IO,  13  S.  W,  Rep.  680.  Brenneman,  23  Pa.  St.  348. 

'Howell  V.  King,  i  Mod.  190;  Law-  'American  Bank  No(e  Co.  v.  New 
too  V.  Ward,  I  Ld.  Raym.  75;  Colches-  York  El.  R.  Co.,  129  N.  Y.  aja,  j66,  29  N, 
ter  V.  Roberts,  4  M.  &  W.  769,  774;  E.  Rep.  30a,  per  Finch,  J.;  Richardson 
Ackroyd  V.  Smitli,  10  C.  B.  164;  Skull  v.Pond.  15  Gray,  367;  Ryan  v.  Missls- 
V.  Glenister,  16  C.  B.  N.  S,  8r;  Rex-  sippi  Valley  *  S.  1.  R.  Co.,  62  Miss, 
lord   V.    Marquis,   7    Lans,    249,   363;     163.     See  §800. 

Steams  V.  Mullen,  4  Gray,  151;  Smith        'Bradburnv.  Morris,  3  Ch.D.  Si3. 
V.  Poner,  10  Gray,  66;  Kripp  v.  Cur- 
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A  way  by  prescription  over  another's  estate,  used  for  the  purpose 
of  taking  away  wood  only,  cannot  be  extended  to  other  purposes, 
when  the  dominant  estate  is  occupied  by  dwellings  and  cultivated.' 
A  right  of  way  for  agricultural  purposes  is  a  limited  and  qualified 
right,  and  does  not  confer  au  unlimited  right  to  carry  liine,  or  the 
produce  of  a  quarry,  over  it  at  all  times  and  for  all  purposes.' 

S82.  A  right  of  way  by  preaoription  is  limited  to  the  oonuaon 
and  ordinary  use  which  was  made  of  it  during  the  period  of  pre- 
scription.' If  one  has  used  a  way  whenever  he  desired  to,  for 
several  purposes,  there  inay  be  ground  for  inferring  tliat  he  has  a 
right  of  way  for  all  purposes;  but  it  is  a  question  for  the  jury  in 
each  particular  case  to  determine  from  the  facte  established  as  to 
past  user,  whether  he  lias  a  right  to  use  it  for  all  purposes.  If  the 
iise  has  been  confined  to  a  particular  purpose,  the  jury  ought  not 
to  e^ctend  the  right,  but  if  it  is  proved  that  he  has  used  it  for  a 
variety  of  purposes,  then  the  jury  may  be  warranted  in  finding  a 
way  for  all,* 

One  being  entitled  by  immemorial  user  to  a  right  of  way  over 
another's  land  from  a  field  called  "  the  nine-acre  field,"  used  the 
way  for  the  purpose  of  carting  from  that  field  some  hay  stacked 
there  whicli  Iiad  been  grown  partly  on  that  field,  and  partly  on  the 
land  adjoining.  The  jury  found,  in  effect,  that  the  claimant  of  the 
right  of  way  had  used  the  way  in  good  faith  and  for  the  ordinary 
and  reasonable  use  of  the  nine-acre  field  as  a  field.  It  was  held 
that  the  mere  fact  that  some  of  the  hay  had  not  been  grown  on  the 
nine-acre  field  did  not  make  the  carrying  of  it  over  the  way  an  ex- 
cess in  the  user  of  it." 

Proof  that  a  prescriptive  right  of  way  was  used  for  a  variety  of 
purposes,  covering  every  purpose  required  by  the  dominant  estate, 
in  it«  then  condition,  is  evidence  from  which  may  be  inferred  a 
right  to  use  the  way  for  all  purposes  which  may  be  reasonably 
required  for  the  use  of  that  estate,  while  substantially  in  the  same 
condition.* 

The  actual  exercise  of  a  right  of  way  for  more  than  twenty  years 

'  Al water  v.   Bodlish,  ii  Gray,   150;        'Cowling  v.  HigKinson,  4  M.  &  W. 
Parks   V.   Bishop,   iio    Mass.   34D,   21     245,  256. 
Am.  Rep.  519-  •  Williams  v.  James,  L.  R.  a  C.  P.  S77- 

'Jackson  V.  Slacey,  Holt,  N.  P.  'Atwater  v.  Bodlish,  ri  Gray,  ijo; 
455.  Parks  V.  Bishop,  izo  Mass.  340,  21  Am. 

'Richardson  v.  Pond,  15  Gray,  387;  Rep.  519;  Wimbledon  Sc  Putney  Com- 
Ballard  v.  Dyson.  I  Taunt.  279-  tnons  v.  Dixon,  i  Ch.  D.  362. 

240 
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for  all  porpoeea  to  wliicli  tlie  iiee  or  eiijuyment  of  the  premifiee  was 
reqtiired  at  different  times,  is  sufficient  prima  faxAe  proof  of  a  pre- 
scriptive right  of  way  for  all  purpoaea.' 

203.  A  right  of  way  by  prsBoription  for  aU  purposes  for  whioh 
a  road  was  wanted  in  the  then  oondition  of  the  property,  does  not 
establish  a  right  of  way  for  all  purposes  in  an  altered  condition  of 
the  property  where  that  wonld  impoee  a  greater  burden  on  the  ser- 
vient tenement.  Where  a  road  had  been  irameniorialiy  used  to  a 
farui,  not  only  for  usual  agricultural  purposes,  but  in  certain  instances 
for  carrying  building  materials  to  enlarge  the  fannbonae  and  rebuild 
a  cottage  on  the  farm,  and  for  carting  away  sand  and  gravel  dng 
out  of  the  farm,  it  was  held  that  this  did  not  establish  a  right  of 
way  for  carting  the  materials  required  for  building  a  number  of  new 
houses  on  the  land.^  In  the  case  first  cited,  Baggallay,  J.  A.,  said: 
"  Now  let  us  take  ttie  case  of  an  agricultural  district  where  there 
had  been  a  right  of  way  to  certain  land  exercised  for  agricultural 
purposes  only  for  a  length  of  time,  and  then  it  appears  that  there 
is  valuable  gravel  on  the  estate,  and  the  gravel  is  raised  and  sold  from 
time  to  time,  and  carried  over  the  way  previously  used  for  agri- 
cnltnral  purposes  alone;  if  afterwards,  other  mineral  produce  is 
found  and  raised  and  tiie  way  is  used  for  carrying  that  away,  and  then 
the  way  is  used  for  a  variety  of  other  purposes,  that  from  time  to 
time  arise  in  the  course  of  the  occupation  of  the  land,  I  can  under- 
stand tiat  if  the  case  went  to  a  jury,  with  user  for  all  this  variety  of 
purposes  established,  the  jnry  would  or  might  infer  that  the  original 
grant  was  a  grant  for  all  purposes.     No  such  case  arises  here." 

In  the  Maesachnsetts  case  cited  the  same  rale  of  law  is  stated  by 
Gray,  C.  J.,  saying:  "If  the  condition  and  character  of  the 
dominant  estate  are  substantially  altered  —  as  in  the  case  of  a  way 
to  carry  off  wood  from  wild  land,  which  is  afterwards  cultivated 
and  built  upon,  or  of  a  way  for  agricultural  purposes  to  a  farm, 
wliich  is  afterwards  turned  into  a  manufactory  or  divided  into 
building  lots  —  the  right  of  way  cannot  be  used  for  new  purposes, 
required  by  the  altered  condition  of  the  property  and  impwing 
a  greater  burden  upon  the  servient  estate.'* ' 

'  Dare  T.  Heathcoie,  as  L.  J.  Ex.  245.    373 ;  Patks  v.  Bishop,  r»o  Mass.  340,  ar 
•  Wimbledon    S    Pumey   Commons    Am.  Rep.  519, 
CoDBcrrators  v.   Dixon,   i  Ch.  D.  363,         *  Parks  v.  Bishop,  lao  Mass.  340.  ai 
Am.  Rep.  519, 
[16]  241 


Digitized  byGoOgIc 


§g  294,  295.]  WATS  by  pbbscbiption. 

ETidence  of  a  prescriptive  riglit  of  way  for  all  manner  of  carriages 
does  not  necesBmlj  prove  a  right  of  way  for  all  maimer  of  cattle.' 

S84.  A  right  of  wa^  by  presoriptioii  mast  be  deflnit*  in  its  loca- 
tion. One  cannot  maintain  such  a  right  by  showing  that  he  was  in 
the  habit  of  crossing  another's  land,  but  not  by  any  definite  way  or  any 
partictilar  route  or  line.'  The  adverse  enjoyment  of  the  way  must 
be  in  the  same  place  witiiin  definite  lines  for  the  whole  period  of 
limitation,  and  not  spread  out  over  open  ground  in  many  divergent 
tracks,' 

S96.  A  preaoriptive  right  of  way  oannot  be  acquired  by  taok- 
tng  together  two  distisct  periods  of  use  of  two  separate  ways, 
though  one  was  abandoned  for  the  other  with  the  consent  of  the 
landowner,  and  the  two  periods  together  would  amount  to  the  pre- 
scriptive time  requisite  to  give  a  prescriptive  right  of  way.  It  is 
essential  that  the  use  should  relate  strictly  to  the  identical  way  over 
which  the  right  is  claimed.* 

A  way  imports  a  right  of  passing  in  a  particular  line  and  not 
everywhere  over  the  land  upon  which  tlie  right  may  be  claimed.' 

That  a  road  lias  been  traveled  over  an  open  prairie  for  forty 
years  in  a  general  direction,  but  on  a  varying  line,  which  had  been 
changed  within  twenty  years,  is  not  sufficient  to  show  a  road  by  user 

'Ballard    v.   Dyson.   I   Taunt,    279,  165,  33  All.  Rep.  549;  Brake  v.  Crlder. 

185.     "The  usage  Ih  en  in  this  case  is  107  Pa.  St.  aio;  Arnold  v.   Comman. 

evidcDce  of  a  very  different  grant  from  50  Pa.  St.  361;  Owens  v.  Crossed,  105 

that  which  is  claimed,  namely,  to  drive  III.  354;    Bryan  v.  East  St.   Louis,   iz 

fat  oxen,  animals  dangerous   in   [heir  III.  App.  39a;  South  Branch  R.  Co.  v. 

nature,  and  which  there  migbl  be  very  Parker,  41  N.  J.   Eq.  489,  s  Atl.   Rep. 

good  reason  to  except  out  of  a  grant  of  641. 

a   way    through   a    closely    inhabited  *  Peters  v.  Little,  95  Ga.  ist.  »  S.  E, 

neighborhood."     Per  Heath,  J,  Rep.    44;    Folleadore    v.   Thomas.   93 

*  Jones  v.   Percival,  5  Pick.  485,   16  Ga.   300,   30  S.   E.   Rep.  329;  Pope  v. 

Am.   Dec.  415;  Bushey  v.   Santifl,   86  Devereux,  5  Gray,  409. 

Hun,  384,  33  N.  Y.  Supp.  473;  Holmes  '  Slarkie  v.  Richmond,  IS5  Mass.  iS8, 

V,  Seely,  ig  Wend.   507,   sn:  Johnson  19  N.   E.   Rep.   770.    P"   Morton,   J.; 

V.  Lewis,  47  Ark.  66,   14  S,  W.  Rep.  Chase  v.  Perry,  139  Mass.  58^:  Nichols 

466;  Shortv.  Walton,  61  Ga.aS:  Aaron  v.  Luce,  24  Pick.  loa,  3S  Am.  Dec.  303; 

V.   Gunnels,   6B    Ga.    528;    Russell   v.  Jones  v.  Percival,  S  Pick.  485,  16  Am. 

Napier,  82  Ga.  770,  9  S.  E.   Rep.  746:  Dec.  415;  Short  v.  Walton,  61  Ga.  28; 

Golding  V.  Williams,  Dudley  (S.  092.  Aaron  v.  Gunnels,  68  Ga.  528;  Johnson 

•Clark  V,   Paquette,  66  Vt.   3B6,  ag  v.   Lewis,  47  Ark.  66,   14  S.  W.  Rep. 

Atl.  Rep.  370;  Plimpton  v.  Converse,  466;  Rogers  v.  Duncan,  18  Can.  S.  C. 

44  Vi.  158;    Garnett  v.  Slater,   56  Mo.  710,    reversing   16   Ont.   App.    3,    and 

App.   307:  Kuril  V.  Hoke,  172  Pa.  Sl  affirming  15  Om.  699. 
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EXTENT   OF   KIOHT   ACQUIRED.  [§  296, 

or  prescription  over  a  particular  place.'  The  road  or  way  most  be 
eulietandatly  the  same  road  or  way  from  one  end  to  the  other.  It 
was  said  in  one  case  that  a  road  cEinot  be  established  with  a  variance 
of  ten  or  twenty  feet;*  but  a  slight  variation  in  tlie  course  at  a  given 
point,  or  at  the  terminiis  of  tlie  way,  will  not  defeat  the  right.* 

The  acijnieition  of  the  right  is  not  affected  by  the  fact  tliat  occa- 
sionally, when  the  ground  was  soft  at  a  particular  point,  the  adverse 
claimant  turned  out  of  the  direct  route,  and  made  several  distinct 
tracks.* 

A  deviation  in  the  line  of  travel  does  not  prevent  tlie  acquisition 
by  the  public  of  a  highway  by  adverse  user,  if  the  line  of  travel 
remains  substantially  unchanged.  It  is  immaterial  tliat  at  times  to 
avoid  encroachments  or  obstructions  upon  the  road  there  have  been 
slight  deviations  from  the  common  way.' 

296.  A  tempoiaiy  varianoe  ftom  the  way  on  aooount  of  its  con- 
dition does  not  invalidate  the  right  of  the  party  luing  it.  A  right 
of  way  may  be  acquired  by  user,  though  between  the  termini  the 
person  claiming  the  right  has  at  different  times  taken  several  differ- 
ent routes  to  avoid  muddy  and  worn  places  in  the  ronte  previously 
used.' 

Snch  a  temporary  variance  of  the  way  does  not  destroy  it.  "  The 
wagon  track  on  all  roads,  to  some  extent,  changes  by  time;  in  public 
roads,  the  thirty-three  feet  generally  appropriated  is  within  the 
public  right  of  use;  the  track,  by  reason  of  wasliing  or  otiier 
causes,  by  consent  of  the  traveling  public  who  use  it,  changes  a  few 
feet,  sometimes  to  one  side  of  the  thirty-tliree  feet,  and  sometimes 
to  the  other,  but  the  road  remains  substantially  the  same.  Such  a 
change  in  a  roadbed  acquired  by  prescription  would  not  destroy 
the  right." ' 

The  fact  that  the  occupants  of  the  farm,  in  passing  with  carts  from 
a  particular  point  to  a  certain  gate  over  a  common,  on  which  no 
definite  road  was  marked  out,  did  not  keep  to  one  line,  but  used 

'  Owens  V.  Crosseit,  105  III.  354.  '  Nelson  v.  Jenkins,  4a  Neb.  133,  60 

•  Karu  V.  Hoke,  17a  Pa.  St.  165,  33  N.  W.  Rep,  311.     See  Chapiei  XIE. 
Atl.  Rep.  549.     And  see  Follendore  v.  'Talbott  v.  Thorn,  91  Ky.  417,  16  S. 
Thomas,  93  Ga.  300,  30  S.  E.  Rep.  319;  W.  Rep.  88;  O'Daniel  v.  O'Daniel,   S8 
Peters  v.  Little,  95  Ga,  131,  ea  S,  E.  Ky.  1S5,  to   S.  W.  Rep.  638,  distin- 
Rep.  44.                                                          .  suishing  Bowman  v.  Wickliffe,   15   B. 

*  Ross  V.  Thompson,  78  lad.  90.  Mon.  84. 

*Chene7  v.  O'Brien,  69  Cal.  199,  10  '  Kurti  v.  Hoke,  173  Pa.  St.  165, 17a, 
Pac.  Rep.  479.  33  Atl.  Rep.  549,  per  Dean,  J. 
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several  trackB,  did  not  prevent  their  acquiring  a  right  of  way 
between  that  point  and  the  gate.' 

To  show  tMt  one  claiming  a  right  of  way  by  prescription  had  not 
confined  himself  to  a  definite  ronte,  it  is  not  competent  to  prove 
that  other  persons  had  gone  over  the  land  in  different  directions, 
and  that  the  place  where  they  traveled  was  for  the  time  being  the 
way  for  such  persons,  and  for  tJie  claimant  of  the  right  of  way. 
The  acts  of  strangers  could  not  defeat  or  qualify  his  right." 

287.  The  fencing  of  a  road  or  way  is  not  nsoesaary  for  the  pur- 
pose of  showing  an  adverse  use  of  it,  though  it  may  be  im^>urtant 
ae  showing  a  definite  location,  a  notorious  use,  and  the  exclueive 
character  of  the  claim  of  right  asserted  in  its  use.  A  statutory  pro- 
vision which  prescribes  either  a  substantial  inclosure  or  osoal  culti- 
vation or  improvement  as  a  nec^sary  condition  of  adverse  possession 
by  a  person  claiming  title  to  land  not  founded  upon  a  written  instru- 
ment, has  no  application  to  the  case  of  an  easement.  Such  an  ease- 
ment may  as  well  be  exercised  over  an  open  and  imcultivated  field 
as  upon  one  substantially  inclosed  and  usually  cultivated.  Indeed, 
inclosure  and  cultivation  would  most  likely  be  derogatory  to  the  free 
exercise  of  a  right  of  way.' 

An  appurtenant  right  of  way  exists  only  when  one  terminus  is  on 
the  land  to  which  the  way  is  claimed  to  be  appurtenant,* 

'  Wimbledon  &  Putney  Commons  v,  •  Colburn  v.  Marsh,  68  Hun,  269,  22 
Dison,  I  Ch.  D,  36a,  N.  Y.  Supp.  990. 

•  Smith  V.  Lee,  14  Gray,  473.  *Whal«y   v.  Stevens,  at   S.  C.  479; 

Hook  v.  Croie,  43  Ind,  30.    See  g  U. 
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WATS  OP  NE0K88ITT. 


1.  Founded  on  implied  grant  or  res- 
ervation, 398-314. 
II.  What  necessity  is  requisite.  315- 
323. 
III.  Extentot  the  way  implied,  333-336. 


IV.  Location  and  change  of  the  way, 

3*7-333- 
V.  Duration  of  the  right,  334-336. 


I.  Foumded  on  implied  Grant  or  Beservation. 
888.  A  way  of  neoeaaity  arlaea  when  one  grants  a  parcel  of  land 
Burroiinded  by  hla  other  land,  or  when  the  grantee  haa  no  access 
to  it  except  over  other  Istnd  of  ilie  grantor,  or,  as  an  aLtemative,  hj 
passing  upon  the  land  of  a  stranger.  In  ancb  cases  the  grantor 
impliedly  grants  a  right  of  way  over  his  land  as  incident  to  the 
purchaser's  occupation  and  enjoyment  of  the  grant.' 


Indiana;  Logan  v.  Stogsdale,  133 
Ind.  373,  34  N.  E.  Rep.  [35;  Millet  v. 
Richards,  139  Ind.  363,  38  N.  E.  Rep. 
S54;  Ellis  V.  Bassett,  138  Ind.  llS,  37 
N.  £.  Rep.  344,  35  Am.  St.  Rep.  4^1: 
Robinson  v.  Thrallcill,  110  Ind.  117,  10 
N.  E.  Rep.  647;  Steel  v.  Grigsby,  79 
Ind,  1S4;  Sanxay  v.  Hunger,  43  Ind. 
44;  Stewart  v.  Haitinan,  46  Ind.  331; 
Anderson  v.  Buchanan,  8  Ind.  133. 

Iowa:  Thompson  v.  Miner,  30  Iowa, 
3S6. 

KaoMi'.  Mead  v.  Anderson,  40  Kan. 
303,  rg  Pac,  Rep.  708. 

Kentnoky:  Brown  v.  Butkenmeyer, 
9  Dana,  159,  33  Am.  Dec.  54i- 

Kalaa;  Kingsley  v.  Gouldsborough 
Land  Imp.  Co.,  86  Me.  179.  3g  Atl.  Rep. 
1074,  35  L.  R.  A.  503;  Whilehottse  v. 
Cummings,  83  Me.  91,  31  Atl.  Rep.  743, 
33  Am.  St.  Rep.  756.  The  case  of 
Trask  v.  Patterson,  39  Me.  499,  restrict' 
ing  ways  of  necessity  Co  cases  where 


'  Clark  V.  Cogge,  Cro.  Jac.  170;  How- 
ton  V.  Frearson,  8  T.  R.  50;  Holmes 
V.  Goring,  3  BJng.  76;  Buckby  v. 
Coles,  5  Taunt.  311;  Bolton  v.  Bolton, 
ti  Ch.  D.  96S;  Pianiagion  v.  Galland, 
9  Exch.  t,  10  Eng.  Rul.  Cas.  35;  Mor- 
ris V.  EdgingtOD,  3  Taunt.  34;  Osborn 
V.  Wise,  7  C.  &  P.  761 :  Gayford  v, 
Moffait.  L.  R.  4  Ch,  133;  London 
V.  Riggs,  13  Ch.  D.  798;  Espley  v. 
Wilkes,  L.  R,  7  Esch.  298,  303;  Pear- 
son  V.  Spencer,  I  Best  &  S.  571. 

OalUbrnla :  Barnard  v,  Lloyd,  85  Cal. 
131,  34  Pac.  Rep.  658;  Taylor  v.  War- 
""Ity,  55  Cal.  350:  Kripp  v,  Curtis,  71 
Cal.  63,  11  Pac.  Rep,  879. 

Connaetlent:  Collins  v.  Prentice,  15 
Conn.  39,  433,  38  Am.  Dec.  61;  Pierce 
V.  Selleck,  tS  Conn.  331,  330;  Myers  v. 
Dunn,  49  Conn.  71. 

HUnaU:  Kuhlman  v.  Hecht,  77  III. 
570;  Oswald  V,  Wolf,  139  III.  300,  31 
K.  E.  Rep.  B39. 
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"  Whenever  the  thing  granted  cannot  be  nsed  for  any  beneficial 
purpose  b^  the  grantee,  without  some  use  of  other  property  of  the 
grantor,  the  law,  which  always  assumes  that  the  parties  intended 
that  the  parchaser  or  grantee  should  have  possessioa  and  use  of  the 
thing  conveyed,  infers,  as  a  part  of  the  grant,  a  right  to  use  tiiat 
other  property,  so  far  as  necessary  to  the  fair  enjoyment  of  what 
was  conveyed,  although  not  expressly  named  in  the  deed.  The 
common  illustration  is  that  of  a  conveyance  of  a  parcel  of  land,  say 
one  acre,  by  metes  and  bounds,  out  of  the  center  of  a  lot,  entirely 
surrounded  by  other  land  of  grantor.  In  this  case  the  law  infers, 
as  part  of  the  grant,  a  right  of  access  over  that  other  land  to  the 


the  land  is  entirely  sutrounded  by  the 
land  of  the  gmntor  and  not  partly  by 
land  of  strangers,  has  not  been  fol- 
lowed, except  la  Kuhlman  v.  Hecht. 
77  III.  570. 

Kuyluid;  Oliver  v.  Hook,  47  Md. 
301:  Mitchell  V.  Seipel,  53  Md.  ssi. 
973,  36  Am.  Rep.  404;  Brice  v.  Randall, 
7  Gill.  &  J.  34g;  McTavish  v.  Carroll, 
7  Md.  3SI,  61  Am.  Dec.  353. 

■MHMhnMtU :  Nichols  v.  Luce,  34 
Pick.  loa,  35  Am.  Dec.  30a;  Bass  v. 
Edwards,  136  Mass.  445 ;  Buss  v.  Dyer, 
125  Mass.  387;  Oliver  v.  Dickinson,  loo 
Mass.  114;  Pernam  v.  Wead,  3  Mass. 
303,  3  Am.  Dec.  43;  Brigham  v.  Smith, 
4  Gray,  3g7,  64  Am.  Dec.  76. 

KlldligMl ;  Powers  v.  Harlow,  53 
Mich.  S07.  19  N.  W.  Rep.  337. 

MiulHlppl:  Bonelli  v,  Blakemore, 
66  Miss.  136.  14  Am.  St.  Rep.  550. 

MlMonrl:  Vossen  v.  Daucel,  116 
Mo.  37g,  33  S,  W.  Rep.  734:  Chas«  v. 
Hall,  41  Mo.  App.  15;  Snyder  v.  War- 
ford,  II  Mo.  ii3,  49  Am.  Dec.  99; 
Cooper  V.  Maupin,  6  Mo.  634,  35  Am. 
Dec.  456. 

StwBamfAin:  Pingreev.  McDuffie, 
56  N.  H.  306;  Kimball  v.  Cochecho  R. 
Co.,  37  N.  H.  448,  59  Am.  Dec.  387. 

S«w  J«rM7:  Lore  v.  Stiles,  »S  N.  J. 
Eq.  331. 

Haw  Tork:  Palmer  v.  Palmer,  150 
N.  Y.  139.  44  N.  E.  Rep.  965,  reversing 
34  >f.  Y.  Supp.  613;  New  York  L.  Ins. 


Co.  V.  Milnor,  i  Barb.  Ch.  353;  Wells 
V,  Tolman,  SS  Hun,  438,  34  N.  Y.  Supp, 
840;  Holmes  v.  Seely,  19  Wend.  507: 
Simmons   v.   Sines,  4  Abb.   Dec.  346: 


Smyles 


.  HaE 


ngs. 


3  N.  Y.  s 


Safford,  7  Barb.  309;  Fritz  v. 
Tompkins,  41  N.  Y.  Supp.  985;  Wheeler 
V.  Gilscy,  35  How.  Pr.  139. 

Ohio :  Jones  Ferciliiing  Co.  v.  Cleve- 
land C.  C,  Sc  St.  L,  R.  Co.,  3  Ohio  Dec. 
Sii. 

FsABi7lvaBl» :  Wissler  v.  Hershey. 
33  Pa.  St.  333;  Coleman's  Appeal,  63 
Pa.  St.  353,  375. 

BludB  Island:  Halt  v.  Lawrence,  3 
R.  1.  ai8,  57  Am.  Dec.  715. 

BonUi  Oaiollnai  Lawton  v.  Rivers,  3 
M'Cord,  445,  13  Am.  Dec.  741. 

Tiiiiiiiwiliii  Brown  v.  Berry,  6  Cold. 
98. 

T««ai;  Alley  v,  Carleton,  39  Ten. 
74,  94  Am.  Dec.  360. 

TKmont;  Wiswell  v,  Minogue,  S7 
Vt.  616;  Tracy  v.  Atherton,  35  Vt.  53, 
83  Am.  Dec.  631. 

Virglsla;  Bondv.  Willis.  84  Va.  796, 
6  S.  E.  Rep.  136;  Linkenhoker  v.  Gray- 
bill,  80  Va.  835. 

Wsit  Tirgliiia :  Boyd  v.  Woolwlne. 
40  W.  Va.  383,  31  S.  E.  Rep.  IO30; 
Rogerson  v.  Shepherd,  33  W.  Va.  307, 
to  S.  E.  Rep.  633. 

WiaMDiin :  Jarsiadt  v.  Smith,  51 
Wis.  9C,  8  N.  W.  Rep.  39. 
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POnNDBD   ON    DfPLIED    QKANT    OB    BEaSKTATION.       [§§  299-301. 

grantee  of  the  acre.  The  ground  on  which  this  right  is  based  is 
that  of  necessity.  And  this  example  seems  to  have  been  the  founda- 
tion for  the  whole  doctrine  on  this  snbject,  which  has  found  its  waj 
into  the  law." ' 

S80.  The  way  implied  from  necessity  is  one  over  the  grantor's 
land  to  the  nearest  highway.'  If,  however,  there  is  a  road  whicli 
is  open  to  the  pnblic,  though  it  has  not  been  dedicated  and  accepted 
aa  a  public  highway,  a  way  of  necessity  may  lead  to  this;  and  if  a 
way  of  necessity  has  been  established  to  such  a  road,  in  an  action 
by  the  party  entitled  to  such  way  to  abate  an  obstruction  to  it,  he 
is  not  required  to  show  that  the  road  to  which  the  way  leads  had 
ever  been  formally  laid  out,  or  accepted  bo  as  to  make  it  a  public 
highway.* 

300>  A  lease  of  Iimd,  whioh  oannot  be  approoohed  from  a  high- 
way, exoept  across  other  land  of  the  lessor  gives  a  right  of  way  of 
neoessity,  in  order  that  the  tenement  may  be  rendered  beneficial.* 
If  a  way  granted  by  a  lease  cannot  be  used  by  reason  of  its  passing 
over  the  land  of  a  third  person,  and  there  is  no  other  way  to  the 
lessee's  house,  he  is  entitled  to  a  way  of  necessity  to  the  nearest 
public  highway  across  the  lessor's  land.'' 

On  the  other  hand,  a  lessor  retains  a  way  of  necessity  over  the 
property  demised  in  case  he  must  necessarily  pass  over  such  prop- 
erty to  reach  a  part  of  his  own  estate.' 

A  way  of  necessity  arises  under  a  transfer  of  the  equitable  title  to 
land  with  the  right  of  possession.  One  conferring  such  a  title  is 
presumed  to  transfer  an  equitable  right  of  way  to  and  from  the  land 
to  and  from  a  public  highway.^ 

301.  The  right  does  not  exist  in  any  oase  in  fbvor  of  a  grantee 
of  the  State  over  other  lands  belonging  to  the  State.  *'  By  public 
statutes  she  provides  for  the  establisbraent  and  maintenance  of  public 
roads,  penetrating  every  neighborhood  and  sufficiently  numerous  to 
meet  the  general  wants  of  her  citizens.  Beyond  this,  and  the  full  pro- 
tection of  the  title  conferred,  she  owes  her  grantees,  as  such,  no  duty 

'  Warren  v,   Blake,   54  Me.  176,  266,  n.  6;  Powers  v.  Harlow.  53  Mich,  507, 

89  Am.  Dec.  748,  per  Kent,  J.  19  N.  W.  Rep.  257. 

•Osborn  V.  Wise,  7  Car.  &  P.  761.  •  Osbom  v.  Wise,  7  Car.  &  P.  761. 

'  Cheoey  v,  O'Brien,  69  Cal.  199,  10  '  Benedict  v.   Barling,  79  Wis.   551, 

Pac.  Rep.  479.  48  N.  Y.  Rep.  670. 

*  Gajfford  V.  Moffatt,  L.  R.  4Ch.  133;  ^Simmons    v.   Sines,    4  Abb.   App. 

Pomfret  v.   Ricroft,  i   W.  Saund.  sai.  346. 
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or  oblig&tioD.  It  wonld  be  minoDB  to  establiah  the  precedent  con- 
tended for,  once  by  it  every  grantee  from  the  earliest  tiiBtory  of  the 
State,  and  those  who  Bocceed  to  his  title,  would  have  an  implied 
right  of  way  over  all  snrronnding  and  adjacent  lands  held  onder 
junior  grants,  even  to  the  utmost  limits  of  die  State."  ' 

302.  There  is  a  vaj  of  neoeaaity  over  die  shore  of  the  sea  to  a 
wxeoked  Tewal,  for  the  purpose  of  rendering  aBsistance  or  to  remove 
the  wrecked  property.  "  Originally  all  wrecks  were  in  the  crown, 
and  the  king  has  a  right  of  way  over  any  inau's  ground  for  his  wreck, 
and  the  same  privilege  goes  to  a  grantee  thereof,"  *  Although  a 
State  has  granted  away  the  shore  land,  it  reserves  a  right  of  way  of 
necessity  to  enable  it  to  carry  out  the  provisions  of  its  statutes  and 
of  the  laws  as  regards  wrecks.^ 

303,  A  way  of  neoessity  is  ftmnded  upon  an  implied  grant. 
The  necessity  does  not  in  any  case  create  the  right.  It  is  only  a  cir- 
cumstance resorted  to  for  the  purpose  of  showing  the  intention  of 
the  parties,  and  rusing  an  implication  of  a  grant*  The  right  is 
created  by  the  change  of  ownership  of  a  portion  of  an  estate,  the 
portion  granted  having  attached  to  it,  by  construction  as  an  inci<ftHit, 
a  right  of  way  over  the  portion  not  granted.  "  Such  a  way  is  not 
created  by  a  mere  necesuty,  but  always  originates  in  some  grant  or 
change  of  ownership,  to  which  it  is  attached,  by  construction  as  a 

■  Pearne  v.  Coal  Cr«ek  M.  &  M.  Co.,  KMHohiiMtti :     Nichols   v.    Luce.  34 

90  Tenn.  619,  637,  iS  S.  W.  Rep.  403,  Pick.  103,  35  Am.  Dec,  303;  Brifbam 

per  Caldwell,  J.  v.  Smilh,  4  Gray,  397,  64  Am.  Dec.  76; 

*  Anon.  6  Mod.  Case,  313.  Viall  v.  Carpenter,  14  Gray.  136;  Pec- 

'  Hel&eld  V.  Baum,  13  Ired.  394,  57  tingiH   v.   Porter,  S  Allen,  i,  85  Am. 

Am.  Dec.  563.  Dec.  671. 

^Bullard  V.  Harrison,  4  M.&  S.  387:  Kiulidppl:     Bonetli  v.  Blakemore, 

London    v.    Riggs,    13    Ch.    D.    798;  66  Miss.  136,  5  So.  Rep.  333. 

Proctor    V.    Hodgson,    10    Exch,   824;  IO«»(niPi :    Cooper  v.  Maupin,  6  Mo. 

Pearson  V.  Spencer,  i  Best.  &  S.  571.  634.  35  Am.  Dec.  456;  Snyder  v.  War- 

CalUOnda:     Carey  v.  Rae,  58Cal.  ijg.  ford,  ti  Mo.  $13,  49  Am.  Dec.  99. 

Comwotlmit :  Collins  v.  Prentice,  i;  SawEu^ililre:  Whittier  v.  Wink- 
Conn.  39.  433,  38  Am.  Dec.  61;  Smilh  ley,  6a  N.  H.  338. 

V.  Tarbon,  31  Conn.  583;  Woodworth  TanUMM:     Peame  v.  Coal  Creek  M. 

V.  Raymond,  ji  Conn.  70.  Co.,  90  Tenn.  619.   18  S.  W.  Rep.  40a. 

Indiana;      Logan   v.   Slogsdale,    133  Vtrmont:     Willey  v.  Thwing,  68  Vt 

Ind.  373,  34  N.  E.  Rep.  13s;  Stewart  v.  138,  34  Atl.  Rep.  438;  Wiswell  v.  Mi  no. 

Hartman,  46  Ind.  331.  gue,  S7  Vt.  616;  Tracy  v,  Atherton,  3< 

Kurland:     Brice  v.  Randall,  7  Gill.  Vt.   53,  Bi  Am.   Dec.  631;   Goodall   v. 

&  ].  349;  Oliver  v.   Hook,  47  Md.  301-  Godfrey,  53  Vt,  219,  336. 
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FODNDBD  ON    IHPUBD  GRANT   OE   BE8EKVATI0N  [§  304. 

y  incident,  preenmed  to  have  been  intended  hj  the  parties. 
*  A  way  of  necessity  cannot  legally  exist,  where  neitlier 
the  party  claiming  the  way,  nor  the  owner  of  the  land  over  which 
it  is  claimed,  nor  any  one  under  whom  they  or  either  of  them  claim, 
was  ever  seized  of  both  tracts  of  lands  at  the  same  time ;  and  tlie 
way  can  only  be  created  when  one  of  the  tracts  is  conveyed,  or  the 
ownership  changed  by  operation  of  law, "  ^ 

304.  This  iB  an  applioation  of  the  TnnTim  that  one  is  always 
understood  to  Intend,  as  Inoident,  to  grant  whsterer  is  neoessary  to 
give  eflbot  thereto  which  is  in  the  grantor's  power  to  bestow.^  The 
rule  applies  when  there  has  been  a  severance  of  the  property,  one 
portion  of  which  has  been  rendered  inacceEsible  except  by  passing 
over  the  other  or  by  trespaBsing  on  the  lands  of  a  stranger.*  "  When 
a  landowner  conveys  a  portion  of  his  lot,  the  law  will  not  presume 
it  to  have  been  the  intention  of  the  parties  that  the  grantee  shall 
derive  no  beneficial  enjoyment  thereof  in  conseqnence  of  its  being 
inaccessible  from  the  highway,  or  that  the  other  portion  shall,  for 
like  reason,  prove  useless  to  the  grantor.  This  species  of  right  of 
way,  therefore,  in  the  absence  of  anything  to  the  contrary  contained 
in  the  deed,  becomes  an  incident  to  the  grant  indicative  of  the 
intention  of  the  parties."  * 

The  necesraty  mnst  exist  at  the  time  of  the  conveyance  and  as 
to  the  whole  tract  conveyed.  The  grantee  cannot  subsequently 
subdivide  the  tract  and  sell  off  a  portion  in  such  a  manner  as  to 
create  a  way  of  necessity  to  some  partictdar  portion  of  it,  which 
was  not  necessary  at  the  time  of  the  conveyance.' 

The  foundation  of  the  rule  whereby  a  right  of  way  of  necessity  is 
held  to  have  been  impliedly  granted  or  reserved  in  deeds  is,  that  it 
was  the  intention  of  the  parties  to  the  deed  that  the  grantor  should 
convey,  and  that  the  grantee  should  acquire,  the  means  of  enjoying 
the  land  conveyed,  and,  therefore,  that  he  shonld  have  access  to  it 

'  Woodnonh  T.  Raymond.  51  Conn.  '  Pinnington  v.   Galland,  9  Exch.  i; 

;o,  75,  perLootnis,  J.    And  aeeStewart  Kingsley  v,  GoMsborough  Land   Imp. 

7,   Hartmaa.  46  Ind.  331;  Prowatlain  Co.,  36  Me.  379,  39  All.  Rep.  1074. 

V.  Philadelphia,   17  Phila.  15a,  aff'd  17  *  Whhehouse  v.   Cummings.  83  Me. 

W.  N,  Ca».  361;  Tracy  v.  Atherton,  35  91.  97,  31  All.   Rep.  743,  per  Virgin,  J. 

Vt.  53,  Bs  Am,  Dec.  631.  '  Lankin  v.  Terwilliger,  13  Oreg.  97. 

'  Wliitehou«e  V.  Cnniinings,  83  Me.  39  Pac.   Rep.   268;  Richards  v.   Atile- 

91.  31  All.  Rep.  743;  Pearne  v.  Coal  borough  Branch  R.  Co.,  153  Mass.  130, 

Creek  M.  &  H.  Co.,  90  Tenn.  619,  18  S.  133,  36  N.  E.  Rep.  418. 
W.  Rep.  403. 
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§  305.]  WAYS   OP    NECESSITY. 

over  other  land  of  the  grantor,  if  the  grantee  had  no  other  means 
of  reaching  it.'  "  It  is  not  the  necessity  which  creates  the  right  of 
way,  but  the  fair  construction  of  the  acts  of  tlie  parties,"  *  The 
necessity  merely  furnishes  evidence  as  to  tlie  real  intention  of  tlie 
parties.  "  For  the  law  will  not  presume  that  it  was  the  intention 
of  the  parties  that  one  should  convey  land  to  the  other  in  such 
manner  that  the  grantee  could  derive  no  l)enefit  from  the  conveyance ; 
nor  that  he  should  so  convey  a  portion  as  to  deprive  himself  of  the 
enjoynieat  of  the  remainder.  The  law  under  such  circumstances 
will  give  effect  to  the  grant  according  to  the  presumed  intent  of 
the  parties."' 

306.  The  doctrine  of  ways  of  neoessfty  U  an  exception  to  the 
role  that  deeda  are  oonfitrued  in  aooordance  with  their  terms,  for 
such  ways  are  implied  in  direct  contradiction  to  the  grantor's  cove- 
nants of  general  warranty.  "  It  is  a  well-established  and  familiar 
rule  that  deeds  are  to  be  construed  as  meaning  what  the  language 
employed  in  them  imports,  and  that  extrinsic  evidence  may  not  be 
adduced  to  contradict  or  affect  them.  And  it  would  seem  that 
nothing  could  be  clearer  in  itfi  meaning  than  a  deed  of  a  lot  of  land, 
described  by  metes  and  bounds,  with  covenants  of  warranty  against 
incumbrances.  The  great  exception  to  the  application  of  this  rule  to 
the  construction  of  deeds  is  in  the  ease  of  ways  of  necessity,  where, 
by  a  fiction  of  law,  there  is  an  implied  reservation  or  grant  to  meet 
a  special  emergency,  on  grounds  of  public  policy,  as  it  has  been 
said,  in  order  that  no  land  should  be  left  inaccessible  for  purposes 
of  cultivation."*  In  another  ease  before  the  same  court,  Mr.  Jus- 
tice Thomas  said:  "  If  the  way  were  expressly  reserved  in  the 
deed,  the  covenants  must  apply  to  the  premises  granted,  that  is,  an 
estate  with  a  right  of  way  reserved  or  carved  out  of  the  fee.  In 
the  present  case,  the  law  does  for  the  parties  the  same  thing,  and 
the  covenants  apply  to  an  estate  with  this  way  of  necesBity 
reserved."" 

'  Richards   v.  Attleboro   Branch   R,  *  Collins  v.  Prentice,  15  Cona.  39,  44, 

Co.,  153  Mass.  lao,  36  N.  E.  Rep.  418.  38  Am.  Dec.  61.  per  Waite,  J.    And  see 

'  Nichols  V.  Luce,  24  Pick.  10a,  104,  Robinson  v.  Clapp,  65  Conn.  365,  384, 

35  Am   Dec.  302,  per  Morion,  J.;  Mur-  32  Atl,  Rep.  939,  per  Fenn,  J. 

phy  V.  Lincoln,  63  Vt.  278;  Goodall  v,  *  Buss  v.   Dyer,   125  Mass.  287,  291, 

Godfrey,  53  Vl.  219;  Tracy  v.Atherton,  per    Soule,   J.      And   see    London   v. 

35  Vt,   52,   82  Am.  Dec.  6zt:  Willey  v.  Riggs.  13  Ch.  D.7g8. 

Thwiog,    68   Vt.    128,    34    All.    Rep.  '  Brigham  v.   Smith.  4  Gray,  297,  64 

41E.  Am.  Dec.  76,  per  Thomas,  J. 
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FO(JNDED   ON   DCPLIBD   GRA^n-  OR    RESERVATION.  [g  306. 

The  fiction  of  law  wherebj  a  way  of  necessity  is  implied  has  been 
extended  to  cases  of  easements  of  a  different  (character,  where  the 
fact  hae  been  established  that  the  casement  was  necessary  to 
the  enjoyment  of  the  estate  in  favor  of  which  it  was  claimed.  The 
owner  of  two  adjoining  lots  of  land  built  a  lionse  on  each,  with  a 
chimney  between  them,  which  was  built  entirely  on  one  lot,  bnt  was 
intended  for  the  nse  of  both  booses,  and  had  a  suitable  entrance 
into  it  from  each  house.  Afterwards,  by  simultaneous  deeds,  he 
conveyed  the  lots  to  different  purchasers,  describing  the  lots  by 
metes  and  bounds,  with  "all  rights,  easements,  privileges  and 
appurtenances  to  the  said  land  belonging,"  and  with  covenants  of 
warranty  against  all  incumbrances  made  or  suffered  by  the  grantor, 
but  containing  no  reference  to  the  chimney.  In  an  action  by  one 
pnchaser  against  the  other  for  taking  down  the  chimney,  the  jnry 
found  that  the  plaintiff  could  have  bnilt  a  chimney  on  his  own  land 
at  a  reasonable  cost;  and  it  was  held  that  if  the  plaintiff  had  an 
easement  in  the  chimney,  it  was  one  created  by  implication,  as  being 
absolutely  necessary  to  the  enjoyment  of  his  estate ;  and  that  on  the 
finding  of  the  jury  no  such  easement  was  created.' 

306.  A  way  of  neoessity  ariseB  by  an  implied  reservation  or  re- 
grant,  as  veil  as  by  an  implied  grant.'  In  both  cases  the  necessity 
shows  the  intention  of  parties  and  raises  an  implication  of  grant. 

'  Buss  V.  Dyer,  125  Mass.  387,  VewHwnp^In :  Pingree  v,  McDuffic, 

■Clark    V.    Cogge,    Cro.   Jac.    170;  56  N.  H.  306. 

Pomfret  v.  Ricroft,  i  Wm.  Saund.  331,  tttwlmiuj:    Seymour  v.   Lewis,   13 

a.  6;  Gayford  v.   MoSatl,  L.  R.  4  Ch.  N.  J.  L.  439,  444,  7S  Am.  Dec.  loS. 

133:  Howton  V.   Frearaon,  8  T,  R.  so;  Khode  Iilud  r     Valley  Falls  Co.   v. 

Holmes  v.  Goring,   2  Bing.  76;  White  Dolan,  g  R.  I.  4Sg. 

V.  Bass.  7  H.  &  N.  722;  Pinningtoo  v.  Vannoat:     Goodall  v.  Godfrey,  53  Vt. 

Galland,  g  Ex.  i,  10  Eng.  Rul.  Cas.  35;  219;  Witley  v.  Thwing,  63  Vt.  128,  34 

Davies  v.  Sear,  L.  R,  7  Eq,  427.  AU.  Rep.  428;  Wiswell  v.  Minoguc,  57 

Cooiuatient!    Collins  v.  Prentice,  15  Vc.  616. 

Conn.  39,  38  Am.   Dec.  61;  Pierce  v.  PMUurlvanla :     Ogden  v.  Grove.    3S 

Sellick,  18  Conn.  331.  Pa.  5t.4S7:  Prowattainv.  Philadelphia, 

HufitaAi     McTavish   v.   Carroll,   7  17  Phila.  158. 

Md.  353,  61  Am.  Dec.  353.  WiMaulii;    Dillman  v.  Hoffman,  38 

MawMhnMtto :     Adams  v.  Marsbalt,  Wis.  559;  Jarsudt  v.  Smith,  51  Wis.  96, 

138  Mass.  32S.  53  Am.  Rep.371 ;  Schmidt  S  N.  W.  Rep.  39. 

v.  Quinn,   136  Mass.  575;  Brigham  v.  Tnaa:     Alley   v.  Carlecon,  39  Tex. 

Smith,  4  Gray,   297,  64  Am.   Dec.  76*  74,  94  Am.  Dec.  360. 

Bowen  v.  Conner,  6  Cush.  133.  The  courts  of  Nen  York  have  not  yet 

Vosseo  V.  Dauiel,  116  Mo.  decided  that  an  implied  reservation  of 

13  S.  W.  Rep.  734.  sucha  wayexistsin  (avorol  thegrantor 
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§  306.]  WAYS   OF'   HEOEBBITT. 

If  a  graotOT  retains  land  which  he  G&nnot  beneficially  me  without 
croseing  the  land  which  he  haa  conveyed,  it  ie  only  reasonable  to 
find  an  implied  reeerration  of  a  way  over  it.'  "  The  law  preeumea 
that  one  will  not  sell  land  to  another  without  an  imdeistanding  that 
the  grantee  shall  have  a  legal  right  of  access  to  it,  if  it  is  in  the 
power  of  the  grantor  to  give  it,  and  it  eqot^j  preeomea  an  nnder- 
Etanding  of  the  parties  that  one  selling  a  portion  of  his  land  shall 
have  a  legal  right  of  access  to  th«  remainder  over  the  part  sold,  if 
he  can  reach  it  in  no  other  way.  This  presamptioa  prevails  over 
the  ordinary  covenants  of  a  warranly  deed. ' '  * 

Whether  on  a  conveyance  of  a  lot  of  land,  a  way  by  necessity 
arises  by  implication  from  the  deed  in  favor  of  some  other  lot  of 
ths  grantor,  can  only  be  determined  by  an  examination  of  the  title 
of  all  the  land  snrrounding  this  other  lot,  "  As  a  right  of  way  by 
necessity  once  existing  may  coase  in  consequence  of  the  conveyances 
of  either  the  dominant  or  servient  estate,  or  of  other  estate  Burround- 
jng  the  dominant  estate,  or  of  the  grants  of  private  rights  of  way, 
or  of  the  laying  out  of  public  ways,  it  may  often  be  true  that  it  is 
as  much  the  duty  of  the  owner  of  the  servient  estate,  as  it  is  that 
of  the  owner  of  the  dominant  estate,  to  ascertain  when  the  right  of 
way  ceases. ' ' ' 

A  grantor  is  not  allowed  to  derogate  from  his  absolute  grant,  except 
in  casCB  of  strict  necessity.*  The  case  of  ways  of  necessity  is  a  well- 
established  exception  to  the  general  rule.*  A£  to  snch  ways  the 
Supreme  Court  of  Massachosetts  say:  "  The  law  upon  ways  by 
necessity  has  been  frequently  considered  by  this  court,  and  it  is 
established  that  such  ways  exist  only  so  long  as  the  necessity  exists; 
that  the  reservation  of  such  a  way  to  the  grantor  is  to  be  implied, 
when  necessary,  as  well  as  the  grant  of  such  a  way  to  the  grantee; 
and  that  this  implied  reservation  of  a  way  to  the  grantor  over  laud 
granted  is  not  a  breach  of  the  covenants  of  warranty  or  against 
incumbrances  contained  in  the  deed."  * 

over  Ihe  lands  granted.    Thatdocirine,  Brigham  v.  SmEth.  4Gray,  397.  64  Am. 

however,    has    been   well   eacablished  Dee.  Ztfj. 

elsewhere.     Frili  v.  Tompkins,  41  N.  '  Ballard  v.  Demmon,  156  Mass.  449, 

Y.  Supp.,  q8s,   where  the  doctrine  is  453.  3i  N-  £■  Rep-  635.  P"  Field,  J. 

applied  to  ways  ol  necessity.  *  Carbrey  v.  Willis,  7  Allen,  364,  3j 

'  Whiiiier  v.  Winkley,  6a  K.  H.  338;  Am.  Dec.  688. 

Pingrce  v.  McDuffie,  56  N.  H.  306.  '  Richards  v.  Rose,  9  Exch.  *i8 ;  Friti 

*  Kew  York  &  N.  E.  R.  Co.  v.  Board  v.   Tooipkins,  41  N.  Y.  Supp.  985,  989. 

of  Railroad  Com'rs,  162  Mass.  Si,  83,  *  Adams  v.  Marshall,  138  Mass.  m8. 

38  N.   E.   Rep.  27.   per   Knowlton.  J.;  236,  52  Am.  Rep.  271. 
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FOmroED   OW    lUPLIED   GRANT   OR    RE9BBVAT10H.  [§  307. 

S07.  Eren  vhere  ons  conTers  to  a  railroad  oompany  a  right  of 
"way  through  his  land,  he  haa  a  way  of  neoesaity  orer  the  land  ooa- 
Teyed  so  as  to  reach  a  part  that  is  cut  off  by  the  railroad.  ''  But, 
in  regard  to  ways  of  necessity,"  say  the  Supreme  Court  of  Massa- 
chusettB,  "  we  fail  to  tiud  any  different  principles  established  in 
respect  to  land  sold  for  a  railroad  from  those  applicable  in  other 
cases.  When  a  sale  is  made  of  a  narrow  strip  of  land  through  the 
center  of  a  farm,  the  presumption  that  tJie  parties  do  not  intend  to 
leave  the  grantor  with  no  means  of  reaching  or  using  the  land 
beyond  the  strip  sold,  is  certainly  as  strong  as  when  land  is  sold  in 
other  shapes,  which  would  require  a  way  of  necessity  of  much 
greater  length.  In  these  cases  the  parties  recognized  the  reasonable 
rule  by  maintaining  farm  crossings  for  many  years.  Our  statutes 
apply  the  same  mle  of  policy  in  this  respect  to  ways  across  railroads 
as  across  other  lands.  When  land  is  taken  for  a  railroad,  and  tlie 
parties  fail  to  agree  about  the  damages,  it  is  the  duty  of  the  county 
commissioners,  on  application,  not  only  to  estimate  the  damages, 
but  to  order  the  construction  and  maintenance  of  such  structures  for 
the  security  and  benefit  of  the  owner  as  tliey  judge  reasonable."  ' 

A  statute  providing  that  where  one  is  cut  off  from  access  to  his 
land  by  the  construction  of  a  railroad,  the  railroad  commissioners 
may  order  the  railroad  to  maintain  crossings,  is  constitutional,  it 
being  merely  a  r^ulation  of  tlie  right  of  way  of  necessity  previously 
ejdsting  in  such  case,  and  no  new  burden  being  thereby  placed  upon 
the  railroad  company.' 

Though  there  is  a  clause  in  a  deed  conveying  land  for  a  right  of 
way  to  a  railroad  company  through  one's  property,  releasing  dam- 
^es  arising  "  by  reason  of  the  location  or  construction  "  of  the 
railroad,  it  will  not  be  held  to  release  the  grantor's  right  to  a  way  of 
necessity  across  the  land  conveyed,  unless  facts  are  shown  which 
favor  such  a  construction.* 

But  when  land  is  taken  for  a  railroad  under  the  right  of  eminent 
domain,  and  no  right  of  crossmg  is  reserved  in  the  location  or 
ordered  by  the  county  commissioners,  it  is  not  subject  to  such  a 
right,  even  if  without  it  an  owner  will  be  cut  off  from  access  to  his 
land.* 

•  New  York  &  H.  E.  R.  Co.  v.  Railroad  '  New  Vork  &  N.E.  R.  Co.  v.  Railroad 

Comr's,  t63  Mass.,  Si,  S4, 38  N.  E.  Rep.  Com'rs,  163  Mass.  Si,  38  N.  E.  Rep.  37. 

37,  per  Knowlton,  J.  *  Googins  v.  Boston  &  Albany  R.  Co., 

»  New  York  *  N,  E.  R.  Co.  v.  Rail-  155  Mass.   soS,  506,  30  N.  E.  Rep.  71; 

road  Com'rs,  163  Mass.  Bi,  3S  N.  E.  Hamlin  v.  New  York.  N.  H.  &  H.  R. 
Rep.  37. 
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308.  Where  land  h&a  been  taken  lay  a  city  fbr  a  park  nuder  the 
right  of  eminent  domain,  leaving  a  portion  of  the  land  of  an  owner 
from  whom  the  city  has  taken  land  withoat  an  outlet,  save  by  -pees- 
ing  over  the  land  of  other  persons  or  over  the  part  taken  by  the  city, 
there  is  no  implied  reservation  of  a  way  over  the  lands  taken  as  au 
outlet  to  the  incloeed  land.  The  nse  of  tlie  land  for  the  purpose  of 
a  park  is  incompatible  with  any  reserved  right  in  the  landowner. 
Moreover,  the  damages  assigned  for  snch  taking  have  reference  to 
the  purpose  of  the  taking,  and  this  being  inconsistent  with  the  exist, 
ence  of  a  way  over  the  land  taken,  no  way  of  necessity  can  be 
claimed.' 

300.  A  way  of  neoesaity  is  implied  in  a  partition  between 
co-tenants,  when  the  circumstances  are  each  that  a  way  of  necessity 
would  be  impHed  in  ordinary  conveyance.'  It  has  been  argued  that 
a  way  of  necessity  lies  in  grant,  and  that  tlie  deed  of  a  grantor 
creates  the  way,  when  it  is  of  necessity,  as  much  as  it  does  when  it 
is  created  by  an  express  grant;  but  that  in  case  of  a  partition  there 
is  no  grant,  the  original  tract  which  embraced  both  parcels  being 
owned  by  persons  as  tenants  in  common;  that  the  several  owner- 
ships of  the  different  parcels  was  a<»!ompliBhed  by  proceedings  under 
the  statute  for  partition;  and  that  no  grant  can  be  unplied  in  such 
case.  The  Supreme  Court  of  California,  in  a  recent  case,  replying 
to  this  contention,  declare  that  it  cannot  be  sustained  either  upon 
principle  or  authority ;  that  there  ia  no  difference  in  effect  between 
an  allotment  by  order  of  the  court  in  a  proceeding  for  partition  and 
an  allotment  by  deed  from  all  the  other  tenants  in  common;  but 
tliat  the  effect  in  each  case  is  to  vest  the  title  of  all  in  a  particular 
parcel  in  one,  the  decree  operating  as  such  conveyance.'  And  so  in 
a  Massachusetts  case  the  court  had  no  doubt  that  by  a  division  of 
the  real  estate  of  a  deceased  person  in  tlie  probate  court,  his  heirs, 
to  whom  specific  portions  of  that  estate  were  assigned,  acquired  a 
right  of  way  to  those  portions  over  other  lands  which  liad  been  their 
ancestor's;  "  and  whether  tliey   acquired  this   right  solely  as   of 

Co.,  i66  Mass.  46a,  464:  Old  Colony  R.  '  ProwactaJn  v.  PhtUdelpbia  (Pa.)  17 

Co.  v.  Miller,   laj  Mass,  i,  5.  a8  Am.  W.  N.  Cas.  261,  17  Phila.  158. 

Rep.  194;  Smith  v.  New  York  &  N.  E.  ■  Ellis  v.  Basseii,  isS  Ind.  iiS,  37  N. 

R.  Co.,  14a  Mass.  ai,  6  N.  E.  Rep,  842;  E.  Rep.  344, 

Abbott  V.   New  York  &  N.  E.  R.  Co.,  •  Blum   v.   Wealon,   loa  Cal.  362,  36. 

r4S  Mass.  4SO,  15  N.  E.  Rep.  91;  Boston  Pac,  Rep.  778,  per  Haynes,  C. 
Gaslighi  Co.  v.  Old  Colony  &  Newport 
R.  Co.,  14  Allen.  444- 
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aeeemtj,  without  any  provisioD  tJierefor  in  the  language  of  the 
division,  or  by  the  effect  of  the  language  need  by  the  committee  in 
making  the  record  of  the  division,  seemB  to  as  to  be  unimportant. 
•  *  *  A  reservation  in  terms,  '  of  a  way  of  necessity, '  would 
confer  no  further  right  than  would  be  conferred  by  operation  of 
law,  without  those  words."  ' 

In  the  settlement  of  an  estate  between  heirs,  a.  farm  was  conveyed 
to  one,  excepting  a  email  piece  thereof,  which  was  at  the  same  time 
conveyed  to  two  other  heirs  for  use  as  a  private  cemetery.  Such 
piece  was  entirely  surrounded  by  the  remainder  of  the  farm  and 
lands  of  others.  As  the  several  instruments  were  of  Uie  same  date, 
between  the  same  parties,  and  related  to  the  same  subject,  they  may 
he  construed  as  parts  of  one  contract.  It  was  held  accordingly  that 
the  conveyance  carried  with  it,  by  necessity,  and  as  a  part  of  the 
grant,  a  riglit  of  way  to  the  cemetery  lot  over  the  remaining  part 
of  the  farm.* 

There  is  authority,  however,  that  a  right  of  way  from  necessity 
does  not  arise  upon  the  partition  of  an  estate,  nnlesB  the  way  pre- 
viously existed,  or  it  was  die  plain  intention  of  the  parties  to  impose 
the  servitude.' 

810.  A  valid  right  of  wa;  may  be  oreated  by  partition  under 
order  of  court,  whetiher  the  authority  to  create  such  right  is  expressly 
conferred  by  the  court,*  or  it  is  exercised  witliout  express  direction 
hy  the  commissioners  or  committee  entrusted  with  the  duty  of 
making  the  partition."  The  commissioners  in  giving  the  ways  may 
restrict  their  use  to  certain  specified  purposes,  and  in  that  case  the 
persons  entitled  to  such  ways  cannot  use  them  for  any  other  purpose.* 

31 1.  Where  a  judgment-oredltor  levies  on  part  of  the  debtor's 
land,  leaving  the  latter  no  passage  from  the  remaining  portion  to 
tlie  highway,  the  debtor  has  necessarily  a  right  of  way  over  the  land 

'  Vial)  V.  Carpenter,  14   Gray,    136.  ■  Murphy  v.   Uncoln.  63  Vt.  37S.  3a 

In  Ellis  V.  Bassett,  I3S  lod.  118,  37  N.  AH.  Rep.  diS. 

E.  Rep.  344,  the  conn  went  ao  far  as  to  *  Carey  v.  Rae,  58  Cal.  159. 

say   that  "a   right   of    way,    upon    a  *  Sy  mines    v.    Drew,   3i    Pick.    278; 

Mveraace  of  the  estate  by  partition  be-  Viall  v.  Carenier,  14  Gray,  136;  Ches- 

tween  heirs,  sometimes  arises  when  it  well   v.   Chapman,  38  N.  H.  14.  7;  Am. 

would  not  exist  in  case  of  a  conveyance  Dec.   158;    Chandler   v.  GoodridRe,   33 

of  one  portion  of  the  premises."  Me.   78;  Smith    v.   Tarbox,   31    Conn. 

•  Palmer  v.  Palmer,  150  N.  Y.  139,  44  565;  White  v.  Story,  3  Hill,  543.  549. 

N.    E.   Rep.  966,   reversing   34   K,   Y.  <  Valley  Falls  Co.  v.   Dolan,  g  R.  I. 

Supp.  613.  4B9. 
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levied  upon.'  Wben  land  is  set  o£E  on  execntioQ  to  whicli  no  access 
can  be  had  except  over  other  lands  of  the  debtor,  the  sheriff  may 
set  oS  to  tlie  creditor  a  right  of  passage  over  such  other  lands.  The 
authority  to  set  off  Buch  a  passage-way  is  derived  from  the  principle 
which  establishes  ways  of  necessity.'  If  no  such  way  is  described 
in  tihe  set-off,  and  the  debtor  lias  not  aasigned  or  offered  to  assign 
any  other  way,  a  way  of  necessity  is  created.* 

312.  The  stairs  and  passage-ways  of  a  building  beoome  ways  of 
neooMity  upon  the  sale  or  lease  of  a  portion  of  It,  to  which  access 
can  he  had  only  hy  means  of  them.  Thus,  where  tliree  tenants  in 
common  of  adjoining  lots  built  one  building  covering  these  lots, 
having  a  single  stairway  and  hall  leading  to  the  upper  stories,  upon 
a  partition  of  tlie  property  between  tlie  three  owners,  it  was  held 
ttiat  their  plan  of  construction  created  an  easement  in  the  stairway 
and  hall  tliat  was  appnTtenaat  to  each  of  the  lots  as  a  way  of 
necessity.*  But  this  general  rule  has  been  qoalilied  in  some  cases. 
If  tlie  purchaser  of  a  part  of  a  building  without  stairs  can  make 
a  stairway  in  his  own  part,  he  cannot  claim  a  way  of  necessity 
over  the  stairway  in  the  grantor's  part.  The  owner  of  a  building 
containing  two  stores  with  a  partition  wall  between  them,  and  with 
stairs  on  one  side  of  Buch  partition  leading  to  the  second  floor,  and 
a  door  through  the  partition  wall  on  the  second  floor  at  the  head 
of  the  stairs,  sold  the  store  which  had  no  Btairs,  and  in  the  convey- 
ance made  the  center  line  of  the  partition  wall  the  dividing  line. 
It  was  held,  that  the  conveyance  did  not  give  the  grantee  a  right 
of  way  of  necessity  over  the  flight  of  stairs.' 

S 1 3.  A  grant  of  minerals  carries  with  it  by  impUoatlon  s  right 
of  way  over  the  sur&oe  of  the  land  for  all  necessary  mining  por- 

'  Pemam   v.   Wead,   a  Mass.   203,  3  Gallotray  v.   Bonesteel,  65  Wis.  79,  a6 

Am.    Dec.   43;    Taylor  v.   Townsend,  N.  W.    Rep.   »63.    56   Am.    Rep.   616; 

8  Mass,  411,  5  Am.  Dec.  107;  Russell  Benedict  v.   Barling,   79  Wis.  551,  48 

V.  Jackson,  a  Pick.  574;  Allen  v.  Kin-  N.  W,  Rep.  670;  Mayo  v.  Newhoff,  47 

caid,  II  Me.  155.  N.  J.  Eq.  31,  19  All.  Rep.  S37;  NatioDal 

*  Taylor  v.  Townsend,  S  Mass.  411,  5  Exch.  Bank  v.  Cunningham,  46  Oblo 
Am.  Dec.  107.  St.  575,  33  N.  E.  Rep.  934;  Pierce  v. 

'  Schmidt  v.  Quinn,  136  Mass.  575.         Cleland,   133  Pa.  St,   189,  19  Atl.  Rep. 

*  Thompson  v.  Miner,  30  Iowa,  386;     353,  7  L.  R.  A.  753. 

Morrison  v.   King.  6a  III.  30;  Diltman        '  Stillwell  v.   Foster,  80  Me.  333i  H 
V.  Hoffman,  36  Wis.  559.  575;  Jarstadt    Atl.  Rep,  731, 
V.  Smith,  51  Wis.  96,  S  N.  W.  Rep.  2q: 
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poees.*  Wlien  the  graat  is  of  the  surface  land  as  well  as  the  miDerals 
beneath,  the  way  of  necessity  must  he  for  the  use  and  enjoyment  of 
both  the  surface  and  the  minerals.  "  It  does  not  follow,  however, 
that  tliere  shall  be  two  ways  —  one  on  the  surface  and  the  other 
under  tlie  surface  of  the  servient  estate.  On  the  contrary,  there 
can  be  but  one  way,  and  that  an  overland  way.  In  some  cases,  as 
in  tlie  one  before  us,  it  may  happen  that  the  minerals  can  be  more 
conveniently  or  profitably  removed  and  put  upon  the  market  by  an 
underground  than  by  an  overland  way ;  yet  that  fact  will  not  author- 
ize the  implication  that  the  parties  intended  that  a  right  to  the 
undei^ronnd  way  should  pass  with  the  deed,  which  is  silent  on  the 
subject.  The  question  is  not  one  of  convenience,  but  of  necessity. 
If  the  necessity  exist,  then  the  grantee  may  have  the  way  over  the 
grantor's  land,  and,  being  thus  entitled  to  the  way,  he  may  have  it 
at  a  place  convenient  for  him.  The  overland  way  ia  one  of  neceasity, 
the  underground  way  is  not;  hence  the  former,  not  the  latter,  is  the 
one  the  claimant  may  have."  * 

A  grant  of  minerals  without  the  surface  of  the  land  carries  witli  it 
as  an  incident  a  riglit  to  enter  upon  the  surface  to  remove  the 
minerals,  unless  there  is  a  positive  restriction  in  the  grant.  This 
right  includes  the  right  to  penetrate  tlirough  the  surface  of  the  land 
for  the  purpose  of  reaching  and  removing  them.  The  grantee  baa 
the  right  to  sink  a  shaft  vertically  oi-  to  drive  a  way  horizontally,  or 
to  do  both  in  different  places ;  but  he  can  use  the  surface  only  so 
far  as  it  is  necessary  for  tlie  reasonable  use  and  enjoyment  of  hia 
property  in  the  minerals,  and  he  must  leave  proper  support  for  the 
surface.' 

314.  A  right  of  way  of  neoesaity  being  founded  on  a  preaimied 
grant,  cannot  be  acquired  over  a  stranger's  land.*  ' '  No  necessity 
will  justify  an  entry  upon  anotlier's  land.    If  a  man  can  be  supposed 

'  Marvin  v.  Brewster  Iron  M.  Co..  55  Oollftnii*!     Taylor  v.  Warnaky,    55 

N.  Y.  538,  14  Am.  Rep.  33a;  Pearne  v.  Cal.  350. 

Coal  Creek  M.  Co.,  90  Tenn.  619,  iS  S.  Consaatietit :     Collins  v.  Prentice,  15 

W.  Rep.  40a.  Conn.  39,  433,  38  Am.  Dec.  61;  Myers 

'  Pearne  v.  Coal  Creek  M.  &  M.  Co.,  v.  Dunn,  49  Conn.  71,  77;  Woodworlh 

^  Tenn.  619,  639,  18  S.  W.  Rep.  40a,  v.  Raymond,  51  Coon.  70. 

per  Caldwell,  J.  Indiuia:      Logan   v.   Stogsdale,    133 

'  Marvin  v.  Brewsler  Iron  Mio.  Co.,  Ind.  373,  34  N.   E.   Rep.   13s;  Ellis  v. 

55  N.  Y.  538,  14  Am.  Rep.  33a.  Basseu,   138  Ind.   118,  37  K.  E.   Rep. 

*  Butlard  v.  Harrison,  4  M.  &  S.  387,  344:    Stewart    v.    Hartman,    46    Ind. 

per    Lord    Ellenborough;    Proctor    v,  331. 

Hodgson,  to  Exch.  824.  Mabu:    Whitehouse  v.   Cummings, 

[17]  257 
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to  hold  land  without  any  rij^ht  of  access  to  it,  a  grant  of  it  would 
not  convey  to  the  gnuit«e  any  right  to  pass  over  the  adjoining  land^ 
however  neceseary  it  might  be  to  the  enjoyment  of  the  thing  granted. 
He  wonld  acquire  nothing  more  than  his  grantor  held.  The  estate 
would  gain  no  accretion  by  passing  from  hand  to  hand. ' " 

There  mnst  be  a  privity  of  estate  between  the  persons  claiming 
sach  way  and  the  owner  of  the  land  over  which  the  way  is  claimed. 
There  most  have  been  at  some  prior  time  a  nnity  of  ownership  of 
the  two  estates  which  have  been  severed  and  a  way  of  necessity 
over  one  created  in  favor  of  the  other.' 

There  is  no  implied  grant  of  a  way  of  necessity  over  land  wliich 
the  grantor  owned  in  some  capacity  different  from  that  in  wliich  he 
made  the  conveyance.  One  tenant  in  common  cannot,  by  hie  sole 
act,  create  an  easement  in  the  premises  held  in  common.  Xor 
can  a  tenant  in  common,  who  owns  other  premises  in  severalty  so 
Qse  the  last  as  to  acquire  or  exercise,  for  the  benefit  thereof,  aa 
e€isement  in  the  property  held  in  common.* 

II.      What  Necessity  is  requisite. 
8 1 6.  A  right  of  way  is  never  implied  because  it  is  oonTenient. 
It  moat  be  neoesBary  fbr  the  reasonable  enjoyment  of  the  estate  con- 

B3  Me.  91,  97,  31  All.  Rep.  743,  33  Am.  Ss  Am.   Dec.  631.     In   Louisiana,  the 

St.  Rep.  756.  code  allows  one  a  way  of  necessity  over 

JtuylAnd :     Oliver  v.   Hook,  47  Md.  a  stranger's  land,  but  he  is  required  to 

301.  lalceit  where  the  distance  is  (he  shortest 

KutBehniMU ;     Gayetty  v.  Bethune,  to  the  public  road,  and  where  it  will  be 

i4Mass.49, 7  Am.  Dec.  iSB;  Richards  v.  least  injurious  to  the  landowner.    Rev. 

Attleborough  Branch  R.  Co.,  153  Mass.  Code,  arts.   700-703;  Martin  v.  Patin, 

I30,  133,36  N.  E.  Rep.  41S;  Nichols  v.  16  La.  55,  57;  Adams  v.   Harrison,   4. 

Luce,  34  Pick-  loa.  3S  Am.  Dec.  303.  La.  Ann.  165. 

KiMoarl ;     Cooper  v.  Maupin,  6  Mo.  '  Nichols  v.  Luce,  34  Pick,  103,  \o^, 

614,  35  Am.  Dec.  456,  35  Am.  Dec.  303,  per  Morton,  J. 

ir«w  HampihlM :     Dunlclee  v.  Wilton  ■  Woodworth  v.  Raymond,  ji  Conn. 

R.  Co.,  24  N.  H.  489.  50s;  Pingree  v.  70,  75;  Tracy  v.   Athcrton    35  Vt.  52. 

McDuffie,  ;6  N.  H.  306.  83  Am.  Dec.  63i;  Ellis  v.  Bassett,  isS 

Few    York:      Holmes  v,   Seely,    19  Ind.  riB,  37  N.  E.  Rep.  344;  Logan  v. 

Wend.    S07;    Smyles   v.    Hastings,    33  Slogsdale,  133  Ind.  372,  34  N,  E.    Rep. 

N.  Y.  317.  13s:  Stewart  v,   Hariman,  46  Ind.  331. 

Tennanaa :     Peame  v.  Coal  Creek  M.  *  Crippen  v.  Morss,  49  N.  Y.  63.    And 

&  M.  Co.,  90  Tenn.  619,  18  S,  W.  Rep.  see  Great  Falls  Co.  v,  Worster,  15  N. 

403.  H.  413;   Adam  v.   Briggs  Iron  Co..  7 

Vemoat:    Wiswell   v.   Minogue,   57  Cush.  361,  368;  Marshall  v.  Trumbull. 

Vt.  616;  Tracy  v.  Aiherton   35  Vt.  53,  38  Conn.  183,  73  Am.  Dec,  667. 
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veyed.*  This  ia  the  prevtuling  rale.  A  way  of  necessity  will  not 
be  implied  altbongli  it  would  be  bighly  convenient,  even  if  it  is 
apparent  on  the  face  of  the  soil,  is  in  actual  nse  at  the  time  of  the 

'  Proctor  T.  Hodgson,  lo  Exch.  824;        KiMonri :    Cooper  v.  MAUpJn,  6  Mo. 
Holmes  v.  Goring,  a  Biag.  76;  Oodd     624,  35  Am.  Dec.  456;  Field  v.  Mark, 
V.  Burchell,  t  H.  &  C.  113,  laa;  London     laj  Mo.  503,  aS  S.  W.  Rep.  1004. 
Y-  Riggs.  13  Ch.  D.  7q8.  Hew  HunpihtrB :     Wentworth  v.  PhiU 

*'»'—"*  ■  Motes  V.  Bates,  74  Ala.  pot,  60  N.  H.  ig3;  Kimball  v.  Cocbeco 
374.  376;  Llde  V.  Hadley,  36  Ala.  617,  R.  Co.,  37  N.  H.  44S,  59  Am.  Dec.  387. 
76  Am.  Dec.  338.  VewAcMj;  Stuyvesant  v.  Woodruff, 

Oalifimia:    Ramlrezv.  McCormick,4    ai  N.  J.  L.  134,  47  Am.  Dec.  156. 
Cal.  24s;  Carey  v.  Rae,  58  Cal.  isg.  HnrToAi    Palmer  v.  Palmer,  150 

Onnwdont :  Woodnorth  v.  Ray-  K.  Y.  139,  44  H.  E.  Rep.  966,  71  Hun, 
mond,  51  Conn.  70;  Myers  v,  Dunn,  49  30,  34  N.  Y.  S.  613;  Parsons  v,  Johnson, 
Conn.  71;  Seeley  v.  Bishop,  ig  Conn.  68  N.  Y.  62;  Smylcs  v.  Hastings,  23 
138;  Pierce  v.Sellick.iS  Conn.  321,330;  N.  Y.  217,  333;  Wheeler  v.  Gllsey,  35 
Collins  T.  Prentice,  15  Conn.  39, 38  Am.  How.  Pr.  139. 
Dec.  61.  PcaicylTMil* ;     Bascom  v.  Cannon, 


Wiaola:    Kuhlman  v.  Hecht,  77  HI.  ijS  Pa.  St.  ass,   27   Atl.    Rep.    968; 

S70.  Francies's  Appeal,  96  Pa.  St.  300;  Og- 

lDdlan»:    Anderson  v.  Bucbaoan,'  8  deo  v.  Grove,  3S  Pa.  St.  487;  M'Donald 

Ind.  133.  V.   Lindall.  3  Rawie,  493. 

Iowa:     Ward  V.  Robertson, 77  Iowa,  Khoda  Island :     Valley   Falls  Co.   v. 

159,  41  N.  W.  Rep.  603;  Thompson  v.  Dolan,  9  R.  I.  489;  O'Rorke  v.  Smith, 

Miner,  30  Iowa,  3S6,  390.  11  R.   I.  259,  33  Am.  Rep.  448. 

KsBtne^  i     Hall  v.  McLeod,  a  Mete.  Sontli  Oarttllna :     Lawton  v.  Rivera,  3 

98,  74  Am.  Dec.  400.  M'Cord,  445,  13  Am.  Dec.  741;  Tum- 

looiainiia:     Martin  v.   Palin,  16  La.  bull  v.   Rivers,  3  M'Cord,  131,  140,  IS 

SS,  57.  Ani.  Dec.  633;  Screven  v.  Gregorie,  8 

llBina:    Kingsley  v.  Gouldsborough  Rich.  15S.  64  Am.  Dec.  747. 

Imp.  Co.,  8fi  Me.  279, 39  All.  Rep.  1074;  TeaiUMa*:  Pearne  v.  Coal  Creek  M. 

Allen  V.  Kincaid,  It  Me.  ISS;  Warren  Co.,  90  Tenn.  619,18  S.  W.  Rep.  402. 

V.  Blake,  54  Me.  376,  89  Am.  Dec.  74S;  T«u :    Alley  v.  Carleton,  39  Tex. 

Stevens  v.  Ott,  69  Me.  393;   Stillwell  74,  94  Am.  Dec.  260. 

T.  Foster,  So  Me.  333,  14  Atl.  Rep.  731;  T«naest!    Wiswell  v.   Minogue,  57 

White  V.  Bradley,  66  Me.  254;  White-  Vt.  616;  Hyde  v.  Jamaica,  37  Vt.  443, 

house  V.  Cummlnge,  83  Me.  91,  98,  31  460.     To  the  contrary,  and  not  now  re- 

Atl.  Rep.  743;  Trask  v.  Patterson.  29  garded   as   law,   see   dictum   of    Lord 

Me.  499.  Mansfield,  saying:     "  1  know  not  how 

KuMehnsMts :     Baker  v.  Crosby.  9  it  has  been  expounded,  but  it  would 

Gray,  4ai;  Parker  v.  Bennett,  11  Allen,  not  be  a  great  stretch  to  call  that  a 

388;  Nichols  V.   Luce,  34  Pick.  io3,  35  necessary  way  without  which  the  roost 

Am.  Dec.  303;  Grant  v.  Chase,  17  Mass.  convenient  and  reasonable  mode  of  en- 

443,  9  Am.   Dec.   161;  Gayelty  v.   Be-  joying  the  premises  could  not  be  had," 

bune,  14  Mass.  49.  7  Am.  Dec.  188.  in   Morris  v.   Edgingcon,  3  Taunt.  31, 

MioUgul :      Morgan    v.    Meuth,    60  and  see  Phcyscy  v.  Vicary,  16  M.  &  W. 

Mich.  338,  37  N.  W.  Rep.    iog.  484;  Lawton  v.  Rivers,  3  M'Cord.  445, 

■ImInIp^  :     Bonelli   v.    Blakemore,  13  Am.  Dec.  741 ;  Alley  v.  Carleton.  36 

66  Miss.  136,  s  So.  Rep.  338.  Tex.   74,    94   Am.   Dec.   360;    and   see 
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§1  316,  317.]  WAYS   OF   NEOSaSITT. 

cODvey&Dce,  and  the  deed  coaveje  the  land  with  all  the  privi- 
leges and  appartenaaces  thereto  belonging,  unless  the  way  is 
clearly  neceseary  to  the  beneficial  use  and  enjoyment  of  the  estate 


Many  of  the  cases  cited  say  that  the  way  mnst  be  one  of  strict 
necessity,  but  the  better  rule  and  that  adopted  in  some  of  the  latest 
and  most  important  cases  is  that  the  necessity  mnst  be  a  reasonable 

816.  In  some  States  thd  neoeasity  need  not  be  an  absolute  pb.j- 
sioal  neoeaaity.  The  word  is  to  have  a  reasonable  and  liberal  inter* 
pretation.  The  way  must  be  reasonably  necessary.  K  it  were 
limited  to  an  absolute  physical  necessity,  a  way  could  not  be  implied 
if  another  way  could  be  made  by  any  amount  of  labor  and  expense, 
or  by  any  poeeibility.  If,  for  example,  the  property  conveyed  were 
worth  but  one  thousand  dollars,  it  would  follow  from  this  con- 
struction that  the  purchaser  would  not  have  a  right  of  way  over  the 
intervening  piece  as  appurtenant  to  the  land,  provided  he  could 
make  another  way  at  an  expense  of  one  hundred  thousand  dollars.* 

317-  Tbere  la  no  way  of  neoeaaity  in  ease  the  granted  land 
Adjoins  B  public  road  on  one  side,  althongh  a  way  over  other  land 
of  the  grantor  would  give  the  grantee  access  to  another  public  road 
much  better'  than  that  on  which  the  land  borders,  and  would  save 
him  a  mile  or  two  in  distance.     These  considerations  only  go  to  the 

■imllar  view  In  regard  to  a  water  course  the    grant  at    a    way,    «tlsting    pre- 

expressed  in  Watts  v.   Kelton,  6  Ch.  viouslj  Je  f'nt',  can  be  implied  from 

App.  i66,  175.  anyihing  short  of  necessity,  we  think 

'  Stevens  v.  Orr.  6g  Me.  323;  Warren  at  any  rate  that  the  party  claiming  the 

T.  Blake,  54  Me.  276,  S9  Am.  Dec.  748.  way  should  be  required  cither  to  show, 

'  Pettingill  v.  Porter,  8  Allen,  I,  6,  85  as  in  Pettingill  v.  Porter,  8  Allen,  I,  85 
Am.  Dec.  671,  per  Chapman,  J.  Fol-  Am.  Dec.  671,  that,  without  the  use 
lowed  and  approved  in  Smith  v.  Griffin,  of  the  way,  he  will  be  subjected  to 
14  Colo.  419,  23  Pac.  Rep.  905,  per  what,  considering  the  value  of  the 
Helm,  C.  J.;  Oliver  v.  Pitman,  98  granted  estate,  will  be  an  excessive  ex- 
Mass.  46,  50;  Schmidt  V.  Quinn,  136  pcnse;  or  to  show,  as  in  Thompson  v. 
Mass.  575,  576;  Paine  v.  Chandler,  134  Miner,  30  Iowa,  386,  that  there  is  a 
N.  Y.  385,  19  L.  R.  A.  99,  33  N.  E.Rep.  manifest  and  designed  dependence  of 
18.  See  also  Goodall  v.  Godfrey,  53  the  granted  estate  upon  the  use  of  Ibe 
Vt.  319,  38  Am.  Rep,  671.  In  O'Rorke  way  for  its  appropriate  enjoyment;  or 
V,  Smith,  II  R.  I.  359,  264,  33  Am.  toadducesomeotherlndicatlaiieqDaHr 
Rep.   440,   Durfee,   C,   J,,   said:      "  If  conclusive," 
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■WHAT   NEOESeiTY    18   RBQDIBITE.  [§§  318,  319. 

matter  of  convenience  and  do  not  \&y  any  foundation  for  a  right  of 
way  of  necessity.' 

The  pnrcha«er  of  a  city  lot  seventy -five  feet  deep,  with  a  frontage 
of  twenty-five  feet  on  a  street,  is  not  entitled  to  a  way  by  neeeasity 
to  the  rear  of  his  lot  over  the  adjacent  land  of  his  grantor.' 

318.  A  way  of  neoessity  never  exists  where  one  oan  get  to  tlie 
granted  land  through  other  land  of  his  own,  or  over  way  granted 
to  him,  however  inconvenient  the  way  may  be.' 

One  can  have  no  way  of  necessity  in  case  lie  has  a  prescriptive 
right  of  way  over  other  land.  Thus,  where  the  owner  of  land 
bounded  on  one  side  by  a  highway,  and  on  all  other  sides  by 
lands  of  other  ownere,  has  a  prescriptive  right  of  way  over  an 
adjoining  lot  by  which  he  can  reach  the  highway,  and  sells  that 
portion  of  his  land  which  is  next  to  the  highway,  he  retains  no 
right  of  way  by  necessity  over  this  land.* 

One  is  not  entitled  to  such  a  way  for  the  reason  that  the  way  over 
his  own  land  is  too  steep  or  too  narrow,  or,  in  any  way,  or  to  any 
d^ree,  inconvenient.'  A  way  of  necessity  cannot  exist  from  one 
part  of  his  land  to  another  part  of  the  same  tract,  over  the  land  of 
another.' 

319.  But  the  tMt  Otat  one  baa  a  right  of  way  by  grant  or  reserva- 
tiOQ,  for  a  limited  or  apeoial  purpose,  does  not  debar  him  ftom  a 
■way  of  neoesalty  for  all  purposee.  Thus,  where  one  reserved  a 
right  of  way  to  a  certain  lot  for  the  purpose  of  carting  wood,  and 

'  VosMQ  V.  Dautel,   ii6  Mo.  379.33  v.   Lindall,   3    Rawte,  4g9;    Ogden   v. 

S.  W.  Rep,  734;  Cooper  v.   Maupin,  6  Grove,  38  Pa.  St.  487;  Hyde  v.  Jamaica, 

Ho.  614,  35  Am.   Dec.  456;   Smith  v.  27  Vt.  443,  460;  Russell  v.   Napier,  82 

Griffin,  14  Colo.  439,  33  Pac.  Rep.  905:  Ga.  770,  774,  9  S.  E.  Rep.  746;  Morgan 

Nichols  V.  Luce,  24  Pick-  loa,  35  Am.  v.  Meuth,  60  Mich.  338,  37  N.  W,  Rep. 

Dec.  30Z:  Russell  v,  Jackson,  3  Pick.  509;    Allen    v.    Kincaid,    ti   Me.    155; 

574;  Gayetty  v.  Bethune,  14  Mass.  49,  Sluyvesant  v.  Woodruff,  31  N.  J.  L.  133, 

7  Am.   Dec.   i88;   Fischer  v.  Laack,  76  140,   47   Am.   Dec,   156;    TurobuU   v. 

Wis.  313,  45  N.  W.  Rep.  104;  TurnbuU  Rivers,  3  McCord,   131,   15  Am.   Dec, 

V.  Rivers,  3  M'Cord,  131,  15  Am.  Dec,  633;  Motes  v.  Bates,  74  Ala.  374;  Ward 

632;  StuyvesanC  v.  Woodruff.  31  N.  J.  v.   Robertson,   77  Iowa,   159,  41  N.  W. 

L.  133,  140.  47  Am.  Dec.  156-  Rep.  603. 

'  Smith  V.  GcifHn,  14  Colo.  439,  33  *  Leonard  v.  Leonard,  3  Allen.  543, 

Pac.  Kep.  90s.  '  Dodd  v.  Burchell,  I  Hurt.  &  C.  113; 

■Suple    V.    Heydon,   6   Mod.    1,   4:  Carey  v.   Rae,   58  Cal.   159;  Kripp  v. 

Oliver  V.  Pitman,  98  Mass.  46,  50;  Vrall  Curtis,   71  Cat.  63,   11   Pac.   Rep.  879; 

V.  Car[>enter,   14  Gray,  136;  Cooper  v.  M'Donald  v.  Lindall,  3  Rawie,  493. 

Maupin,  6  Mo.  634,  35  Am.  Dec.  456;  •  Cooper  v.   Maupin.  6  Mo.  634,^^ 

Field  V.  Mark,  115  Mo.  503;  M'Donald  Am.  Dec.  456.                                        ^^ 
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§§  320,  321.]  WATS   OF   NEOKBfllTY. 

)iis  grantee  afterwards  built  a  house  upon  sach  a  lot,  it  was  held 
that  the  latter  wae  entitled  to  a  wa^  of  necessity  for  accesB  to  the 
liouse.  "  Upon  the  oonreyance  of  the  piece  of  land  inaccessible 
escept  for  a  single  pnrpose,  in  the  absence  of  an  express  agreement 
by  the  grantee  to  accept  it  in  that  condition,  the  law  instantly  laid 
in  its  favor  npon  the  locu^  in  quo  the  burden  of  an  nnlirnited  way 
of  necessity  for  all  legal  uses;  in  tlie  absence  of  such  agreement  the 
law  will  not  presume  that  the  grantee  accepted  in  lieu  of  tliis  a  right 
less  in  extent  and  value;  on  the  contrary,  it  will  presmne  that  the 
grantor  received  payment  for,  and  intended  to  convey,  land  which, 
in  addition  to  this  unlimited  way,  had  another  for  a  specified  single 
purpose."' 

320.  That  the  land  oonveyed  is  surrounded  oa  three  aidea  by 
the  sea  does  not  raise  an  implication  of  a  grant  of  a  way  across  the 
grantor's  adjoining  land.' 

As  the  land  can  be  reached  by  way  of  the  sea,  no  way  of  necessity 
exists.  The  waters  of  tiie  sea  are  navigable,  and  there  is  a  public 
right  of  travel  over  them.  It  might  often  be  more  convenient  for 
tiie  purchaser  to  pass  over  the  grantor's  land  instead  of  being  under 
tlie  necessity  of  using  the  waters  of  the  sea  to  reach  his  land ;  but 
tliis  inconvenience  is  not  such  as  the  law  requires  to  constitute  a 
legal  necessity  for  a  way.* 

321.  A  porcAiaser  is  not  entitled  to  a  way  of  neoeBsity  in  ease  he 
has  agreed  with  his  grantor,  even,  verbally,  not  to  olaim  a  way. 
"VTliere  a  bill  was  filed  to  secure  a  way  of  necessity,  it  appeared 

'Myers  v.   Dunn    49  Conn.   71    78  convenient  for  him  to  go  to  his  farm  bf 

per  Pardee,  J,  land  than  by  water?  I  sliould  apprehend 

'  KIngsley  v.  Gouldsborough   Land  not."    In  Lanton  v.  Rivers,  a  McCord, 

Imp.   Co.,   86   Me,    379,   39  Atl.   Rep.  445,448,  Ihecourtsaid:     "Theplaintiff 

1074,  35  L.  R.  A.  $01.  has  a  navigable  water  course  from  his 

'  Kingaley   v.   Gouldsborough   Land  dix>r  to  the  public  road  or  highway,  by 

Imp.  Co.,  B6  Me.  379,  39  Act.  Rep.  1074.  which  the  dista.nce  is  not  greater  than 

In  Turnbull  v.   Rivers,  3  McCord.  131,  by  land;  and  although   there  may  be 

140,    IS   Am.    Dec.    63s,    Nott,  J.,  said;  some  inconvenience  in    beiag   obliged 

"  Suppose  one  person  should  sell  to  always  to  go  by  water,  when  he  visits 

another  the  extreme  point  of  a  neck  or  this  plantation,  yet  it   is   not   greater 

tongue  of  land,  surrounded  by  an  open  Chan  necessarily  attends  every  insular 

sea  or  navigable  streams,   except   on  situation,  and  perhaps  not  so  great  to 

one  side,  would  it  be  understood  that  him  as  it  would  be  to  his  neighbor  10 

the  seller  should  allow  him  a  right  of  keep  up  a  lane  through  bis  plai 

Mby  through  the  whole  neck  of  land  for  his  accommodation." 
because  sometimes  it  would  be  more 
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EXTENT   OF   THE   WAY    lUPLIED.  [§§  622,  323. 

that  at  the  time  of  the  porcbase  a  v&j  of  oeceesitj  would  have 
passed  aa  an  incident,  except  that  the  grantor  refused  to  sell  if  the 
grantee  was  to  have  a  right  of  way  over  his  land ;  that  the  grantee 
declared  there  was  no  occasion  for  such  a  right  of  way,  because  he 
«oald  have  one  over  a  railroad  company's  lands  to  a  highway;  that 
the  conveyance  was  made,  and  that  tJie  grantee  had  a  license  to 
pass  over  the  railroad  company's  lands,  which  license  was  eubee- 
quently  revoked.  It  was  held  that  the  court  would  uot  aid  the  com- 
plainant in  establishing  a  way  of  necessity  by  issuing  a  preliminary 
injunction.' 

Where  one  having  a  way  appurtenant  to  his  land  over  the  Iwitl  of 
another,  releasee  to  a  purchaser  of  the  servient  estate  all  his  title 
and  interest  in  the  right  of  way  including  "  all  rights  of  crossing 
said  lot  as  a  private  way,  if  any  I  have  or  may  appear  to  have,"  he 
can  claim  no  way  of  necessity  to  the  highway  out  of  the  right  of  way 
released.  The  taw  does  not  prohibit  one  from  cutting  himself  oS 
from  all  access  to  his  land.' 

322.  Tbe  right  to  a  way  of  neoeaaity  may  be  enfbroed  even  after 
the  original  grantor  has  conveyed  hia  land  to  another.  Though 
both  parties  claim  through  a  common  grantor,  the  owner  of  the  land 
surroimded  is  entitled  to  a  way  as  of  necessity  across  tlie  land  of  the 
other.  The  original  grantor  granted  as  appurtenant  to  the  parcel 
expressly  conveyed,  but  having  no  access  to  a  public  road,  a  way 
wliich  .will  enable  his  grantee  to  obtain  such  acceess.  "  Both  the 
•corporeal  property  and  the  incorporeal  right  pass  from  the  grantor  at 
the  same  time  —  one  as  to  the  inseparable  incident  of  the  other; 
and  a  subsequent  grantee  must  necessarily  take  the  land  conveyed  to 
him  subject  to  the  burden  created  by  the  implied  grant."  ° 

III.     JE^>!teni  of  the  Way  implied. 

323.  The  extent  of  a  way  of  neoesafty  is  a  way  suoh  as  la 
required  for  the  complete  and  bens&oial  use  of  the  land  to  which 
such  way  is  impliedly  attached.  Whether  such  right  of  way  is 
limited  to  such  a  way  as  was  necessary  at  the  time  of  grant,  for  the 
use  of  the  land  in  the  condition  in  which  it  then  was ;  or  whether  it 
is  limited  to  such  use  of  the  land  as  was  then  contemplated;  or 

'  Ewerc  V.  Buitis  (K.  J.)  13  Ad.  Rep.  •  Logan  v.  Stogsdale,   123  Ind.  37a, 

893.  24  N.   E.   Rep.  135,  per  Elliott,  J.     To 

■  Richards  v.Altleborougb  Branch  R.  same    efEect    Taylor   v.   Wamaky,    55 

Co., 153  Mass.  110,  36  N.  E.  Rep.  41a.  Cal.  3S0. 
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§324.]  WAYS   OF   KECKeSITT. 

whether  the  grantee,  being  entitled  to  use  the  land  for  any  legiti- 
mate purpose,  he  is  consequent!;  entitled  to  a  right  of  way  com  • 
mensnrste  with  his  right  of  enjoyment,  are  queations  of  which  there 
has  been  much  discuseion,  and  upon  which  the  courts  have  not 
^ways  expressed  themselvee  with  cleamees  and  precision.  The 
prevailing  view  in  tliis  country  ia,  tliat  a  way  of  necessity  is  not 
limited  to  such  use  of  the  land  granted  as  was  actually  made  or  con- 
templated at  the  time  of  the  conveyance,  but  is  a  way  for  any  use  to 
which  the  owner  may  lawfully  put  the  granted  land  at  any  time. 
But  the  property  conveyed  may  be  sucli  that  it  necessarily  import* 
a  limited  use  of  a  way  to  it.  Thus  a  way  of  necessity  to  a  mill-dam 
and  race,  which  are  the  property  conveyed,  ia  clearly  for  the  pur- 
pose of  repairing  them,  and  Is  a  limited  riglit  of  way  for  that  pur- 
pose, to  be  used  only  as  occasion  requires,  and  not  for  ordinary  or 
general  purposes.  The  owner  of  the  land  subject  to  such  easement 
may  plough  up  and  cultivate  the  land  without  necessarily  creating 
such  an  obstruction  as  would  prevent  the  convenient  use  of  the  way 
for  repairing  the  dam  and  race.' 

3S4.  The  way  implied  is  usually  one  fbr  all  puLrpoaae  for  which 
the  grantee  ma;  need  to  use  it  for  the  full  enjoyment  of  the  prop- 
erty conveyed.  Where  land  to  which  there  was  no  access,  except 
over  the  land  of  the  grantor,  was  purchased  with  the  knowledge  of 
the  grantor,  for  the  purpose  of  erecting  a  dwelling-house  thereon, 
it  wss  held,  that  the  purchaser  was  entitled  to  a  carriage-way  across 
the  grantor's  land  to  a  street,  although  there  was  a  footway  along 
the  edge  of  a  park  to  another  street.  The  law  implies  a  grant  of 
a  right  of  way  sufficient  to  give  the  grantee  the  complete  and  bene- 
ficial use  of  the  land  in  the  manner  contemplated  by  the  parties  at 
the  time.  In  a  New  Jersey  case,'  the  vice-chancellor  delivering  the 
decision,  said;  "Admitting  that  the  grant  of  a  way  is  a  neces- 
sary incident  to  the  conveyance  only  where  the  way  is  necessary  to 
the  enjoyment  of  the  thing  conveyed,  and  that  the  teat  of  such 
necessity  ia  that  the  land  conveyed  is  land-locked,  and  does  not 
touch  a  public  highway,  still  I  can  find  no  authority  for  the  position 
that  a  mere  footway  along  a  park  is  a  public  highway,  and  none 
Buch  was  pointed  out  by  the  counsel.  A  public  highway  is  one  over 
and  upon  which  the  public  have  a  right  to  pass  wirfi  cattle  and 

■  McTftvish  V.  Carroll,  7  Md.  35a,  61  *  Camp  v.  Whitman  (N.  J.  Eq,l  afr 
Am.  Dec.  353.  All.  Rep.  917. 
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vheeled  vehiclee.  A  sidewalk  for  foot  travelers  is  a  part  of  a  liigh- 
vaj,  bnt  does  not  of  itself  conetitute  one,  and  never  has,  so  far  as  I 
know,  within  tiie  history  of  the  common  law.  Ordinarily,  in  these 
cases,  the  right  of  way  implied  is  one  for  all  purposes,  and  the 
cases  where  it  has  been  restricted  are  rare  and  of  recent  date."  To 
like  effect,  the  Supreme  Court  of  Oonnctieut  said:  "  The  owner  of 
land  has  a  right  to  the  most  profitable  use,  the  most  beneficial  enjoy- 
ment thereof,  subject  to  limitations  not  necessary  here  to  be  men- 
tioned. He  may  erect  bnildings  and  raise  grun  upon  and  dig  ores 
beneath  it;  "  and  whenawayof  necessity  has  been  imposed  in  favor 
of  land  granted  or  reserved,  it  is  presumed  to  have  been  done  for  any 
or  all  of  these  porposee;  "  and  the  law  will  declare  that  it  may  be 
used  for  all,  for  it  desires  and  encourages  proprietors  to  increase  the 
value  of  their  land  by  building  houses  apon  and  cultivating  it. "  • 

In  New  Hampshire,  also,  a  way  of  necessity  may  be  used  in  con- 
nection with  any  lawful  use  that  the  owner  can  make  of  the  land  to 
which  the  way  is  appurtenant.  "  To  confine  the  use  of  the  way  to 
the  purposes  for  which  the  land  is  occupied  at  a  particular  time,  is 
to  exclude  the  graator  in  the  case  of  an  implied  reservation,  and  the 
grantee,  in  tlie  case  of  an  implied  grant  of  a  way,  from  using  their 
land  in  any  other  manner.  It  is  a  practical  limitation  on  the  estate 
retained  or  conveyed.  If  the  parties  supposed  a  way  passed  as  a 
necessary  incident  of  the  grant,  how  can  it  be  inferred  that  they 
intended  only  a  way  for  a  particular  purpose,  when  they  knew 
the  land  was  capable  of  being  used  for  many  purposes  ?  "  * 

326.  Thdre  is,  however,  strong  authority  for  holding  that  a  way 
of  neoeesitr  by  Implied  reBorvatioit  or  re-^rant  is  limited  to  tlie 
neoessity  eziatlng  at  the  time  of  the  grant.  "  That  appears  to  me," 
said  Jeesel,  M.  R.,  "  to  be  the  meaning  of  a  right  of  way  of  necessity. 
If  you  imply  more,  you  reserve  to  him  not  only  that  which  enables 
him  to  enjoy  the  thing  he  has  reserved  as  it  is,  but  that  which 
enables  him  to  enjoy  it  in  the  sune  way  and  to  the  same  extent  as  if 
he  reserved  a  general  right  of  way  for  all  purposes  :  that  is  —  as  in 
the  case  I  have  before  me  —  a  man  who  reserves  two  acres  of  arable 
land  in  the  middle  of  a  large  piece  of  land  is  to  be  entitled  to  cover 
the  reserved  land  with  houses,  and  call  on  his  grantee  to  allow  him 
to  make  a  wide  metaled  road  up  to  it.  I  do  not  think  that  is  a  fair 
meaning  of  a  way  of  necessity.     I  think  it  must  be  limited  by  the 

'  Myers  v.  Dunn,  49  Conn.  71,  77,  '  Whittier  v.  Winkley,  6a  N.  H.  338, 
per  Pardee,  J.  341,  per  Stanley,  J. 
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necessity  at  the  time  of  the  grant;  aad  that  the  man  who  does  not 
take  the  pains  to  Becnre  an  actual  grant  of  a  right  of  way  for  all  pur- 
poses, is  not  entitled  to  be  put  in  a  better  position  than  to  be  able 
to  enjoj  that  which  he  had  at  the  time  the  grant  was  made.  I  am 
not  aware  of  any  other  principle  on  which  this  case  can  be  decided. 
I  may  be  met  by  the  objection  that  a  way  of  necessity  must  mean 
something  more  tian  what  I  have  stated,  because,  where  the  grant 
is  of  the  inclosed  piece,  the  grantee  is  entitled  to  use  the  land  for 
all  purposes,  and  should  therefore  be  entitled  to  a  right  of  way 
commensurate  with  hie  right  of  enjoyment.  But  there  again  the 
grantee  has  not  taken  from  the  grantor  any  express  grant  of  a  right 
of  way,  and  all  he  can  be  entitled  to  ask  is  a  right  to  enable  him 
to  enjoy  the  property  granted  to  him  as  it  was  granted  to  him.  It 
does  not  appear  to  me  that  the  grant  of  the  property  gives  any 
greater  right.  But  even  if  it  did,  the  principle  applicable  to  tiie 
grantee  is  not  quite  the  same  as  the  principle  applicable  to  the 
grantor;  and  it  might  be  that  the  grantee  obtains  a  larger  way  of 
necessity  —  though  I  do  not  think  he  does  —  tlian  tiie  grantor  does 
under  the  implied  re-grant."  * 

326.  In  either  view,  a  way  of  necessity  is  a  way  for  all  purposes 
for  whioh  the  land  granted  or  reserved  la  to  be  used.     It  must  be 

a  suitable  way  for  the  business  to  be  carried  on,  or  for  the  particular 
purpose  for  which  the  land  was  bought.'  On  the  sale  of  land 
to  a  purchaser,  who  has  notice  that  the  adjoining  land  is  to  le  laid 
out  in  building,  in  a  manner  which  will  make  a  right  of  way  over 
the  purchased  land  necessary  to  tlie  vendor,  such  right  of  way  is 
reserved  to  the  vendor  by  implication  as  a  way  of  necessity.  "  In 
my  opinion,"  said  Lord  Romilly,  "  when  a  man  buys  a  house  in 
a  street  or  road,  with  an  archway  occupying  the  position  of  thirteen 
feet  of  the  ground  floor,  with  a  direct  paved  road  under  it,  and  an 
interrupted  foot  pavement  on  each  side,  being  all  the  marks  of  a 
road  leading  to  mews,  he  is  put  on  inquiry  as  to  what  otlier  means 
of  access  there  are  to  the  mews;  and  if  the  whole  space  behind  is 
vacant,  and  unbuilt  upon,  he  is  put  on  inquiry  to  ascertwn  whether 
the  plan  for  laying  out  the  ground  will  give  any  other  means  of  access 
to  the  mews  except  through  and  under  this  archway."  ° 

■London  v.    Rigga.    13  Ch.   D.  798,     D.  679;  Gayford  v.  Moffatt,  L.  R.  4  Ch. 
807.  133. 

•  Serff  V.  Acton  Local  Board,  31  Ch,         *  Davies  v.  Sear,  L.  R.  7  Eq,  427, 433, 
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IV.     Location  amd  CkaTige  of  the  Way. 

3S7'  The  gtantor  mar,  in  the  first  tostanoe,  locate  the  vaj  of 
necessity  over  bis  lajid ;  *  bnt,  in  the  event  of  bis  failure  to  do  bo, 
the  grantee  may  choose  it  for  himself.  The  grantor  may  designate 
a  particular  way  in  preference  to  the  oae  in  use  at  the  time  of  the 
conveyance;  and  tlie  subsequent  use  by  the  grantee  of  the  way  so 
designated  is  a  sufficient  acceptance  of  it,  and  is  also  sufficient 
notice  of  its  existence  to  all  perBona  claiming  under  the  grantor. 

If  the  grantor  does  not  locate  a  suitable  way,  and  he  does  not 
agree  with  his  grantee  upon  the  location  of  snch  a  way,  the  grantee 
may  select  a  saitable  route  for  his  way,  but  in  doing  so  he  must 
have  r^ard  to  the  interest  and  convenience  of  the  grantor.  He  has 
no  light  to  pass  over  the  grantor's  land  wherever  he  pleases;  and, 
when  he  has  selected  a  suitable  route,  he  must  abide  by  it  and  can- 
not change  the  route  as  he  may  please.^ 

The  person  by  whose  act  the  way  is  created  is  entitled  to  select 
the  way.*  Therefore,  when  the  owner  of  two  tenements  disposes 
of  the  outer  one,  retaining  the  inner  or  land-locked  parcel,  the 
grantor,  the  person  who  created  the  right  of  way,  has  the  right  to 
select  it 

328.  An  implied  way  of  necessity  is,  of  course,  undefined,  only 
that  it  mnst  be  established  in  such  a  manner  as  to  reasonably  meet 
tiie  neceasitieB  of  the  dominant  estate  and  not  unreasonably  injure 
the  servient  estate.*  The  parties  may  agree  upon  a  location  of  it, 
and  they  may  change  any  location  by  mutual  argeement.  Such 
agreement  need  not  be  in  writing,  but  may  be  inferred  from  the 

'  Pearson  v.  Spencer,  i  B.  &  S.  571,  •  Nichols  v.  Luce,  14  Pick.   102,  IC4. 

585,  3  B.  &  S.  761;  Bolton  V.  Bolton,  11  35  Am.   Dec.  30a;  Palmer  v.  Palmer, 

Ch.  D.  968;  Kdpp  V.  Curtis,  71  Cal.  63,  150  N.  Y.  139, 44 K.  E.  Rep.  966,  revers- 

II  Pac.   Rep.   879;  Schmidt  v.  Quinn,  ing  34  H.  Y.  Supp.  613. 

136  Mass.  575;  Russell  v.  Jackson,  a  >  Pearson  v.  Spencer,  i  B.  &  S.  571, 

Pick.   574;  Hart  v.  Connor,  35  Conn.  585;  3  B.  &  S.  761;  Bolton  v.  BoUon, 

331;  Dunham  v.   Pitkin,  53  Mich.  504,  "I  Ch.  D.  968. 

19  N.  W.  Rep.  166;  Palmer  v.  Palmer,  *  Bolton  v.   Bolton  ,  II   Ch.   D.  968; 

150  N.  y.   139,  44  K.   E.  Bep.  966,  re-  Brown  v.  Alabaster,  37  Ch.  D.  490,  500; 

versing  24  N.   Y.   Supp,  613;   Fritz  v.  Peatne  v.  Coal  Creek  M.  C0..90  Tenn. 

Tompkins,  41  N,  Y.Supp.  985;  Holmes  6ig.  18  S.W.  Rep.401;  Nichols  v.  Luce, 

V.   Seely,    19    Wend.    507;   Smiles     v.  34  Pick.   loa,   104,  35  Am.   Dec.   303; 

Hastings,  24  Barb.  44;  Capers  v.  Wil-  Holmes  v.  Seely,  19  Wend.  507. 
son,  3  M'Cord,  17a 
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worda  and  conduct  of  the  parties.     "When  the  way  has  once  been 
adopted  and  located,  the  parties  are  bound  by  it.' 

The  mere  fact  that  the  grantor  haa  used  a  particular  route  for  a 
long  time  to  reach  the  land  conveyed,  does  not  neceeearily  imply 
that  this  route  shall  be  used  as  a  way  of  necessity  to  such  land  to  the 
exclusion  of  any  other  practicable  and  convenient  way  to  the  high- 
way. It  may  be,  that  if  the  grantee  uses  such  rout©  after  the  con- 
veyance, Ills  use  of  it  may  amount  to  an  acceptance  of  such  way  as  & 
convenient  one  which  would  deprive  him  of  the  right  to  use  any 
other  route  while  this  was  unobstructed.* 

3S8.  The  way  Implied  is  a  oonvdoient  way  over  some  part  of  th& 
grantor's  aorroandlng  land,  and  not  a  way  in  every  part  of  it.'  It 
is  not  a  right  to  go  indiscriminately  over  any  part  of  the  land  of  the 
grantor.  It  is  a  certain,  definite,  fixed  way,  defined  either  by  the 
agreement  of  the  parties,  or  by  designation  by  tlie  grantor,  or, 
upon  his  failure  to  locate  it,  by  the  grantee's  location  or  use  of  a 
definite  route.*  When  the  location  of  snch  way  is  shown  by  the 
use  of  a  particular  way  for  many  years,  by  those  who  have  had 
occasion  to  take  crops  from  the  dominant  estate,  evidence  of  the 
whole  mode  of  such  use,  and  by  what  route,  is  competent  evidence 
when  tendered  by  either  party,* 

330.  If  the  line  of  a  way  of  neooBsity  has  onoe  been  selected  or 
adopted  by  the  claimant  of  the  way  and  the  owner  of  the  land,  and 
has  been  defined,  graded  and  conformed  to  by  both,  and  traveled 
in  uniformly  for  a  long  time,  it  cannot  afterwards  he  changed  at  the 
pleasure  of  one  ])arty.  It  can  only  be  charged  by  tlie  agreement  of 
both  parties;  and  when  the  change  is  actually  made,  and  a  new  way 
adopted  by  them,  this  new  way  fixes  and  determines  their  respective 
rights.*  Where  one  entitled  to  a  right  of  way  by  necessity  to  a  pri- 
vate cemetery  over  the  land  of  another,  selects  and  uses  a  way  for 
yetffs  witliont  objection  by  the  owner  of  the  land,  the  right  to  such 
use  is  not  extingoished  by  the  opening  by  the  owner  of  another 
way,  leading  from  the  cemetery  to  a  private  way  used  by  the  own- 
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«r8  of  the  adjoining  landB  for  access  to  tlieir  premises,  and  in  which 
the  owner  of  the  cemetery  has  no  easement.' 

A  right  of  way  by  neceaBity  cannot  be  changed  by  the  owner  of 
the  servient  estate,  after  an  nninterrupted  existence  of  more  than 
twenty  years,  withont  the  consent  of  the  owner  of  the  dominant 
estate.' 

331.  Tliere  can  be  but  one  way  of  neoesBlty  to  the  same  dose. 
If  one  pnrchaees  land  to  which  the  grantor  had  previously  used  two 
distinct  ways  over  his  other  land,  the  purchaser  is  not  entitled  to 
both,  and  it  Is  the  right  of  the  grantor  to  select  the  way  that  shall 
go  with  the  land."  If,  however,  the  land  granted  is  divided  into 
two  or  more  parts  by  impassable  barriers,  such  as  a  mountain  or 
river,  the  grantor  would  by  necessary  implication  convey  a  right  of 
way  to  each  separate  part,  as  otherwise  some  portion  of  the  land 
granted  would  be  useless  to  the  purchaser.  "  But  these  implica- 
tions of  grants  are  looked  upon  with  jealousy  and  construed  with 
strictness.  It  is  only  the  necessity  of  the  case  which  will  carry  one 
way;  and  certainly  the  necessity  must  be  not  less  strong  to  carry 
two."* 

Where  a  purchaser  was  entitled  to  a  way  of  necessity,  it  appeared 
that  at  least  two  roads  had  been  used  indifferently  for  many  years, 
bv  the  occupants  of  the  land  purchased.  There  was  no  new  location 
of  the  way  of  necessity  by  the  parties,  but  for  four  years  after  the 
purchase  the  purchaser  used  one  road  without  objection  on  the  part 
of  his  grantor.  He  was  tlieu  forbidden  by  the  grantor  to  use  this 
particular  road.  No  objection  was  made  to  the  use  of  the  other  road, 
which  was  equally  convenient  for  the  purchaser.  Afterwards  he 
and  others  applied  to  the  municipal  officers  to  lay  out  a  public  way 
over  this  other  road,  and  they  accordingly  did  so,  the  grantor  waiv* 
ing  damages  for  crossing  his  land.  The  purchaser  then  claimed  the 
way  was  not  legally  laid  out.  But  the  court  regarded  this  as  imma- 
terial, saying  that  if  it  was  a  statute  way,  the  right  of  way  by  neces- 
sity was  thereby  ended ;  that  if  it  was  not  a  statute  way,  no  one  but 
the  grantor  coold  prevent  the  use  of  it,  and  he  would  be  estopped; 
that  the  conduct  of  both  parties  showed  a  mutual  designation  of  this 

'  Palmer  v.  Palmer,  Ijo  N.  Y.  139,  44  96S.      See    as    to    selection.     Pearson 

N.  E.  Rep.  966,  rever«iDg24N.  Y.  Supp.  v.  Spencer.   I  B.  &  S.  571.  585;   Dodd 

613.  V.  Burchell,  I  H.  &  C.  I13;  Pheysey  v. 

•  Hioes  V.  Hamburger  «  N.Y.  Supp.  Vicary,  16  M.  &  W.  484. 

377.  •  Nichols  v.  Luce,  34  Pick.  loa,  105, 

*  Bolton  T.  Bolton,  L.  R.  ti  Ch.  Div.    3s  Am.  Dec.  302,  per  Morton,  J. 
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TODte  for  the  way  of  neceseily ;  that  the  purchaser  procured  the  way 
to  be  defined,  and  the  grantor  had  forbidden  the  use  of  the  other 
road ;  and-  that  the  way  laid  out  by  the  town  officers  wae  either  a. 
public  way  or  a  way  of  neeesBity  by  the  action  of  the  parties.' 

33i3.  A  way  of  neoeaslty  oannot  be  BubsequentL;  enlarged  and 
made  more  bnrdenaome.  The  right  becomes  fixed  immediately  upon 
the  conveyance.  Thus,  where  one,  by  virtue  of  a  grant  of  land, 
acquires  a  right  of  way  of  necessity  from  such  land  to  a  highway, 
which  crossed  adjoining  land  belonging  to  the  grantor,  the  right  of 
way  terminated  at  the  side  of  the  highway ;  and  when  subsequently 
the  highway  was  discontinued  and  a  new  highway  laid  out  beyond  it 
over  the  grantor's  land,  the  way  of  necessity  will  not  be  enlarged 
BO  as  to  enable  the  grantee  to  use  the  discontinued  portion  of  the 
highway  for  the  purpose  of  reaching  the  new  highway.  If  the 
deed  had  expressly  described  such  a  way  as  appurtenant  to  the  land 
sold,  the  grantee  would  have  acquired  no  additional  rights  upon  the 
diecontiutiance  of  the  highway.* 

333.  As  a  general  role  one  entitled  to  a  way  of  neoeBBitTia  bound 
to  keep  to  the  way  laid  out,  or  that  located  by  nse,  unless  that  way 
has  been  obstructed  by  the  owner  of  the  servient  estate.  The  rule 
is  stated  by  Chief  Justice  Nelson,  in  a  New  York  case :  *  "  In  respect 
to  a  public  way,  if  there  be  an  obstruction  so  as  to  make  the  ordi- 
nary track  dangerous,  the  traveler  may  go  extra  viam  passing  aa 
near  to  the  original  way  as  possible.'  This  rule,  generally,  is  not 
applicable  to  a  private  way  which  becomes  founderous  or  impassa- 
ble,' as  where  a  specific  way  is  prescribed  for,  no  implication  of  a 
right  arises  to  go  to  the  right  or  left;  or,  in  the  language  of  Lord 
EUenborough,  '  to  break  out  of  it  at  random  over  the  whole  surface 
of  the  close. '  Highways  are  for  the  public  service,  and  if  the  usual 
track  be  impassable,  the  general  good  requires  that  there  should  be 

>  Rumill   V.    Robbina,    77    Me.    193.  was  to  be  soug-hl  in  a  claim  for  dam- 

And  see  Abbott  v.  Stewanson,  47  N.  ages,  and  not  by  attempting  to  extend 

H.  3>S.  his  yi3kj  of  necessity  over  land  which, 

*  Morse  v.  Benson,  151  Mass.  440,  24  on  the  discontinuance  of  the  highway, 

N.   E.   Rep.   675,    Knowlton,  J.,  said:  had  reverted  to  the  owner  of  the  fee." 

"  Upon  the  discontinuance  of  the  high-  *  Holmes    v.    Secly,   ig  Wend.   507, 

way  he  was  entitled  to  damages,  on  the  Jio;  Bullard  v.  Harrison,  4  M.  &S.  387. 

ground   that    he  was  thereby   cut   off  *  Henn'a  Case,    Sir  Wm.  Jones,  296; 

from   his  only  means  of  reaching  his  Absor  v.  French,  2  Show.  38.    See^SU. 

land,  and  that  his  lot  and  his  easement  *  Taylor  v.  Whitehead,  a  Doug.  745: 

had  become  of  little  value.    His  remedy  Bullard  v.  Harrison,  4  M.  &  S.  387. 
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DrKATlON   OF   THE   BIGHT.  [§  3S4. 

an  onUet,  so  that  the  people  may  at  all  times  have  a  passa^.  The 
better  opinion,  however,  seems  to  be,  that  in  the  case  of  a  private 
way  of  necessity,  a  passage  extra  viam  may  be  justified  where  the 
nenal  track  is  obstructed.  There  is  a.  distinctiou  between  a  private 
way  by  grant  and  one  of  necessity,  resting  upon  the  ground  that 
the  one  is  the  grant  of  a  specific  track  over  the  close,  while  the 
other  is  a  general  right  to  a  way  over  it ;  the  one  an  express  specific 
grant,  the  other  a  mere  implied  one.  If  the  outlet  in  case  of  obstmc- 
tion  exist  at  all  in  the  ease  of  a  way  of  necessity,  it  is  clear  that  it 
does  not,  where  it  could  be  avoided  by  reasonable  repairs;  and  this 
duty  devolves  upon  the  party  enjoining  the  benefit  of  the  way." 

The  distinction  incidentally  referred  to  by  Chief  Justice  Nelson 
and  by  Mr.  Justice  BuUer,  in  Taylor  v.  Whitehead,  between  a  pri- 
vate way  by  grant  and  one  by  necessity,  seems  not  to  be  well  founded, 
for  a  way  of  necessity  is  nothing  else  but  a  way  by  grant.  One 
having  a  way  of  necessity  has  only  a  convenient  way  which  must  be 
a  defined  way.  "  After  the  way  has  once  been  assigned,  or  selected, 
it  rests  on  ihe  same  footing  as  any  other  way  by  grant,  and  both 
parties  are  bound  by  it;  the  grantor  not  to  obstruct  it,  and  the 
grantee  to  be  confined  to  it. "  ' 

If  the  owner  of  land  subject  to  a  way  of  necessity  over  it  to  a 
highway,  obstructs  it,  the  person  having  the  right  of  way  may  cross 
the  land  of  such  owner  at  some  other  convenient  place  to  reach  the 
highway,  doing  no  unnecessary  damage.^ 

Y.     Duration  of  the  Migkt, 
334.  Tlie  way  oeases  when  the  neoesalt;  ftom  which  it  reanltH 
oeases.*    But  where  a  way  of  necessity  has  once  existed,  it  will  be 

'  Wiltiams  v.  Safford,  7  Barb.  309,  313  offends  against  the  law  seek  the  help  of 

per  Willard,  J.  the  law.     Tbe  law  will  not  allow  the 

■  Henn's  Case,   Sir   W.   Jones,   296;  owner  to  complain  of  a  breach  of  his 

Leonard  v.  Leonard,  i  Allen,  543;  Far-  close  whjcb  his  own  unlawful  acts  have 

num  V.  Piatt,  8  Pick.  339,  ig  Am.  Dec.  made  necessary."     Per  Walton,  J. 

330;  Bass  V.  Edwards,  126  Mass.  445;  *  Gay  ford  v.   MoJan,    L.   R.   4  Ch. 

Johnson  v.Borson.  77  Wis.  593,  ao  Am.  133;  Holmes  v.   Goring,  2  Bing,  76.  9 

St.  Rep.  146,  46  N.  W.  Rep.  815;  Jar-  Moore.  166;  Pearson  v,  Spencer,  3  B. 

Btadl  V.  Smith.  51  Wis.  96,  98,  8  N.  W.  &  S.  751. 

Rep.  29;  Haley  v.  Colcord.   59  N.  H.  OaUfimlK:     Kripp  v.  Curtis,  71  Cal. 

7,  47  Am.  Rep.  176,  a  way  of  prescrip-  63,  11  Pac.  Rep.  879;  Carey  v,  R«e,  58 

tion;  Holmes  v.  Seely.   ig  Wend.  507;  Cal.  159. 

Kent  V.  Judkins,  53  Me.   160,  163,  87  ConiMOtldiit :      Seeley   v.    Bishop,    19 

Am.  Dec.  S44.     "  Vainly  does  he  who  Conn.  I38 ;  Collins  v.  Prentice,  15  Conn. 
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§335.]  WAYS    OP   NECESSITY. 

pi'esumed  to  exist  until  some  fact  is  bIiowd  establiBhing  ita  non- 
existence.' 

"  A  \r&j  of  neceaeit;,  when  the  natnre  of  it  is  considered,"  says 
Chief  Justice  Best,*  "  will  be  found  to  be  uotMog  else  than  a  way 
by  f^raut;  but  a  grant  of  no  more  than  the  circomstances,  whi<^ 
raise  the  implication  of  necessity,  require  should  pass.  If  it  were 
otherwise,  this  inconvenience  might  follow,  that  a  party  might 
retain  a  way  over  one  thousaud  yards  of  another's  land,  when,  by 
a  subsequent  purchase,  he  might  reach  hie  destination  by  passing 
over  one  hundred  yards  of  his  own.  A  grant,  therefore,  arising 
out  of  the  implication  of  necessity  cannot  be  carried  farther  than  the 
necessity  of  the  case  requires," 

A  way  of  necessity  appurtenant  to  land  set  out  as  dower,  and  not 
simply  appurtenant  to  the  freehold  estate  of  the  dowager,  is  not 
extinguished  on  the  death  of  the  widow,  but  remains  annexed  to 
tlie  reversionary  estate.* 

335.  Tlieowneroflandmay  voluntarily  oathimselfoffftomsU 
Booesfl  to  it.  A  release  by  deed,  by  the  owner  of  the  dominant 
estate  to  the  owner  of  the  servient  estate,  of  his  riglit  of  way  thereon, 
is  valid,  notwithstanding  the  dominant  estate  is  entirely  surrounded 
by  tiie  servient  estate  and  other  lauds,  and  there  is  no  presumption 
that  there  was  an  intention  to  reserve  a  right  of  way  out  of  the 

39,  38  Am.  Dec.  61 ;  Pierce  v.  Selleck,  Wend.  507;  Simmons  v.  Sines,  4  Abb. 

18  Conn.  331.  Dec.  346;  Wheeler  v,  GiUey,  3S  How, 

Omi^  :     Russell  v.  Napier,  63  Ga.  Pr.  139,  144;  New  York  L.  Ins.  Co.  v. 

770.  774.  9S.  E.  Rep.  746.  Milnor,    1    Barb.   Cl>.   353;   Palmer  v, 

KainB  i    Wlticeliouse  v.  Cummings,  Paimer,   150  N.  Y.  139,  44  N.  E.  Rep. 

83  Me.  91,  98,  31  All.  Rep.  73.  ^3  Am.  966;  Friu  v.  Tompkins,  4'  N.  Y.  Supp, 

St.  Rep.  756-  985- 

]Iu7lULd:01{vcrv.Hook,47Md.30i.       PraniTlTMia !    Wisslet  v.  Hersbej' 

Huudhiuatti :     Rowell   v.    Doggett,  23  Pa.  St.  333- 
143  Mass.  483.  489,  10  N.  E.  Rep.  183;         South  OiroUiu  :     Lawion   v.    Rivers, 

Adams  v.  Marstiall,   13S  Mass.  338,  53  3    McCord,    445,    15    Am.    Dec.    741; 

Am.    Rep.    371;   Schmidt    v.    Quinn,  Screven    v.   Gregorie,   8  Rich.   158,64 

136  Mass.  575.  577;  Viaii  v.  Carpenter,  Am.  Dec.  747. 

14  Gray,  136;  Baker  v.  Crosby,  9  Gray,         Tsxu :    Alley  v.   Carleton,  39  Tes. 

431;  Kichols  V.  Luce,  24  Pick.  loa,  35  78.  94  Am.  Dec.  a6o. 
Am.  Dec.  303;  Gayetty  v.  Bethune,  14        '  Blum  v.  Weston,   I03  Cal.  3^3,  36 

Mass.  49,  7  Am.  Dec.  188;  Hancock  v.  Pac.  Rep.  778. 
Wcniworth.  5  Met.  446.  '  Holmes  v.  Goring,  3  Bing.  76.  83. 

Hnr  Hampililrft :    Abbott  v.  Slewans-        'Goodall  v.  Godfrey,   53  Vt.  aig,  38 

town,  47  N.  H.  338,  330.  Am.  Rep.  671;   Symmes  v.  Drew,  31 

Kew  ToA !     Holmes    v.   Seely,    19  Pick.  178. 
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DUBATIOM   OF  THE   EIGHT,  [§  336. 

very  right  of  way  that  is  released.  "  To  imply  a  reservation  of  the 
right  of  &  reasonable  way  out  of  the  right  of  way  released  by  that 
deed,  seems  absolutely  inconsistent  with  the  intention  of  the  parties, 
as  expressed  in  that  deed.  As  the  law  does  not  give  to  every  owner 
of  land  a  right  of  way  to  it,  or  prohibit  an  owaer  from  ctitting  him- 
self off  from  all  access  to  it  by  his  conveyances,  we  think  tliat  the 
reservation  of  a  way  of  necessity  cannot  be  implied  in  this  case."  ' 

A  way  of  neceBsity  may  be  extinguished  by  the  opening  of  a  pub- 
lic highway  to  the  land  to  which  such  way  is  attached.*  If  a  public 
highway  ia  laid  out  over  the  route  of  a  private  way  and  is  accepted 
by  the  party  entitled  to  such  way  as  a  substitute  for  the  way  of 
necessity,  that  ceases.  But  if  the  public  way  is  laid  out  only  in  part 
■over  the  private  way,  and  it  ia  not  accepted  as  a  substitute  therefor 
by  the  owner  of  such  way,  he  is  entitled  to  damages  for  the  land 
taken  for  such  highway.* 

One  having  a  right  of  way  of  necessity  does  not  lose  it  by  acquiring 
other  land  to  which  is  appurtenant  an  easement  of  way  over  a 
private  alley,  by  which,  and  the  land  acquired,  he  might  reach  the 
lands  to  which  the  way  of  necessity  is  attached.*  The  alley  is 
appurtenant  to  the  last  named  parcel  only. 

336.  Aright  of  way  by  neoessityonoe  existing  may  oease  in  oon- 
sequenoe  of  oonveyanods  of  either  the  donunant  or  servient  estate, 
or  of  other  estates  surrounding  the  dominant  estate ;  or  of  grants  of 
private  rights  of  way;  or  of  tlie  laying  out  of  public  ways;  and  it 
may  often  be  as  much  the  duty  of  the  owner  of  the  servient  estate, 
as  it  is  that  of  the  dominant  estate,  to  ascertain  when  the  right  of 
way  ceases."  This  right  is  extinguished  by  tlie  union  of  the  title 
and  possession  of  the  dominant  and  servient  estates  in  one  person; 
but  may  be  revived  and  pass  with  the  dominant  estate  upon  a  subse- 
<jiient  conveyance  of  this  estate  to  another,' 

'Richards  v.   AiUeborough   Branch  '  Zell  v.  Universalist  Society,  iig  Pa, 

R.  Co.,  153  Mass.   lao,  a6  N.  E.  Rep.  St.  390,  4  Am.  St.  Rep.  654. 

41S.  '  Ballard  v.  Demmon,  156  Mass.  449, 

'  Palmer  v.  Palmer,  71  Hun,  30.  31   N.   E.   Rep.  635,   per  Field.  C,  J,; 

•  Abbott  V.  Stewanstown,  47  N.  H.  Baker  v.  Crosby,  9  Gray,  431. 

33S.  *  Brown  v.  Berry,  6  Cold.  98. 
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CHAPTER  IX. 

LOCATION    OF    WATa. 

LocBlion  of  Ways,  337-354- 

Zocation  of  Wmja. 

337.  A  right  of  way  not  definitely  located  may  be  located  by 
the  parties  by  parol  B.greement  anywhere  within  the  boundaries  of 
the  land  over  which  tlie  right  is  granted.^  The  owner  of  the  land 
over  which  there  is  an  undefined  way  by  express  grant  or  by  impli- 
cation, has  in  tho  first  instance  the  right  to  locate  the  way,  for  the 
owner  of  the  easement  in  such  case  is  entitled  to  a  convenient  way 
only,  and  one  which  sliall  be  as  little  as  possible  inconvenient  to  the 
owner  of  the  land.  If  the  owner  of  the  land  fails  to  exerciae  thi& 
right,  the  person  entitled  to  the  right  of  way  may  do  so.*  Until 
he  exercises  this  right  the  owner  of  the  land  may  erect  bnildinge 
on  any  part  of  it,  or  may  alienate  any  part  of  it  free  from  the  incum- 
brance of  the  way,  provided  he  leaves  a  space  on  his  land  sufficient 
for  a  convenient  way.* 

If  the  grantor  does  not  assi^  a  way,  or  if  he  assigns  a  way  tiiat 
is  unreasonable,  the  grantee  may  select  a  way  that  is  convenient  for 
himself,  if  that  will  not  unreasonably  interef ere  with  the  grantor  in 
the  enjoyment  of  his  estate.*  Thns,  where  the  owner  of  a  large 
farm  sells  the  trees  and  timber  upon  it,  with  privilege  to  the  pur- 
chaser to  enter  upon  the  lands  for  the  pni^se  of  removing  the  trees 
and  timber,  tlie  purchaser  has  tlie  right  to  remove  the  timber  by 

'  George  V.  Con,  114  Mass.  382;  Jones  'Russell  v.  Jackson,  3  Pick.  574; 
T.  Percival.  5  Pick.  485.  16  Am.  Dec.  Chase  v.  Perry,  131  Mass,  58a;  Holmes 
41J;  Johnson  V.  Kinnicutt,2  Cush.  153:  v.  Seel;,  19  Wend.  507;  Capers  v. 
Bannon  v.  Angier,  2  Allen.  128 ;  French  Wilson,  3  McCord,  170. 
V.  Hayes,  43  N.  H.  30,  80  Am.  Dec.  *  Russell  v.  Jackson,  a  Pick.  574, 
137;  Cheswell  v.  Chapman.  38  N.  H.  *George  v.  Cox,  114  Mass.  383;  John- 
14,  75  Am.  Dec.  158;  Onthank  v.  Lake  son  v.  Kinnicutt,  aCush.  153;  SlepKens 
Shore,  etc.,  R,  Co.,  71  N.  V.  190,  27  v.  Gordon,  az Can.  Sup.  Ct.  61;  Gardner 
Am.  Rep.  3S;  Wynkoop  v,  Bur^r,  13  v.  Webster,  64  N.  H.  JXi,  15  Ad.  Rep. 
Johns,  aaa;  Warner  v.  Railroad  Co.,  144;  Corliss  v.  Dunning,  8  Wash.  332, 
39  Ohio  St,  70,  72;  Kinney  v.  Hooker,  35  Pac.  Rep.  1074;  Kinney  v.  Hooker, 
65  Vt.  333,  a6  All.  Rep.  690,  65  Vi.  333,  a6  Ad.  Rep,  690. 
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LOCATION    OF    WAYS,  [§§  tJdS,  .i.i'J 

the  moet  direct  and  available  ronte,  provided  be  acts  in  good  faith 
and  with  a  reasonable  regard  to  the  grantor's  interests. 

338.  Xn  detflrmining  the  location  of  a  private  way  not  defined 
by  the  deed  creating  it,  parol  evidence  showing  tlie  topography  of  tlie 
premises,  the  comparative  benefit  or  injury  to  each  party  of  wiy  pro- 
posed location,  and  such  other  facts  as  inay  enable  the  court  to  read 
the  grant  or  reservation  by  the  light  under  which  the  parties  made 
it,  is  admissible.*  Thus,  where  the  owner  of  two  lots  of  land  con- 
veys one  of  them  subject  to  and  entitled  to  the  common  use  of  a 
passage-way  from  the  street  "  about  three  feet  and  ten  inches  wide 
on  the  eoutiieasterly  side  of  the  land  granted,"  evidence  that  when 
the  deed  was  made  tlie  only  passage-way  on  or  adjoining  the  land 
granted,  was  a  passage-way  partly  on  each  lot  and  three  feet  and 
ten  inches  wide  between  the  houses  built  on  the  two  lots,  identifies 
the  passage-way  as  that  mentioned  in  the  deed,  and  a  subsequent 
grantee  of  the  other  lot  has  no  right  to  obstruct  it.' 

The  owner  of  two  lota  of  land  conveyed  the  corner  lot  and  after- 
wards conveyed  the  adjoining  lot,  with  the  right  of  way  of  an  alley 
ten  feet  wide  at  the  rear  of  the  lot.  It  appearing  that  a  passage- 
way actually  existed  from  a  side  street  in  the  rear  of  both  lots,  which 
was  under  the  grantor's  control,  it  was  held  that  the  easement  was 
not  limited  to  a  mere  open  space  beiiind  the  lot,  bat  was  a  way 
throogh  to  the  street.  "  The  grant  must  be  construed  in  the  light 
of  this  fact,  and  this  makes  clear  what  the  alley  was  the  parties  had 
in  mind,  and  shows  that  it  was  one  useful,  if  not  necessary,  to  the 
proper  and  full  enjoyment  of  the  land  conveyed."  ' 

338.  Arightofwayresarvedfbut  not  portioularly  defined,  need 
be  only  such  as  la  reasonably  necessary  and  convenient  for  the  pur- 
pose for  which  it  was  created.  One  owning  land  on  the  comer  of 
two  streets  built  thereon  four  houses  fronting  on  one  of  the  streets, 
with  a  stable  in  the  rear  of  each,  leaving  an  alley-way  from  the  side 
street  to  the  stables.  He  subsequently  sold  the  comer  lot,  reser- 
ving *'  the  right  of  way  throngh  and  over  tlie  carriage  or  alley-way  " 
to  the  stables,  so  long  as  they  should  be  occupied  as  private  stables. 
The  purchaser  built  over  the  alley-way  a  brick  building  resting  on 

'Gardner  v.  Webster,  64  N.  H.  520,     Mass.  an;  Stetson  v.  Curtis.  119  Mass. 
15  Act.   Rep.  144;  McConnell  v.  Rath-     366:  Long  v.  Gill,  So  Ala.  40S,  410. 
ban    46  Mich.  303,  9  N.  W.  Rep.  436;        '  O'Brien  v.  Schayer,  134  Mass.  an. 
McFerren  v.   Mont  Alto  Iron  Co.,   76        '  McConnell   v.    Rathbun,  46  Mich. 
Pa.  St.   i3o;    O'Brien  v.  Schayer,   124     303,3o6,9N.W.  Rep.436,perCoo1ey,  J. 
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ii-on  girders,  supported  by  walls  on  either  side.  It  appeared  tliat  the 
carriage-way  was  left  as  coDveiuent  for  the  purposes  for  which  it 
was  reserved  as  it  was  before  this  building  was  erected.  It  was 
held  that  as  the  purchaser's  deed  vested  in  him  all  the  rights  of 
absolute  ownership,  except  as  restricted  by  the  reservation,  the 
grantor  had  no  right  to  claim  that  the  whole  alley-way  should  be 
left  open  for  his  use.  Although  ihe  alley-way  as  laid  out  was 
eighteen  feet  wide,  the  right  to  pass  over  every  part  of  eigliteea 
feet  was  not  reserved,  inasmuch  as  the  whole  width  of  the  alley  was 
not  necessary  in  order  to  pass  and  repass  iu  the  usual  way  between 
the  stables  and  the  street.' 

340.  If  there  be  an  existing  way  at  the  time  of  the  grant,  the 
way  granted  may  be  defined  by  the  ejdstLng  route,  and  not  by  a 
convenient  way  over  an  undefined  route,  '*  A  right  to  pass  and 
repass,  if  over  vacant  and  unoccupied  land,  when  no  way  actually 
exists  or  is  used,  would  be  the  grant  of  a  convenient  way,  the 
direction  and  width  of  wliieh  would  be  determined  by  various  cir- 
cumstances. But  similar  words  being  used,  in  regard  to  a  place  over 
which  a  way  is  already  fixed  by  buildings  or  periiianent  enclosures, 
would  be  construed  to  be  a  grant  of  the  way  thus  located,  fixed  and 
defined.  Such  a  construction  is  noceBsary  to  the  security  of  both 
parties.  To  the  grantee,  to  insure  him  a  way  of  known  width  and 
direction,  the  sufBciency  of  which  he  may  judge  of  before  he  closes 
his  contract  for  the  purchase;  and  to  the  grantor,  to  secure  himself 
against  the  claim  of  tlie  grantee  to  an  indefinite  riglit  to  pass  over 
liis  premises,  in  any  direction,  at  the  election  of  the  grantee. "  * 
Accordingly  where  a  right  was  given  to  pass  through  Central  court, 
a  place  which  had  been  laid  out  and  was  known  by  that  name,  it 
was  held  that  the  term  Central  court  might  be  construed  as  includ- 
ing all  the  space  tliat  had  been  laid  out,  paved  and  fitted  for  use,  and 
that  the  grant  was  of  a  way,  limited  and  defined,  and  not  of  a  con- 
venient way  to  be  subsequently  defined. 

But  where  one  owning  land  through  which  was  an  open  space 
of  irregular  width  varying  from  forty-eight  to  fifty-three  feet, 
bounded  on  its  sides  by  trees,  fences  and  buildings,  extending  from 
the  highway  back  to  other  lands  of  tlie  grantor,  and  was  used  for 
access  to  those  lands,  conveyed  one  parcel  of  them  by  a  deed 
which  provided  that  a  carriage-way,  at  least  twenty-five  feet  wide, 

'  Grafton  v.  Moir,  130  N.  Y.  465.  '9  *  Salisbury  v.  Andrews,  19  Pick.  250, 
N.  E.  Rep.  974.  5S8.  per  Shaw,  C.  J. 
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ehall  be  kept  open  from  such  parcel,  to  the  highway,  it  was  held, 
that  the  gr&Dtee  was  not  necessarily  entitled  to  a  way  over  the  space 
mentioned,  which  wa8  forty-five  feet  or  more  in  width.  It  wae  not 
consistent  with  the  terras  of  the  deed  which  provided  for  a  way  at 
least  twenty-five  feet  wide,  to  snppoee  that  the  grantor  intended  to 
devote  the  whole  of  the  forly-five  feet  in  width  to  the  use  of  the 
proposed  way,  even  if  the  whole  was  then  used  as  a  way  for  access 
to  bifi  other  land.  He  has  performed  his  contract  if  he  keeps  open  a 
way  of  the  width  described  in  the  deed.  Even  an  acqniscence  in 
the  nse  of  the  existing  way  by  the  grantee  will  not  be  permitted  to 
.defeat  the  intention  expressed  in  the  deed.' 

341.  A  va;  reserved  Is  not  always  an  exiatm^:  way.  A  grantor 
reserved  the  right  of  crossing  and  reerossing  the  land  conveyed  "  for 
all  necessary  purposes  in  quarrying  and  carting  stone  and  all  other 
products  frora  my  adjoining  land. "  Both  the  land  conveyed  to 
the  grantee,  and  ibe  land  retained  by  the  grantor  were  intended  to 
be  used  for  quarrying  purposes,  and  were  continuously  bo  used.  At 
the  time  of  the  conveyance,  there  were  several  cart-ways  over  the 
land  conveyed,  but  no  particular  route  was  specified  in  the  reserva- 
tion of  the  right  of  way.  It  wae  held  that  the  grantee  was  not 
obliged  to  maintain  any  of  the  cart-ways  existing  at  the  time  of  the 
conveyance,  but  the  grantor  was  only  obliged  to  provide  the  grantee 
with  a  reasonably  convenient  way  across  the  land;  the  exigencies  of 
operating  quarries  on  such  land  requiring  the  way  across  it  to  be 
changed  from  time  to  time.  It  was  argued  that  the  intention  of 
the  parties  would  be  best  carried  out  by  regarding  the  general  terms 
used  as  meaning  only  the  ways  existing  at  the  time  of  the  convey- 
ance. "  But  is  it  not  more  natural  to  suppose,  in  view  of  the  fact 
that  the  reservation  was  made  in  such  general  terms,  although  there 
were  several  cart-paths  in  existence,  and  in  further  view  of  the 
known  temporary  character  of  such  paths,  and  the  custom  of 
changing  them  from  time  to  time,  to  meet  the  exigencies  of  the 
quarrying  business,  that  it  was  the  intention  of  the  parties  not  to  limit 
the  crossing  and  reerossing  to  any  particular  place,  but  to  leave  It 
where,  all  things  considered,  it  was  natural  and  fair  to  leave  it,  so 
that  the  plaintiff  would  be  reasonably  convenienced  without  depriv- 
ing the  defendants  of  the  use  of  the  most  valuable  portion  of  the  land 

'  StetBon  V.  Curtis,  119  Mass.  366. 
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for  quarrying  purposes,  and  sabjecting  them  to  great  loes,  as  tlie 
court  below  finds  that  the  construction  insisted  apon  by  the  plaintifi 
would  do  ?  "  ' 

34S.  A  prootloal  looatlon  of  a  right  of  way  granted  or  reserTBd 
serves  to  define  it  when  the  description  is  indefinite  or  in  general 
terms.  A  general  description  of  a  right  of  way  is  sufficient  in  case 
there  was  a  clearly  defined  way  at  the  time  of  the  conveyance.* 
There  may  be  a  presumption  tliat  an  existing  way  which  fulfils  the 
terms  of  the  description  ie  the  way  intended  by  the  parties,  but  this 
is  not  necessarily  tlie  way  granted  or  reserved.  A  reasonably  con- 
venient way  is  intended,  and  the  owner  of  the  servient  estate  may 
provide  such  a  way  in  a  different  location  from  the  way  that  had 
previously  been  used." 

343.  Aoqmesoenoe  of  the  owner  of  the  servient  estate  in  the  use 
of  a  partionlar  location  of  the  way  operates  as  an  assignment  of  the 
way.*  When  a  way  is  thus  located  by  ose,  and  is  once  fully 
established,  neither  party  can  change  the  location  without  the  con- 
sent of  the  other."  If  the  grantor  afterwards  obstructs  such  way,  lie 
is  liable  to  an  action  therefor,  and  cannot  defend  by  showing  that  the 
grantee  may  have  a  different  location,  although  this  may  be  equally 
convenient  witli  the  way  located  by  use.* 

Where  a  landowner  granted  to  a  railroad  company  the  right  to 
select  a  strip  of  land  a  hundred  feet  in  width,  over  his  land,  on  the 
line  of  the  company's  road  for  a  right  of  way,  it  is  clear  that  both 
parties  understood  the  right  granted  was  to  be  exercised  at  the  time 
of  the-  final  location  and  construction  of  the  railroad,  and  not  after- 
wards; and  a  court  of  equity  will,  by  injunction,  restrain  such  rail- 

'  Colt  V.  Redfield,  jg  Conn.  437.  "  i38;   George   v.    Cox,   114  Mass.   383; 

Atl,  Rep.  426,  per  Seymour,  J.  Wyokoop   v.    Burger,    ra   Johns,   aas; 

'  Wells  V.  Tolman.  34  N.  Y.  Supp.  Corliss  v.   Dunning,  8   Wash.  33a,  35 

840:  Onthank  v.   Lake  Shore  &  M.  S.  Pac.  Rep.  1074. 

R.  Co.,  71  N.  Y.  194,  37  Am.  Rep.  35;  •  Baonon   v.   Angier,   a   Allen,   ia8; 

Cheswell  V.  Chapman,  38  N.  H.  14,  75  Jennlson  v.  Walker,  11  Gray,  433,  436; 

Am.  Dec.  IJS;  Wharton  v.  Hannon,  loi  Marsh  v.  Haverhill  Aqueduct  Co.,  134 

Ala,  554,  14  So.  Rep.  630.  Mass.  106;  Jones  v,   Perdvat.  5  Pick. 

'  Gardner  v.  Webster,  64  N.  H.  530,  485.  487,  16  Am.  Dec.  415;  Karmuller 

15  All.  Rep.  144;  Smith  v.  Wiggin,  5a  v.   Kroti,   18   Iowa,  35a;    Wynkoop  v. 

K.  H.    113;  Johnson    v.   Kinnicutt,   3  Burger,    la    Johns,    aaa;    Garraij   v. 

Cuah.  153.  DuHy,   7  R-   I-  476;    Kraut's  App.  71 

*  Green  v.  Goff.  153  III.  534.  39  N-  E.  Pa.  St.  64. 

Rep.  97S;  Bannon  v.  Angler,  a  Allen,  *  Bannon  v.  Angler,  3  Alleo.  laS. 
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road  compftDy  from  taking  poaBession  of  any  additional  part  of  s^d 
land,  after  its  railroad  has  been  located  and  completed.' 

Wliere  a  way  is  provided  for  over  or  near  an  existing  lane,  and 
purcliasers  have  used  BDch  lane  for  a  long  time,  there  is  a  sufficient 
dedication  of  it  to  ttieir  use  and  acceptance  by  tliem,  and  no  change 
of  the  location  of  the  way  can  be  made  without  their  consent. 
"  There  is  no  donbt  that  the  foregoing  language,  though  uncertain  as 
to  the  precise  location,  is  snfficient  to  dedicate  a  pass-way,  if  the  same 
is  accepted  by  the  parties  concerned.  If  not  accepted,  it  would  be 
regarded  as  a,  mere  proposition  to  remain  open  only  for  a  reasonable 
time,  which  would  be  considered  impliedly  withdrawn  after  the 
lapse  of  a  reasonable  time,  withont  the  acceptance  having  been  made, 
which  acceptance  need  not  be  evidenced  by  any  formal  act,  but  a 
use  of  it,  as  a  matter  of  right,  would  be  sutBcient  evidence  of  such 
acceptance."  * 

In  case  the  way  is  not  located  by  either  party  except  by  the  use 
of  it  by  the  party  entitled  to  the  way,  and  it  appears  that  he  has 
for  several  years  passed  over  the  land  without  confining  himself  to 
a  specific  path,  but  by  going  in  the  same  general  direction  without 
any  considerable  deviation,  it  secma  that  tliese  facts  amount  either 
to  uu  ^reement  or  a  license  that  the  privilege  of  passing  and  repassing 
may  be  exercised  within  limits  broader  tlian  an  ordinary  footpath, 
and  that  he  should  be  deemed  to  be  within  the  limits  of  his  right  if 
he  did  not  depart  altogether  from  the  direct  line  from  the  r<»d  to 
the  land  to  which  tlie  way  is  attached. ° 

344.  A  way  may  be  located  by  use  for  a  short  tdme;  aa,  for 
iniftance,  where  the  way  was  granted  over  the  south  part  of  a  lot  of 
land  and  there  was  at  the  time  of  the  conveyance  a  way  which  had 
been  in  use,  and  was  traceable  on  the  land,  and  this  was  used  by 
the  party  entitled  to  it  for  more  than  two  years  after  the  eonvey- 
aTice,  the  location  is  fixed  as  to  bim  and  he  cannot  change  it.* 
^Ir.  Justice  Bigelow  statas  the  principle  of  law  in  a  Massachusetts 
case,  saying  :  '*  Where  an  easement  in  land  is  granted  in  general 
terms,  without  giving  definite  location  and  description  to  it,  so  tliat 
the  part  of  the  land  over  which  the  right  is  to  be  exercised  cannot 

I  Warner  v.  Railroad  Co.,  39  Ohio  513,  iq  N.  W.  Rep.  257.  And  see  Colt 
Si.  70.  V.  Redfield,  59  Conn.  427,  33  All.  Rep. 

'  Wickliffe  v.   Magruder  (Ky.)  13  S.     4«. 
W.  Rep.  533.  *  Robens  v.  Stephens,  40  111.  App. 

'  Powers   V.   Hatlow.   53  Mich.   507,     138, 
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be  definitely  ascertuDed,  the  grantee  does  not  thereby  acquire  a 
right  to  nee  the  servient  estate  without  limitation  ae  to  the  place  or 
mode  in  which  the  easement  is  to  be  enjoyed.  When  lie  right 
granted  haa  been  once  exercised  in  a  fixed  and  definite  conrse,  with 
the  full  acquiescence  of  both  parties,  it  cannot  be  changed  at  the 
pleasure  of  the  grantee. "  ' 

Where  one  conveyed  a  lot  of  land  with  a  passage  for  a  certain 
purpose  over  his ' '  remaining  ground, ' '  part  of  which  was  then  vacant, 
and  part  of  which  was  occupied  by  a  bouse  in  which  the  grantor 
lived,  and  he  soon  afterwards  conveyed  the  vacant  ground  to  another 
without  any  reservation  of  a  passage  over  it,  and  then  opened  a 
passage  through  his  honse,  in  order  to  provide  a  passage  as  agreed 
for  bis  first  grantee,  who  used  the  same  ou  two  occasions,  it  was 
held  that  the  grantor's  heirs  were  bound  by  this  location  of  the  pas- 
sage and  could  be  restrained  from  obstructing  it.  The  preenmption, 
arising  from  the  grantor's  conveyance  of  the  vacant  land,  with 
warranty,  was  that  this  land  should  be  discharged  from  the  ease- 
ment, which  might  naturally  attacb  to  it  under  the  grant,  and  that 
the  pass^e  should  be  located  on  the  grantor's  premises  occapied  by 
his  house;  and  this  presumption  was  confirmed  by  the  actual  loca- 
tion of  the  passage  through  the  house.* 

346.  If  a  right  of  way  haa  been  located  by  the  parties  and  used 
tor  many  years  without  ol^eotion,  the  party  entitled  to  the  ease- 
ment is  entitled  to  this  way,  and  the  owner  of  the  servient  estate 
cannot  change  tbe  location  of  the  way  without  the  consent  of  the 
party  entitled  to  use  it.  Thus  a  right  of  way  from  the  land  of  the 
grantee  to  a  public  road  was  by  the  terms  of  the  grant  to  be  "  on 
or  near  "  a  certain  boundary  line.  After  the  way  had  been  located 
by  the  grantor  and  used  by  the  grantee  for  many  years,  a  re-survey 
of  the  land  established  this  boundary  line  about  three  rods  from  the 
line  where  the  parties  supposed  it  to  he.  The  grantor  obstructed 
the  way  that  had  been  used,  in  order  to  compel  the  grantee  to  follow 
the  route  nearer  to  the  boundary  line  establiBhed  by  the  survey.  It 
was  held  that  the  grantee  was  entitled  to  a  right  of  way  as  established 
and  also  over  the  said  three  rods  by  the  sborteet  practicable  route  to 
the  existing  way.* 

'  Jennlsoo  v.  Walker,  ii  Gra^r,  423,        '  Kraut's  Appeal,  71  Pa.  St.  G4. 
426,  approved  in  Onthank  v.  Lake  Shore        •  Fritsctie  v.  Frilsche,  77  Wis.  266, 45 
&  Mich.  So.  R.  Co..  n  N.  Y.  194.  and     N.  W.  Rep.  108B. 
in  Hineev.  Hamburger,  43  N.  Y.  Supp. 
977- 
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The  owner  of  a  servient  estate,  by  joining  with  the  owner  of 
the  dominant  estate  in  building  a  line  fence  up  to  a  road,  selects 
snch  road  as  the  one  that  must  be  used.^ 

346.  In  oase  a  right  of  way  is  so  indeflmtely  described  that  two 
looatiOQs  will  answer  the  desoription,  that  one  will  be  adopted 
which  a  reasonable  constrnction  of  the  deed  reqnires,  with  a  view  to 
the  rights  of  both  parties,  and  to  the  cost  and  practicability  of  con- 
struction. If  in  such  case,  one  route  is  much  longer  than  tiie  other, 
and  can  be  made  fit  for  use  only  by  a  large  expenditure,  the  shorter 
and  least  expensive  route  should  be  adopted.' 

If  a  particular  way  is  plainly  conveyed  by  the  terms  of  the  deed, 
it  is  not  competent  to  prove  by  parol  that  it  was  not  the  intention 
of  the  parties  that  it  should  be  conveyed.' 

It  may  be  shown,  however,  that  the  parties  intended  the  descrip- 
tion to  apply  to  one  of  the  two  ways,  and  for  this  purpose  evidence 
of  the  declarations  of  the  parties  made  at  or  about  the  time  of  the 
conveyance  is  admissible.* 

"Where  one  reserved  a  right  of  way  over  the  granted  land  without 
firing  its  locality  aud  at  the  time  of  the  conveyance  there  were  two 
ways  in  use,  one  of  wliich  was  afterwards  closed  with  the  consent  of 
the  parties,  the  grantor  was  entitled  to  use  the  remaining  way;  and 
although  the  grantee  in  such  case  might  in  the  first  instance  designate 
the  locality  of  the  way,  he  has  no  right  to  build  a  fence  across  the 
only  path  where  a  way  is  practicable,* 

347.  Parol  evidenoe  Is  not  admissible  to  show  the  intention  of 
the  parties  as  to  the  looation  of  a  way,  where  the  terms  of  the  deed 
are  not  ambignoua.  Thus,  under  a  grant  of  a  right  of  way  across  a 
lot  of  land,  parol  evidence  is  not  admissible  to  show  that  it  was  the 
intention  of  the  parties  tliat  the  grantee  might  enter  at  one  place, 
go  partly  across,  and  then  come  out  at  another  place  on  the  same 
side  of  the  lot,'  "  Parol  evidence  is  not  admissible  to  show  inten- 
tion of  the  parties,  except  when  two  subjects  are  equally  within  the 

'  Friti  V.  Tompkins,  41  N.  Y,  Supp.  *  French  v.  Hayes,  43  N.  H.  30,  So 
9S5.  Am.  Dec.  1*7;  Osbom  v.  Wise,  7  Car. 

*  McCormack  v.  Crow  (Ky.)  15  S.  W.     &  P.  761. 
Rep.  181.  '  Bangs  v.  Parker,  71  Me.  458. 

»  Shepherd  v,  Watson,   i  Watts,  35.         •  ComstoclE  v.  Van  Deusen,  5  Pick. 
163. 
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words;  and  then  parol  evidence  is  receivable  to  show  which  of  the 
two  the  grantor  meant  to  grant."  * 

348.  One  having  a  right  of  way  is  not  justified  in  going  ontaide 
th«  looality  of  the  way,  because  the  way  is  impassable.  It  was  early 
settled  tliat  the  right  of  going  on  the  adjoining  land  in  case  a  high- 
way becomes  impassable  does  not  extend  to  private  ways.*  "  And 
there  may  be  many  reasons  in  the  case  of  highways,"  Bald  Lord 
Ellenborongli,  "  why  the  public  should  have  an  outlet,  because  it  is 
for  the  public  good  that  a  passage  should  be  afforded  to  the  subjects 
at  all  times.  But  the  same  necessity  does  not  exist  in  the  case  of  a 
private  right.  *  *  *  It  is  a  thing  founded  in  grant,  and  the 
grantor  of  a  private  way  does  not  grant  a  liberty  to  break  out  of  it 
at  random  over  the  whole  surface  of  his  close.  It  is  established 
law  that  the  grantee  of  a  private  way  cannot  break  out  of  it."  * 

349.  The  grantee  of  a  right  of  way  which  has  been  obstructed 
hj  the  grantor  has  a  right  to  deviate  over  the  grantor's  land ;  and 
the  grantee  is  entitled  to  have  tliis  right  protected  by  the  court  so 
long  as  the  obstruction  exists,  without  the  necessity  of  proceeding 
against  the  grantor  for  the  removal  of  the  obstruction.* 

360.  A  right  of  aocess  to  a  private  way  over  the  grantor's  land 
"  to  and  from  evwy  or  any  of  the  parcels  "  conveyed  to  the  grantee 
^ves  him  a  right  to  come  out  upon  such  way  at  any  point  at  which 
he  can  get  access  to  it,  although  only  one  particular  line  of  access 
has  been  made  and  used  during  a  long  period ;  and  it  gives  him  a 
right  to  cross  a  narrow  strip  of  land  belonging  to  the  grantor  which 
intervenes  between  the  way  and  the  grantee's  land  where  his  land 
did  not  border  upon  the  way.  The  fact  that  the  grantee  or  his 
successors  have  run  a  fence  along  their  boundary  and  only  opened 
one  gate  in  it  at  the  point  where  such  access  had  been  enjoyed,  is 
no  proof  of  an  intention  to  abandon  their  right  to  access  at  any 
point.* 

361.  tTnder  a  grant  of  a  right  of  way  aoross  the  grantor's  land, 
the  grantee  has  no  right  to  enter  at  one  place,  go  partly,  across,  and 
then  come  out  at  another  place  on  the  same  side  of  the  lot;  and 

'  Oaborn  v.  Wise,  7  Car.  &  P.  761,  393;  Williams  v.  SaSord,  7  Barb.  309; 

766,  per  Parke,  B.  Capers  v.  M'Kee,  i  Strob.  164,  168, 

'  Taylor  v.  Whitehead,  a  Dougl.  744,  *  Selby  v.  Nettleford.  9  Ch.  App.  iii. 

749.      See  also  Pomfret  v,   Ricroft,   i  •  Cooke  v.  Ingram,  J  Reports  {1893), 

Saund.  333,  n.  6.     See  §  333.  607. 

•  Bullard  v.  Harrison,  4  M.  &  S.  387, 
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parol  evidence  to  bHow  that  such  was  the  inteDtioa  of  the  grant  is 
inadmiABible.^ 

Under  a  grant  of  way  between  two  points  in,  through  and  along 
a  particular  strip  of  land,  the  grantee  is  not  justified  in  making  a 
transverse  road  across  the  same.^ 

363.  A  VTBJ  onoe  looated  oaimot  be  cihanged  by  either  party 
without  the  consent  of  the  other.'  When  the  right  of  way  has 
once  been  exercised  in  a  fixed  and  definite  course,  with  the  full 
acquiescence  and  consent  of  both  parties,  it  cannot  be  changed  at 
the  pleasure  of  either  of  them.  Though  the  grantee  of  the  right 
may  locate  the  way  in  the  beginning,  when  he  has  once  fixed  the 
location,  he  cannot  change  it.  But  if  a  change  ia  made,  and  both 
parties  either  consent  to  the  change  or  acquiesce  in  it,  the  change 
is  cfEectual.  If  the  grantor  of  the  right  makes  the  change  and  the 
grantee  uses  the  new  road  for  a  length  of  time,  his  acquiscence  in 
the  change  will  be  presumed.* 

"Where  the  land  of  a  railroad  company  is  subject  to  certain  rights  of 
way  across  its  location  in  favor  of  the  landowner  through  whose 
land  the  road  is  located,  the  parties  can  lawfully  adjust  the  rights  and 
obligations  of  the  two  estates  by  extinguishing  all  other  rights  and 
claims,  and  establishing  one  permanent  crossing  in  place  of  them, 
and  such  crossing  is  not  necessarily  extinguished  by  the  filing  of  a 
location  which  contains  no  mention  of  it.* 

Where  a  grantor  reserved  a  right  of  way  in  a  carriage  road  across 
the  land  conveyed,  or,  in  the  event  the  grantee  should  change  the 
route  of  the  carriage  road,  then  a  right  of  way  in  such  substituted 
road,  and  also  reserved  a  simOar  right  in  another  road  across  the 
land,  or  in  any  new  road  substituted  therefor,  it  was  held  that  the 
grantee  could  substitute  one  new  road  for  the  two  former  roads,  if 
the  one  be  as  convenient  and  beneficial  for  all  the  purposes  of  the 
grantor  as  the  two  would  be.* 

■  Comstoclc  V.  Van  Deusen,  s  Pick.  App.  433;  Wysor  v.  Lake  Erie  &  W.  R. 
163.  Co.,  143  Ind.  6,  42  N.  E.  Rep.  853;  St. 

*  SenhouBC  v.  Christian,  t  Dum.  &  Joseph  County  v.  South  Bend  &  M.  St. 
E.  560.  R'.  Co..  ri8  Ind.  63,  20  N.  E.  Rep.  4991 

*  Jennison  v.  Walker,  11  Gray,  423;  Wood  v.  Michigan  Air  Line  R.  Co.,  90 
Chandler  v.  Jamaica  Poad  Aqueduct    Mich.  334.  jr  N.  W.  Rep.  263. 

Co.,    135   Mass.    544,    55a;  Bannon  v.  *  Wynkoop  v.  Bur^r,  12  Johns,  zss; 

Angier,  1  Allen,  laS;  Smith  v.  Lee,  14  Smith  v.  Lee,  14  Gray,  473. 

Gray,  473;  Manning  v.   Port  Reading  •  Hamlin  v.   New  York,  N.  H.  &  H. 

R.  Co.   (N.  J.   Eq.)  33  Atl.  Rep,  3oa;  R.Co.,  i66Ma9S.463,44N.  E.  Rep.444. 

Palfrey  v.  Foster,  47  La.  Ann.  939,  17  *  Lyon  v.  Lea,  84  Me.  354,  Z4  All. 

So.  Rep.  435;  Keating  V.  Hayden,  solll.  Rep.  S44.    "It  is  hardly  to  be  supposed 


.|,l,c.byC00gIC 


g§  353,  354.]  LOCATION  of  ways. 

363.  When  a  nev  way  is  subatitated  for  aa  old  one  by  the  con- 
sent of  tlie  owners  of  both  estates,  the  new  way  rests  on  no  better 
title  than  the  old  way  and  if  the  right  to  the  original  way  was 
nnfoanded,  the  party  claiming  the  easement  obtains  no  irrevocable 
right  to  use  the  new  way.^ 

A  grant  of  a  right  to  use  a  strip  of  land  of  a  width  defined  for  a 
right  of  way  does  not  restrict  the  grantee  to  the  track  ae  at  first 
conatmeted,  but  he  may  change  its  location  to  any  ptat  of  the  strip 
specified  in  the  grant.' 

354.  If  the  parties  cannot  agree  upon  the  location  of  the  nnde- 
flned  way,  this  may  he  determined  in  eqoity.  s 

The  complaint  in  an  action  to  establish  a  right  of  way  and  to  enjoin 
its  obstmetion  must  contain  a  description  of  the  land  over  which 
it  is  claimed,  and  its  omission  is  not  cured  by  reference  to  so-called 
"  exhibits,"  as  parts  of  the  complaint,  containing  descriptions  of 
the  land.* 

A  right  of  way  that  is  too  indefinite  for  a  determinate  description, 
cannot  be  established  and  protected  by  a  court  of  chancery.' 

A  purchaser  of  land  to  which  a  right  of  way  has  been  made 
appurtenant,  acquires  the  right,  though  it  is  not  mentioned  in  the 
deed  or  conveyance.'  But  such  purchaser  acquires  only  such  right 
of  way  as  was  conveyed  to  the  original  grantee  or  was  located  and 
used  by  him.^  If  the  right  of  way  was  not  located  by  the  original 
grant,  and  the  grantee  never  claimed  any  right  of  way  under  the 
grant,  and  such  right  of  way  has  never  been  denied  to  a  subsequent 
purchaser,  he  cannot  maintain  a  bill  in  equity  to  establish  the  way,' 

that  the   ^antor  would  be  nilling  to  New  York  &  G.  L.  R.  Co.,  aS  N.  Y.  St- 

maintain  and  keep  in  repair  two  roads  Rep.  739,  S  N.  Y.  Supp.  36. 

across  the  grantee's  land,  and  we  do  *  Gardner  v.  Webster,  64  N.  H.  Jio, 

not  see  that  the  burden  is  cast  upon  the  523,  15  Atl.  Rep.  144;  White  v.   Eagle 

grantee  to  keep  such  roads  or  any  road  &  P.  Hotel  Co..        (N.  H.)      ,  34  Atl. 

in  repair  lor  him.     As  it  now  is,  how-  Rep.  673,  per  Carpenter,  J. 

ever,  the  new  substituted  road,  to  be  *  Price  v.  Bayless,   131   Ind.  437,  31 

spoken  of,  will  necessarily  be  kept  in  N.  E.  Rep.  88;  Fox  v.  Pierce,  50  Mich. 

repair  by  the  grantee,  m  it  leads  to  joo,  15  N.  W.  Rep.  S80. 

and  past  his  own  expensive  structures  '  Fox  v.   Pierce,  50  Mich,  joo,  ij  N, 

upon  the  purchased  property;  and  this  W.  Rep.  8S0. 

is  an  element  of   consideration  in  an  '  gg  18-3*;  Kinney  v.  Hooker,  65  Ve. 

endeavor  to  ascertain  the  intention  of  333,  36  Atl.  Rep.  690. 

(he  parties  as  lo  the  reservations  in  the  '  Kinney  v.   Hooker,  65  Vt.  333,  36 

deed,"     Per  Peiers.  C.  J.  Atl.  Rep.  690. 

'  Atwaler  v.  Bodfish,  ri  Gray,  150. ,  •  Kinney  v.   Hooker,  65  Vt.  333,  36 

*  Greenwood  Lake  &  P.  J.  R.  Co.  v.  Atl,  Rep.  690. 
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I.      By  express  Terms  of  Grant. 

366.  One  granting  an  easement  may  limit  the  grant,  and  the 
grantee  takes  it  sobjeet  to  the  roatrictions  imposed,  and  cannot 
enlarge  or  abuse  hia  privilege.*  The  limitation  may  be  with  refer- 
ence to  the  pnrpoBe  for  which  the  easement  may  be  used,  as,  for 
instance,  a  riglit  of  way  may  be  granted  for  agricultural  purposes 
only,  or  for  mining  purposes;  or  with  reference  to  its  use,  as  a 
footway,  as  a  carriage  road,  or  as  a  way  for  cattle. 

A  grant  of  a  dwelling-house  and  field,  witb-A  right  of  way  to  the 
dwelling-house ,-^oe8  not  give  the  grantee  any  right  of  way-to  tlie 
field,'  A  grant  of  a  way  to  (^  cottage,  consisting  of  one  room,  does 
not  justify  the  grantee  in  claiming  to  use  tlie  way  for  access  to  a 
town  he  may  build  at  the  end  of  it.* 

A  grant  or  reservation  of  a  right  of  way  "  for  the  purpose  of 
carting  wood,  etc.,"  is  limited  to  the  purpose  of  carting  wood  and 
is  not  enlarged  by  the  abbreviation,  etc.^ 

A  right  of  way  from  a  dwelling  to  a  wood-house  gives  no  right 
of  way  to  a  bam  not  connected  with  the  wood-house." 

356.  A  grant  or  reaervation  of  a  oarriage-way  or  alley-way  to  a 
staUe  does  not  oonAr  a  right  of  way  for  all  purposea,  but  only  a 
way  to  and  from  the  stable.     It  is  only  a  way  that  affords  a  con- 

Marstin,  34  N.  H.  4401  57  Am.  Dec. 
agt;  Abbott  v.  Butler,  5g  N.  H.  317, 

*  Henning  v.  Burnet.  8  Exc.  187. 

'South  Metropolitan  Cem.  Co.  v, 
Eden,  16  C.  B.  43.  57,  per  Jervis,  C.  J. 

*. Myers  v.  Dunn,  49  Conn,  71. 

'  Valley  Falls  Co.  v.  Dolan,  9  R.  1. 489. 


'Jackson  v.  Slacey,  Holt,  N.  P.  435, 
Ballard  v.  Dyson,  i  Taunt.  279;  Brun- 
ton  V.  Hall,  I  Q.  B.  79s;  Davenporl  v. 
Lamson,  ii  Pick, 73;  Comstock  v.  Sharp 
^Mich.)64  N.  W.  Rep.  aa;  Shroder  v. 
Brenneman,  33  Pa.  St.  34S;  Valley  Falls 
Co.   V.  Dolan,  9   R.  I.  489;  French   v. 
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g  856.]  LIMITATION   OF   WAYS, 

Tenient  access  to  the  stable  iu  the  usual  mode  of  enjoying  snch  a 
right.  "  If  the  alley  itself  liad  been  reserved,  or  the  right  to  nae 
it  for  every  purpose,  a  different  question  wonld  have  arisen;  I)ut 
neither  the  alley  nor  the  alley-way  was  reserved,  nor  anjlliing 
except  the  right  of  way  over  the  alley-way  or  carriage-way.  The 
language  of  the  reservation  confera  upon  the  plaintiff  simply  tlie 
right  of  passage,  and,  as  incidental  thereto,  such  light  and  air  aa 
are  necessary  to  the  convenient  enjoyment  of  that  right.  There  is 
no  provision  which  expressly  or  impliedly  requires  that  the  entire 
space  at  the  rear  of  defendant's  building  ahall  be  kept  open  forever, 
BO  that  tlie  plaintiff's  stables  may  have  air  and  light.  A  riglit  of 
■way  to  a  stable  does  not  carry  witli  it  such  light  and  air  as  the 
stable  needs,  but  such  as  tlie  right  of  way  needs  for  its  reasonable 
enjoyment,"  ' 

"Where  a  right  of  way  was  granted  over  a  close  "  to  the  stable  and 
loft  over  the  same,  and  the  space  and  opening  under  the  said  loft 
used  as  a  wood-house,"  it  was  held  tliat  the  right  should  be  "  con- 
fined to  the  use  of  the  way  to  a  place  whicli  should  l>o  in  the  same 
predicament  as  it  was  at  the  time  of  making  the  deed. "  It  was  not 
considered  that  the  riglit  of  way  depended  on  the  space  lieing  used 
as  a  wood-house,  but  it  was  said  it  must  he  used  "  for  purposes 
which  were  compatible  with  the  ground  being  open,  and  tliat,  if 
any  buildings  were  erected  upon  it,  it  was  no  longer  to  be  considered 
as  open  for  the  purpose  of  this  deed. " '  Baron  Parke,  referring  to 
this  decision,  said:  "a  more  strict  rule  was  laid  down  than  I 
should  have  been  disposed  to  adopt,  for  it  was  said  that  the  defend- 
ant was  confined  to  the  use  of  the  way  to  a  place  which  should  be 
in  the  same  predicament  as  it  was  at  the  time  of  makbig  the  deed. 
No  doubt  if  a  right  of  way  he  granted  for  the  purpose  of  being 
used  as  a  way  to  a  cottage,  and  the  cottage  is  changed  into  a  tan- 
yard,  the  right  of  way  ceases;  but  if  there  is  a  general  grant  of  all 
ways  to  a  cottage,  the  right  is  not  lost  by  reason  of  the  cottage 
being  altered,"  * 

But  a  reservation  of  a  way  from  a  road  over  the  granted  land  to 
a  barn  standing  on  the  adjoining  lot,  described  aa  the  grantor's 
dwelling-house  lot,  is  a  reservation  of  a  right  of  way  to  the  dwell- 
ing-house lot  for  such  purposes  as  a  way  to  the  ham  appurtenant  U> 

'  Grafton  v,  Moir,  130  N.  Y.  465.  473.  *  Allan  v.  Goiame,  ir  Ad.  &  E.  759. 
89  N.  E.  Rep.  974,  per  Vann,  J.  77a. 

'Henningv.  Burnet,  8  Exc.  187,  iga. 
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BY    EXFKESS   TERUS   OF  QKANT.  [§§  3o7,  3o8. 

\he  dwelling-house  might  properly  be  used,  and  it  is  not  lost  by 
the  deetructioD  of  the  barn  staudiDg  thereon  at  the  time  of  the 
reservation.' 

367.  Aright  of  way  granted  for  a  carriage  road  to  a  gentleman's 
ooontry  seat,  oanaot  be  properly  oaed  by  the  grantor  for  carrying 
heavy  loads  of  fturm  produoe  over  it,  tlms  injuring  the  road  for  the 
use  for  which  it  was  granted.  "  No  inference  can  be  drawn  from 
the  present  grant  that  it  was  intended  that  the  grantor  should  enjoy 
the  unrestricted  nse  of  the  road,  with  the  privilege  of  so  wearing 
and  nsing  it  as  to  subject  the  grantee  to  the  labor  and  expense  of 
keeping  it  in  repair.  It  is  apparent,  from  the  character  of  the 
property  affected  and  the  use  to  be  made  thereof,  that  tlie  plaintiff 
expected  to  construct  a  carriage  road  for  access  to  and  communica- 
tion with  liis  residence  as  a  gentleman's  country  seat.  It  could  not 
have  been  contemplated  by  the  parties  tliat  such  a  road  was  to  be 
Qsed  for  farming  purposes,  to  draw  heavy  loads  over,  and  cut  it  up 
by  the  use  of  the  various  appliances  needed  for  such  purposes."  * 

368.  A  grant  or  reservation  of  a  right  of  way  oannot  be  extended 
beyond  its  terms.  Wliere  a  city  in  a  deed  to  a  railroad  company 
reserved  the  right  to  cross  the  tracks  of  the  company  with  its  streets 
and  alleys,  when  the  city  should  make  an  addition  of  certain 
land,  the  reservation  did  not  become  operative  until  such  addition 
has  been  made.' 

A  grant  or  reservation  of  a  crossing  or  wagon-road  over  the  track 
of  a  railroad  is  a  grant  or  reservation  only  of  a  right  of  passage  over 
the  surface  of  the  raOroad,  with  a  right  to  repair  tlie  crossing. 

'  Bangs  V.  Parker,  71  Mc.  4JS.  "Our  us«s  to  which  a  wair  to  the  barn  attached 

construction  of  the  language   of   ihis  to   the   hoase    would  properly  be   as- 

clause  is,  chat  it  contains  a  reservation  signed.     The    way    was    a   means   of 

of  a  right  of  way  to  the  dwelling  house  access  to  the  lot  for  whatever  purposes 

lot,  for  such  purposes  as  a  way  to  the  a  passage-way,  appurtenant  lo  a  barn 

barnappurlenant  [othedwelling-house  scandinj;  on  the  lot,  would   naturally    ■ 

might  properly  be  used,  or  was  aceua-  and  ordinarily  be  used.     We  think  the 

tomed  to  be  used.     It  Is  not  merely  a  right  was  not  lost  by  the  destruction  of 

way  to  a  barn,  but  to  a  barn  standing  the  building."     Per  Symonds,  J. 

upon  a  dwelling-house  lot;  to  a  build-  '  Herman  v.   Roberts,  llg  N.  Y.  37, 

ing  which  is  kself  an  appurtenance  of  44,  13  N.  E.  Rep.  443,  per  Ruger,  C.  J. 

the    dwelling-house.      The    dwelling-  •  Fort  Wayne  v.  Lake  Shore  &  M.  S. 

house   is   the   principal   thing,  for  the  Ry.  Co.,   133  Ind.  55S,  33  N.  E.  Rep. 

benefit  of  which  the  way  Is  reserved,  315. 
although  it  is  limited  to  the  specific 
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§§  359,  360.]  UMiTATios  of  wats. 

It  confers  no  right  to  eonstract  a  sabwfty  nnder  the  croflang  for 
pi]>es  to  be  osed  for  oonveying  oil.' 

369.  An  Kbatting  owner  may  grant  an  easement  In  the  sti«et  in 
addition  to  ita  use  as  a  highway ;  but  each  a  grant  does  not  confer 
any  easemeat  in  bis  land  outside  the  limits  of  the  street.  Thus,  if 
he  grants  to  a  street  rulwaj  company  the  right  to  constrtict  and 
operate  a  donble-track  road  npon  either  side  of  the  roadway,  the 
company  has  no  right  to  locate  its  tracks  outside  the  line  of  the 
street,  although  the  street  has  been  washed  away  by  the  action  of 
the  river,  so  as  to  be  moved  back  towards  his  land  and  no  room  is 
left  for  the  tracks  as  designated.  His  grant  was  merely  his  consent 
to  impose  an  additional  burden  npon  the  land  constituting  the  street.* 

"Wliere  the  owner  of  land  granted  a  right  of  way  to  a  gae  com- 
pany, and,  by  a  supplementary  agreement,  granted  a  greater  width 
for  the  right  of  way,  the  company  agreeing  to  lay  its  pipes  two  feet 
below  the  surface  of  tlie  ground,  it  was  held  that  the  latter  stipola- 
tiou  was  not  an  independent  collateral  agreement,  and  that  the  land* 
owner  might  enjoin  the  company  from  placing  its  pipes  upon  the 
surface  of  the  ground.* 

II.     Appurtenant  to  Pa/rticular  Land. 

360.  One  having  a  right  of  way  appm[tenant  to  certain  land 
cannot  use  it  for  the  benefit  of  other  land  to  which  the  right  is  not 
attached,  although  such  other  land  is  within  the  same  enclosure 
with  that  to  which  the  easement  belongs.*  Except  for  this  rale 
tlie  burden  upon  the  servient  estate  might  be  increased  at  tlie 
pleasure  of  the  owner  of  the  dominant  estate.  This  rule  is,  there- 
fore, applicable  whether  the  way  was  created  by  grant,  reservation, 
prescription  or  as  a  way  of  necessity.  In  either  case,  the  way  is 
created  by  grant,  eitlier  express,  presumed  or  implied.  The  way  is 
granted  for  the  benefit  of  the  particular  land,  and  its  use  is  limited 
to  such  land.     Its  use  cannot  be  extended  to  other  land,  nor  can 

'Breckinridge  v,  Delaware,  L.  &  W.  *  Albert  v.   Thomas.   73  Md.  i8r,  so 

R.  Co.  (N.  J.  Eq.)  33  All.  Rep.  800.  Atl.   Rep.   gts;    The  Redempiorisls  v. 

'Curvinv.RochesterR.Co..78Hun,  Wenig,  79  Md.  348    39  All.   Rep.  667; 

555.  61   N.   Y.   St.   Rep.  4K>,  29  N.  Y.  Davenport    v.    Lamson.    at    Pick.  7a; 

Supp.  531.  Greene     v.    Canny.      137     Mass.     64; 

■Caratbers  v.   Philadelphia   Co,,  40  Hoosier  Stone  Co.  v.  Malott,   130  Ind. 

PiilB.  Leff.  J.  191.  at,  39  N.  E.  Rep.  41a. 
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APPITETENAHT  TO  PABTICHrLAE  LAND.  [§  360. 

the  way  be  converted  into  a  poblic  way  withoat  the  consent  of  the 
owner  of  the  servient  estate.' 

One  having  a  right  of  way  to  his  land  Btackacre  over  land  of 
another,  has  no  right  to  drive  his  cattle  to  Blackacre  and  then  to 
other  land  beyond  it.  In  the  leading  case  upon  this  point  it 
was  urged  for  the  owner  of  the  right  of  way,  that  when  his  cattle 
were  at  Blackacre  he  could  drive  them  whitber  he  would.  On  tlie 
other  side  it  was  said,  that  if  this  were  so,  be  might  pnrchase  one 
hundred  or  one  thonsand  acres  adjoining  Blackacre,  to  which  he  had 
a  prescriptive  way,  and  so  the  owner  of  the  soil  woald  lose  the  benefit 
of  his  land;  that  a  prescription  presupposed  a  grant  and  ought  to 
be  continued  according  to  the  intent  of  the  original  creation.  To 
this  the  court  agreed  and  gave  judgment  for  the  owner  of  the  land.' 

Where  land  was  conveyed  to  one,  together  with  a  riglit  of 
way  over  a  certain  new  road  to  certain  other  roads,  and  the  owner 
of  land  adjoining  the  land  conveyed  to  the  grantee,  but  having  no 
communication  with  the  new  road,  became  a  tenant  of  the  grantee's 
land,  and  wishing  to  build  on  his  own  land,  stacked  building 
materials  on  tlie  land  to  wliicb  the  right  of  way  was  attached,  using 
the  new  road  in  order  to  bring  them  there,  and  afterwards  conveyed 
these  materials  from  this  land  to  his  own  land,  it  was  held  that, 
under  the  circomstances,  it  was  a  question  for  the  jury  whether  the 
tenant  used  the  way  as  a  way  to  the  leased  land,  or  whetlier  it  was 
a  mere  colorable  use  of  the  way  for  the  purpose  of  getting  to  his  own 
land.  It  was  considered  that  if  the  tenant  had  directly  used  the 
road  in  question  as  a  way  ever  tlie  grantor's  land  under  the  right 
given  to  his  grantee  to  reach  bis  own  land  beyond,  this  would  have 
been  an  excess  of  the  right  granted.' 

'  Hoosier  StoneCo.  V.  Malott.l3o]nd.  Rexford  v.  Marquis,  7  Lans.  249,  263; 

ai,  29  N.  W.  Rep.  4H.  French  v.   Marslin,   24  N.   H.  440.  57 

'  Howdl  V.   King,   i   Mod.   190,  fol-  Am.  Dec.  294,  32  N,  H.  316;  Gunson  v. 

lowed  in  Lawton  v.  Ward,  i  Ld.  Raym.  Hcaly,  100  Pa.  St.  43;  Shroder  v.  Bren- 

75;  Allan  V.  Gomme,  il  A.  &  E.  759,  neman,   23   Pa.    St.   34B:    Kirkham  v. 

per   Lord    Denman,   C.   J.;    Skull    v.  Sharp,   I  Whart.  333,  S9  Am.  Dec.  57; 

Gleniscer,  16  C.  B.  N.  S.  81,  105;  Col-  Walker  v.  Gerhard,  q  Phila.  116;  Lewis 

Chester  v.  Roberta, 4  M.  &  W.  769,  774;  v.  Carsuirs,  6  Whan.  193;  Brightman 

Williams  V.  James  L.  R.,  3  C.  P.  577;  v.  Chapln.  15  R.  L  166,  i  Atl.  Rep,  412; 

Finch  V.  Great  Western  Ry.  Co.,  L.  R.  Reisc  v,  Enos,  76  Wis.  634,  45  N.  W. 

5  Ex.  D.  354,  364;  Henning  v.  Burnet,  Rep.  414,  8  L.  R.  A.  617;  Springer  v. 

6  Ex.  187;  Stearns  v.  Mullen,  4  Gray,  Mclntyre,  9  W.  Va.  196. 

iSi:  Smith  v.  Porter,  10  Gray.  66;  »Skull  v.  Glenister,  16  C.  B.  N. 
Davenport    v.   Lamson,  »i    Pick.    71;     S.  81. 
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§  361.]  UKITATION   OF   WAYS. 

361,  An  eaBement  of  way  made  ^purtenaat  to  land  abutting 
upon  It  oannot  be  enlarged  for  the  benefit  of  tlie  land  not  abutting 
upon  it.  An  alley  was  laid  origiaally  four  feet  wide,  for  tiie  use  of 
the  properties  abutting  upon  it;  subsequeutlj  the  grantor,  who 
owned  a  tract  Qf  land  partly  abutting  on  the  eaid  alley,  conveyed 
the  part  of  the  land  not  abutting  upon  the  alley,  and,  at  the  aame 
time,  granted  the  right  to  the  use  of  the  alley,  which  he  had 
widened  to  ten  feet  by  adding  six  feet  of  his  own  land  thereto.  It 
was  held  that  the  grantee  acquired  no  title  to  the  use  of  the  alley 
four  feet  wide  originally  laid  out.' 

By  the  division  of  a  farm  one  part  owner  became  entitled  to  a 
right  of  way  as  appurtenant  to  a  three-acre  lot.  This  owner  also 
acquired  another  lot  of  nine  acres,  adjoining  to  and  beyond  the 
three-acre  lot,  by  another  title.  Between  these  two  lots  there  were 
no  fences,  and  being  mowing  land,  the  grass  was  cut  and  the  hay 
made  on  both,  without  regard  to  the  dividing  line;  the  hay  laid  in 
windrows  across  both  and  a  load  of  hay  taken  partly  from  one  and 
partly  from  the  other  was  driven  over  the  way  acquired  in  the 
division,  passing  last  from  the  three-acre  lot.  It  was  held  that  such 
owner  had  no  right  to  use  the  way  as  a  way  from  tlie  nine-acre  lot. 
Taking  the  hay  from  both  lots  indiscriminately  was,  in  effect,  making 
use  of  the  way  as  a  way  to  and  from  the  nioe-acre  lot,  though  the 
cart  passed  last  from  the  three-acre  lot,  and  such  nse  was  beyond  the 
limit  of  the  right  reserved,  and  trespass  quare  clau»u?n  would  lie  for 
the  abuse  of  the  right.* 

If  the  owner  of  a  parcel  of  land  lays  out  an  alley  in  the  rear  of 
it  to  a  street,  divides  the  land  into  lots  and  selb  the  lots  to  different 
purchasers,  giving  each  a  right  of  way  in  the  alley,  imposing  upon 
each  the  duty  of  keeping  a  proportionate  part  of  the  wayin  repair, 
a  purchaser  of  one  of  the  lots  has  no  right  to  purchase  other  land 
adjoining  euch  way  and  use  it  for  access  to  such  other  land.  "  It  can- 
not be  important  that  the  grantor  does  not  state  in  terms  that  he  lays 
out  the  way  solely  for  these  lots,  or  that  he  does  not  by  express  words 
exclude  any  others  from  the  benefits  thereof.  When  he  states  that 
he  lays  it  out  for  these  lots,  delineates  it  upon  the  plan,  by  which  it 
appears  that  to  some  of  them  there  was  no  access  except  by  means  of 
the  way,  and  assesses  upon  them  the  whole  expense  of  tlic  m^ntenance 

'  Academy  of  Music  v.  Weldon,  *  Davenport  v.  Lamson,  31  Pick. 
3  Pa.  Dist.  R.  4aa.  3a  W.  N.  C.  307.  78. 
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APPDBTBNANT   TO   PABTIOULAB   LAND.  [§  362. 

of  the  way  and  drain,  it  moat  be  inferred  that  the  way  and  drain 
are  to  be  maintained  solely  for  the  benefit  of  the  parties  interested 
therein,  each  for  the  other;  that  the  ownere  are  not  to  be  Bubjected 
to  the  additional  bordenfi  which  wonld  be  imposed  upon  them  if 
others  could  obtain  rights  of  way  or  drunage  therein ;  that  with  the 
sale  of  these  lota  the  scheme  of  the  grantor  is  complete ;  and  that 
he  caDDOt  convey  to  others  sach  rights  in  the  way. ' '  * 

363.  Bights  at  way  granted  or  reserved  are  appurtenant  to  the 
dominant  tenement.  One  who  conveys  land,  reserving  certain 
ways  upon  which  the  granted  land  bounded  as  common  passage- ways, 
open  to  all  persons  having  a  right  to  enter  upon  the  same,  acquires 
rights  of  way  appurtenant  to  his  land.  The  grantee  also  acquires 
an  implied  right  to  use  the  ways,  which  right  is  appuretenant  to 
every  portion  of  the  land  conveyed.'  Where  the  owner  of  the  land 
adjoining  a  highway  conveyed  a  part  of  it,  excepting  and  reserving 
a  right  of  way  extending  from  the  highway  along  the  line  of  division 
between  the  part  sold  and  that  retained,  for  a  distance  less  than  the 
whole  depth  of  the  lot,  the  riglit  of  way  was  held  to  be  appurte- 
nant to  grantor's  remaining  land.^ 

"Where  one  has  by  prescription  a  right  of  way  appurtenant  to  a 
certain  field,  the  mere  fact  that  he  used  the  way  for  the  purpose  of 
carting  from  that  field  some  hay  stacked  there  which  had  been  grown 
partly  on  that  field  and  partly  on  other  land  adjoining,  did  not  make 
the  carrying  of  the  hay  over  such  way  an  excess  in  the  user  of  the 
right  of  way,  the  jury  having  found  that  in  so  doing  he  had  used 
the  way  in  good  faith  and  for  the  ordinary  and  reasonable  use  of  the 
field  to  which  the  right  of  way  was  attached.* 

A  grant  of  coal  in  certain  land  with  "  the  free  and  uninterrupted 
right  of  way  for  the  purpose  of  digging,  mining  and  carrying  away 
the  said  coal,"  confers  no  right  to  take  over  such  land  coal  from  an 
adjoining  tract  owned  by  the  grantee.  The  fact  tliot  both  tract* 
were  formerly  owned  by  one  person,  who  used  a  visible  road  or 
way  over  the  surface  of  the  coal  conveyed  to  transport  coal  from 
the  other  tract,  does  not  entitle  the  grantee  in  the  deed  to  such  right 
of  way.     The  grant  expressly  limits  the  right  of  way  to  the  use  of 

■  Greene  v.  Canny,  137  Mass.  64,  67,  Calhane,  113  Mass.  423:  Fox  v.  Union 
per  Devens,  J.  Sugar  Refinerj,  log  Mass.  393. 

'  Bolaad   V.   St.  John's  Schools,  163        '  Dennis  v.  Wilson,  107  Mass.  591. 
Mass.  289,  39  N,  E.  Rep.  1035;  Gosb  v.        '  Wlllianisv.  James  L.  R.,  3C.  P.  577. 
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§§  363,  364.]  HMTTATION   OF   WATS. 

mining  and  carrying  away  the  coal  from  the  tract  conveyed  to  the 
grantee.' 

363.  A  right  of  way  may  be  ezprassly  granted  or  demised,  not 
onl7  for  the  ben^t  of  the  land  granted  or  demised,  bat  for  the  ben- 
flt  of  some  other  estate.  Thae  where  a  lease  was  made  of  certain 
mines  with  sufficient  railways  and  other  ways  to  carry  away  the  pro- 
duct of  the  mines  demised,  or  any  other  mines,  it  was  held  that  the 
lessees,  by  virtue  of  this  clause,  might  lay  down  a  rwlway  for  the 
carriage  of  coals  raised  by  tiiem  from  the  pits  of  adjoining  collieries 
worked  by  them,  and  that  they  were  not  restricted  to  osing  the 
railway  for  the  carriage  of  coals  raised  by  or  through  the  pits  of 
the  mines  demised  to  them  by  the  above-mentioned  lease.* 

A  grant  of  a  right  of  way  to  lay  a  railroad  track  to  certain  quarries 
in  order  to  transport  their  products  to  market,  does  not  aufJiorize  the 
laying  of  a  railroad  track  which  is  part  of  a  long  line  of  an  ordinary 
commercial  railroad  for  general  business,  not  going  to  the  quarries 
bat  passing  at  a  distance.^ 

III.     As  to  Width,  Extent  and  Time. 

364.  A  right  of  wa;  vitholit  fixed  limits  is  a  suitable  and  oon- 
veoient  way.  In  such  case  the  way  may  be  narrowed  in  one  place 
and  widened  in  another  by  the  owner  of  the  servient  estate,  pro- 
vided the  way,  on  the  whole,  is  made  as  convenient  as  it  was  before 
such  alterations.  But  a  right  of  way  defined  in  width  and  with 
fixed  limits  cannot  be  changed  without  the  consent  of  the  owner  of 
the  right.  ' '  A  right  to  pass  and  repass,  if  over  vacant  and  unoccu- 
pied land,  when  no  way  actually  exists  or  is  used,  would  be  the 
grant  of  a  convenient  way,  the  direction  and  width  of  which  would 
be  determined  by  various  circumstances.  Bnt  similar  words  being 
used  in  regard  to  a  place  over  which  a  way  is  already  fixed  by  build- 
ings or  permanent  enclosures,  would  be  construed  to  be  a  grant  of 
the  way  thiis  located,  fixed  and  defined.  Such  a  construction  is 
necessary  to  the  security  of  both  parties, "  * 

Wliere  a  building  was  conveyed  with  a  "  common  paasage-way  for 

■  Webber  v.  Vog:eI.  159  Pa.  St.  135. 38  N.  W.  Ry.  Co..  45  Minn.  366,  48  N.  W. 

Atl.  Rep.  326,  34  W.  N.  C.  71.  Rep.  491;  Louisville,  N.  A.  &  C.  R.Co. 

•Bidder  v.  North  Staffordshire  Ry.  v.  Malott.  135  Ind.  113,  57  Am.  &  Eng. 

Co.,  4  0.  B.  D.  412;  Durham  &  S.  Ry.  R.  Cas.  378,  34  N.  E.  Rep.  709. 

Co.  V.  Walker,  i  Q.  B.  940,  967.  *  Salisbury  v.  Andrews,  ig  Pick.  350, 

'Shoemaker  v.  Cedar  Rapids  I.  F.  &  zjS,  per  Shaw,  C.  J. 
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AS    TO   WIDTH,    EITEHT   AND   TIME.  [§  365. 

all  necessary  and  Jiousebold  purposes, ' '  to  the  rear  of  it,  of  the  width 
of  a  "cominoQ  cartway,"  tliough  it  appeared  in  proof  that  an 
ordinary  cartway  is  of  the  width  of  twelve  feet,  it  was  held  that  the 
grantee  was  not  necessarily  restricted  to  a  paesway  of  twelve  feet  in 
width  only.  The  language  of  the  deed  must  be  construed  with 
reference  to  the  nature  and  condition  of  the  property  granted  at  the 
time  the  instrument  was  executed,  and  to  the  obvious  purpose  tlie 
parties  had  in  view.  The  way  must  be  of  such  a  width  as  to  be  of 
practical  use  to  the  grantee,  ' '  What  would  be  sufficient  for  a  com- 
mon cartway  on  a  straight  line,  might  not  be  in  case  of  a  way  with 
sharp  angles  and  curves,  as  more  space  would  be  required  in  turning 
the  angles  and  curves  than  in  passing  on  a  straight  line.  *  *  * 
It  becomes  then  a  question  of  fact  whether  the  orator  has  such  con- 
venient space  left  open  and  unobstructed  for  that  purpose. "  ' 

366.  Where  land  is  oonveTed  bounded  upon  a  street  or  way  of 
a  width  mentioned  or  shown  by  a  map  or  plan  the  grantee  has  a 
right  to  have  the  street  of  the  width  mentioned  remain  open  and 
unobstructed.' 

And  so  where  the  owner  of  land  lays  ofE  an  alley  through,  or 
extending  into,  such  land,  and  designates  ite  boundaries  and  extent 
by  snbstimtial  fences,  and  conveys  lots  bordering  upon  such  alley 
with  an  express  grant  of  a  right  of  way  for  egress  and  ingress 
through  such  alley,  the  rights  of  the  purchasers  will  be  presumed  to 
extend  to  the  limits  of  the  alley  thus  designated.* 

Where  a  deed  was  made  of  land  bounded  on  a  street,  which 
appeared  by  a  plan  referred  to  in  tlie  deed  and  exhibited  at  the  sale, 
to  be  seventy  feet  wide,  though  in  the  deed  the  street  was  described 
as  a  forty-foot  street,  it  was  held  that  the  deed  operated  to  give  the 
grantee  the  right  to  have  a  way  kept  open  to  the  width  of  seventy  feet.* 

A  grant  of  "  right  of  way  with  horses,  carts,  carriages  and  other 
vehicles  over  a  street  forty  feet  wide,"  and  sositutated  that  there  is 

■  Walker  v.  Pierce,  38  Vt.  94,  g8,  per  2$    Atl.    Rep.    199;    Methodist    EpJs. 

Peck,  J.  Church  v.  Peansylvania  R.  Co.,  48  N. 

•  Haight  V.  Litllefield    71  Hun,  385,  J.  Eq.  451,  a2  Atl.  Rep.  183. 

24  N.  Y.  S.  1097;  Goss  V.  Calhane,  113  'Currierv.   Howes,   103  Cal.  431,  37 

Mass.   4*3;   Gerriah   v.   Shattuck,    laS  Pac.  Rep.  521. 

Mass.  S7i:  Randall  V.  Chase,  133  Mass.  'Farnsworth  v.  Taylor,  9  Gray,  i6a. 

310;  Tucker  v.  Howard,  13S  Mass.  361,  See  also  Fox  v.  Union  Sugar  Refinery, 

I3Z  Mass.  5391  Nash  v.  New  England  109  Mass.  3ga;   Rodgers  v.  Parker,  g 

L,  Ins.   Co.,  137  Mass.  91;  While  v.  Gray,  445. 
Tide  Water  Oil  Co..  so  N.  J.  Eq.  i,  7, 
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§§  366,  367.]  LnctTATioN  of  wats. 

macli  passing  over  it,  gives  a  right  of  way  in  the  entire  space  of  that 
width.  "  The  grant  of  snch  a  right  is  to  be  conBtruod  with  refer- 
ence to  the  place  in  which  it  is  created,  and  the  circumstaDcee  under 
which  the  grant  was  made.  Here  a  right  of  waj  Is  granted  over 
a  street  of  specified  width,  in  a  populooB  neighborhood,  in  close 
proximity  to  wharves,  where  vessel  load  and  discharge,  and  where 
there  is  a  necessity  for  the  passing  and  repassing  of  teams  engaged 
in  the  transportation  of  heavy  merchandise.  The  parties  to  the 
grant  must  be  presumed  to  have  known  and  contemplated  the  necee- 
sities  and  usages  incident  to  a  grant  of  a  right  of  way  in  such  a 
locality." ' 

366.  But  if  the  width  of  the  way  Is  not  defined  by  desoriptioii, 
by  reference  to  a  map  or  plan,  or  by  usage,  the  owner  of  the  fee 
may  contract  the  width  of  the  way,  so  long  as  he  does  not  interfere 
with  its  reasonable  use  for  the  purposes  for  which  it  was  granted.* 
In  such  case  the  right  of  way  is  of  a  width  convenient  for  ordinary 
use,  or  for  use  for  such  purpose  as  the  way  was  designed.'  It  is  a 
question  for  the  jury  what  is  a  reasonable  and  noceasary  use  of  the 
way ;  *  as  b  also  the  question  of  the  reasonableness  or  unreasonable- 
ness of  an  obstmction  to  it.' 

A  grant  of  a  way  bounded  on  a  street  named  does  not  amount  to 
a  covenant  of  the  existence  of  a  street  of  the  same  width  aa  a  street 
of  tliat  name,  if  such  a  street,  though  graded,  and  laid  down 
upon  a  plan  published  by  a  former  owner,  has  since  been  closed  and 
ploughed  up ;  but  only  to  a  covenant  of  the  existence  of  a  way  of 
reasonable  width.  The  law  would  imply  a  way  from  the  use  of 
the  word  "  street,"  but  it  would  be  only  a  way  Qecessarj  and  con- 
venient to  accommodate  tlte  grantee  in  the  use  of  the  land  granted.' 

367 .  Where  an  eaaement  is  granted,  but  not  defined,  the  privilege 
must  be  a  reasonable  one  for  the  purpose  fbr  whioh  it  was  created. 
Thus,  where  one  sold  his  store  building  with  the  privilege  of  having 

'Tudor   Ice   Company  v.  Cunning-  Frank  v.  Benesch,  74Md.  5B;  HuuoD  v. 

ham,  8  Allen.   139,   140,  per   Blgelow.  Hamboro,  3  Fosi.  &  F.  318^  Johnson  v. 

C.  J.  Kinoicuu,  a  Gush.  153. 

•  Clifford  V.  Hoare,  L.  R..  gC.  P.  363;  'Johnson  v.  Borson,  77  Wis.  593,  46 
Hution  V.  Hamboro,  3  Post.  &  F.  ai8;  N,  W.  Rep.  815.  30  Am.  St.  Rep.  146, 
Alkins  V.  Bordman,  a  Met.  457.  467.  Whaley  v.  Jarretc.  69  Wis.  613,  34  N. 
37  Am,  Dec.  too;  Frank  v.  Benesch,  74  W.  Rep.  737;  Baker  v,  Frick.  45  Md. 
Md.  58.  337.  34  Am,  Rep.  506. 

'  GeorKC  v.  Cox.  114  Mass.  382.  '  Walker  v.  Worcester,  6  Gray,  548. 

*  Hawkins  v.  Carbines.  3  H.  &  N,  914; 
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AS   TO   WIDTH,    EXTENT   AND   TIME.  [§  368. 

ODteido  staira  on  the  grantor's  adjoining  land,  leading  to  tlie  tipper 
rooms  of  the  store,  it  was  held,  that  the  grantee  had  a  perpetual 
right  of  way  over  each  Bturwa;}r  and  that  the  width  not  heing 
declared,  the  law  implied  that  it  should  be  of  a  reasonable  width.* 

A  right  of  way  to  a  warehouse  used  for  storing  gr^n  and  fruit, 
not  defined  otherwise  than  in  the  purpose  for  which  it  is  to  be  used, 
requires  a  way  proper  and  reasonable  for  the  ordinuy  access  to  the 
warehouse,  and,  therefore,  a  way  for  teams  to  go  to  aud  from  it. 
Necessaiily  incident  to  such  right  of  way  are  the  means  to  turn 
around  and  go  out  sfter  having  gone  to  the  warehouse.  But  this 
does  not  neoessarily  require  sufficient  width  of  way  for  its  entire 
length  to  turn  about  with  teams  and  wagons,  nor  the  most  conve- 
nient means  of  doing  so  at  any  place.  It  cannot  be  said,  as  a  matter 
of  law,  that  the  passage  abreast  of  vehicles  of  exceptional  width, 
which  were  used  for  carrying  apples,  came  within  the  contemplation 
of  the  grant  of  way,  or  that  the  width  of  it  at  all  points  for  such 
porpoee  was  actually  or  reasonably  necessary  to  the  enjoyment  of 
the  way  granted.' 

If  a  way  is  granted  without  defining  its  width,  bnt  the  grantee 
practieidly  locates  a  way  of  a  certain  width  with  the  acquiescence  of 
the  grantor,  both  intending  to  fix  its  width,  the  grant  operates  as 
an  assignment  of  a  way  of  that  width.'  It  is  a  qneetiou  of  fact  for 
the  jury  whether  the  width  of  the  way  has  thus  been  established. 

If  the  width  lias  not  been  thus  established,  the  grantee  is  entitled 
to  a  way  of  convenient  width  for  all  the  ordinary  uses  of  free 
9  to  and  from  the  land  granted  to  him.^ 


368.  An  easement  of  a  rlgbt  of  war  is  limited  to  the  purpose 
for  whloh  the  right  was  granted.  Tlins,  if  a  right  of  way  is  granted 
to  a  stone  company  from  a  line  of  raihx)ad  to  the  company's  stone 
quarry,  on  land  conveyed  to  it  by  the  grantor,  the  stone  company 
can  use  the  way  only  in  connection  witii  the  land  to  which  the  way 
is  appurtenant.  The  railroad  company  has  no  right  whatever  to 
use  the  way  except  as  the  agent  of  the  stone  company,  and  for  any 
use  of  tlie  way  for  general  railroad  purposes,  the  railroad  company 
is  liable  in  damages.' 

A  reservation  of  "  a  gate  or  passt^way  of  about  five  feet  wide 

'  FarriDgton  v.  Bundy,  5  Hun,  617,  *  George  v.  Cox.  114  Mass.  383. 

•Yorkv.Briggs,  7  N.Y.St.  Rep.  124.  'Louisville  K.  A.  &  C.  Ky.  Co.  v. 

*Georgev.Co:(,  114  Mass.  3S3;  Baa-  Malott,   13;   ^i"!-    "!•  34  N.   E.    Rep. 

non  V.  Angler,  3  Alien,  laS.  709. 
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leading  from  the  street  into  the  yard  "  of  the  estate  conveyed,  for 
carrying  wood,  etc.,  is  not  a  reservation  of  a  way  definitely  fixed, 
but  only  of  a  right  for  a  suitable  and  convenient  passage  for  the 
purposes  indicated.  The  reservation  contains  no  warranty  of  width 
and  no  words  declaring  that  the  grantor  should  have  a  way  of  the 
width  as  it  then  existed.  On  the  contrary,  the  word  "  about  "  indi- 
cates that  the  width  was  not  intended  to  be  definite.  * 

The  owner  of  a  lot  of  land,  upon  which  there  were  two  houses  with 
a  space  of  about  eight  feet  between  them,  conveyed  one  of  them 
with  a  right  to  use  a  carriage  or  alley-way  between  that  and  his 
other  house,  ' '  for  ingress  and  egress, ' '  npon  the  rear  of  the  premises 
conveyed.  Subsequently  the  other  lot  was  conveyed  to  one  who 
began  the  building  of  a  bam  on  the  rear  of  his  lot,  within  less  than 
three  feet  of  the  line  of  the  fiist  purchaser.  In  an  action  to  retrain 
the  erection  of  the  bam,  it  was  held  that  the  alley  or  easement 
reserved  did  not  extend  back  to  the  rear  of  the  lots,  but  only  so  ffu- 
back  as  was  necessary  to  enable  the  purchaser  to  get  upon  his  land 
directly  in  rear  of  his  house,  as  it  stood  at  the  time  it  was  conveyed 
to  him.^ 

368.  The  grant  of  a  use  of  an  alley,  alroady  laid  out,  ia  a  grant 
of  the  use  of  It  tbr  ita  whole  extent  as  it  existed  at  the  time  of  the 
grant.     This  includes  "  the  last  inch  as  well  as  the  first  inch,"  ' 

Where  one  conveys  a  lot  of  land  with  a  right  of  way  "  to  and 
from  s^d  lot,"  through  an  alley,  extending  across  the  rear  of  the 
lot,  the  right  of  way  extends  along  the  whole  rear  of  such  lot.* 

But  where  a  right  of  way  was  reserved  through  the  servient  estete 
to  a  certain  boundary  line,  it  was  lield  that  the  way  did  not  extend 
along  such  line  after  reaching  it.  The  language  of  the  deed  and 
the  purpose  of  the  parties  seem  to  be  met  by  giving  a  right  of  way 
to  the  boundary  line  mentioned.     If  a  further  right  of  way  was 

'  Atlciaa  v.  Bordman,  a  Mel.  457,  37  al!e^-way,  so  much  additional  right  of 

Am.  Dec.  100.  way  over  or  use  o£  defendant's  lot  as 

■Spencerv.  WeBver,20  Hun, 450,453.  shall  enable  plaintiff  10  gfet  upon  the 

Boardman,  J.,   said:    "  The  object  of  rear  of  his  lot."     Cited  in  Grafton  v. 

the  grant  was  co  enable  plaintiff  to  get  Moir,  130  N.  Y,  465,  471,  29  N.  E.  Rep. 

from  the  road  to  and  upon  the  rear  of  974. 

his  lot  back  of  his  house  as  it  then  stood.  '  Bump  v.  Sanner,  37  Md.  6ai ;  South 

Hence   the    words  "  for    ingress    and  Metropolitan  Cem.  Co.  v.  Eden,  16  C. 

egress   upon   the   rear   of"   plaintiff's  B.  43,  jB. 

premises,  by  fair  construction,  gives  lo  '  Currier  v.  Howes,  103  Cal.  431,  37 

plaintiff,  in  addition  to  the  use  of  Che  Pac.  Rep.  531. 
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intended  it  could  have  been  made  clear  by  tiie  worda  "  and  along," 
in  addition  to  those  employed.' 

Where  the  owner  of  a  comer  lot  conveyed  an  adjoining  lot  with 
a  right  of  way  of  an  alley  on  the  pear  end  of  the  lot  conveyed,  and  at 
the  time  of  the  conveyance  there  was  an  alley  from  the  street  to  the 
rear  of  both  lots  under  the  grantor's  control,  it  was  held  that  tlie 
easement  was  not  limited  to  a  mere  open  space  behind  the  lot  con- 
veyed, but  included  tiie  alley  to  ^e  street,' 

By  a  partition  between  tenants  in  common,  made  by  commis- 
sioners, they  described  a  way  to  be  used  in  common  "  as  a  passage- 
way six  feet  wide,  along  the  back  of  the  house."  There  was  no 
evidence  that  before  the  partition  there  was  such  a  way  which  had 
been  used  as  a  footway  and  for  carriages,  or  that  the  parties  had  so 
used  the  way  after  the  partition.  It  was  shown  that  the  width 
of  teams  varies  from  five  and  a  half  to  seven  feet.  It  also 
appeared  tliat  the  passage-way  went  by  the  back  door  of  the  house 
and  two  feet  beyond  the  cellar  door,  in  both  of  which  the  parties 
had  common  rights.  In  the  trial  court  tlie  judge  ruled  that  the 
passage-way  was  a  footway  only,  and  was  not  designed  for  use  as  a 
carriage-way,  and  this  ruling  was  held  to  be  correct." 

370.  The  duration  of  a  right  of  way  which  has  been  daflned  by 
the  parttoB  oannot  be  enlarged  by  implioation.  Thus  where  a  deed 
provided  that  a  purchaser  might  have  the  right  to  use,  in  common 
with  others  as  a  passage-way,  a  strip  of  land  lying  between  the  land 
conveyed  and  the  grantor's  other  land,  so  long  as  the  same  should 
be  used  by  the  grantor  as  a  pass-way,  it  was  held  that  no  easement 
was  created  by  implication ;  and  that  the  pass- way  might  be  closed  at 
the  pleasure  of  the  grantor.  The  deed  granted  only  a  conditional 
use  of  the  passage-way,  that  is,  wliile  the  grantor  should  continue 
to  use  it  as  such.  To  enable  the  grantee  to  maintain  a  right  to  use 
the  land  as  a  passage-way  he  must  show  that  the  grantor  is  still  using 
it  for  that  purpose.  It  was  not  necessary  for  the  grantor  to  give 
notice  to  the  grantee  that  he  had  ceased  to  use  it  as  a  passage-way.* 

A  right  of  way  for  logging  purposes,  granted  to  one  who  wished 
to  reach  his  own  land  by  such  way,  is  not  limited  in  time,  because 
by  the  same  instrument  the  grantor  sold  the  timber  on  his  land  to 

■  Brossart  v.  Corletl,  27  Iowa.  a88,  •  Perry  v.  Snow,  165  Mass.  13,  42  N. 
Dillon,  C.  J.,  dissenting.  E.  Rep.  117- 

*  McConnell  v.  Rathbun,  46  Mich.  '  Balchelder  v.  State  Capital  Bank, 
303,  9  N.  W.  Rep.  4a6.  ,  66  N.  H.  386,  33  Atl.  Rep.  593. 
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the  grantee  with  a  proviedoa  that  he  ahonld  cot  and  remove  the 
timber  within  four  [jrears,  in  absence  of  evidence  to  show  that  the 
two  grants  were  connected  with  each  other.  ^ 

Wliere  a  right  of  way  across  a  farm  is  restricted  to  such  times  as 
the  land  is  not  sown  with  grain,  the  owner  of  the  dominant  estate 
has  the  right  to  cross  at  all  times  when  the  lot  is  not  in  good  faith 
sown  with  gr^n  in  such  a  way  that  the  use  of  the  roadway  would 
result  in  substantial  injury  to  the  owner  of  the  servient  estate.* 

IV.     To  Previous  Use. 

S71<  Whether  a  way  is  limited  to  the  previous  use  nude  of  it 
depends  upon  the  terms  of  the  grant.  Where  in  a  partition  of 
land  paeeage-waye  were  reserved  for  the  benefit  of  the  owners  of 
warehouses  abutting  thereon,  "  to  be  used  by  them  in  as  fall  and 
ample  a  manner  as  they  now  are  and  heretofore  have  been  used  and 
enjoyed,"  the  abntters  were  not  restricted  to  the  nee  of  the  ways  in 
the  manner  in  which  they  had  previously  been  used.  Chief  Justice 
Shaw  delivered  the  opinion  of  the  court,  saying:  "that  these 
words  do  not  prevent  the  abutter  from  having  a  full  right  of  way, 
for  all  purposes,  with  all  improvements,  not  only  in  the  maimer 
before  used,  but  in  any  other  manner  of  using  the  same  right;  and 
that  the  words  quoted,  if  they  had  any  operation,  were  intended  to 
enlaige,  and  not  restrict,  the  right  reserved  by  the  general  terms. 
For  instance,  if  it  had  before  been  a  mere  surface  of  earth,  it  might 
be  inproved  by  macadainizing,  paving  or  planking,  being  limited  to 
the  use  of  the  same  right  in  a  manner  more  convenient  and  bene- 
ficial for  those  having  the  common  right."  * 

If  a  passage-way  in  which  an  easement  is  granted  be  described  as 
three  feet  wide,  "  as  now  laid  out,"  this  further  limitation  will  be 
regarded  as  referring  to  some  well-marked  boundaries  recognized  by 
the  parties,  and,  therefore,  the  erection  of  gate  posts  which  narrow 
the  passage  three  inches  is  an  unlawful  obstruction.* 

373.  ITnder  a  reserration  of  a  right  of  wy  over  the  land  oon- 
veyed  to  the  grantor's  other  land  "  as  usually  oooupied,"  the 
grantor  has  the  right  to  use  the  way  for  the  purpose  of  taking  away 

'  Robinson  v.  Crescent  Cil^  Mill  Co.,  *  Appletoa  v.  Fullerton,  i  Gray.  iS6, 

93  Cal.  316,  38  Pac.  Rep.  950.  193,  per  Shaw,  C.  J. 

■Wells  V.  Tollman.  34  N.  Y.  Supp.  *W«lcb  v.  Wilcox,  loi  Mass.  163,  too 

S40.  Am.  Dec.  113. 

298 


Digitized  byGoOgIc 


1JHBE8TSICTBD   OBAilTS.  [§§  373,  374. 

the  hay  or  aaj  other  crop  thut  he  might  raise  upon  his  hind  referred 
to,  though  he  had  never  carried  hay  across  the  granted  premkes, 
bat  had  used  the  way  for  general  agricultural  pnrposee.  The  loads 
of  hay  may  be  limited  to  loads  of  ueoal  eize  and  shape.  The  conrt 
say:  "  The  reservation  is  not  expressed  with  entire  precision,  but 
the  words,  '  as  nsually  occnpied,*  appear  to  as  to  refer  to  the  land 
to  which  tiie  right  of  way  is  attached,  rather  than  to  the  way  itself. 
But,  however  that  may  be,  it  seems  to  be  the  more  reasonable  inter- 
pretation to  consider  these  words  as  indicating  that  the  right  is  to 
be  exercised  for  the  general  purposes  incident  to  the  cultavation  and  ' 
removal  of  the  crop,  rather  than  as  intended  to  limit  in  advance 
the  size  and  shape  of  the  loads  to  be  conveyed. "  ' 

A  grant  of  a  dwelling-house  and  field  together  with  all  ways  to 
the  dwelling-house,  usually  enjoyed  therewith,  extends  to  the  use  of 
the  ways  existing  at  the  time  of  the  grant,  and  gives  the  grantee 
no  right  to  open  a  way  for  driving  his  cattle  over  the  grantor's  land, 
for  that  would  be  to  impose  a  new  burden.  A  way  newly  created 
by  the  grantee  cannot  be  a  way  usually  enjoyed  therewith.* 

V.     Unrestricted  Grants. 

373.  A  grant  of  a  right  of  way  unrestricted  as  to  purpose  Is  a 
grant  of  a  way  to  be  uaod  for  any  purpose  whatever.  A  railway 
company  taking  land  compulsorily,  contracted  with  the  owner  to 
construct  level  crossings  between  the  two  severed  portions  of  the 
laud.  The  estate  consisted  of  marsh  land,  and  was  subject  to  a 
Btatntory  prohibition  against  being  built  upon.  The  prohibition 
afterwMtie  having  been  removed,  the  land  became  applicable,  and 
was  used  for  building  purposes.  It  was  held  that  the  right  of 
way  over  or  across  the  railway  gave  the  owners  and  occupiers  of  the 
land  the  use  of  the  crossings  for  all  purposes  connected  with  houses 
or  buildings  subsequently  erected,  or  to  be  erected,  on  the  estate, 
but  not  so  as  to  obstruct  the  proper  working  of  the  railway.' 

374.  One  having  a  right  of  way,  granted  in  general  terms,  is  not 
oonflned  to  the  mode  of  use  adopted  at  the  time  of  the  grant. 
Thus,  where  a  landowner  in  1647,  sold  an  estate  reserving  a  right 
of  way  to  and  from  a  colliety,  neither  he  nor  his  successors  in  title 
were  confined  to  the  mode  of  carriage  in  vt^e  at  the  time  of  the 

'  Sargent  v.  Hubbard,  102  Mass.  380,  '  United  Land  Co.  v.  Great  Eastern 
383,  per  Ames.  J.  Ry.  Co.,  L.  R.  17  Eq.  ijS. 

■  Henning  v.  Burnet,  S  Excb.  187. 
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reservation,  but  might  eonstract  a  railway  for  the  pnrpoee.  Of 
coarse,  at  the  date  of  the  reservatioii,  such  a  thing  as  a  railway  had 
never  been  thought  of.  When  two  ceaturies  afterwards  it  waa  con- 
tfinded  that  the  proprietor  of  the  colliery  was  not  entitled  to  make  a 
railway  for  the  purpose  of  carrying  his  coal,  but  was  bound  to 
use  a  wagon  drawn  by  horses  for  that  purpose,  it  was  held,  that  the 
reservation  entitled  the  proprietor  to  adapt  the  way  to  the  improve- 
ments of  the  age,  and  that  these  improvements  required  that  he 
should  use  a  railway  with  steam  locomotives.' 

A  grant,  in  a  deed,  of  an  easement  in  an  alley-way,  "  for  ingress 
and  egress  along  the  alley  line  of  the  premises  hereby  deeded,"  for 
a  specified  distance,  "  and  no  more  and  for  no  other  pnrpose, "  does 
not  import  a  restriction  of  the  use  to  any  particular  mode  of  ingress 
or  egress,  such  as  foot  travel  on  a  sidewalk  in  the  alley,  although 
that  may  have  been  the  mode  in  use  at  tlie  time  of  the  grant.  "  In 
tlie  general  language  in  which  the  easement  was  granted  we  find 
no  limitation  upon  the  use  of  tlie  way,  in  so  far  as  it  is  for  ingress 
and  egress.  Tlie  easement  cannot  be  extinguished  by  changes  in  the 
uses  and  occupancy  of  tlie  defendant's  property,  by  reason  of  which 
the  passageway  may  be  more  frequently  used  by  foot  passengers,  as 
well  as  by  horaes  and  vehicles,  without  importing  into  the  langni^ 
of  the  grant  a  meaning  which  tlie  words,  standing  by  themselves, 
do  not  convey.  That  we  could  not  do  without  disregarding  a  prin- 
ciple of  construction  wliich  regards  everthing  as  passing  by  a  grant 
which  is  necessary  to  its  reasonable  enjoyment. " ' 

376.  A  Tight  of  way  grtmted  or  reserved  in  general  tenna  may 
be  used  for  any  purpose  reasonably  necessary  for  the  party  entitled 
to  use  it.°  The  fact  tliat  the  person  entitled  to  such  way  has  used  it 
for  one  purpose  only  for  a  long  series  of  years  does  not  restrict  its 
use  to  that  purpose  only.*  The  grant  being  in  general  terms,  it 
must  be  construed  to  include  any  reasonable  use  to  which  the  land 
may  be  devoted." 

'Dandv.  K;nKscole.6Mees.&W.  174.  '  Watts  v.  Kelson,  L,  R.  6  Ch.  166,  n; 

•  Arnold  v.    Fee,  148  N.  Y,  214,  218,  Dand  v.  Kingscotc,  6  M.  &  W.  174,  199; 

42  N.  E.  Rep.  sS8,  per  Gray,  J.     And  Senhouse  v.  Christian,  i  T.  R.  560,  569: 

see   Gillespie  v.  Weinberg,   14S   N.  V.  Abbouv.  BuUer,  59  N.  H.  317;  Walker 

2j8,  43    N.   E.    Rep.   676,   affirming   6  v.  Pierce,  38  Vt.^;  Gunson  v.  Healey, 

Misc.  Rep.  302;  Grafton  v.   Moir,  130  100  Pa.  St.  43. 

N.  Y.  465, 470,  39  K.  E.  Rep.  974;  Win-  '  Holt  v.  Sargent,  15  Gray,  97. 

ston  V.  Johnson,  43  Minn.  398,  45  N,  » Abbott  v.  Butler,  59  N,  H.  317. 
W.  Rep.  958. 
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An  nnrestricted  way  appnrtensnt  to  a  parcel  of  land  may  be  used 
by  any  one  entitled  to  any  part  of  sneh  parcel,  for  any  purpose  to 
which  sneh  land  may  from  time  to  time  be  legitimately  applied.' 

If  a  part  of  the  land  to  which  a  way  is  appurtenant  is  covered 
with  timber  which  the  owner  sells,  to  be  removed  by  the  purchaser, 
be  may  confer  upon  the  purchaser  the  right  to  use  the  way.* 

376.  A  right  of  way  may  tx  used  for  any  purpose  oonsiatent 
-with  the  pnrpoae  for  which  it  was  oreatad.  Tims,  a  right  of  way 
over  a  part  of  a  farm  to  a  wood  lot  is  not  restricted  in  its  use  to  the 
hauling  of  wood  from  such  lot,  but  it  may  be  used  for  hauling  stone 
or  other  products  of  the  land." 

If  the  purposes  of  the  way  are  not  declared,  the  question  as  to 
what  nse  of  it  is  reasonable  and  proper  is  for  the  jury.* 

377.  Whether  a  way  created  by  grant,  reaerratlon  or  neoeaaity 
is  limited  to  the  nse  made  of  the  land  at  the  time  the  eaaement  was 
created  or  whether  it  extends  all  lawful  uses  of  the  land  which  the 
owner  can  make  of  it  is  a  question  upon  which  there  has  been  some 
diversity  of  opinion.  The  better  opinion  is,  however,  that  a 
grantee,  in  general  terms,  of  a  right  of  way,  is  not  restricted  to 
using  the  land  for  purposes  for  which  the  way  was  originally 
granted.  A  right  of  way  which  was  granted  to  give  access  to 
pastures  may  be  used  for  access  to  a  town  subsequently  built  on 
them."  A  way  reserved  to  a  coUiery  worked  by  horse  power  may 
be  used  when  this  is  afterwards  worked  by  steam  power.' 

A  carriage  road  and  driftway,  granted  to  give  access  to  pastures, 
were  afterwards  acquired  by  a  railroad  company,  may  be  used 
for  the  passage  of  cattle  which  had  been  conveyed  over  the  railway, 
though  sneh  use  is  much  greater  than  the  user  at  the  time  of  the 
grant,  which  was  exclusively  for  agricultural  purposes.' 

Where  at  the  time  of  a  grant  of  a  right  of  way  over  a  railway, 
the  land  to  which  the  grant  was  appurtenant  was  used  for  agri- 
cultural purposes,  there  was  not  then  the  least  probability  that  it  . 
would  ever  be  used  for  any  other  purpose.     In  progress  of  time, 
however,  it  was  found  expedient  to  build  on  that  land.     It  was 

'  Gunson  v.  Healf ,   loo  Pa.  St.  4*.  '  Newcomen   v.   Coulson,   5   Ch.   D. 

'  Bartlettv.  PreBcott,  41  N.  H.  493.  133. 

•WelUv.  Tolman,34N.  Y.  Supp.840.  'Dand    v.    Kingscote,   6    M.   &    W. 

« WilliamB  V,   James,   L.  R.  a  C.  P.  174. 

577;  Hawkins  v.  Carbines,  3  H.  4  N.  'Rnch  v.  Great  Western  Ry.  Co.,  j 

914.  Exc.  D.  354. 
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contended,  however,  by  the  railway  company,  that  the  right  of  way 
was  only  a  right  of  way  for  the  purpose  for  which  the  land  was  uaed 
at  the  time  the  right  was  granted.  It  was  held,  however,  that  the 
right  of  way  was  a  right  for  all  parposee  for  which  the  land  could 
be  lawfully  used  in  all  time,' 

378.  A  grant  of  the  exoliudve  me  of  a  way  la  rery  muoli  Ui» 
same  in  legal  eSbot  as  the  ownership  of  the  way,  and  the  grantee 
may  ose  it  for  any  lawful  purpoee.  The  owner  in  fee  of  a  house 
fronting  on  a  street,  and  also  of  a  yard  and  premises  in  the  rear  of 
the  house,  having  a  covered  passage  or  gateway  leading  from  the 
street  through  the  house  to  the  premises  in  the  rear,  conveyed  the 
premises  in  the  rear  in  fee,  "  together  with  the  exdodve  use  of 
the  gateway,"  which  was  described  by  its  dimensions.  It  was  held 
that  the  grantee  was  entitled,  not  merely  to  a  right  of  way  through 
the  gateway,  but  to  the  use  of  the  gateway  for  all  lawful  purposes. 
Lord  Justice  Gotten,  giving  the  judgment  upon  appeal,  said:  "  In 
my  opinion,  the  use  of  the  gateway  is  not  to  be  restricted  te  a  use 
for  the  purposes  of  a  way.  It  ie  called  here  a  gateway,  and  I  have 
sometimes  called  it  a  tunnel,  but  I  would  rather  ctdl  it  a  passage 
through  this  house.  It  is  defined  as  an  easting  thing  called  by  that 
name,  and  to  give  the  exclusive  use  of  an  existing  thing,  though  it 
may  be  called  a  gateway,  does  not,  in  my  opinion,  convey  this  restric- 
tion that  it  is  to  be  used  only  for  the  purpose  of  a  way.  It  is  not  to 
use  the  right  of  way  through  the  gateway,  but  it  is  '  the  exclusive 
use  of  the  said  gateway. '  Then  we  find  in  the  pucels  that  par- 
ticular thing  called  the  gateway  is  described  by  height,  by  length 
and  by  width.  *  *  *  It  is  said  that  will  be  granting  a  new  kind 
of  easement,  not  known  to  the  law.  There  would  be  a  difficidty,  I 
think,  in  granting  by  way  of  easement  the  right  to  use,  not  defining 
it  in  any  way,  a  gateway  or  passage.  I  do  not  at  all  think,  even  if 
this  is  a  mere  grant  of  easement,  it  would  be  right  to  give  it  a  narrower 
construction,  than  if  it  were  a  covenant  on  the  part  of  the  grantor 
that  this  passage  might  be  used  by  the  grantee  for  any  lawful  pur- 
pose to  which  it  might  be  applicable.  *  *  »  But  it  may  be,  and 
I  think  this  is  probably  the  true  construction  of  it,  that  the  grant  of 
an  exclusive  use  forever  of  this  passage  does  convey  the  properh*  in 
that  passage.  Of  course,  that  would  give  rise  to  questions  which 
we  have  not  now  to  decide ;  but  it  may  be  that  this  is  a  grant  of  this 

'  United  Land  Co.  v.  Great  Eastern  Ry.  Co.,  L.  R.,  17  Eq.  158,  L.  R,,  10  Ch.  586, 
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portdon  of  the  honae,  just  as  there  iniglit  be  a  grant  of  a  Bet  of  cham- 
bers, which  would  give  a  right  to  the  chambers  with  certain  restric- 
tioQB  to  the  nee  of  the  walls,  the  ceiling  and  the  floor."  ' 

379.  A  gnutt  of  a  way  not  ezolusiTe  in  terms  leaTes  in  the  grantor 
and  hia  assigns  the  right  to  use  the  way  in  oommon  with  the  granteei 
unless  such  use  of  the  waj  by  the  grantor  and  his  subseqneut  grantees 
will  impair  or  infringe  upon  the  easement  of  the  first  grantee. 
"  Whether  the  grant  of  an  easement  over  land  entirely  excludes  the 
rights  of  the  grantor,  or  those,  other  than  tlie  grantee  of  the  easement, 
who  have  snbseqnently  acquired  the  fee,  from  having  an  easement 
over  the  same  land,  must  depend  upon  the  nature  of  the  easement 
first  granted.  The  easment  may,  from  its  nature,  be  exclusive  in 
the  first  grantee  —  as  in  the  case  of  Uie  easement  of  right  of  way 
granted  to  a  railway  company,  or  the  easement  of  a  landing-place 
granted  to  the  owner  of  a  public  ferry.  But,  in  the  case  of  an 
ordinary  way,  the  grant  is  not  necessarily  exclusive."  * 

But  it  cannot  be  assumed  that  the  grantor  intended  to  reserve  any 
use  of  the  way  granted  that  should  limit  or  disturb  the  full  enjoy- 
ment of  it  by  his  grantee.  "  The  purpose  contemplated  by  the 
grant  was  the  creation  of  an  easment  for  the  planitifi^'s  use,  and  not 
the  reservation  to  the  owner  of  the  use  of  his  land.  Every  use  by 
the  owner  was  abandoned,  except  such  as  might  be  made  in  a  mode 
entirely  consistent  with  the  full  and  undisturbed  enjoyment  by  the 
grantee  of  the  easement.  Tlie  idea  of  a  joint  use  of  the  land  by 
both  parties,  in  the  sense  that  a  use  by  the  grantee  should  at  any 
time  give  way  to  a  use  by  the  grantor,  is  contrary  to  the  plain 
mearing  and  intent  of  the  grant"  * 

One  who  has  conveyed  a  portion  of  his  land  bounding  it  upon 
"  a  private  way  which  I  lay  down,"  can  use  the  way  for  access  to 
his  renuuning  land,  and  having  conveyed  the  land  upon  both  sides 
of  the  way,  can  use  it  for  access  to  his  land  at  the  end.* 

3S0.  A  right  of  way  laid  out  by  adjoining  propriBtors,  one-half 
its  width  on  the  land  of  each,  may  presumably  be  used  by  them  for 
all  purposes  and  in  any  manner  either  may  desire  to  use  it,  for  each 

'  Reilly  v.  Booth,  44  Ch.  D.  H.  »i,  aa.  Mon.  10,  48  Am.  Dec.  409;  Lefavour  v. 

'  Campbell  v.  Kuhlmann,  39  Mo.  App.  McNuIty.  158  Mass.  413,  33  N.  E.  Rep. 

6z8,  per  Thompson,  J.,  citing  Kirkham  610. 

V.  Sharp,  I  Whart.  333,  29  Am.  Dee.  "Herman  v.  Roberts.  119  N.  V,  37, 

S7;    Bird  v.   Smith,   8   Watts,  434,  34  43.  aj  N.  E.  Rep,  44a,  per  Ruger,  C.  J. 

Am.Dec.483;  Maxwellv. McAtee, 9B.  'Goss  v.  Caihane,  113  Mass.  4a3. 
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is  entitled  to  use  his  own  lialf  without  any  timitatioQ,  Id  Each  case, 
in  the  absence  of  any  agreement  to  the  contrary,  each  owns  half 
the  way  along  its  length,  and  has  an  appurtenant  right  of  way  over 
the  other  half.' 

Where  a  prescriptive  road  follows  the  boundary  of  two  estates,  so 
as  to  afford  a  presumption  of  ownership  ad  medium  ^um,  it  seems 
that  each  owner  has  the  right  to  use  the  road  for  all  purposes,  though 
the  actual  user  has  been  for  limited  purposes  only;  for  each  owner 
would,  of  course,  be  entitled  to  use  hia  half  of  the  road  for  any  pur- 
pose that  he  liked,  and  it  would  seem  that  he  could  not  be  restricted 
in  the  uses  of  the  whole  road,  "It  would  not  come  witliiu  the 
general  rule  that  you  were  putting  a  greater  burden  upon  tlie  servient 
tenement,  because  the  one  tenement  is  in  that  point  of  \iew  as  much 
a  dominant  tenement  as  the  otlier,  and  they  would  mutually  get  tlie 
advantage  of  liaving  tlie  right  of  way  and  using  it  for  all  purposes. "  ' 

381.  A  right  of  way  acquired  by  the  owners  of  several  proper- 
ties bounding  uiMn  ttia  way  oannot  be  altered  in  tdtarActer  by  any 
one  party  without  the  consent  of  the  others.  The  owner  of  the  fee 
of  the  way  may  use  the  servient  soil  as  he  pleases,  so  that  he  does 
not  interfere  with  the  right  of  the  owner  of  the  right  of  way;  but 
where  the  right  of  way  is  owned  in  common  with  several  persons, 
neither  can  obstruct  the  way  or  alter  the  character  of  it  in  any  par- 
ticular, without  the  consent  of  the  others.* 

VI.     Implied  ZimitaHona. 

382.  A  grant  or  rDBorvation  of  arlghtof  way  does  not  anthorUe 
tbe  use  of  it  for  any  purpoaa  beyond  tbftt  of  a  way.  A  right  of 
way  carries  with  it  all  rights  to  the  use  of  the  soil  properly  incident 
to  the  free  exercise  and  enjoyment  of  the  right  granted  or  reserved, 
but  not  a  right  to  use  it  for  a  distinct  purpose  beyond  that  of  a  right 
of  way,  such  as  a  place  of  deposit  for  merchandise,  though  the  way 
was  in  the  rear  of  warehouses.  "A  right  of  way  to  a  warehouse 
would,  in  our  judgment,  authorize  the  tenant  of  the  warehouse  to 
place  on  the  ground  goods  brought  to  the  warehouse,  and  keep  them 
a  reasonable  and  convenient  length  of  time,  to  put  them  in  store; 
and  to  place  and  keep  goods  on  the  ground  a  reasonable  length  of 

'  Holmes  v.  Bellingham,  7  C.  B.  N.         '  Bradburn  v.   Morris.  3  Ch,  D.  8i3, 
S.  339,  336;  Bradburn  v.  Morria.  3  Ch.     824,  per  MeHish,  L.  J. 
D.  813.  '  Ellis     V,    American     Academy    ol 

Music,  I30  Pa.  St.  608, 15  Atl.  Rep.  494. 
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time,  which  are  to  be  carried  from  the  warehoaee.  And  what  would 
be  reasonable  and  coarenient  would  be  a  queetion  of  fact,  dependent 
on  many  circmnBtanceB.  What  would  be  an  unreasonable  length  of 
time  to  leaTe  goods  on  the  sidewalk  or  in  the  street,  when  much 
frequented,  would  not  be  unreasonable  on  rear  ground,  when 
they  would  incommode  no  one  having  an  equal  right  of  way.  But 
here  the  case  expressly  finds  that  the  place  was  used  as  a  place  for 
the  deposit  of  merchandise,  which  is  another  and  distinct  use  from 
that  reserved,  and  which,  whether  valuable  or  not,  remains  with  the 
owner  of  the  land,"  ' 

One  having  a  right  of  way  over  a  narrow  passage,  in  which  others 
also  have  the  same  right,  may  be  enjoined  from  obstructing  it  by  allow- 
ing carts  and  wagons  to  remain  stationary  in  the  passage  in  course  of 
loading  and  unloading;  and  it  is  no  justification  for  such  person 
tihat  the  necessity  of  his  business  required  such  use  of  the  passage.^ 

383.  A  railroad  oompany  having  a  right  of  way  obtained  by 
oondemnation,  oannot  lioense  the  appropriation  of  any  part  of  such 
way  to  prlTate  business  parpoBes,  ae,  for  instance,  for  use  as  a  lumber 
yard.  In  such  case  the  owner  of  the  fee  of  the  land  is  entitled  to 
recover  the  rental  value  of  the  premises  so  occupied  for  private  pur- 
poses  from  the  tenant  of  the  r^road  company.' 

By  the  right  of  eminent  domain,  a  railroad  may  take  private 
property  for  railroad  purposes ;  but  this  right  does  not  extend  beyond 
snch  uses  as  are  reasonably  necessary  to  enable  the  corporation  to 
discharge  its  duties  to  the  public.  The  use  of  its  right  of  way  must 
be  a  public  use  or  one  incidental  to  that.  The  right  can  be  exercised 
only  for  purposes  intended  to  benefit  the  public  either  directly  or 
indirectly.  "  The  power  arises  out  of  that  natural  principle  which 
teaches  that  private  convenience  most  yield  to  public  WMits.  This 
public  interest  must  he  at  the  basis  of  the  exercise  of  the  power,  or 
it  would  be  confiscation  and  usurpation  to  exercise  it.  This  being 
the  reason  for  the  exercise  of  such  power,  it  requires  no  argument 
to  prove  that  after  the  right  has  been  exercised,  the  use  of  the  prop- 
erty must  be  held  in  accordance  with  and  for  the  purposes  which 
justified  its  taking. "  * 

'  Applelon  V.  Fntlenon,  i  Gray,  i86,  •  Lyon  v.  McDonald.  78  Tex.  71,  14 

iqa.  per  Shaw,  C.  J.;  Kalerv.  Beaman,  S.  W.   Rep.  361.     And  see  O'Neal  v. 

49  Me.  ao7.  Sherman,  77  Tex.  181. 14  S.  W,  Rep.  31. 

*  Thorpe  V.   BnimGtt,  L.  R.,  B  Cb.  *  Lance's  Appeal.  55  Pa.  St.  16,  35,93 

App.  650.  Am.  Dec.  723,  per  Thompson,  J.     And 
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A  railroad  company  may  erect  buildings  in  its  roadway  to  facili- 
tate the  receipt  and  deliveiy  of  freight ;  and  it  may  license  others 
to  erect  buildings  for  the  same  purpose.' 

384.  An  easement  fbr  a  way  only  cannot  be  used  fbr  another 
purpose.  Where  land  is  conveyed  to  a  city  by  a  deed,  expressly 
stipulating  that  no  higher  rights  shall  pass  t«  the  city  than  would 
have  been  acquired  had  the  city  procured  the  condemnation  of  the 
land  for  "  street  purposes  only,"  the  city  cannot  appropriate  such 
land  for  purpose  of  maintaining  water-works.' 

An  easement  of  way  over  an  alley  confers  no  right  to  construct  a 
fire  escape,  overhanging  upon  the  adjoining  buildings.' 

An  alley  dedicated  by  parol  restriction  for  the  common  benefit  of 
lota  in  front  of  it,  and  used  for  many  years  for  the  ordinary  purposes 
of  on  alley,  is  not  restricted  to  use  as  &  passage-way,  and  for  the 
drainage  of  surplus  water,  but  it  may  be  used  for  laying  a  drain 
pipe  in  connection  with  a  public  sewer.  This  would  seem  to  be  a 
reasonable  and  proper  use  of  the  alley,  under  such  dedication. 
"  The  use  to  which  it  may  be  applied  would  depend  upon  the 
growth  of  the  city,  the  improvement  of  the  adjacent  property,  and 
the  municipal  regulations  affecting  the  public  health."  * 

386.  In  determining  the  extent  of  a  right  of  way,  It  is  proper  to 
oonsider  the  whole  aoopo  and  purpose  of  the  deed  creating  it,  the 
manifest  intent  of  the  parties  in  its  execution  and  the  situation  of 
the  property.'  "  When  no  dimensions,  nor  purposes,  are  expressed, 
the  extent  and  nature  of  the  right  of  way  may  be  inferred  from  the 

see  Cumberland  Val.   R.  Co.  v.  Mc-  kini  v.  Carbines,  3  H.  &  N.  914,  37  L. 

Lanaban,  59  Pa.  St.  ay.  In  Matter  of  J.    Exch.   49;   Hempbill   v.    Boston,   8 

New  York  Cent.  &  H.  R,  R.  Co.,  77  N.  Cush,  195,  197.  54  Am.  Dec.  749;  Oo- 

Y.  34B;  Peirce  v.  Boston  &  L.  R.  Co.,  derirood  v.  Carney,  i  Cush.  3S5,  293; 

i4t  Mass.  4S1,  6  N.  E.  Rep.  96, 14  Am.  Rochester  Electric  Light  Co.  v.  Roches- 

&  E.  R.  Gas.  634.  ter  Power  Co.,  ij  N.  Y.  Supp.  33,  35: 

'  Grand  Trunk  R.  Co.  v.  Richardson  Bakeraan  v.  Talbot,  31  N.  Y.  360,  S8 

91  U.  5.  454.  Am.  Dec.  375;  Rexford  v.   Marquis,  7 

■O'Neal  V,  Sherman  (Tex.  Civ.  App.)  Lans.  349;  Huson  v.   Young,  4  Laos. 

35  S.  W.  Rep,  57.  63;  Herman  v.  Roberts,  iig  N.Y.  37,7 
'Gillespie  v.  Weinberg,  6  Misc.  303,  L.  R.  A.  336,  23  N.  E.  Rep.  443;  Mc- 

36  N.  Y.  Supp.  781.  Connell  v.  Rathbun,  46  Mich.  303,  9  N. 
«  McElhone's  Appeal,  tiS  Pa.  St.  600,  W.  Rep.  436;  Baker  v.   Frick,  45  Md. 

609,  13  Atl,  Rep.  564.  per  Clark,  J.  337, 34  Am.  Rep.  506;   McTavish  v.  Car. 

'  United  Land  Co.  v.  Great  Eastern  roll,  7  Md.  353, 61  Am.  Dec.  353;   RoWn- 

Rjr.  Co..  L.  R.,  10  Ch.  586. 590;  Cowling  son  v.  Missiquoi  R.  Co,,  S9  Vi.  436,  10 

V.  Higgin»on,4  Mees.  &  W.  345;  Haw-  Atl.  Rep.  533. 
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tennB  of  the  grant,  interpreted  in  the  light  of  Burrounding  facts 
and  ciremnstancea.  The  parties  are  preenmed  to  have  contemplated 
the  neceaeitiea,  conveniences  and  usages  incidental  to  a  way  in  euch 
locality,  and  the  grant  ie  to  be  constmed  in  reference  to  the  position 
and  situation  of  the  place  where  the  way  is  granted  j  the  intention 
of  the  partjes  being  the  object  of  inqniry."  ' 

"  As  I  understand,"  said  Jeeael,  Master  of  the  Bolls,  "  the  grant 
of  a  right  of  way  per  ae  and  nothing  else,  may  be  a  right  of  footway, 
or  it  may  be  a  general  right  of  way,  that  is,  a  right  of  way  not  only 
for  people  on  foot,  but  for  people  on  horseback,  for  carts,  carriage 
and  other  vehicles.  Which  it  is,  is  a  question  of  construction  of  the 
grant,  and  that  constmction  wUl,  of  course,  depend  on  the  circum- 
stances surrounding,  so  to  spe^,  the  execution  of  the  instmment, 
Now,  one  of  those  circumBtanees,  and  a  very  material  circumstance, 
is  the  nature  of  the  Iccua  in  quo,  over  which  the  right  of  way  is 
granted.  If  we  find  a  right  of  way  granted  over  a  metaled  road, 
witli  a  pavement  on  botli  sides  existing  at  the  time  of  the  grant,  the 
presumption  would  be  that  it  was  intended  to  be  used  for  the  pur- 
pose for  which  it  was  constructed,  which  is  obviously  the  passage  not 
only  of  foot  pasflengers,  but  of  horsemen  and  carts.  Again,  if  we 
find  the  right  of  way  granted  along  a  piece  of  land  capable  of  being 
used  for  the  passage  of  carriages,  and  the  grant  is  of  a  right  of  way 
to  a  place  which  is  stated  on  the  face  of  the  grant  to  be  intended  to 
be  used  or  to  be  actually  used  for  a  pnrpose  which  would  necessarily 
or  reasonably  require  the  passing  of  carriages,  there  again  it  must 
be  assumed  that  the  grant  of  the  right  of  way  was  intended  to  be 
effectual  for  the  purpose  for  which  the  place  was  designed  to  be 
used,  or  was  actually  used.  Where  you  find  a  road  constructed  so 
as  to  be  fit  for  carriages  and  of  the  requisite  width,  leading  up  to  a 
dwelling-house,  and  there  is  a  grant  of  a  right  of  way  to  that  dwell- 
ing-house, it  would  be  a  grant  of  a  right  of  way  for  all  reasonable 
purposes  required  for  the  dwelling-house,  and  would  include,  there- 
fore, the  right  to  the  user  of  carriages  by  the  occupant  of  the 
dwelling-house,  if  he  wanted  to  take  the  air,  or  the  right  to  have 
a  wagon  drawn  up  to  the  door  when  tiie  wagon  was  to  bring  coals 
for  the  use  of  the  dwelling-house.  Again,  if  the  road  is  not  to  a 
dwelling-house,  but  to  a  factory,  or  a  place  used  for  business  pur- 
poses, which  would  require  heavy  weights  to  be  brought  to  it,  or  to 
a  wool  warehouse,  which  would  require  bags  or  packages  of  wool  to 

'  Long  V.  Gill,  80  Ala.  40&,  410,  per  Clopcon,  J. 
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be  brouglit  to  it,  then  a  grant  of  way  would  include  a  right  to  use  it 
for  reasonable  purposes,  sufficient  for  the  purposes  of  the  business, 
which  would  include  the  right  of  bringing  up  carts  and  wagons  at 
reasonable  times  for  the  purposes  of  the  business.  That  again  would 
afford  an  indication  of  the  extent  of  the  grant.  If,  on  the  other  hand, 
you  iind  that  the  road  in  question  over  which  the  grant  was  made  was 
paved  only  with  flagstones,  and  that  it  was  only  four  or  five  feet  wide, 
over  which  a  wagon  or  cart  or  carriage  ordinarily  constructed  could 
not  get,  and  tliat  it  was  only  a  way  used  to  a  field  or  close,  or  something 
on  which  no  erection  was,  there,  I  take  it,  you  would  say  that  tlie 
physical  circumstances  showed  that  the  right  of  way  was  a  right  for 
foot  passengers  only.  It  might  include  a  horse  under  some  circnni- 
etancee,  but  could  not  be  intended  for  carts  or  carriages.  Of  course, 
where  you  find  restrictive  words  in  the  grant,  that  is  to  say,  where 
it  is  only  for  the  use  of  foot  passengers,  stated  in  express  terras,  or 
for  foot  passengers  and  horsemen,  and  so  forth,  there  is  notliing  to 
argue,  I  take  it  that  is  the  law.  Prima  facie  the  grant  of  a  right 
of  way,  is  the  grant  of  a  right  of  ^vay  having  regard  to  the  nature 
of  the  road  over  which  it  is  granted,  and  the  purpose  for  which  it 
is  intended  to  be  used ;  and  both  those  circumstances  may  be  legiti- 
mately called  in  aid  in  determining  whether  it  is  a  general  right  of 
way,  or  a  right  of  way  restricted  to  foot  passengers,  or  restricted 
to  foot  passengers  and  horsemen  or  cattle,  which  is  generally  called 
a  drift  way,  or  a  general  right  of  way  for  carta,  horses,  carriages  and 
everything  else."  ' 

386.  In  determining  the  extent  of  a  grant  of  a  r^ht  of  way,  it 
is  not  proper  to  refer  to  tbe  parol  negotiatlonB  which  preceded  tlie 
grant,  or  accompanied  it.  The  language  of  the  grant  is  to  be 
regarded,  and  when  there  are  ambiguous  words,  the  circum- 
stances surrounding  it  and  the  sitntation  of  the  parties  with  a  view 
to  ascertain  the  intention.'  It  is  not  competent  by  parol  evidence 
to  control  the  grant  of  the  right  in  any  manner,  either  to  limit  or 
enlarge  tlie  use  of  the  way,  the  extent  or  the  purpose  of  it,' 

One  having  conveyed  to  a  railroad  company  a  right  of  way  for  its 
road  over  his  property,  cannot  show  by  parol  evidence  that  the 
company  agreed  to  construct  its  road  by  a  plan  which  would  be  the 
least  injurious  to  the  grantor's  remaining  land,     A  parol  agreement 

'Cannonv.  Villars,  8  Ch.  D.  415.  4*3.  eeptbn  Church  v.  Sheffer,  88  Hun,  33s, 
Sec  S§  873-377.  34  N.  Y.  Supp  724. 

'Herman  v.   Roberts,   iig  N.  Y.  37,         'Miller  v.  Washburn,   117  Mass.  371. 
33   N.  E.   Rep.  442:  Immaculate  Con- 
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made  before  or  at  the  time  of  the  execution  of  the  deed  cannot  aSect 
the  righte  conferred  by  it.' 

387.  A  right  of  vay  not  bounded  or  defined  exoept  t^iat  it  is 
oraated  fbr  a  apeolfled  lue  is  a  v&j  reasonably  convenient  for  tliat 
Ufle.* 

A  conveyance  of  a  right  of  way  over  a  parcel  of  land,  described 
by  met«s  and  bounds,  does  not  operate  to  give  a  right  of  way  over 
the  entire  tract  described,  bnt  merely  a  right  to  use  a  convenient 
way  over  ench  tract  enfficient  for  the  porposes  intended  by  the 
grant,'  Thus,  where  the  owner  of  a  block  of  stores  and  some  land 
adjoining  them  in  the  rear,  conveyed  a  part  of  the  land,  Iea\'iiig  a 
space  of  twenty  feet  between  the  stores  and  the  land  conveyed, 
"  together  with  the  right  of  passing  and  repaying  over  the  space,*' 
the  grantee  claimed  that  he  was  entitled  to  an  nnobstmcted  ose 
of  the  whole  space.  It  was  held  that  these  terms  were  descriptive  of 
the  land  in,  through,  and  over  which  the  grantee  was  entitled  to 
a  right  of  way,  but  did  not  describe  the  limits  of  tlie  way  granted ; 
and  that  the  grantee  was  thereby  entitled  to  a  convenient  way 
within  the  land  so  speciiied,  adapted  to  the  convenient  use  and 
enjoyment  of  the  land  granted,  for  any  uaefnl  and  proper  purpose 
for  which  it  might  be  used.* 

Wliere  a  right  of  way  is  reserved  across  a  portion  of  a  farm  to  a 
wood  lot,  the  owner  of  the  land  subject  to  this  right  of  way  is 
bonnd  to  make  its  use  as  convenient  to  the  owner  of  the  easement 
as  is  the  way  which  a  farmer  usnally  provides  for  himself  to  get  to 
and  from  his  woodland.' 

The  owner  of  a  house  with  a  gateway  and  a  paved  road  under  it 
leading  to  a  paved  yard  and  a  vacant  piece  of  ground  in  the  rear, 
leased  the  house  and  vacant  ground  with  the  apptu-tenances,  giving 
the  lessee  power  to  erect  on  the  vacant  ground  a  workshop  for  the 
purpose  of  his  business  as  a  gas  engineer,  and  it  was  stipulated  that 

'  Gulf,  C.  &  S.  F.  R.  Co.  V.  Richards  366,  370,   83   Am.   Dec.   275;   Vofk  v. 

(Tex.  Civ.  App.)  32  S.  W.  Rep.  96.  Briggs,  7  N.  Y.  St.  124;    Rexford   v. 

•  Maxwell  v.  McAtee,  9  B.  Mon.  20.  Marquis,  7  Lans.  249;  Huson  v.  Young, 

4S  Atn.  Dec.  409;    Atkins  v.  Bordman,  4  Lans. 63:  Matthews  v.  D.  &  H.  Canal 

2  Met.  4S7,  37  Am.  Dec.  100;  Baker  v.  Co.,  ao  Hun,  427;  Spencer  v.  Weaver, 

Frick,  45  Md.  337,  24  Am.   Rep.  506;  20  Hun,  450. 

Grafton  v.  Moir,  130  N.  Y.  465,  29  N.  '  Long  v.  Gill.  80  AU,  408. 

E.  Rep.  974:  Tyler  v.  Cooper,  124  N.  'Johnson  v.  Kinnicutt,  a  Cu»h.   153. 

Y.  6a6,   a6    N.  E.  Rep.  33B,   affi'g   47  '  Bakeman  v.  Talt>ot,  31  N,  Y.  366, 

Hud,  941  Bakeman  v.  Talbot,  31  N.  V.  88  Atn.  Dec.  275. 
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the  lessee  sliould  not  obstniet  the  gateway,  except  for  the  pnrpOBes 
of  ingreas  and  egreae.  The  workshop  was  erected,  and  the  onlj 
acceee  to  it  by  vehicles  was  through  the  gateway  and  over  the 
yard,  which  was  also  the  only  approach  to  the  Btables  of  the  lessor, 
who  carried  on  bosiiiess  in  adjoining  premises.  The  lessor's  vans, 
before  the  argeement  was  entered  into,  had  often  stood  in  the  yard 
when  not  in  nae.  The  lessee  now  alleged  that  the  lessor  blocked 
up  the  gateway  and  yard  with  his  Tans,  and  prevented  the  access 
of  carts  and  vehicles  to  his  workshop.  It  was  held  that  the  lessee 
had  an  imphed  right  of  way  through  the  gateway  and  over  the  yard 
for  the  reasonable  purposes  of  his  business;  Uiat  such  right  was 
general  and  not  restricted ;  and  that  he  was  entitled  to  an  injunction 
to  restrain  the  defendant's  obstruction.' 

388.  A  grantor  of  an  easement  cannot  do  anythinic  to  interftre 
with  the  privilege  granted.  Thus,  one  having  platted  and  con- 
veyed lots  in  a  city  with  rights  of  way  appurtenant  thereto,  cannot 
be  allowed  afterwards  to  appropriate  the  way  to  any  use  inconmatent 
vrith  its  use  as  a  public  street.* 

VII.     Construed  hy  Acta  of  Partiea. 

389.  The  grant  of  a  way  when  there  is  any  nnoertaiuty  or 
ambiguity  in  it  may  be  interpreted  by  refbrenoe  to  the  attendant 
dromnatanoes,  to  the  situation  of  the  parties,  and  especially  to  the 
practical  interpretation  put  upon  the  grant  by  the  acta  of  the  parties 
in  the  use  of  the  easement  immediately  following  the  grant.'  Thus, 
where  one  sold  land  reserving  a  right  of  way  along  the  north  side 
of  it,  and  afterwards  sold  another  lot  north  of  the  way  reserved  with 
a  right  over  it,  immediately  opposite  to  the  first  named  lot,  but 
extending  only  part  of  the  length  of  the  way  reserved,  evidence  was 
admissible  as  to  the  circumstances  attending  the  occupation  of  the 
way,  in  determining  whether  the  grant  was  of  a  way  over  the  entire 
lengtli  of  the  way  reserved,  or  only  over  the  part  in  front  of  the 
land  conveyed.* 

'  Cannon  v.  ViUars,  8  Ch.  D.  415.  Cooper,  134  N.  Y.  6a6,  36  N.  E,  Rep. 

•Story  V.  New  York  Elev,  R.  Co.,  90  338,  47  Hun  94,  16  N.  Y.  Si.  545;  Pat- 

N.  Y.  IZ7,   160,  174.  43  Am.  Rep.  146;  ton   v.  Western  Carolina  Educ.  Co.,  loi 

Hills  V.  Miller,  3  Paige,  254,  34  Am.  N.  C.  40S,  S  S.  E.  Rep.  140. 

Dec.  31S;    Comstock  v.  Sharp  (Mich.)  'Immaculate  Conception  Church  v. 

fi4  N.  W.  Rep.  aa.  Sheffer,   SS   Hun,  335,   34  N.   Y.  Supp. 

*  Herman  v,  Roberts,  119  N.  Y.  37,  as  734. 
N.  E.  Rep.  44a,  7  L.  R  A.  a36;  Tyler  v. 
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Moreover,  when  the  grant  is  ambigaonB,  tlie  coostructioii  given  by 
the  parties  themselves,  as  proved  bj  the  maimer  in  which  they 
exercised  their  rights  under  the  deed,  is  legal  evidence.'  Evidence 
of  the  use  made  of  right  of  way  ia  evidence  of  the  extent  of  the 
right,  but  not  of  its  existence.' 

One  owning  land  abntting  on  a  street  conveyed  the  rear  portion  of 
it,  with  a  right  of  way  eighteen  feet  wide,  to  the  street.  Tlie  deed 
provided  that  the  grantee  "  is  not  to  injure  or  destroy  any  fruit  trees 
now  in  a  bearing  state."  For  some  years  before  the  grant,  at  the 
time  of  the  grant,  and  for  many  years  afterwarde  there  wae  a  foot- 
path which  entered  the  eighteen-foot  strip  and  then  wonnd  among 
the  f mit  trees  to  the  street.  Dnriug  all  thb  time  it  was  impractica- 
ble to  use  this  strip  as  a  carriage-way,  and  it  could  not  be  used  for 
this  pnrpose  without  injuring  the  fruit  trees  mentioned  in  the  deed, 
nor  without  much  fiUing  in  and  grading.  The  grantee,  soon  after 
his  purchase,  acquired  another  right  of  way  to  another  street,  and 
at  the  same  time  he  built  a  fence  on  the  boundary  between  hia  land 
and  that  of  the  grantor,  which  enclosed  the  eighteen-foot  strip,  and 
put  a  gate  four  feet  wide  in  the  fence  at  the  end  of  the  strip.  Thirty 
yeaiB  after  the  original  grant,  a  purchaser  from  the  grantee  attempted 
to  make  the  eighteen-foot  strip  available  for  a  carriage-way.  On  a 
bill  in  equity  by  the  owner  of  the  servient  estate  it  was  held  that 
evidence  of  the  facts  above  stated  was  admissible  to  interpret  the 
grant  of  the  way;  that  declarations  of  the  grantee,  that  lie  had  a 
footway  through  this  strip,  were  admissible,  and  that  the  buOding 
of  a  carriage-way  should  be  restrained.* 

390.  The  grant  of  a  way  without  restriotion  la  understood  to  be 
a  general  way  for  all  pnrposea.  *'  Bat,  in  construing  such  a  grant, 
reference  is  to  be  had  to  the  nature  and  condition  of  the  subject- 
matter  of  the  grant  at  the  time  of  its  execution,  and  the  obvious 
purposes  which  the  parties  had  in  view  in  making  it.  Where  the 
words  of  a  deed  are  ambiguous,  and  not  explainable  by  the  context, 
the  construction  given  to  the  words  themselves,  as  shown  by  the 
way  and  manner  in  which  the  parties  exercised  their  respective 
righte,  is  legal  evidence.  If  a  passage-way  granted  by  deed  has 
1>cen  used  in  a  certain  mode  from  the  time  of  making  the  deed  to 

'  Choaie  V.  Burnham.  7  Pick.  174,  *  Rowell  v.  Doggett,  143  Mass.  483, 
378,  per  Parker,  C.  J.  10  N.  E.  Rep.  183. 

'Rexford   v.   Marquis.  7   Lans.  349; 
Tyler  v.  Cooper,  47  Huo  94. 
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the  time  of  an  alleged  trespass,  withont  &aj  objection  being  made, 
this  evidence  is  admissible  to  show  what  was  intended  by  the  grant. " ' 
The  role  that  the  practical  interpretation  given  to  a  grant  or  reser- 
vation of  a  way  may  be  deemed  evidence  of  their  intention,  is  not 
always  applicable.  "  Where  the  land  snbiected  to  a  reservation 
like  the  one  under  consideration  is  crossed  by  severd  paths,  two  or 
more  of  which  are  practically  equally  convenient,  and  it  is  nnder- 
etood  when  the  reservation  is  made  that  tlie  land  ie  to  be  used  for 
quarrying  purposes,  and  depends  for  ite  main  value  upon  snch  nse; 
where  the  patJis  are  irregular  and  winding,  such  as  are  generally 
found  in  rough  quarry  lands,  over  which  permanent  roads  are  not 
usually  laid  out,  it  being  customary  to  shift  them  about,  and  to  open 
and  close  them  as  convenience  and  the  profitable  operation  of  the 
quarry  require  —  the  fact  that  a  particular  path  was  used,  imme- 
diately subeeqaent  to  the  execution  of  the  deed,  so  long  as  such  use 
did  not  interfere  with  the  convenience  of  the  owner  of  the  servient 
estate,  wonld  not  be  conclusive  of  the  meaning  of  the  reservation. 
But  in  this  case  we  look  in  vain  in  the  finding  for  any  intimation 
that  there  were  any  acta  of  the  parties  contemporaneous  with  the 
deed,  or  immediately  following  it,  to  sustain  the  plaintiff's  claim. "  * 

'  Rowell  V.  Doggett,  143  Mass.  4B3,         *  Colt  v.   Redficid,  59  Conn.  437,  33 
487,  10  N.  E.  Rep.  181,  per  Gardner,  J.;     Atl.  Rep.  4*6. 
Choftte  V.  Bumbam,  7  Piclc.  374. 
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CHAPTER  XI. 
OBSTKUCnOH   OF   WAYS. 

L  Use  In  Geoeral,  391-394.  [III.  Erecting   Guea   and   B«ra,   4(x>< 

II.  Covering  over  wilh  BaildiDg,  395-  419. 

399-  I 

I.     Use  in  General. 

391.  Tbe  gmnt  of  a  right  of  way  oTsr  land  does  not  pass  any 
other  right  or  incident.  The  owner  of  the  soil  retains  full  dominion 
over  hifi  land  subject  merely  to  the  right  of  way.  He  may  make 
any  use  of  his  land  which  doee  not  interfere  with  a  reasonable  use  of 
the  way. '  Subject  to  tbe  easement  granted^  his  control  extends  indefi- 
nitely npwardfi  above  the  surface  of  the  ground,  and  downwards 
beneath  it  ad  imferm.  He  may  build  a  bridge  or  other  structure 
over  the  way,  provided  lie  builds  so  as  not  to  materially  impair  tie 
use  of  the  easement. 

The  water  of  a  spring  within  the  right  of  way  of  a  tm-npike  com- 
pany belongs  to  the  owner  of  the  fee,  and  not  to  the  tnmpike  com- 
pany. Such  company  liae  no  easement  in  the  spring.  "  It  has  a 
right  of  way  for  public  travel  over  tbe  land  upon  which  the  waters 
of  this  spring  descended;  and  for  the  purpose  of  preserving  its 
roadbed  in  a  condition  suitable  for  travel,  it  may  drain  the  water  off. 
The  right  is  one  of  drainage  of  the  roadbed  only.  It  is  not  a  right 
to  appropriate,  or  to  take  exclusive  possession  of,  the  spring  itself,  or 
to  exclude  the  owner  therefrom."     The  owner  of  the  fee  has  tbe 

'  Clifford  V.  Hoare,  L,  R.  g  C.  P.  362;  N.  H.  539:  Herman  v.  Roberts,  119  N. 

Lyman  v.  Arnold,  5  Mass.    193,    198;  Y.  37,  t6  Am.  St.  Rep.  Soo,  7  L.  R.  A. 

Bamham  v.  Nevios,  144  Mass.  88,  59  236;  Bakeman  v.  Talboi,  31  N.  Y.  366, 

Am.   Rep.  61;    Welch  v.   Wilcox,   loi  88  Am.   Dec.  J75;  Johnson  v.  Shelter 

Mass.   162,  TOO  Am.  Dec.   113;   Atkins  Island  Glove  Assoc.,  laa  N,  Y,  330,  25 

V.  Bordman,   2  Met.  4S7,  37  Am.  Dec.  N.  E.  Rep.  484,  affi'g  47  Hun.  374.  14 

100,  30  Pick.  391;  Adams  v.  Emerson,  N.  Y.  St.  576;  Tyler  v.  Cooper,  47  Hun, 

6    Pick.   56;     Robbins    v.    Borman,   i  94,   16    N.  Y.    St.    545;    Patterson    v. 

Pick.  1321  Purdy  v.  Chandler,  6  Mass.  Philadelphia  &   R.  Co..  8   Pa.  Co.  Ct. 

454;   Baker  v.   Frick,  45   Md.   337,   34  i36,   26   W.    H.   C.   327;  Stevenson  »• 

Am.   Rep.   J06;  Bean  v.  Coleman,  44  Stewart,  7  Phila.  293. 
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right  to  use  all  the  water  of  the  spring,  to  conduct  it  by  pipe  wlierever 
he  desires  to  consmne  it,  and  to  sell  it  or  to  waste  it.* 

A  riglit  reserved  bj  a  grantor  to  use  a  portion  of  the  granted 
land  for  passing  and  repassing  to  and  from  a  neighboring  street  is 
a  restricted  right  and  does  not  g^ve  the  grantor  any  right  to  erect  a 
permanent  structure  thereon.* 

392.  The  grant  of  a  right  of  way  oarries  only  suoh  inoiddnts  as 
are  neoessary  to  ita  reasonabld  enjoyment.  The  grantor  parte  with 
onlj  what  is  adequate  to  the  purpose  of  it.  "  Notwithstanding  ench 
a  grant,  there  remains  witli  the  grantor  the  right  of  fall  dominion 
and  use  of  the  land,  except  bo  far  as  a  limitation  of  hie  right  is 
essential  to  a  fair  enjoyment  of  the  right  of  way  which  he  has 
granted.  It  is  not  necessary  that  the  grantor  should  expressly 
reserve  any  right  which  he  may  exercise  consistently  with  a  fair 
enjoyment  of  the  grant.  Such  righte  remain  with  him,  because 
they  are  not  granted.  And,  for  the  same  reason  the  exercise  of 
any  of  them  cannot  be  complained  of  by  the  grantee,  who  can  claim 
no  other  limitation  upon  the  rights  of  the  grantor  but  such  as  are 
expressed  in  the  grant,  or  necessarily  implied  in  the  right  of  reason- 
able enjoyment. "  ° 

The  grant  of  a  right  of  way  from  the  highway  to  the  grantee's 
mill  gives  him  no  right  to  pile  lumber  on  the  sides  of  the  way.* 

393.  The  grantor  of  a  right  of  way  oan  properly  do  nothing 
inoonaiatent  with  the  foil  and  nndiiturbed  enjoyment  by  tha  gran- 
tee of  the  easment  granted.  He  may  be  enjoined  from  placing 
obstructions  upon  the  way  which  materially  interfere  with  the 
grantee's  use  of  it.  "  The  full  extent  of  the  righte  of  the  grantor 
in  the  soil  of  the  road  was  to  enter  thereon  and  do  snch  acts  only  as 
should  not  injure  or  impair  the  enjoyment  by  the  grantee,  and  when 
he  went  beyond  such  use,  he  transcended  the  righte  pertaining  to 
his  character  as  the  owner  of  the  soil."  ' 

A  private  right  of  way  over  waste  land  is  not  necessarily  a  right 

■  Upper  Ten  Mile  PUnk  Road  Co.  v.  And  see  lo  like  effect  Baker  v.  Frick, 

Braden,   17a  Pa.   St.  460,  466,  33  All.  45  Md.  337,  34  Am.  Rep.  506. 

Rep.  562,  per  Williams,  J.  *  Kaler  v.  Beaman.  49  Me.  807. 

'Gillespie     V.    Weinberg;,    6     Misc.  'Herman  v.  Roberts.   119  N.  Y.  37, 

Rep.  302,  a6  N.  Y.  S.  781;  23  N.  E.  Rep.  442.  7  L.  R.  A.  3a6,  per 

'Maxwell   v.  McAtee.  9  B.  Mon.  m,  Ruger,  C.  J.;  Bakeman  v,   Talbot,  31 

48  Am.  Dec.  409,   per  Marshall,  C.  J.  N.  Y.  366,  88  Am.  Dec.  375;  Joyce  v. 

Conlin,  73  Wis.  607, 40  N.  W.  Rep.  213. 
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over  every  part  of  the  land,  and  the  owner  of  the  soil  ma;  enclose 
the  way  on  each  aide  of  it,  leaving  a  convenient  way,' 

Where  a  right  of  way  \b  created  by  reservation,  the  grantee  own- 
ing the  fee  has  the  right  to  use  it  ae  a  way,  provided  he  does  not 
interfere  with  the  grantor's  nse  of  it.'  The  grantor  in  such  case 
has  no  right  to  bnild  a  fence  so  as  to  cut  off  the  grantee's  access  to 
any  part  of  the  land  conveyed  to  him  through  the  way  reserved, 
and  the  grantee  in  tearing  down  the  fence  is  not  a  trespasser.  The 
grantee  may  plow  the  land  so  reserved  if  snch  nse  of  it  does  not 
interfere  with  the  grantor's  right  of  way. 

394.  The  owner  of  the  foa  auttjeot  to  a  right  of  way  may  oae  the 
land  for  any  porpOBo  not  inoonsiatent  with  the  righta  of  the  ease- 
mant.*  What  use  the  owner  of  the  fee  may  make  of  such  right  of 
way  is  a  question  of  fact  to  be  determined  by  the  jury.* 

H.     Covenng  aver  With  BuUdi/ngg. 

396.  The  owner  of  land  over  which  there  is  a  passage-way  may 
lawfully  cover  andh  passage-way  with  a  building,  provided  he 
leaves  a  space  of  sufficient  width  and  height  and  with  sufficient 
light  to  allow  of  its  convenient  use  for  the  purpose  for  which  it  was 
created.*  "  The  owner  of  the  estate  in  fee,"  says  Chief  Justice 
Shaw,  "by  virtue  of  his  interest  and  power  as  proprietor,  may 
make  any  and  all  beneficial  uses  of  it  at  his  own  pleasure,  and  he 
may  alter  the  mode  of  using  it,  by  erecting  or  removing  buildings 
over  it,  or  digging  into  or  under  it  without  restraint.     Cujus  eat 

'  Huicon  V.  Haraboro,  a  Fok,  &  F.         *  Harvey  v.  Crane,  85  Mich.  316,  4S 

ai8.  N.  W.  Rep.  jSa. 

'  Moffitt  V.  Lytic,  165  Pa.  Si,  173,  30        '  Atkins  v.  Bordroan,  a  Mel.  457,  ao 

Atl.  Rep.  92a;  McTavish  v.  CarroU,  7  Pick.   291;    Burnham    v.    Nevins,   144 

Md.  353,  61  Am.  Dec,  353.  Mass.  8S,   10  N.  E.  Rep.  494;  Gerrish 

'Atkins  V.  Bordman,  3  Met.  457.  37  v.  Shailucli,  133  Mass.  335;  Richard- 
Am.  Dec.  100;  Bumham  v.  Nevins,  son  v.  Pond,  15  Gray,  387;  Beecher  v. 
144  Mass.  88,  10  N.  E.  Rep.  494;  Spald-  People.  38  Mich.  389, 31  Am.  Rep.  316: 
lag  V.  Bemiss  (Ky.)  i  S.  W.  Rep.  468;  Bagley  v.  People,  43  Mich.  355,  s  N. 
Harvey  v.  Crane,  85  Mich,  316,  48  N.  W.  Rep,  415;  Sutton  v,  Groll,  43  N.  J, 
W.  Rep.  583:  Herman  v.  Roberts.  119  Eq.  313,  5  Atl.  Rep.  got:  Kana  v,  Bol- 
N.  V.  37,  33  N.  E.  Rep.  443;  Grafton  ton.  36  N.  J.  Eq.  31;  Grafton  v.  Moir, 
V.  Moir,  130  N.  Y.  46s,  471,  39  N.  E.  130  N.  Y,  465,  ag  N.  E.  Rep.  974,  9  N. 
Rep.  974;  Kansas  Cent.  R.  Co.  v.  Y.  Supp.  3.  i  N.  Y.  Supp.  4;  Steven- 
Allen,  31  Kan.  3S5,  31  Am.  Rep.  190;  son  v.  Stewart,  7  Phila.  Z93. 
East  Tenn.  V.  S  G.  B.  Co.  v.  Telford, 
89  Tenn.  393,  14  S.  W.  Rep.  776, 
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solum,  yiu  eat  luque  ad  ccdum.  If  any  other  person  has  an  ease- 
ment in  it,  the  owner  hae  etill  all  the  beneficial  use  which  he  can 
have  confiifitently  with  the  other's  enjoyment  of  that  easement.  If 
the  eaaement  is  a  right  of  way,  this  consists  in  a  right  to  use  the 
eurface  of  the  soil  for  the  purpose  of  passing  and  repassing,  and 
other  incidental  right  of  property  in  the  surface  for  that  use;  but 
the  owner  of  the  soil  has  all  the  rights  and  benefits  of  ownership 
consistent  with  such  easement."  ' 

396.  TI14  role  Is  tho  same  whether  tba  way  be  one  that  is 
defined  by  the  parties,  or  nndeflned,  whether  iu  effect  it  is  a  con- 
venient way,  or  it  is  one  defined  in  width  and  location  either  by 
deed  or  by  the  acts  of  the  parties.* 

But  the  owner  of  the  soil  of  a  way  has  no  right  to  erect  a  building 
over  it  which  renders  the  way  low  or  dark,  or  otherwise  interferes 
with  and  obetmcts  it  so  as  to  make  its  use  practically  less  convenient 
and  beneficial  than  it  was  before  the  bnildiug  was  erected.* 
Where  a  passage-way  was  reserved  by  a  grantor,  four  feet  wide, 
from  s  street  to  Ms  bonse,  on  a  lot  adjoining  the  lot  conveyed,  and 
the  grantee  was  proceeding  to  extend  s  building  over  the  passage- 
way, the  grantor  sought  to  have  the  grantee  enjoined  from  so  doing, 
on  the  ground  that  the  building  would  render  the  passage-way  darker 
and  less  agreeable,  and  would  interfere  with  his  enjoyment  of  light 
and  air  at  his  building.  It  was  found  as  facts  that  a  passage-way 
eleven  feet  in  height  was  a  reasonble  one  as  to  height,  that  the  way 
had  never  been  used  as  a  carriage-way,  and  was  not  suitable  nor 
intended  for  such  use,  and  that  the  means  of  going  to  and  from  the 
grantor's  lot  would  be  practically  as  convenient  and  useful  after  the 
building  was  erected  over  the  passage-way,  as  it  had  previously  been. 
An  injunction  was  accordingly  refused,' 

A  block  of  land  in  a  city  was  laid  out  into  lots  and  the  comer  lot 
was  conveyed,  subject  to  a  right  of  way  fifteen  feet  in  width  across 
the  rear  ttiereof,  from  the  side  street,  "  for  horses,  carriages  and 
carta  for  the  private  convenience  of  the  owners  "  of  the  other  lots, 
the  way  to  be  kept  open  for  such  purposes  and  no  other.  It  was 
held  that  the  purchaser  of  the  comer  lot  was  not  restricted  from 

'AtkinE  V.   Bordman,   2    Met.   457,  'Richardson  v.  Pond,  ij  Gray,  387; 

467.  37  Am.  Dec.  100.  Swift  v.  Coker,  83  Ga.  789,  lo  S.  E. 

•Gerrish  v.  Shattuck,  13a  Mass.  235;  Rep.  443. 

Atkins  V.  Bordman,  a  Met.  457, 37  Am.  <  Gerrish    v.    Shattuck,     13a    Mass. 

Dec.  100,  30  Pick.  391.  335. 
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boildiog  over  the  way,  so  long  as  he  left  it  open  the  speciiied  width, 
and  of  a  height  snfi^ent  not  to  interfere  with  ' '  horses,  carriages  and 
carts,"  through  it,  and  that  he  was  not  required  to  keep  it  open  for 
the  purpose  of  furmshing  light  and  air  to  buildings  on  the  other 
lots.' 

397.  A  grant  or  reserration  of  a  paMage-way  oonfers  no  riglit  to 
bave  the  paaa^^way  left  open  to  fumistt  light  and  air  for  any  pur- 
pose beyond  the  convenient  use  of  the  passage-way  for  the  pnrpose 
for  which  it  was  created.  A  right  of  way  to  a  stable  includes  as 
incident  thereto  only  such  light  and  air  as  are  necessary  to  convenient 
use  of  the  passage.  It  does  not  carry  witli  it  sncli  light  and  air  as 
the  stable  needs,  but  such  as  the  way  needs.'  "Where  the  owner  of 
the  servient  estate  built  over  a  passage-way  foiu*  feet  wide,  but  placed 
no  part  of  the  building  on  the  surface  of  tlie  ground,  and  left  the 
way  unobetmcted  from  a  reasonable  height  above,  it  was  held  that 
the  dominant  owner  had  no  right  to  light  and  air  above  the  way,  but 
only  a  right  of  passage  with  such  incidental  rights  as  were  necessary 
for  its  use.* 

A  grant  of  a  narrow  passage-way,  such  as  one  five  feet  in  width, 
necessarily  implies  tliat  it  is  a  footway,  as  it  is  too  narrow  to  be 
used  for  horses  and  carriages.  If  such  a  passage-way  is  not  expressly 
declared  to  be  for  the  purpose,  among  other  things,  of  affording 
light  and  air,  tlie  owner  of  the  fee  of  tlie  land  may  buHd  over  the 
passage-way  in  such  manner  as  not  to  render  it  unfit  for  its  use  as  a 
footway.  Tlius,  where  a  grantor  reserved  a  right  of  way,  of  about 
five  feet  in  width,  from  a  street  to  hia  dwelling  in  the  rear  of  land 
conveyed,  it  was  adjudged  that  the  owner  of  the  fee  might  build 
over  tlie  way,  provided  he  did  not  interfere  with  the  use  of  the  pas. 
8^^  as  a  common  footway.  Chief  Justice  Shaw,  delivering  the 
opinion,  said:  "  We  are  satisfied  that  the  right  reserved  was  that 
of  a  suitable  and  convenient  footway,  to  and  from  the  grantor's 
dwelling-house,  of  suitable  height  and  dimensions  to  carry  in  and  out 
furniture,  provisions  and  necessaries  for  faniily  nse,  and  to  use  for 
that  purpose  wheelbarrows,  handsleds  and  such  small  vehicles  aa 
are  commonly  used  for  that  purpose,  in  passing  to  and  from  the 

'  Hollins  V.  Demorest,  tag  N.  Y.  676,  'Gerrish  v.  Shatiuck,  132  Mass.  jjj. 
39  N.  E.  Rep.  1093.  And    s«e     Burnham     v.     Kevins,    144 

*Giaflon  V.  Moir,  130  N.  Y.  465,  39    Mass,   BS,  10  V.   E.   Rep.  494,  59  Am. 
N.  E.   Rep.  974,  per  Vann,  J.,  9  N.  Y.     Rep.  61. 
Sopp.  3,  I  N.  y.  Supp.  4. 
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street  to  the  dwelling  in  tlie  rear,  through  a  foot  passage,  in  a  closely 
boilt  and  thickly  settled  town. ' ' ' 

398.  la  case  it  appears  from  the  deed  that  the  intention  of  the 
parties  vas  that  Uie  passage-way  should  be  in  the  nature  of  an  open 
oourt  or  street,  it  cannot  be  built  over.  Thus,  where  a  passage  was 
expressly  declared  to  be  "  for  light  and  air,"  it  was  held  that  it 
could  not  be  covered  either  in  whole  or  in  part.'  And  so  a  passage- 
way cannot  be  built  over  where  it  is  expressly  provided  that  it  slmll 
not  be  "  subject  to  have  any  fence  or  building  erected  thereon,"  ' 

In  like  manner,  although  there  be  no  express  proviflion  that  the 
paasage-way  should  be  kept  open  to  the  sky,  if  the  terms  of  the 
grant  and  the  surrounding  circninstauces  show  that  the  purpose  was 
that  the  passage-way  should  be  kept  open  substantially  as  a  street  or 
court,  not  only  for  tlie  purpose  of  passing  and  repassing,  but  also  for 
purposes  such  as  a  street  or  court  ie  ordinarily  used  for,  as  for  light, 
air  and  prospect,  the  passage-way  cannot  be  built  over.* 

398.  Whether  bar-windows  may  be  built  over  a  passage-way 
depends  Upon  the  circumstances  of  each  particular  case.  Where  one 
was  granted  a  privilege,  in  common  with  others,  in  a  flve-foot  passage- 
way, in  the  rear  of  several  dwelling-houses,  it  was  held  that  an 
owner  in  fee  of  a  building  abutting  upon  such  passage-way  might 
build  bay-windows  over  the  same,  at  such  a  height  as  not  to  interfere 
with  a  passage-way,  for  the  ordinary  purposes  of  passing  on  foot. 
The  court,  in  speaking  of  the  intention  of  the  parties  in  creating  the 
passage-way,  said :  ' '  The  purpose  seems  to  have  been  to  provide  a 
narrow  footway  leading  to  the  rear  of  the  defendant's  and  plaintiff's 
lots,  and  of  the  lot  next  westerly  of  the  plaintifE's,  and  of  the  lot 
on  the  northerly  side  of  tlie  way,  designed  for  passing  and  repassing 
on  foot  and  for  carrying  in  small  vehicles  articles  necessary  for 
family  use,  and  generally  to  be  used  as  such  ways  are  ordinarily 
used  in  a  large  city.'" 

But  where  a  passage-way  raxteen  feet  wide  was  laid  out  t>etweea 
two  important  streets,  in  the  rear  of  blocks  of  buildings  facing  upon 

'  Atkins  V.  Bordman.  a  Met.  457, 46B,  336.      And    see    Attorney-General    v. 

37  Am.  Dec.  100,  30  Pick.  agi.     See,  to  Williams,  140  Mass,  3*9,  2  N.  E.  Rep. 

like    effect,   Gerrish  v.   Shattuck,    132  So,   3    N.   E.   Rep.   314;    Burnham    v. 

Mass.  Z35.  Ncvins,  144  Mass.   S8,   to  N.   E.   Rep. 

'Brooks  V.  Reynolds,  106  Mass.  31,  494,    59    Am.    Rep.   61,    per    Marian, 

'  Schwoerer     v.     Boylston     Market  C.  J. 
Asso.,  99  Mass.  385.  '  Burnham  v.  Nevias,  144  Mass.  SS, 

'Salisbury   v.   Andrews,   isS    Mass.  10  N.  E.  Rep.  494,  S9  Am.  Rep.  61, 
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other  impoFtant  Btraete,  and  it  was  provided  tliat  it  shoold  ^)e  kept 
open,  and  was  designed  as  a  paaaage-way  for  nmny  persons,  and  waa 
in  eSect  a  narrow  street,  it  was  held  that  the  owner  of  a  building 
abatting  on  the  passage-way  shonld  be  enjoined  from  building  and 
maintaimng  bay-windows  from  a  point  eight  feet  above  the  sidewalk, 
and  extending  from  three  t«  four  feet  into  the  passage-way  to  the  top 
of  the  bnilding,  six  stories  high.  "  Thus  we  have  a  passage-way  of 
defined  dimenmons,  in  the  rear  of  all  the  houses  on  two  broad  streets, 
designed  for  use  by  all  who  may  have  occasion  to  seek  the  rear 
entrances  to  any  of  the  houses  on  either  street  —  a  passage-way 
available  also  for  police  purposes  and  for  use  in  the  extinguishment 
of  fires  —  a  passage-way  which  is  to  be  maintained  and  kept  open, 
and  designed  for  horses  and  wagons,  in  a  part  of  a  large  city,  wliich 
is  designed  to  be  wholly  occnpied  by  dwellings  of  a  high  class,  to 
which  air  and  light  and  prospect  are  not  only  desirable,  but  essential 
in  the  rear,  ae  well  as  in  ^e  front,  with  no  limitation  to  the  use 
which  may  be  made  of  it,  or  of  the  persons  by  whom  it  may  be  used. 
In  view  of  these  considerations,  we  think  the  language  of  the  stipu- 
lation  was  designed  to  signify  a  separation  of  sixteen  feet  at  least 
between  the  rear  portions  of  the  buildings  abutting  on  the  passage- 
way. A  passage-way  sixteen  feet  wide  was  not  merely  to  be  kept 
open  at  the  ends,  but  open  to  the  sky  throughout  its  entire  length, 
for  the  general  convenience  and  benefit.  It  is  easy  to  see  that  the 
rights  of  others  would  be  lessened  upon  any  other  construction. 
The  opposite  owner,  who  might  not  wish  in  like  manner  to  build 
into  tiie  passage-way,  would  have  in  the  rear  of  his  house  a  space  just 
so  much  the  narrower.  The  adjacent  owner  on  the  same  side,  who 
did  not  wish  to  occupy  a  part  of  the  passage-way  with  his  building, 
would  have  light,  air  and  prospect  cut  oS.  The  right  themselves  to 
occupy  the  passage  in  this  manner  would  be  no  equivalent  to 
owners  who  did  not  wish  to  build  their  houses  so  as  to  extend  back 
to  the  line  of  it."  * 

III.     Erecting  Gates  a/nd  Bora. 

400.  Whether  a  grantee  of  a  right  of  way  is  entitled  to  a  way 

nnohstraoted  by  gBt«s  or  ten  depends  upon  the  terms  of  a  grant, 

the  pm'poses  for  which  it  was  made,  the  nature  and  situation  of  the 

property,  and  the  manner  in  which  it  has  been  used.'    *'  The  extent 

'  Attorney-General  v.  Williams,  140  '  Cowling  v.  Hlgginson,  4  M.  &  W. 
Mass.  329,  3J4,  I  N.  E.  Rep.  80,  3  N.  245;  Smith  v. Worn,  93  Cal.  ao6, 38  Pac. 
E.  Rep.  314,  per  Allen,  J,  Rep.  944;    Houpes    v,    Alderson,   31 
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to  whicli  tlie  owner  of  land  over  winch  a  way  is  laid  may 
interfere  with  tiie  use  by  gates  or  bars  depends  upon  the  porposee 
for  which  the  way  is  need,  and  the  necessity  of  euch  erection  for  the 
protection  of  the  property  of  the  owner  of  the  land.  When  the  way 
is  over  agricultura'.  lands,  for  the  benefit  of  the  owner  of  the  same 
description  of  land,  the  fair  criterion  of  the  extent  to  which  the 
owner  of  land  over  which  the  way  lies  to  obetmct  it  is,  whether  snch 
owner,  having  no  interest  to  embarrass  his  own  nser  of  such  a 
way,  would,  for  the  protection  of  his  other  property,  be  likely  to  erect 
snch  obBtmctionB, "  ' 

401.  Whether  gates  across  a  way  may  properly  be  dreoted 
and  meintaiTted,  is  a  question  for  the  determination  of  a  jury, 
to  be  decided  according  to  the  circumstances  of  the  case.  "  The  ques- 
tions  whether  under  all  the  circumstances  of  the  ease  as  disclosed  by 
the  testimony,  the  gates  were  necessary  to  the  defendant  for  the  useful 
and  beneficial  occupation  of  his  land,  looking  to  the  situation  of  his 
property;  and  whether  the  particuiar  gates  complained  of  were 
usual  and  proper  under  the  circumstances ;  and  the  further  question 
whether  their  existence  upon  the  road  interfered  with  the  reasonable 
ose  of  the  right  of  way  by  the  plaintifiE,  considering  the  situation  of 
his  property  and  the  manner  in  which  it  was  occupied,  and  the 
interest  of  the  parties  as  to  the  mode  in  which  the  right  of  way 
was  to  he  used ;  these  were  all  questions  proper  to  be  decided  by  the 
jury,  upon  the  evidence  in  the  case.  On  all  these  questions  testi- 
mony was  offered  legally  sufficient  to  be  submitted  to  the  jury."  * 

Iowa,  i6i;  Amondson  v.  Severson,  37  guage  of  the  grant  in  question,  ao  far 

loma,    603;    Hemphill     v.    Boston,    S  as  the  same  is  ambiguous  and  ancer- 

Cush,   195,  54  Am.  Dec.  749;' Maxwell  tain,  should  be  construed   with   refer- 

V.  McAtee,  9  B.  Mon.  30.  48  Am,  Dec.  ence  to  the  circumstances  surroundiog 

4og;  Baiter  v.  Frick.  45   Md.   337,  340,  such  gram,  and  that  the  nature,  con- 

34  Am.  Rep,  soG;  Bean  v.  Coleman,  44  dition,  and  use  of  the   subject-matter 

N.   H.  539;  Garland  v.   Furbcr,  47  N.  thereof  at  the  time  the  deed  was  exe- 

H.  301,  Bakeman  v,  Talbot,  31  N,   Y.  cuted  should  be  regarded.      But  while 

366,   368,   88  Am.   Dec.   375;    Ellis    v.  this   is   true,   it   is    also    certain    that 

American  Acad,  of  Music,  i3o  Pa.  St.  neither  the  court  below  was  required, 

6o3,  15   Atl,  Rep,  494,  nor  are  we  permitted  to   make,  under 

'  Huson   V.   Young,  4  Lans.  63,  66,  the  guise  of  construction,  a  new  and 

per  Mullin,   P.  J,     And   see    Mineral  different  contract  in  lieu  of  that  entered 

Springs  Manuf.   Co.   v.   McCarthy,  6?  into  by  the  parties  themselves." 

Conn.  379,  34  Atl.  Rep.  1043,  Fenn,  J.,  '  Baker  v.  Frick,  45  Md.  337,  343,  34 

paying;     "We    think    the   plaintiff  is  Am.  Rep.  506,  per  Bano),  C.  J. 
light  in  its  contention   that  the    lan- 
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Where  a  way  was  granted  tJirough  a  "  road  sixty-six  feet  wide," 
to  be  laid  out  by  the  grantor,  the  terms  of  the  grant  do  not  condn- 
eivelj  show  whether  the  grantee  is  entitled  to  a  way  without  gates 
or  bars;  bat  the  question  is  one  of  fact  to  be  determined  from 
the  evidence,  including  tlie  terms  of  the  grant,  the  circomstances 
under  which  it  was  made,  and  the  uature  and  situation  of  the 
property,' 

402.  If  the  grant  of  Oie  right  of  way  is  unreetrioted  In  terms, 
tbere  is  no  Implioation  that  the  way  ia  to  ba  kept  open  and  ttee  from 
gates,  unless  the  nature  of  the  use  to  which  it  is  to  be  applied  indi- 
cates that  it  should  bo  open  and  nnobstmcted,' 

Parol  evidence  is  not  admissible  to  limit  a  right  of  way  when  no 
limitation  is  indicated  by  the  grant,  either  in  the  extent  of  the  way 
or  in  the  uses  which  may  be  made  of  it.  Thus,  such  evidence  is 
inadmissible  to  show  that  the  grant  was  intended  to  be  only  a  right 
to  reach  a  portion  of  the  land  conveyed.  Parol  evidence  to  show 
that  at  the  time  of  the  execution  of  the  deed  the  limits  and  uses  of 
the  way  were  known  to  the  parties,  and  that  the  intention  was  to 
grant  a  right  hi  the  way  as  it  then  was,  including  a  right  on  the 
grantor's  part,  of  maintaining  a  fence  with  an  opening  for  an  entrance 
upon  the  granted  premises,  upon  the  line  between  such  premises 
and  the  way,  is  inadmissible  to  control  the  terms  of  the  deed.* 

403.  Of  oourse,  if  there  is  any  stipulation  or  declaration  in 
the  grant  that  the  way  shall  not  be  obatruoted  in  any  manner, 
the  intention  of  the  parties  so  indicated  must  be  observed.  Thus,  a 
deed  provided  that  the  grantee  should  have  the  privilege  of  a  pas- 
sage-way fourteen  feet  wide  over  the  grantor's  land,  "  said  passage- 
way to  be  used  in  common  with  others  to  go  to  and  from  the  premises 
from  the  highway  with  teams  or  otherwise;  not  to  be  incumbered 
in  any  way  or  by  any  person  whatever,  except  the  doorsteps  may 
come  one  and  a  half  feet  into  the  said  passage- way. "  At  the  time 
of  the  conveyance  tlie  doorsteps  of  the  house  conveyed  extended  into 
tlie  passage-way  about  the  distance  mentioned.  At  that  time,  more- 
over, there  were  bars  across  tlie  passage-way,  and  the  grantor's  land 
beyond  the  bars  was  used  as  a  pasture.  It  was  held  that  tlie  bars 
were  an  incumbrance,  and  that  the  grantee  was  entitled  to  have 

'  Smith  V.  Worn,  93  Cal.  306,  aS  Pac.  Z3  Iowa,  161;  Huson  v.  Young,  4  Lans. 
Rep.  944.  63;  Majcnell  v.  McAlee,  q  B.  Mon.  ao, 

'Whalej  V.  jkrrett,  6g  Wis.  613,  34    4S  Am.  Dec.  409. 
N.  W.  Rep.  737;  Houpes  v.  Aldenon.        *  Miller  v.  Washburn,  117  Mass.  371. 
[21]  821 
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them  removed.  The  fact  that  upon  the  exifitence  of  the  bars 
depended  the  use  of  the  grantor's  land  beyond  them  for  a  pastore 
was  regarded  by  the  court  aa  of  little  or  no  significance,  since  the 
grantor  in  his  conveyance  did  not  see  fit  to  make  any  reference 
whatever  to  such  fact,  or  make  any  qualification,  limitation,  restric- 
tion or  provision  relating  thereto,  or  by  reason  thereof.  On  the 
contrary,  it  would  seem  that  the  language  used  was  purposely  made 
as  broad  and  comprehensive  ae  possible.  "  We  think,  however, 
that  in  view  of  the  unqualified  language  employed  throughout  the 
grant  of  this  right  of  way,  making,  as  we  tiave  seen,  no  discrimina- 
tion  between  different  portions  of  it;  locating  a  passage-way  to 
be  used  in  common,  then  providing  that  it  was  "  not  to  be  incum- 
bered iu  any  way  or  by  any  person  whatever;  "  then  making,  as 
the  sole  expressed  exception,  the  grant  of  a  privilege  to  the  grantees 
to  80  incumber  by  doorsteps  —  we  are  not  at  liberty  to  override  the 
rule  that  would  make  this  exception  of  one,  even  if  lees  peculiar 
and  suggestive  tlian  it  is,  operate  as  an  exclusion  of  all  others,  and 
to  hold  eitlier  that  tlie  bars  and  gateway  were  not  an  incumbrance, 
though  tlie  facts,  which  would  show  what  inconvenience  their  con- 
tinuance might  cause,  do  not  appear,  or  to  hold  that,  being  an  incum- 
brance, they  were  not  intended  to  be  covered  by  the  expression 
used."  ' 

Where  a  convenient  crossing  over  a  railroad  at  grade  was  reserved 
by  one  who  conveyed  to  the  company  a  right  of  way,  the  location 
to  be  detennined  by  the  grantor,  and  the  crossing  to  be  maintained 
by  the  railroad  company,  a  crossing  was  built  by  the  company  at 
a  place  designated  by  the  grantor,  and  was  maintained  by  the  com- 
pany for  about  thirty  years  without  any  obstruction  by  gates  or  bars. 
It  was  held  that  the  grantor  and  his  assigns  were  entitled  to  a  way 
kept  open  without  gates  or  bars,  "While,  in  terms,  it  was  not 
provided  that  this  crossing  should  be  unobstructed  by  gates  or  bars, 
yet  the  facts,  that  it  was  to  be  '  convenient,'  and  that  the  rulroad 
company  itself  constructed  and  for  many  years  permitted  the  exist- 
ence of  such  a  one,  sufficiently  show  that  what  it  intended  to  grant 
was  a  free  right  of  passage.  ISo  usage  or  circumstances,  such  as  are 
shown  where  one  grants  a  way  or  right  of  way  over  a  field  devoted 
to  agricultural  or  other  purposes,  indicating  that  the  right  granted 
is  to  be  subordinate  to  the  rights  of  the  grantor,  or  the  use  made  by 

'  Mineral  Springs  Manuf.  Co.  v,  McCarthy,  67  Conn.  J79,  34  Atl.  Rep,  1043. 
per  Fenn,  J, 
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him  of  the  premifiefi,  here  exist.  That  a  croeeing  obstructed  by 
gates  or  bars  is  far  Icbb  convenient  to  thoee  entitled  to  use  it,  is  folly 
conceded  by  the  defendant's  argument."  '  1" 

404.  If  a  tight  of  iray  ia  granted  "  as  now  laid  out,"  this  being 
tliree  feet  wide  and  without  a  gate  at  tlie  time  of  the  conveyance,  the 
owner  of  the  servient  estate  has  no  right  to  erect  a  gate  at  the 
entrance  of  the  way  or  to  narrow  the  way  by  gate  poets,  "  If  tlie 
obstmction  in  the  way  had  existed  at  the  time  of  the  deed  to  defend- 
ant, or  even  if  it  had  been  shown  that  similar  passage-ways  were 
usually  BO  closed,  the  plaintifE's  claim  wonld  stand  on  stronger 
ground,  for  it  may  well  be  presumed  tliat  the  parties  to  the  grant 
were  acquainted  with  the  public  usages,  and  created  this  easement  with 
reference  to  those  usages.  *  *  *  When  the  way  is  defined,  as 
in  the  case  at  bar,  the  construction  we  give  is,  in  tlie  words  of  Chief 
Justice  Shaw,  '  necessary  to  the  security  of  both  parties ;  to  the 
grantee,  to  insure  him  a  way  of  known  width  and  dimension,  the 
sufficiency  of  which  he  may  judge  of  before  he  closes  his  contract 
for  the  purchase ;  and  to  the  grantor,  to  secure  himself  against  the 
claim  of  the  grantee  to  an  indefinite  right  to  pass  over  his 
premises."  * 

The  owner  of  a  parcel  of  land,  having  a  lane  twenty-five  feet  wide 
running  through  it,  from  a  highway  to  a  river,  and  with  a  stone 
wall  on  either  side  of  the  lane,  and  a  gate  at  the  entrance  of  the  lane 
into  the  road,  conveyed  the  land  on  the  northerly  side  of  the  lane, 
with  a  privilege  to  the  grantee,  "  to  nse  the  lane  on  the  south  side 
of  said  premises  to  drive  his  cattle  to  pasture  and  his  teams,  for  the 
convenient  occupation  of  said  premises.  * '  This  grantee  subsequently 
acquired  that  part  of  the  land  on  the  southerly  side  of  the  lane,  nearest 
tlie  highway,  together  with  the  fee  in  that  of  the  lane  adjacent  to  it. 
Another  purchaser  acquired  the  rest  of  tlie  land  on  the  southerly  side 
of  the  lane,  with  the  fee  in  the  lane  adjacent  to  it.  It  was  held  that  the 
latter  purchaser  had  no  right  to  erect  a  gate  across  the  lane  on  the  line 
between  his  land  and  that  of  the  other  purchaser.  "  The  grant  of  the 
use  of  tlie  lane  was  the  grant  of  a  right  of  way  in  the  lane,  as  thus 
located  and  defined.  To  construe  it  as  anything  less  would  be  to  do 
injustice  to  the  grantee,  who,  having  found  a  way  such  as  tliat 
described  in  the  deed,  was  able  to  determine,  from  ita  width  and 

'Williams  v.  Clark.   140  Mass.  338,     164.   100  Am.   Dec.   113,   per  Colt,  )., 
339.  5  N.  E.  Rep,  Boa,  per  Devens,  J.        quoting  from    Salisbury  v.   Andrews. 
'  Welch   V.  Wilcox,  loi  Mass.  t6i,     19  Pick.  150,  ijS. 
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direction,  when  he  closed  the  purchase,  whether  it  was  sufficient  for 
his  purposes.  It  was  granted  '  for  the  convenient  occDp&tion  '  of  the 
premises  conveyed,  and  tlie  grantee  was  entitled  to  all  the  conven- 
ience which,  as  it  then  existed,  it  could  afford  in  the  management  of 
the  farm  on  which  it  bounded."  ' 

406.  Agrant  of  the  froe  right  of  piuBage-WBy"  with  firee  Ingress 
and  egress  at  oil  timeB  "  does  not  imply  that  a  gate  soross  it  ia  an 
obstmotion,  especially  if  the  gate  was  there  at  the  date  of  the  deed. 
' '  The  fact  that  the  gate  was  tiiere  at  the  date  of  the  grant,  and  that 
it  was  allowed  to  remain,  cannot  change  the  plain  meaning  of  the 
words  of  the  grant,  but  it  may  help  us  ta  ascertain  the  intention  of 
the  parties,  if  there  be  any  doubt  ae  to  their  meaning.  *  •  • 
Bnt  what  is  meant  by  the  free  use  of  the  passage-way  ?  Does  it 
necessarily  mean  that  there  shall  be  no  gate  or  door  hung  across  it, 
or,  if  there  is,  that  it  shall  always  be  kept  open  ?  Has  not  the  owner 
of  a  passage-way  its  free  use  if  he  hangs  a  gate  across  it  at  its  inter- 
section with  the  street  ?  If  I  grant  tlie  free  use,  right  and  privilege 
of  the  hall  of  my  house,  with  free  ingress  and  egress  at  all  times, 
most  I  take  off  the  door  leading  into  it,  or  keep  it  wide  open  in 
order  that  the  grantee  may  have  the  free  use  of  it?  Or  can  he  not 
have  its  free  use  if  he  can  enter  it  by  opening  the  door  whenever  he 
chooses  ?  Without  doubt,  I  cannot  unreasonably  obstruct  his  nee  of 
it,  but  if  the  door  amounts  practically  to  little  or  no  inconvenience, 
it  seems  to  me  that  it  is  not  necessarily  a  wrongful  obstruction.  Free 
is  a  relative  term  when  applied  to  the  use  of  a  thing.  It  does  not 
follow  that  I  have  not  then  free  use  of  a  room  beoanse  I  have  to 
open  a  door  in  order  to  get  into  it;  nor  does  it  follow  that  I  have 
not  the  free  use  of  an  alley  because  I  have  to  open  a  gate  to  go  in 
and  ont  of  it,  A  gate  may  be  so  placed  as  to  be  a  practical  and 
unreasonable  obstruction  to  the  free  use  of  a  passage- way ;  and  it 
may  be  so  constructed  and  placed  as  not  to  amount  to  any  practical 
obstruction  to  its  use.  Whether  the  gate  in  this  case  amounted  to  a 
wrongful  obstruction  was,  therefore,  a  question  of  fact  for  the 
jury.  If  it  was  not  a  practical  hindrance,  and,  under  the  cir- 
cumstances, an  unreasonable  obstruction  to  the  plaintiff's  use  of  the 
passage-way,  then  it  was  not  a  wrongful  or  ill^al  obstmction  for 
which  an  action  will  lie. " ' 

'  Dickinson   v.    Whiting.    141   Mass.         *  Connery  t.  Broolce,  73  Pa.   Si,  So, 
414,  416, 6  N.  E.  Reo.  93,  per  Devens,  J.     84,  per  Williams,  J.,  reversing  Brooke 
V.  Connery,  7  Phila.  193. 
324 


Digitized  byGoOgIc 


KEEOTINO   GATES    AND    BAH8.  [§§  406,  407. 

406.  It  is  reasonable  that  the  owner  of  the  fee  in  land  subjeot  to 
a  right  otway  should  maintain  a  gate  at  the  point  where  it  Interseota 
a  patdio  road.  While  such  a  gate  may  be  a  slight  inconvenience  to 
the  owner  of  the  easement,  it  may  be  quite  essential  for  the  use  and 
enjoyment  of  tKe  land.'  "  It  may  be  true  that  the  owner  of  the 
eerrient  estate  cannot  maintain  an  unreasonable  number  of  gates,  or 
otherwise  nnecessarily  interfere  with  the  use  of  the  way  by  the  owner 
of  the  dominant  estate;  but  we  think  it  entirely  clear  that  main- 
taining a  gate  at  the  place  where  the  private  way  intersects  a  public 
road  is  a  reasonable  and  legitimate  exercise  of  the  right  which  resides 
in  the  owner  of  the  fee.  We  have  found  no  substantial  diversity 
of  opinion  upon  this  question,  for  the  authorities  are  well  agreed  that 
it  is  the  right  of  the  owner  of  the  servient  estate  to  swing  a  gate 
across  the  private  way." ' 

407.  The  role  i§  general  that  the  landowner  may  pat  gates  and 
bars  aorOBs  a  way  over  bia  land,  which  another  is  entitled  to  enjoy, 
unless,  of  course,  there  is  something  in  the  inatmment  creating  the 
way,  or  in  the  circumstances  under  which  it  has  been  acquired  or 
used,  which  shows  that  the  way  is  to  be  an  open  one.'  The  ease- 
ment of  way  is  for  passage  only.  The  land  remains  the  property 
of  the  owner  of  l^e  servient  estate  and  he  is  entitled  to  use  it  for 
any  purpose  that  does  not  interfere  with  the  easement.  "  To  do 
this  it  might  be  necessary  under  some  circumstances  to  inclose  the  way 

'  Phillips  V,   Dressier,   isi  Ind.  414,  Kuyluid;  Baker  v.  Frick.  45  Md.  337, 

24  N.  E.  Rep.  aa6;  Whaley  v.  Jarreu,  24  Am.  Rep.  506. 

69  Wis.  613.  34  N.  W.  Rep.  737;  Short  KuMehuatU :   Short  v.  Devine,  146 

V.   Devine,   146  Mass.    119,    ij   N.   E.  Mass.  iig.  15  N.  E,  Rep.  14S. 

Rep.  14S.  Vnr  Eu^thln :  Garland  v.  Furber, 

■  Pbillips  V.   Dressier,   133  Ind.  414,  47  N.  H.  30c;  Bean  v,  Coleman,  44  N. 

14  N.  E.  Rep.  336.  H.  539. 

'nllnaU:  Green  v.  Goff,  153  111.  534.  Hew  Tork:  Brill  v.   Brill,  loS  N.  Y. 

39N.  E.  Rep.Q75,  affi'g44ltl.  App.  59S.  511,    15   N,    E.    Rep.    538;     Huson   v, 

IndlHiki  Frazier  v.  Myers,  133  Ind.  Young,  4  Lans.  63;  Bakeman  v.  Tal- 

71, 31  N.  E.  Rep.  536;  Phillips  v.  Dress-  bol,  31  N,  Y.  366,  88  Am.  Dec.  373. 

ler.  133  Ind.  414,  24  K.   E.   Rep.  316;  VaasttfinxiA :  Connery  v.  Brooke,  73 

Fankboner  v.  Corder,  137  Ind.  164,  36  Pa.  St.  80. 

N.  E.  Rep.  766.  WiMnuiii :    Whaley    v.    Jarrett,    69 

lom;  Houpes  v.  AldersoD,  as  Iowa,  Wis.  613,  34  K.  W,  Rep.  737;  Johnson 

161;  Amondson  v.  Severson,  37  Iowa,  v.  Borson,  77  Wis.  593.  46  N.  W.  Rep. 

boa.  8i5,3oAm.St.  Rep.  146;  Willev.  Bam,  ■ 

KMrtn^:    Gibson    v.    Porter    (Ky.)  88  Wis.  434,  ^  N- W.  Rep.  7S9. 

15  S.  W.  Rep.  871;  Maxwell  v.  Mc- 
Atee,  9  B.  Mon.  30,  48  Am.  Dec.  409. 
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with  the  field  over  which  it  pasaes,  aad  if  this  ie  done  with  a  rea- 
Bonahle  regard  to  the  convenience  of  the  owner  of  the  eaaement,  it 
affords  him  no  jnet  ground  of  complaint."  > 

408'  One  having  a  right  of  way  ovar  an  alley,  oannot  oomplain 
of  the  owner  of  the  toe  for  ohanging  the  position  of  the  gate, 
erecting  a  wooden  platform,  and  wainscoting  the  walls  leading  from 
he  old  entrance  to  the  new  gate,  and  thns  narrowing  the  width  of 
the  alley  an  inch  and  a  half,  tmleas  such  acta  interfere  with  the 
reasonable  and  convenient  use  and  enjoyment  of  the  alley-way,  and 
tbia  is  a  question  for  the  jury.' 

Where  by  contract  it  is  provided  by  the  parties  that  a  gate  of  a 
particular  kind  shall  be  maintained  at  each  end  of  a  private  road, 
neither  party  ^vill  be  permitted  to  maintain  one  of  a  different  kind 
without  the  consent  of  the  other.' 

408.  ITo  obligation  rests  upon  the  landowner  to  fence  the  way 
in  which  another  has  an  easement.  "  In  the  absence  of  fences,  his 
horses  and  cattle  must  not  obstruct  the  way,  and  the  owner  of  the 
way  is  bound  by  the  exercise  of  due  and  reasonable  care  by  his  own 
methods  to  prevent  his  cattle  or  other  animals  from  trespassing.  An 
inclosed  road  might  be  a  convenience,  but  its  creation  is  not  imposed 
upon  the  owner  of  the  soil  by  the  terms  of  the  reservation ;  it  is 
not  an  actual  or  direct  necessity  to  the  foil  ejoyment  of  the  privi- 
leges reserved,  and  it  cannot  be  implied  as  incident  thereto."  * 

410.  The  owner  of  the  right  of  way  is  not  entitled  to  tbnoein  the 
way  against  the  wishes  of  the  owner  of  the  soil.  A  reservation  of 
a  "  reasonable  right  of  way  acr(«s  the  land"  conveyed  does  not 
entitle  the  grantor  to  inclose  the  way  with  fences  to  the  detriment 
of  the  owner  of  the  soil.  "  The  word  '  reasonable  '  obviously  has 
reference  to  the  width  and  limits  of  the  way  to  be  enjoyed,  bat  still 
it  is  a  mere  right  of  way,  a  mere  easement,  and  no  more,  and, 
thoogh  a  burden,  is  not  an  estate  or  interest  in  lands,  and  does  not 
confer  on  the  owner  of  the  easement  any  exclusive  or  permanent 
right  of  occupancy,  but  merely  a  transitory  use.  The  owner  of  the 
servient  estate  is  circumstanced  in  respect  to  this  easement  sub- 
stantially as  the  owner  of  an  estate  along  or  over  which  a  highway 

'  Hartman  v.  Fkk,  167  Pa.  St.  iS,  31  *  Brill  v.  Brill.  108  N.  Y.  511,  517,  is 

All.  Rep.  34a.  N.  E.  Rep.  538,  per  Danforth,  J.    Ap. 

■  Frank  v.   Benesch,   74  Md.   58,  11  proved  in  Sizer  v.   Quintan,   8a   Wis. 

Atl.  Rep.  550.  390.  Sa  N-  W.  Rep.  S90. 

'  Sachs  V.  Cordes,  n  Ohio  C.  C.  145- 
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pasees  is  at  common  law  in  respect  to  fencing  the  higliway.  He 
may  fence  along  the  highway  or  not,  a8  hia  convenience  may  dictate, 
but  he  ifi  not  bound  to  fence  it,  or  to  permit  any  one  else  to  do  so. 
If  the  owner  of  the  easement  ia  allowed  to  fence  in  his  right  of  way, 
it  will  work,  it  is  manifest,  an  exclusion  of  the  owner  of  the  soil 
from  the  land  over  which  it  passes,  the  full  legal  title  to  which  still 
remauis  in  him,  which  was  not  contemplated  by  the  language  used 
in  the  deed  reserving  the  right  of  way  *  *  *  and  would  permit 
the  owner  of  the  easement  to  exercise  rights  and  avail  himself  of 
methods  of  a  use  and  enjoyment  of  tlie  estate  of  the  servient  owner  of 
a  more  permanent  character  than  a  mere  right  of  way  over  his  lands, 
and  not  essentially  pertaining  to  or  resulting  from  a  mere  easement 
over  them." ' 

411.  Where  a  deed  of  a  right  of  war  provided  that  the  same 
should  not  be  booed,  but  for  forty  joktb  gates  aoross  the  way  at 
either  end  had  been  maintained,  tiie  conatniction  thus  given  to  the 
provision  of  the  deed  precludes  any  party  from  insisting  that  the  way 
shall  be  kept  entirely  open  without  gates.  The  court  in  such  a  case 
will  adopt  the  construction  given  to  the  provision  by  the  parties  and 
will  liold  them  to  it.* 

If  at  the  time  of  the  conveyance  by  which  a  right  of  way  was 
created,  a  gate  across  the  way  was  in  use  and  the  grantee  suffers  it  to 
remain  a  considerable  time,  he  is  regarded  as  having  taken  the  right 
subject  to  such  encumbrance.' 

418.  The  owner  of  the  easement  may  be  required  to  keep  the 
gates  (floeed  for  the  protsotion  of  the  owner  of  the  land.  The 
owner  of  a  farm  sold  a  portion  of  it,  reserving  a  free  ingress  and 
^rees  over  an  existing  way  across  which  gates  were  placed  at  the 
division  line,  between  the  parcel  sold  and  that  retained.  The 
grantee  complained  that  the  grantor  left  the  gate  open,  and  tiie 
grantor  complained  because  the  grantee  refused  to  maintain  fences 
along  the  road  by  his  land.  In  an  action  to  restrain  the  grantor 
from  using  the  road  unless  he  should  close  tlie  gate,  it  was  held  that 
the  reservation  simply  entitled  the  grantor  to  a  reasonably  convenient 
passage  upon  the  road;  that  as  it  appeared  that  the  gate  in  the  line 
fence  was  in  the  grantor's  portion,  it  was  his  duty  to  maintain  it  and 
close  the  gate  after  passing  through ;  and  tliat  the  grantee  was  not 

'  Siier  V.  Quinlan,  S3  Wis.  390,  52  N.  '  Fraiier  v.  Myers,  133  Ind.  71,  31  H. 
W,  Rep.  S90.  E.  Rep.  536. 

'  Conneiy  v.  Brooke,  73  Pa.  St.  80. 

82T 
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required  to  build  fences  along  each  side  of  tiie  road,  and  tliat  an 
enclosed  waj  was  not  an  actoal  or  direct  necessity  to  the  full  enjoy- 
ment of  the  way  reserved.' 

But  if  tiie  landowner  has  put  up  for  bars  heavy  poles  fourteen 
feet  long,  and  three  to  five  inches  thick,  the  owner  of  the  easement 
may  refnse  to  put  up  the  bars  after  passing,  on  the  ground  tliat  they 
are  too  heavy  to  handle.^ 

One  Iiaving  a  right  of  way  over  lands  of  another,  snbject  to  gates 
across  it,  may  remove  the  gates,  and  his  right  to  use  the  way  ia  not 
forfeited  nnless  a  court  of  equity  so  decrees.' 

413.  Where  a  right  of  way  is  oreated  by  reservation,  the  gran- 
tee Boquirea  the  property  sutqeot  only  to  this  right,  and  may  use 
the  land  for  all  purposes  not  inconsistent  with  it.  ' '  The  only  limita- 
tions upon  tlie  right  of  the  grantee  are  such  as  are  necessary  to  the 
proper  use  of  the  right  of  way;  nothing  which  is  not  expreealy 
reserved  will  be  regarded  as  an  incident  to  the  reservation  except 
that  which  is  necessary  for  such  reasonable  enjoyment  and  use. "  ' 
Accordingly  it  was  held  that  the  erection  of  gates  or  bars  at  the 
termini  of  the  way  was  not  an  unreasonable  interference  with  its 
nse.  "  The  right  of  way  intersected  a  public  highway,  and  it  is 
not  to  be  presumed  nnder  such  reservation  that  it  was  intended  that 
the  grantee  should  open  the  premises  to  the  public  and  surrender 
important  and  valuable  rights  of  use  and  control  of  the  land  con- 
veyed to  him  by  the  deed,  so  that  it  would  be  entirely  valueless  to 
him." 

414.  Areserratiouof  arightof  way'over  a  strip  of  land  ten  fset 
vide,"  describes  the  land  and  not  the  limits  of  the  way,  A  gran- 
tee may  use  the  strip  for  any  purpose  not  inconsistent  with  die 
enjoyment  of  the  way.  Thus,  where  the  owner  of  a  city  lot  con- 
veyed the  front  part,  on  the  northerly  side  of  which  stood  a  house 

'  Brill  V.   Brill,   io8  N.  Y.  sii,  15  N.  ure  of  the   tight,  bul  (here  is  no  rule 

E.   Rep.  538;  Amondson   v.   Severson,  which  authorizes  the  party  over  whose 

37  Iowa,  603;  Phillips   v.  Dressier,  132  land  the  nay  passes,  under  the  exist- 

Ind.  414,  34  N.  E.  Rep.  336.  ing  scale  of  facts,  to  take  the  law  in 

*  Keating    v.    Hayden,   30   111.   App.  his  own  hands  and  violently  prevent 

433.  the  use  of  the  way,  and  thus  assert  and 

■McMillan  V.  Cronin,  75  K.  Y.  474,  maintain    his    alleged    rights.;*      Per 

4761    S7    How.   Pr.    53.     "  An    action  Miller,  J. 

would  lie  for  the  trespass  commicted  'Green  v.  GoEf,  44  111.  App.  sBg,  J91, 

by  (he  removal,  if  illegally  made,  or  per  Cartwright.  J.     Affirmed,   153  111. 

perhaps,  in  equity,  to  enforce  a  forfeit-  534,  39  N.  E.  Rep.  975. 
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covering  nearly  two-thirds  of  its  width,  reserving  for  the  benefit  of 
the  rear  part  a  right  of  way  "  over  &  strip  of  land  ten  feet  wide  on 
the  southerly  line  of  the  granted  premieee,'*  the  grantee  erected  a 
ptutition  fence  on  the  "  south  line  of  the  way  "  and  put  np  gates  at 
either  end  of  the  ' '  strip, '  *  and  an  action  was  brought  for  obstructing 
the  way.  It  was  held  that  the  partition  fence  on  what  must  he 
taken  to  be  the  division  line  was  not  an  obstruction,  and  that,  in 
the  absence  of  controlling  evidence,  the  gates  were  rightfully  main- 
tiuned.  As  to  the  partition  fence,  the  court  said  that  any  convey- 
ance of  land  includes  the  right  and  the  duty  to  have  a  fence  upon 
the  division  line,  and  that  such  a  fence  is  not  a  disturbance  of  ft 
right  of  way  granted  or  reserved.  As  to  the  right  to  erect  the 
gates,  the  court  said  that  it  is  not  to  be  presumed  tliat  the  grantee 
agreed  to  leave  the  yard  open  to  tlie  public,  and  that  the  gates  were 
not  an  interference  with  the  way  reserved. ' 

416.  A  riglit  of  way  acquired  by  prescription  is  measured  by 
tlie  use  during  andh  period,  and  the  owner  of  tlie  land  has  no  right 
to  do  anything  to  hinder  or  obstruct  such  use.  Thus,  where  tlie 
owner  of  land  erected  a  gate  in  a  lane  in  which  another  had  acquired 
a  right  of  way  by  use  for  more  than  twenty  years,  he  was  enjoined 
from  maintaining  the  obstruction.* 

The  common  and  ordinary  use  made  of  a  right  of  way  during  the 
time  the  right  was  acquired  by  adverse  use  and  enjoyment  establishes 
the  extent  of  the  right,  though  it  qualifies  it  as  well.  If  the  way  is 
a  narrow  passage-way,  which  has  been  used  not  only  for  passing  over, 
but  for  hoisting  goods  in  bails  and  boxes,  the  owner  of  the  soil  can- 
not ohetruct  the  way  by  erecting  in  it  an  iron  post  which  narrows 
the  way  or  by  erecting  a  building  over  it  in  such  a  manner  as  to 
interfere  with  the  use  which  the  owner  of  the  easement  has  always 
made  of  it.* 

If  a  way  acquired  by  use  was  restricted,  during  the  time  required 
to  establish  the  right,  to  a  use  of  it  with  bars  or  gates  across  it,  the 
right  acquired  is  restricted  to  the  same  extent;  and,  on  the  other 
hand,  if  the  way  was  well  defined  and  fenced  and  was  n?ed  as  an 
open  and  unobstructed  way  during  the  time  necessary  to  give  a  right 
hy  prescription,  the  party  acquiring  the  right  may  continue  to  use 

'Shortv.  Devine,  i46Mass.  119,  isN.  57B;   Fankboner   v.   Colder,    la?   Ind- 

E.   Rep.   148;  Johnson   v.   Kinnlcui,   3  164.  36  N.  E.  Rep.  766. 
Cush.  153.  •Richardson  v.  Pond,  15  Gray,  387. 

■Shiven  v.   Shivers,  33    N.  J.  Eq. 


Digitized  byGoOgIc 


§§  416-418.]  OBSTBUOTION   OF    WATS. 

the  way  unobstmcted  bj  gates  or  bars;  and  the  owner  of  the  servient 
estate  has  no  right  to  change  the  way  to  another  and  different  locality 
and  obstnict  the  new  way  with  gatae  or  bars.  * 

416.  But  if  the  way  was  created  by  grant  or  reaerration,  and  its 
looation  only  was  defined  by  use  acquiesced  in  by  tlie  owner  of  the 
fee,  sach  use  does  not  establish  the  right  to  an  open  way^  but  such 
owner  may  put  up  gates  across  the  way.  Thus,  where  a  right  of 
way  was  reserved  over  land  that  was  nnfenced  in  a  country  that 
was  sparsely  settled  and  open,  and  afterwards  the  owner  fenced  his 
land  and  pat  up  gates  across  the  way  tliat  had  been  located  by  usage, 
it  was  held  that  the  gates  were  not  an  unreasonable  interference 
with  the  right  of  way,  and  that  tlie  use  of  the  way  which  served  to 
define  its  location,  did  not  establish  the  right  to  fm  open  road  unob- 
structod  by  gates.* 

417.  But  a  way  tbr  agricultural  purposes,  created  by  adverse 
use,  may  be  oloaod  by  a  gat»  for  the  benefit  of  the  servient  estate,  if 
established  in  a  reasonable  manner.^  "  It  is  true  that  a  way  gained 
by  adverse  use  gives  rights  commensurate  with  the  adverse  use,  but 
if  the  use  be  for  agricultural  purposes  only,  then  the  way  becomes 
a  way  for  that  use,  a  use  to  be  exercised  in  a  reasonable  manner ; 
and  reasonable  use  of  a  way  for  agricultural  purposes,  whether 
created  by  grant  or  adverse  user,  may  properly  be  subjected  to  gates 
and  bars  not  unreasonably  established.  The  way  may  be  gained  with  - 
out  being  so  obstructed  at  all,  but  it  is  nevertheless  a  way  for  a  par- 
ticular use,  and  in  the  enjoyment  of  that  use,  unrcasonble  obstruc- 
tions only  are  prohibited.  The  nature  of  the  easement  gained 
determines  its  character,  and  not  tlie  particular  manner  of  the  use 
that  created  the  right,"  * 

418.  Wben  the  right  of  way  is  to  be  used  only  at  uncertain 
intervals,  the  owner  of  the  land  is  entitled  to  notice  of  the  inten- 
tion of  the  owner  of  the  easement  to  make  use  of  the  way.  Thus, 
if  a  person  has  a  privilege  of  taking  stones  and  gravel  from  the  land 

'  Rogerson  v.   Shepherd.  33  W.  Va.  Shaw,   8a  Me.   379,   19  All.   Rep.  856; 

307,  10  S.  E.  Rep.  632.  Gardner  v.  Websler,  64  N.  H.   S30,  is 

'  Green  v.  Goff.  153  111.  534,  39  N.  E.  Atl.  Rep.  144;  Bean  v.  Coleman,  44  N. 

Rep.   975;    Maxwell   v.   McAtee,  g  B.  11.539,543,547;  Garland  v.  Futber,  47 

Mon.  10,  48  Am,  Dec.  409.  N.  H.  301,  304. 

'  Knobloch  V.   Hollinger,  g  Ohio  C.  *  Ames  v.  Shaw.  82  Me.  379,  19  All. 

Cl.   386,    3   Ohio   Dec.    74;    Ames    v.  Rep.  856,  pet  Haskell,  J. 
330 
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of  another,  where  it  Ib  meet  coavenieat  and  least  prejadicial,  to 
build  and  rep^r  a  dam  and  canal,  with  a  privilege  of  passing  and 
repassing  from  a  road  tlirongh  the  land  with  teams,  by  gates  or  bars 
for  that  purpose,  where  most  convenient  and  least  prejudicial,  the 
owner  of  the  land  subject  to  the  easement  is  entitled  to  reasonable 
notice  of  the  intention  of  the  owner  of  the  easement  to  make  repairs, 
before  being  liable  to  an  action  for  obstructing  the  right  of  way. 
The  landowner  is  not  bound  at  all  times  to  keep  the  way  free  from 
obetmctions,  for  this  would  unreasonably  deprive  him  of  the  use  of 
the  land.* 

419.  The  doon  and  gates  of  buildings  and  fences,  in  a  populous 
town,  may  be  made  to  awing  over  a  pablio  or  private  way, 
without  mftlrjng  the  owner  liable  as  a  trespasser.  He  has  a  right  to 
the  enjoyment  of  his  estate  consistent  with  the  servitade  of  the  way. 
"  What  may  be  deemed  a  reasonable  and  proper  use  of  a  way,  pub- 
lic or  private,  most  depend  much  on  the  local  sitostion,  and  much 
on  public  usage.  The  general  use  and  the  acquiescence  of  the 
public  is  evidence  of  the  right.  The  owner  of  land  may  make  Buch 
reasonable  use  of  a  way  adjoining  his  land  as  is  usually  made  by 
others  similarly  situated.  As  to  the  reasonableness  of  t)ie  use,  it 
may  well  be  laid  down  that  in  a  populous  town,  where  land  is  very 
valuable,  it  is  not  unreasonable  to  erect  buildings  and  fences  on  the 
line  of  tlie  street  and  to  place  doors  and  gates  in  thenL,  ao  as  when 
opened  to  awing  over  tlie  street." ' 

'Mansfield   v.   Shepard,    134    Mass.  court   saf:     "The  defendaois  have  ii 

S30.  right  to  make  a  reagonable  use  of  the 

*0'Linda  v.  Lothrop,  ai   Pick.   391.  way  adjoining  to  their  land;  aod  pub- 

397,   per  Morton.    J,     This   case   was  lie    usage  —  the    use,    which     others, 

cited  with  approval  in  Underwood  v.  similarly  situated,  make  of  their  land, 

Camejr,   I  Cusb.   98s,   aga,  where  the  — is  evidence  of  a  rcasonahle  use." 
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I.  Dedication  at  Common  La/w.^ 
4S0.  The  term  highway  is  applied  to  all  kinds  of  publio  ways^ 
whether  carriage-ways,  cart-ways,  bridle-ways,  or  footways.  The 
presumption  ia  tliat  a  highway  may  be  used  by  the  public  for  any 
and  all  kinds  of  passage  for  which  the  pubhc  may  desire  to  use  it.* 
But  the  public  right  ia  limited  to  a  right  of  passage ;  for  while  a 
highway  may  be  used  for  the  ordinary  driving  of  cattle,  one  putting 
cattle  upon  it  to  feed  is  a  trespasser  againet  the  owner  of  the  soil.* 
In  other  words,  cattle  are  lawftdly  on  a  highway  only  for  passing; 
or,  in  other  words,  only  for  using  it  as  a  way.* 

A  way  may  be  a  pnhhc  highway,  though  it  is  closed  at  one  end 
and  is  a  cut  de  aac.' 


'  In  this  chapter  only  such  parts  of 
the  law  relating  to  highways,  as  per- 
tain to  the  subject  of  Easements,  are 
cottsidered.  These  are  the  parts  that 
relate  to  the  creation  of  such  easements 
by  dedication  and  prescription,  to  the 
extent  and  limitations  of  such  ease- 
ments, and  to  their  abandonment  and 
obstruction.  For  other  parts  of  the  law 
relating  to  highways,  see  the  admirable 
works  of  Dillon  on  Municipal  Corpora- 
tions, and  Elliott  on  Roads. 

■Lealie's  Lands  Laws,  Pt,  III.,  p.  483. 

'Stevens  v.  Whistler,  11  East,  si. 

*  Dovaston  v.  Payne,  2  H.  Bl.  537. 

'Bateman  v.  Bluck,  iB  Q.  B.  870; 
Souch  V.  East  London  R.  Co.,  L.  R.  16 


Eq.  toS;  Jarvisv.  Dean,  9Bing.447,44S. 
per  Best,  C.  J.;  Woodyer  v.  Hadden, 
S  Taunt,  lay,  Kingv,  Marquis  of  Down- 
shire,  4  Ad,  &  El.  69S;  Bartlett  v.  Ban- 
gor, 67  Me.  460,  35  L.  R,  A.  362.  35 
Atl.  Rep.  69a;  Greene  v.  O'Connor,  18 
R.  L  56;  Simmons  v.  Mumford,  a  R. 
I.  171,  183;  Union  Co.  v.  Peckham, 
16  R.  I,  64,  13  Atl.  Rep.  130;  Schmitt 
V.  San  Francisco,  too  Cal.  302,  34  Pac. 
Rep.  961;  Stone  v.  Brooks,  35  Cal.  489; 
Fields  v.  Colby,  loa  Mich.  449,  60  N. 
W.  Rep.  1048;  People  v.  Kingman,  34 
N.  Y.  559;  Mahler  v.  Brumder,  9a 
Wis,  477,  66  N.  W.  Rep.  503,  31  L.  R. 
A.  695;  Moore  v.  Roberts,  64  Wis.  53S, 
2S  N.  W.  Rep.  564. 
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421.  A  turnpike  Toad  is  a  pabUo  highway.'  Every  one  has  the 
right  to  nse  it  upon  paying  the  toll  eetabliehed  by  law,  in  the  same 
manner  that  he  may  use  any  other  highway.  The  distinctive  feature 
of  such  a  road  is  the  right  the  company  or  proprietors  author- 
ized to  coDBtmct  it,  to  collect  tolls  from  persons  using  it,  and  to  en- 
force  the  collectionB  by  having  gates  or  bars  on  it,  to  obstruct  the 
passage  till  the  tolls  are  pmd.'  It  difEers  from  an  ordinary  highway 
only  in  the  mode  of  constructing  and  maintaining  it.  It  is  a  publia 
easement,  and  not  private  property.  It  is  constructed  and  sup- 
ported by  the  tolls  exacted,  while  an  ordinary  highway  is  constructed 
and  maintained  by  public  money  raised  by  taxation.* 

422.  Fublio  rights  of  way  are  rights  In  gross.  They  are 
regarded  by  some  as  being  not  strictly  easements,  though  they  are 
quite  generally  spoken  of  as  sach  by  judges  and  legal  authors  in  this 
country.  In  England,  Lord  Cairns  has  said:  "An  easement 
must  be  connected  with  a  dominant  tenement.  In  truth,  a  public 
road  or  highway  is  not  an  easement,  it  is  a  dedication  to  the  public 
of  the  occupation  of  the  surface  of  the  land  for  the  purpose  of  pass- 
ing and  repassing,  the  pnblic  generally  taking  upon  themselves  the 
obligation  of  repairing  it. "  * 

It  is  true,  nevertheless,  that  the  public  right  of  way  has  generally 
been  spoken  of  as  an  easement,"  and  it  is  here  treated  as  an  ease- 
ment of  exceptional  character.  A  dedication  of  a  way  for  public 
nse  is  in  effect  a  grant,  which  is  good  although  there  is  no  grantee 
in  existence  to  whom  the  grant  can  be  made,  for  the  indefinite  and 
onorganized  pnblic  cannot  take  title  as  grantees.  In  such  cases  a 
trustee  may  be  appointed  to  take  and  protect  the  title.*  "  Tlie  rule 
that  a  right  in  the  public  to  use  the  land  of  an  individoal  may  be 
vested  by  dedication,  by  acts  in  pain,  when  such  a  right  can  vest  in 

'  Nortbam  Bridge  Co,  v.  London  Ry,  '  Dovaston  v.   Payne,   3   H.  Bl.  537, 

6  Mees.  &  W.  43S ;  Virginia  Canon  Toll-  per  Heath,  J. 

road  Co.  v.  People,  33  Colo. 429,  4  Am.  •Cincinnati  v. White,  6Pel. 431;  New 

A  Eng.  Corp.  Cas.  (N.  S.)  303.  Orleans  v.  United  States.  10  Pet.  663; 

'  Haighi  V.  State.  32  N.  J.  L.  449.  Maywood  County  v.  Maywood,  iiS  III. 

'  Common  wealth  v.  Wilkinson,  16  61,  6  N.  E.  Rep.  8S6;  Warren  v.  Jack- 
Pick.  175,  26  Am.  Dec.  654;  Craig  v.  sonviUe.  15  111.  236;  Brown  v.  Manning, 
People,  47  111.  487;  State  v.  Hannibal  6  Ohio,  39S,  27  Am.  Dec.  355;  Bryant 
&  R.  C.  Gravel-Road  Co.  (Mo.),  39  S.  v.  McCandless.  7  Oliio,  476;  LUno  v. 
W.  Rep.  910.  Llano  County,  5  Tex.  Civ.  App.  13a,  23 

*  Rangeley  v.  Midland  Ry.  Co.,  L.  R.  S.  W.  Rep.  looS;   Meeker  v.  Puyallup, 

3  Ch.  306.  311.  5  Wash.  75Q.  3"  Pac-  Rep.  7^1- 
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§  423.]  PUBLIO   RIGHTS    OP   WAY. 

an  individD&l  only  hy  grant,  is  anomalooB,  and  grows  out  of  the 
necessity  of  the  case,  and  has  been  accounted  for  on  the  ground  tliat 
there  is  no  grantee  in  esse  capable  of  taking.  The  origin  of  the 
doctrine  of  dedication  has  sometimes  been  ascribed  to  Lade  v.  Shep- 
herd,' decided  abont  one  hundred  and  fifty  years  ago.  That  is  the 
earliest  case  in  which  we  find  the  word  '  dedication  '  used,  and  in 
which  some  of  the  requisites  of  a  dedication  are  snggested.  But, 
though  it  haa  been  greatly  developed  and  modified  since  that  time, 
to  meet  the  altered  conditions  of  public  needs,  the  doctrine  had  its 
roots  in  the  conuuon  law  for  centuries  before  that  case.  The  puhUc 
right,  however,  was  not  described  as  held  by  dedication,  hot  by 
custom."* 

But  the  easement  of  a  public  way  or  park  is  not  in  the  municipal- 
ity, but  in  the  public  at  lai^.* 

433.  A  dedication  of  land  to  public  oae  is  either  according  to 
the  common  law,  or  in  pmvoance  of  a  statute.  The  former  operates 
by  way  of  estoppel  in  pais,  and  the  latter  by  way  of  grant.*  "A 
common-law  dedication  is  the  setting  apart  of  land  for  the  public 
use,  and  to  coustitnte  a  valid  and  complete  dedication  two  things  are 
necessary,  to  wit,  an  intention  by  the  owner,  clearly  indicated  by 
his  words  or  acts,  to  dedicate  the  land  to  public  Tise,  and  an  accept- 
ance by  the  public  of  the  dedication."  • 

A  common-law  dedication  is  either  express  or  impUed.  When 
it  is  created  by  a  writing,  the  easement  may  be  limited  by  such 
terms  and  conditions  as  the  person  making  the  dedication  may  choose 
to  impose,  and  the  pubhc  is  bound  by  them  upon  acceptance.*  An 
express  dedication  need  not  be  made  by  an  express  grant.  A  reser- 
vation in  a  conveyance  declared  by  the  grantor  to  be  for  the  purpose 

'  2  Strang-e,  1004.  ig  Conn.  250;  Leonard  v.  Baton  Rouge, 

'  Wataoo  V,  Chicago,  M.  &  St.  P.  R,  39   La.   Aon.   875,  4  S.   W.  Rep.  34' ; 

Co.,  46  Minn.  321,  48  N.  W.  Rep.  nag.  Brown  v.  Manning,  6  Ohio,  3gS.  37  Am. 

1130.  per  GilfiUan.  C.  J.  Dec,  255;  Benn  v.  Hatcher,  8t  Va.  as; 

•  Attorney-General    v.    Abbott.    154  Ford  v.  Whitlock.  27  Vt.  265, 

Mass.  333,  26  N.  E.  Rep.  346,  13  L.  R.  '  People  v.  Dreher,  101  Gal.  271.  273, 

A.   251;    Abbott   V.   Cottage  City,   143  35  Pac.  Rep.  867,  perScarlcs,  C.;Smith 

Mass.  521,  10  N.  E.  Rep.  325.  v.   San   Luis   Obispo,   gs   Cat.  463,  30 

'Cincinnati    v.   White,   6   Pet.   431;  Pac.  Rep.  591. 

Panlet  v.  Clark,  9  Cranch.  202;  Smith  *  Long  v.  Battle  Creek,  3g  Mich.  333, 

V.San  Luis  Obispo, g5  Gal. 463, 30  Pac.  33  Am.  Rep.  384;  Elliott  on  Roads,  gi; 

Rep.  591;  Denver  V.  Clements,  3  Colo.  Greene  v.   O'Connor,   iB  R.   I.  56,  35 

472;  Fomey  V.Calhoun  County,  84  Ala.  Ad.  Rep.  6g3,  ig  L.  R.  A,  363. 
ai5,  4  So.  Rep,  153:   Noyes  v.  Ward, 
334 
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of  a  pablic  street  is  &n  express  dedication  of  the  land  reserved. 
Even  a  verbal  declaration  by  the  owner  of  land  that  he  sets  apart 
certain  land  for  the  use  of  the  public  is  an  express  dedication  of  it 
binding  upon  him  upon  its  acceptance  bj  the  public.' 

434.  An  impliod  dedioatlon  is  foanded  upon  the  dootrine  of 
estoppel.*  It  may  be  "established  in  every  conceivable  way  by 
which  the  intention  of  the  party  could  be  manifested."  An  intent 
to  dedicate  muBt  be  manifeated  in  Bome  way  by  the  visible  conduct 
and  open  acts  of  tlie  landowner.' 

A  common-law  dedication  vests  an  easement  only  in  the  public, 
the  fee  of  the  land  remaining  in  the  landowner  subject  to  the  ease- 
ment.* Even  a  deed  of  "a  parcel  of  land  for  the  purposes  of  a 
road  "  conveys  only  an  easement.*  A  deed  of  land  "  for  a  road," 
or  "  for  road  purposes,"  or  "  for  the  use  of  a  plank-road,"  is  a 
conveyance  of  an  easement  only,*  A  dedication  of  a  highway  to 
the  public  may  be  general,  or  for  all  purposes,  or  it  may  be  limited 
to  a  particular  use.  The  limited  use  may  be  for  a  footway,  or  for 
a  carriage-way  only.  In  such  case  the  public  right  cannot  exceed 
the  right  given,  unless  it  is  enlarged  by  adverse  use.^ 

426.  Whether  one  has  dedioated  a  way  to  the  use  of  the  public 
aa  a  highway  is  a  queetion  of  intention."  There  can  be  no  sQCh  dedi- 
cation contrary  to  the  intention  of  the  landowner.     The  intention 

'  Fomey  v.  Calhoun  County,  84  Ala.  416,   10  Atl.   jsi;    Sanborn  v.  Mione- 

315,  4  So.  Rep.  153;  Canerv.  Portland,  apolis  (Minn.),  >q  K.  W.  ta6. 

4  Otcg.  339.  '  Stafford  v.  Coyney,  7  B.  &  C.  457; 

'Cincinnati    v.    White,   &   Pet.   431;  Poole  v.  Husliinson,  11  M.  &  W.  837; 
Morgan  v.  Railroad  Co.,  96  U.  S.  716;  Arnold  v.  Blaker,   L.   R.  6  Q.  B.  433; 
Hewitt  V.   Pulasici   (Tenn.),   36   S.  W.  Danforth  v.  Durell,  S  Allen,  342;  Hemp- 
Rep.  87S;  Waush  V   Leech,  aS  111.  4SS:  hill  v.  Boslon,  S  Cush.  195. 
People  V.  Marin  County,  103  Cal.  223,  •  Irwin  v.  Dixion,  9  How,  10;  McKey 

37  Pac.  Rep.  ao3;  Daniels  v.  Almy,  18  v.  Hyde  Park,  134  U.  S.  84, 10  Sup.  Ct. 
R.  I.  244;  Baker  v.  Vanderburg,  gq  Rep.  513;  Morgan  v.  Railroad  Co.,  g6 
Mo.  378,  M  S.  W.  Rep.  46a.  U.  S.  716. 

•Archer  v.  Salinas  City,  93  Cal.  43,         Arkanui:  Jones  v.  Phillipa,  59  Ark. 

38  Pac.  Rep.  839.  35,  26  S.  W.  Rep.  386;  Ayers  v.  State, 
'Campbell  v.  Kansag  City,  loa  Mo.     59  Ark.  26,  36  S.  W.  Rep.  19. 

396,  13  8.  W.   Rep.   897;    Freedom  v.  Arlion*;      Evans     v.      Blanhenship 

Norris,  138  Ind.  377,  37  N.  E.  Rep.  869;  (Ariz.l,  39  Pac.  Rep.  812. 

Attorney-General  t.  Abbott,  154  Mass.  OalUbniift  r  People  v.  Dreher,  101  Cal. 

333,  »8  N,  E.  Rep,  346,  13  L.  R.  A.aji.  371,  35  Pac,  Rep,  867;  Harding  v.  Jas- 

•  Wason  V.  Pill  (Oreg.),  48  Pac.  Rep.  per,  14  Cal.  642;  Helm  v.  McClure.  107 

701.  Cat.   199.  40  Pac.   Rep.  437;    Hat]   v, 

■Robinson   v.   Railroad  Co.,   59  Vt.  KaulTman,  106  Cal.   451,  39  Pac.  Rep. 
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to  dedicate  miiBt  clearly  appear,  though  each  intestion  may  be  shown 
by  deed  or  by  parol,  by  words  or  by  acts.     If  by  words,  the  words 


756;  People  V.  Marin  Co.,  103  Cal.  313, 
37  Pac.  Rep,  303;  Smith  v.  San  Luis 
Obispo,  9S  Cat.  463,  30  Pac.  Rep.  591; 
Eureka  v.  Fay,  107  Cal.  166,  40  Pac. 
Rep,  235;  Laiham  v.  Los  Angeles,  B7 
Cal.  5H,  25  Pac.  Rep.  673;  Griffiths  v. 
Galindo.  S6  Cal.  Ig2.  24  Pac.  Rep.  103; ; 
People  V.  Reed,  81  Cal.  70,  15  Am,  Si. 
Rep.  33;  Hibberd  v.  Mellville  (Cal.), 
33  Pac.  Rep.  301;  Huffman  T.  Hall,  io3 
Cal.  26,  36  Pac.  Rep.  417. 

Colsndo:  Ward  v.  Farwell.  6  Colo. 
66;  Denver  v.  Clements,  3  Colo.  47a; 
Starr  v.  People,   17  Colo.  458,  30  Pac. 

Diitrlet  ot  Colombia:  Lanaburgh  v. 
Dist.  of  Columbia,  8  App.  D,  C.  10,  34 
Wash.  L.  Rep.  130. 

Otwgla:  Madison  v.  Booth,  53  Ga. 

nilnoUl  Wheatfield  V.  Grundmann, 
164  111.  35a.  45  N.  E.  Rep.  164;  Chicago 
V.  Chicago  R.  I.  &  P.  R.  Co.,  153  111. 
S6i,  38  N.  E.  Rep.  768;  Ottawa  v.  Yeni- 
ler,  160  111.  S09.  «  N.  E-  Rep-  (»'; 
Moffellv. South  ParkComm'rs,  138  111. 
630,  38  N.  E.  Rep.  g75;  Chicago  v. 
Stlnson,  124  111,  510,  S13,  17  N.  E.  Rep. 
43;  Bloomington  v.  Cemetery  As»o., 
136  111.  321,  iS  M.  E.  Rep.  3g8;  Fislc  v. 
Havana.  88  111.  208;  Kyle  v.  Logan,  87 
111,  64;  Marcy  v.  Taylor,  19  111.  634; 
Harding  v.  Hale,  61  111.  193;  Mclntyre 
V.  Storey,  80  111.  137;  Princeton  v. 
Templeton,  71 111.68;  G rube  v.  Nichols, 
36  111.  93;  Eckhart  v.  Irons,  138  111, 
568.  30  N.  E.  Rep.  687. 

Indiana:  Shellhouse v. State,  iiolnd. 
509.  n  N,  E,  Rep,484:  Tucker  v.  Con- 
rad. 103  Ind.  349,  3  N.  E.  Rep,  803- 
Bidinger  v.  Bishop.  76  Ind.  344;  Stein- 
aur  v.  Tell   City  (Ind.),  45   N.  E.  Rep, 

Iowa:  Manchester  v.  Hoag,  66  Iowa, 
649.  34  N.  W,  Rep.  159;  Manderschid 
V.  Dubuque.  29  Iowa,  73,  4  Am.  Rep. 
196;    Fisher  v.    Beard,   32  Iowa,  346; 


Morrison  v,  Marquadt,  34  Iowa,  35,  91 
Am.  Dec,  444. 

KentnolcT:  Hall  v,  McLeod,  3  Met. 
(Ky.),  98,  104,  74  Am,  Dec,  400. 

Loulsiaaa:  DeGrilleau  v.  Frawley,48 
La.  Ann.  184.  19  So.  Rep.  151;  Shrcve- 
poTl  V,  Drouin,  41  La.  Ann.  867,  6  So. 
Rep.  656;  Leland  University  v.  New 
Orleans.  47  La.  Ann.  100,  104,  t6  So. 
Rep.  653. 

MarrUnd :  Glenn  v,  Baltimore.  67  Md. 
390. 10  All.  Rep.  70;  Baltimore  v.  Fear, 
82Md.  246,  33  All,  Rep.  637;  Pitt  v.  Bal- 
timore. 73  Md.  336, 21  Atl.  Rep.  53;  Bal- 
timorc  v.  White,  63  Md.  362;  Tinges  v. 
Baltimore,  51  Md.  600;  McCormick  v, 
Baltimore.  45  Md.  s's;  Baltimore  v, 
Friclt,  82  Md.  77,  33  Atl.  Rep.  435. 

Xaaiaohnisni :  Hayden  v.  Stone,  ii3 
Mass.  346;  Rowland  v.  Bangs,  103 
Mass.  399,  303;  Hobbs  v.  Lowell,  19 
Pick.  405,  31  Am,  Dec.  145. 

Klahlgan:  Detroit  v.  Detroit  &  M,  R. 
Co.,  33  Mich.  173;  Lee  V.Lake,  14  Mich. 
13,  iS,  90  Am.  Dec.  33o, 

MlnnMota:  Wilder  v.  St.  Panl.  i3 
Minn.  192. 

MiHOui:  Brlnck  v.  Collier.  56  Mo. 
160;  Landis  v.  Hamilton,  77  Mo.  554; 
Bauman  v,  Boeckeler,  iig  Mo.  189,  34 
S.  W.  Rep,  207;  Kansas  City  Milling 
Co.  V.  Riley.  133  Mo.  574,  34  S.  W.  Rep, 
835:  Missouri  Inst.  V.  How,  37 Mo.  211; 
Rownberger  v.  Miller,  61  Mo,  App. 
422;  Moore  v.  Hawk,  57  Mo.  App.  495; 
Heiti  V,  St.  Louis,  no  Mo,  61S,  ig  S. 
W.  Rep.  73s;  Baker  v.  Vanderburg,  99 
Mo.  378,  12  S.  W.  Rep.  463. 

Vabraika:  Brown  v.  Stein  (Neb,),  57 
N.  W.  Rep.  401:  Graham  \.  Hartnett, 
10  Neb.  S17,  7  N.  W,  Rep,  sBo. 

ITew  HampiUrt ;  State  v,  Nudd,  33  N, 
H,  337.  337;  Barker  v.  Clark,  4  N,  H, 
380,  333.  17  Am.  Dec.  428. 

VevTotk:  /n  r;  Opening  One  Hun- 
dred  and  Sixteenth  Street.  48  Hun,  4SB, 
73  N.  Y.  St.  100,  37  N,  Y,  Supp.  508,  i 
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most  be  tmeqmTOcal  and  without  ambiguity.  "  If  by  acte,  they 
most  be  BDch  acte  as  are  inconaiatent  and  irreconcilable  with  any 
constniction  except  the  assent  of  the  owner  of  snch  dedication."  '  . 
Therefore,  a  promise  by  a  grantor  that  his  grantee  may  have  a  road 
over  the  grantor'a  land  if  he  would  fence  the  road,  is  not  a  dedica- 
tion of  the  land  to  the  public  for  a  highway,  though  tb©  grantee 
fenecB  the  road.'  The  words  used  indicated  only  a  willingness  of 
the  grantor  that  the  grantee  might  have  a  private  way  across  his  land, 
Ab  regards  the  owner's  intention  to  dedicate  a  way  to  public  use, 
his  declarations  at  the  time  of  or  after  the  alleged  dedication  may  be 
shown  either  to  prove  an  intention  to  dedicate  or  to  show  that  he 
had  no  each  intention.' 

App.   Div.  436;   Wicks  v.  Thompson,  Taxu:  Lamar  County  v.  Clements, 

13  N.Y,  Supp.651,  59  Hun,  618;  Flack  49  Tex,  347;  Ayers  v.  Fellrath,  ;  Tex, 

V.  Green  Island,   133  N.  Y.  107,  33  N.  Civ.  App.  557,  14  S.  W.  Rep.  347;  San 

Y.  St,  Rep.  339,  25  N.  E.  Rep.  267;  Pom.  Antonio  v.  Sullivan,  4  Teit.  Civ.  App. 

(rey  v.  Saratoga  Springs,  104  N.  Y.  455,  451,  23  S.  W.  Rep.  307;  Wolf  v.  Brass, 

II  N.  E.  Rep.  43;    Mart  v.  West  Troy,  73  Tex.  133,  13  S.  W.  Rep.  159. 

76  Hun.  163,  37  N.  Y.  Supp.  543,  57  N.  WMt  Tli^inla;  Dicken   v.  Liverpool 

Y.  St.  333.  Sail  &  Coal  Co.,  41  W.  Va.  511,  33  S. 

Oragoa:  Lewis  v.  Portland,  aj  Oreg.  E.  Rep.  5S3. 

133.  35  F>c.  Rep.  356,  33  L.  R.  A.  736;  WiMOiiiIn:  Busbnell v. Scott,  31  Wis. 

Hogue  V.  Albina,  ao  Oreg.  iS^,  as  Pac,  451.   g4   Am.    Dec.    555;  Buchanan   v. 

Rep.   3S6;    Lownsdale   v.   Portland,   i  Curtis,  35  Wis.  99.  3  Am.  Rep.  23;  Ca- 

Oreg.  397,  405.  hill  v.  Layton,  57  Wis.  600,  609,  16  N. 

Ohio;  Gest  v.  Kenner,  2  Handy,  36;  W.  Rep.  i;  State   v.   McCatx:,   74  Wis. 

Bass  Lake  Co.  v.  HoUenbeck,  ii  Ohio  481,  43  N.  W.  Rep.  32a;  Lawe  v.  Kau- 

C.  Ct.  508;  Lake  Shore  ft  M.  S.  R.  Co.  fcauna,  70  Wis.  306,  35  N.  W.  Rep.  561; 

V.  Cleveland,  r  Ohio  Dec.  i,  33  Ohio  L.  Cunningham  v.  Hendricks,  89  Wis,  63a, 

J.  ao6.  62  N.  W.  Rep.  410;  Fischer  v.  Laack, 

Fssn^Imil*:   /n  re  Bellelield  Ave-  76  Wis.  313,  45  N.  W.  Rep.  104. 

nue,  a   Pa.  Super.   Ct.   148;  Common-  'Cunningham  v.  Hendricks,  89  Wis. 

wealth  V.  Railroad  Co..  13s  Pa.  St.  356,  632.  63  N.  W.  Rep.  410,  per  Newman, 

19  Atl.  Rep.   1051;    Griffin's  App.   109  J.;    McLemore    v.    McNeley,    56    Mo. 

Pa.  St.  ISO;  Easton  v.  Rinck,  116  Pa.  App.   55b;   Smith  v.  San  Luis  Obispo, 

St.  I,  9  All.  Rep.  63;  Patterson  v.  Peo-  95  Cal.  463,  30  Pac.  Rep.  591. 

pie's  Nat.  Gas  Co.,  172  Pa.  St.  554,  33  'Cunningham  v.  Hendricks,  89 Wis. 

Atl.  Rep.  575:  Weias  v.  South  Bethle-  633,  63  N.  W.  Rep.  410. 

hem,  136  Pa.  St.  294,  zo  Ail.  Rep.  801,  '  Buchanan  v.  Curtis,   25  Wii.  99,  3 

32  Am.  ft  Eng.  Corp.  Cas.  64.  Am.   Rep.  23;   Lawe  v.  Kaukauna,  70 

Shode  IiUod :  Union  Co.  v.  Peckham,  Wis.  306.  35  N.  W.  Rep.  s6t ;  Proctor  v. 

16  R.  I.  64,  la  Atl.  Rep,  130;  Penning-  Lewiston,  25  III.   153;  Smith  v.  Flora, 

ton  V.  Willard,  i  R.  L  93;  Daniels  v.  64  III.  93;  Mclntyre  v.  Storey,  80  HI. 

Alray,  18  R.  I.  344.  "7;  Starr  v.   People,   17  Colo.  45S,  30 


:  Hewitt  V.  Pulaski  (Tenn.),     Pac.Rep.64;  Baker  v.  Vanderburg,  99 
36  S.  W.  Rep.  878.  Mo.  378,  13  S.  W.  Rep.  462;  Faaaionv, 
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§  426.]  PTBLIO   BIGHTS    OF   WAT. 

426.  Tho  owner  may  testify  as  to  what  hia  intention  aotnally 
was  as  to  dedication,  and  hie  tefitiraonj  will  be  considered  in  con- 
nection with  all  the  other  facts  of  tlie  circnmstances. '  It  i&  trne, 
however,  tliat  the  tCBtimony  of  the  owner  tliat  he  did  not  intend  to 
dedicate  will  not  be  permitted  to  prevail  against  nnequlvocal  acta 
and  conduct  on  his  part,  inconsistent  with  such  intent  upon  which 
the  public  had  a  right  to  rely.'  "  The  vital  and  controlling  prin- 
ciple is  the  animus  donandi,  and  whenever  this  is  plainly  and 
nnequivocally  manifested  on  the  part  of  the  owner  of  the  soil,  either 
by  formal  declaration  or  by  acts  from  which  it  may  fairly  be  pre- 
sumed, such  as  should  equitably  estop  iiim  from  denying  such  inten* 
tion,  the  dedication,  so  far  as  the  owner  is  concerned,  is  complete. 
Without  such  manifestation  of  intent,  by  eitiier  of  said  modes,  to 
donate  the  land  to  the  use  of  the  public,  it  cannot  be  said  that  a 
valid  dedication  is  possible.  To  make  a  snfiicient  dedication  the 
proprietor  of  the  soil  must  devote  the  portion  thereof  intended  for 
public  use  to  such  use,  and  on  the  part  of  the  public  it  must  be 
accepted  and  appropriated  to  that  use.  Tlie  acts  on  the  part  of  the 
donor  and  of  the  public,  of  an  intention  to  dedicate,  to  accept  and 
appropriate  the  land  to  public  use,  where  the  dedication  is  relied 
upon  to  support  some  right,  must  be  equally  clear  and  unambiguous. 
A  dedication  is  not  an  act  of  omission  to  assert  a  right,  but  is  the 
affirmative  act  of  the  donor,  resulting  from  an  active,  and  not  a 
passive  condition  of  the  owner's  mind  on  the  subject."  * 

In  the  Illinois  case  above  cited,  the  court  fnrtiier  say:  *  "And 
where  the  owner  swears  to  what  his  intention  was,  he  can  be  con- 
tradicted by  his  acts  and  conduct  or  declarations.^  But  the  rule  in 
this  State,  and  perhaps  generally,  is,  to  allow  the  owner  to  testify 
to  what  his  intention  actually  was,  to  be  considered  in  connectton 
with  all  the  other  facts  and  cireumBtances  in  the  case."  ' 

Laadrey  (!nd.),  84  N.  E-  Rep.  96;  Gil-  'Chicago  v.  C,  R.  I.  &  P.  R.Co.,  I5« 

der  V.  Brenhaiii,  67  Tex.  345,  3  S.  W.  III.   561,   571,   38  N.   E.   Rep.   768,  per 

Rep.   30Q;     Dubois   Cemetery   Co.   v.  Shope,  J.     And  see  Fisk  v.  Havana,  88 

Griffin,  iGs  Pa.  St.  81,  30  AH.  Rep.  S40.  III.  208. 

'  Chicago  V.  Chicago,  R.  I,  &  P.  R.  '  Chicago  v,   Chicago,   Rock  1.  &  P. 

Co.,   151  III.   561,   38  N.  E.   Rep.  768;  Ry.  Co.,  15a  111.  jfii,  pet  Shope,  J. 

Helm  V.  McClure,  107  Cal.  199,  40  Pac.  '  Hulett  v.   Hulett,   37  Vt.  581,  586; 

Rep.  437.  Smith  v.  Flora,  64  III.  93. 

'Chicago  V.  Chicago,  R.  I.  &  P.  R.  'Mclnlyre   v.   Storey,   80    III.    137; 

Co.,  153  III.  561,  38  N.  E.  Rep.  768,  per  Princeton    v.    Templeton,    71    111.   68; 

Shope,  J. ;  Denver  v.  Clements,  3  Colo.  Bloomir.gton   v.  Cemetery  Asso.,   I36 

473,  484.  111.331,  18  N.  E.  Rep.  398.    Sola  Helm 
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DEDICATION  AT   OOHMON    LAW  [§§  427,  428. 

427*  Whether  there  la  a  dedication  may  depend  upon  the  oir- 
onmBtanoee  of  the  partionlar  case ;  but  to  make  out  a  dedication, 
the  circuinRtances  miiet  clearly  prove  an  intent  to  make  a  dedication.' 

The  owner  of  a  tract  of  land  laid  out  a  way  through  it  which  he 
graded,  paved  and  curbed,  and  it  was  lighted  by  city  gas  lamps. 
He  built  houses  fronting  on  the  street,  and  in  the  deeds  and  leases 
of  the  same  he  stated  that  the  mention  of  tlie  street  was  intended 
solely  for  the  purpose  of  description,  and  not  as  a  dedication  of  the 
street  for  public  use.  The  way  had  tlie  appearance  of  a  city  street 
and  was  used  by  vehicles  for  the  accommodation  of  the  residents 
thereon.  The  owner  continued  to  pay  taxes  upon  the  land  occupied 
by  the  way  i^p  to  the  time  that  condemnation  proceedings  were 
commenced.  It  was  held  tliat  these  circumstances  did  not  indicate 
an  intention  on  the  part  of  the  owner  to  dedicate  the  street  to  public 
use,  and  did  not  in  themselves  constitute  a  dedication.' 

4S8.  A  gualifloation  of  the  general  rule  that  there  must  be  an 
intentioii  to  dedicate  is  that  the  owner  may  be  estopped  by  his 
acts,  though  he  did  not,  in  fact,  intend  to  make  a  dedication  to  the 
public.  If  he  has  intentionally  or  by  gross  negligence  led  the 
public  to  behevethat  he  has  dedicated  his  land  to  public  use  he  will 

V.  McCluTe,  107  Cal.  199,  40  Pac  Rep.  40  Minn.  a&4,    41    N.   W.   Rep.   1045; 

437.  Brown  v.  Siein  (Neb.),  57  K.  W.  Rep. 

'  Bloomington  v.  Bloomington  Sent.  401;  Kansas  v.  Adkins,  41   Kan.  303, 

Asso.,  136  III.  321,  18  N,  E.  2g&\  Gage  31  Pac.  Rep.  io6g;  Ayers  v.  Fellralh.  j 

V.   Mobile  &  O.   R.  Co.,  84  Ala.  314,  4  Tm,  Civ.  App.  557.  34  S.  W,  Rep.  347; 

So.   Rep.  415;    Helm  v.  McClure,  107  Matter  of  Opening  Beach  Avenue,  70 

Cal.  199,  40  Pac-   R=P.  437;  Baltimore  Hun,   351,   53   N.  V.   Si.  83s,  34  N.  Y. 

V.  Fear,  33  Md.  246,  33  Atl.  Rep.  637;  Supp.  37;  Mark  v.  West  Troy,  76  Hun, 

McCormklc   v.  Baltimore,  43  Md.  jss;  163,  37  N.  Y.  S.  543,  57  N.  Y.  St.  333; 

Waggeman  v.   Nonb   Peoria,  iss    I!l-  Holdane  v.  Cold  Spring,  ai  N.  V.  474; 

54S,  40N.  E.  Rep.  485,43  111.  App.  13a;  Flack  v.  Green  Island,  133  N.  Y.  107,33 

Chicago  V.  Hill,   134  111,  646.  17  N.  E.  N.  Y.  St.  Rep.  339.  35  N.  E.  Rep.  367: 

Rep.  46;  O'Connell  v.  Bowmaa,  45  III.  Cook  v.   Harris.  61   N.  Y.  448;  Hogue 

App.     6S4;      Moffett    v.    South    Park  v.  Albina,  30  Oreg.   183,  35  Pac.  Rep. 

Comm'r^,   138   III.  6ao,  a8  N.  E.  Rep.  386,   10  L.   R.  A.  673,  32  Am.  &  Eng. 

975;    Evans  v.  Btankensbip  (Aril.),  39  Corp.  Cas.  49;  Lownsdale  v.  Portland, 

Pac.  Rep.  3i2;  Tucker  v.  Conrad,  103  r  Oreg.  397,  405. 

Ind.  349,  3  N.  E.  Rep,  803;  Bidinger  v.         '  Baltimore  v.   Fear,  S3   Md.  246,  33 

Bishop,  76  Ind.  344;  State  v.  Green,  41  Atl,  Rep.  637.     And  see  Pitts  v.  Balti- 

lowa,  693;    McKce  v,   Pcrchmenl,   69  more,  73  Md.  336,  31  Atl.  Rep.  51;  New 

Pa.  St.  342;  Verona  Borough  v.  AUe-  Albany  v.  Williatas.  136  Ind,  i.  aj  H. 

gheney  Val.  R.  Co.,  151  Pa,  St.  368,  35  E.  Rep.  187. 
Atl.  Rep.  518:  White  Bear  v.  Stewan, 

339 


Digitized  byGoOgIc 


§  429.]  PUBLIC  maHTS  of  wat. 

be  estopped  from  contradictiiig  bis  repreeentations  to  the  prejudice 
of  those  whom  he  has  misled.  "  Indeed,  the  rnle  as  to  dedication 
at  commoD  law  is  bat  an  application  of  the  doctrine  of  eH&ppel  in 
j^aia.  A  dedication  to  public  use  does  not  operate  as  a  grant,  but  as 
an  estoppel  in  pais  of  the  owner  of  the  servient  estate  from  asserting 
a  right  of  possession  inconsistent  with  -the  uses  and  purposes  for 
which  the  dedication  was  made.  *  *  *  In  other  words,  his 
acts  or  admissions  operate  against  him  iti  the  nature  of  an  estoppel, 
when  in  good  conscience  and  in  honest  dealing,  and  in  justice  to 
others  he  ought  not  to  be  permitted  to  gainsay  them.  But  the 
doctrine  of  estoppel  in  fact  is  called  into  life  for  the  purpose  of 
preventing  wrong  and  redressing  injury,  and  is  never  carried 
farther  than  is  necessary  to  prevent  one  party  from  being  injured 
by  his  reliance  on  the  acts  or  declarations  of  another,  and  therefore 
no  declarations  or  acts  give  rise  to  an  estoppel  nnless  they  have  been 
relied  and  acted  on,  and  unless  their  denial  would  prejudice  the 
party  in  whose  favor  the  estoppel  is  introduced. "  ' 

429.  A  new  way  may  be  substituted  for  an  old  way,  and  Che 
dedloatlon  and  aooeptanoe  may  be  shown  by  use  or  by  the  oircum- 
Btanoea  of  the  oase.  "  Without  yielding  the  doctrine  tliat  the  pub- 
lic cannot  be  ousted  of  its  right  by  adverse  possession,  it  is  not  at 
all  inconsistent  to  hold  that  under  a  new  dedication,  another  way 
equally  convenient,  has  been  substituted  by  general  and  long  con- 
tinued acquiescence,  for  the  original  way.  The  right  of  the  public 
to  a  highway,  without  substantial  detriment,  is  preserved,  while  its 
particular  location  may  have  been  varied  by  common  consent.  The 
old  right  is  not  extinguished,  although  ite  exercise  may  be  trans- 
ferred to  the  new  way.  Judge  Dillon  puts  it  upon  the  ground  of 
an  estoppel  injHiui,  but  the  principle  of  substitution  appears  to  tis 
to  be  a  stronger  ground."  * 

The  old  highway  cannot  be  fenced  up  by  the  owners  of  the  land 
until  the  new  highway  is  made  fit  for  use,  and  is  accepted  by  use  or 
otherwise  in  place  of  the  old.' 

'Wilder  V.  St.  Paul.  la  Minn,  iga,  »  Witter  v,  Damiu,  6iWis.  385,51  K. 

300,  per  Wilson,  C.  J.  W.  Rep.  575;  State  v.  Reesa,  59  Wis. 

•Almy  V.  Church,  18  R.  I.  iSa,   i83,  106,  17  N.  W.  Rep.  873-     In  West  Vir- 

a6  Atl.  Rep.  58,  41  Am.  &  Eng.  C.  C.  giaia.  a  statute  regulates  auch  changes 

ijo,  perStiness,  J.:  Hamilton  v.  White,  In  the  route  of  highwajTS.     Code  t868, 

5  K.  Y.  9;  Lamed  v.  Larned,  ir   Met.  ch.  43.  §  3";  Vates  v.  West  Grafton,  33 

4ai;  Prouly  v.  Bell.  44  Vt.  73;    Lovell  W.  Va.  507.  It  S,  E,  Rep.  8. 
V.  Smith,  3  C.  B.  N.  S.  lao, 
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DEDICATION   AT  COHKON    LAW.  [§  430. 

Where  one  desiring  to  change  the  location  of  &  highway  acrosa 
hia  farm  offered  to  give  the  land  for  a  new  location  in  exchange  for 
the  old,  and  the  town  accepted  the  offer,  and  proceeded  to  bnild  a 
bridge  acrosB  a  Btream  npon  the  new  location,  and  allowed  the 
former  road  to  be  closed  np,  the  dedication  and  acceptance  were 
r^arded  as  complete  and  conclusive.'  Where  the  change  is  made 
by  the  sole  act  of  the  landowner,  as  where  he  closes  an  old  high- 
way and  opens  a  new  one,  he  is  presumed  to  dedicate  the  new  way; 
hut  the  public  by  using  it  are  not  precluded  from  claiming  the 
original  way,  nidess  there  has  been  an  abandonment  of  that  way.' 

Where  a  road  has  been  dedicated  to  and  occupied  by  the  public, 
a  mere  change  in  some  parts  as  to  direction  does  not  necessarily 
show  a  reclamation  by  the  owner.' 

Bnt  the  fact  that  the  hue  of  a  road  has  been  changed  from  time 
to  time  by  the  owner  of  the  land  for  nearly  ita  entire  length  is  evi- 
dence that  he  has  made  no  dedication  of  it  to  the  public' 

430.  The  laying  out  of  land  in  strsets  and  lota,  and  the  aale  of 
lota  abutting  upon  such  streeta  constitute  an  incdpient  dedication 
of  them  to  the  public  which  neither  the  owner  nor  his  eucceseorB 
in  title  can  afterwards  revoke ; '  although  the  dedication  does  not 

'  Fairfield  v.Morey,  44  Vt.ajg.     And  7  So,  Rep,  758;  Demapolis  v.  Webb,  87 

see  Folsom   v.  Underhill,   36  Vt.   580;  Ala.  659,   6  So.  Rep.  408;  Wesiern   R. 

Hamilton  v.  White,  5  N.  Y.  9;  Svea:-  Co.   v.  Alabama  Grand  Trunk  R.  Co., 

man   v.   Deadwood  (S.   D.),   69  N.  W.  96  Ala.  273,  17  L.  R.  A.  474. 

Rep.  583.  AriiDna:  Evans  v.B1ankenshlp(Ariz.), 

'Dawes  v.   Hawkins,   8  C.  B.  N.  S.  39  Pac.  Rep.  811. 

64S;    Gross  V.   McNutt  (Ida.).  38  Pac.  CtdlfomU:    Los     Angeles    Cemeterir 

Rep.  935;  McKeniic  v.  Gilmore  (Cal.),  Asso.   v.   Los  Angeles  (Cal.).   32  Pac. 

33   Pac.    Rep.     26a;    Fuller   v.    Grand  Rep.  240;  Kittle  v.  Pfeiffer,  22Cal.  4S4; 

Rapids,  to;  Mich.  539,  63  N.  W.  Rep.  Logan   v.   Rose,   S8  Cal.   363,  36   Pac. 

530.  Rep.  106;  Eureka  v.  Croghaa,  8r  CaL 

*  Harper  v.  State  (Ala.),  31  So.  Rep.  534.  s*7.  ^z  Pac.  Rep.  693;  Brown  v. 
3S4,  Stark,   83   Cal.   636,   aj  Pac.  Rep.  163; 

*  Hibberd  v.  Mellville  (Cal.),  33  Pac.  Eureka  v.  Armstrong,  83  Cal.  623,  a* 
Rep.  30I.  Pac.    Rep.    91S,    33   Pac.    Rep.    1085; 

*  Woodyer  v.  Hadden,  5  Taunt.  13$;  GriHiths  v.  Galindo,  86  Cal.  192.  24  Pac. 
Barclay  v.  Howell,  6  Pet.  498;  New  Rep.  1025;  Hoadley  v.  San  Francisco, 
Orleans  v.  United  States,  10  Pet,  663,  50  Cal.  365;  Stone  v.  Brooks,  3s  Cal. 
711;  Irwin  V.  Dixion,  9  How.  10.  489;  People  v.  Reed,  81  Cal.  70,  22  Pac. 

Alabama :  Ham  v.  Dadeville  (Ala.),  14     Rep,  474;  Archer   v,   Salinas  City,  93 
So,   Rep,   g;  Sherer  v,   Jasper,  93  Ala.     Cal,  43,  38  Pac,  Rep,  839, 
S30.  9  So.  Rep.  584;  Reed  v.  Birming-       Colorado ;  John  Mouat  Lumber  Co.  v. 
ham, 91  Ala.  339,  9  So.  Rep,  161;  Evans    Denver.  2 1  Colo,  t,  40  Pac.   Rep.  237. 
V.  Savannah  &  W.  R.  Co.,  90  Ala.  54,        Oomwotloat  i  Guthrie  v.  New  Haven, 
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§  430.]  P0BUO   BIGHTS   OF   WAT. 

become  complete,  eo  as  to  impose  apon  the  monidpaUtT  the 
burden  of  making  or  keeping  the  streets  in  repur  till  the;  h&ve 
been  accepted  bj  competent  authority,  or  been  need  bj  the  public 


31  Conn.  30B-,    Derby  t.  Alliag,    40 
CoDn.  410. 

DalKwue:  Fulton  v.  Dover  (Del.  Ch.). 
6  All.  Rep.  633. 

florid*:  Winter  x.  Pajrne,  33  Fla. 
47a,  IS  So.  Rep.  311. 

OMTglft:  Harrison  v.  Augusta  Fac- 
tory, 73  Ga-  447. 

niinal*:  Chicago  v.  Dieiel,  141  111. 
89.  30  N.  E.  Rep.  774' 

Indluw:  Evansvillev,  Evans,37lnd. 
339;  Indianapolis  v.  Kingsbury,  toi 
Ind.  300,  51  Am.  Rep.  749;  Sbaoklin  v. 
EvantviUe,  55  Ind.  340. 

Iowb:  Dubuque  v.  Malooey,  9  towa, 
450. 

Zmtooky;  West  Covington  v.  Frek- 
ing,  8  Bush.  121  Bogard  v.  O'Brien 
(Ky.).  30  S.  W.  Rep.  1097;  Rowan  v, 
Portland,  S  B.  Mon.  332. 

LmiiiUnA:  Armistead  v.  Railroad 
Co.,  47  La.  Ann.  13S1,  17  So.  Rep.  8SS; 
I..cland  University  v.  New  Orleans,  47 
La.  Ann.  100,  16  So.  Rep.  653. 

Mklnc  Bartlelt  v.  Bangor,  67  Me. 
460;  Danforth  v.  Bangor,  85  Me.  423, 
37  Atl.  Rep.  a68;  Stetson  v.  Bangor,  73 
Me.  357,  60  Me.  313. 

■■ryluid:  Hanley  v.  Baltimore,  33 
Md.  370;  Lippincott  v.  Harvey,  73  Md. 
573,  19  All.  Rep.  641. 

Kiahigkn:  Ruddiroan  v.  Taylor,  95 
Mich.  547,  55  N.  W.  Rep.  376. 

MlaMwta:  Hanson  v.  Eastman,  3i 
Minn.  5091  Borer  v.  Langc,  44  Minn. 
aSi,  46  N.  W.  Rep.  358;  Great  Northern 
R.  Co.  V.  St.  Paul,  61  Minn,  i,  63  N. 
W.  Rep.  96. 

Kliwmrl;  Buschmann  v.  St.  Louis, 
131  Mo.  533,  26  S.  W.  Rep.  687;  Cali- 
fornia V,  Howard,  78  Mo.  88;  Reid  v. 
Board  ol  Educ,  73  Mo.  395;  Heiti  v. 
S:.  Louis,  ito  Mo.  6i3,  19  S.  W.  Rep. 
735- 

Pillsbury  t.  Alexander,  40 
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Neb.  343,  58  N.  W.  Rep.  S59;  Weeping 
Water  v.  Reed,  21  Neb.  261.  31  N.  W. 
Rep.  797;  Gregory  v.  Lincoln,  13  Neb. 
35a.  14  N.  W.  Rep.  433. 

Knr  Jtt—J-  ^"ce  v.  Plainfield,  40 
N.  J.  L.  60B)  Clark  v.  Elizabeth,  40  N. 
J.  L.  172. 

Haw  York:  White's  Bank  v.  Nichols, 
64  N.  Y.  65:  Matter  oi  Twenty-Ninth 
Street,  i  Hill,  1B9;  Matter  of  Brooklyn 

4  North  Thirteenth  St.,  73  N.  Y.  179; 
Bridges  V.  WyckoS,  67  N.  Y.  130;  Buf. 
falo  V.  Delaware,  L,  &  W.  R.  Co..  39  N. 
Y.  Snpp.  4;  People  v.  Underbill,  144 
N.Y.3I6,  39N.  E,  Rep.  333;  Haightv. 
Littlefield,  147  N.  Y.  338,  41  N.  E.  Rep. 
696. 

OUo:  Locklandf.  Smiley,  36  Ohio  St. 
94;  Huber  v.  Gazley,  18  Ohio,  18. 

Ortgon:  Cart.:r  v.  Portland,  4  Orcg. 
339;  Hogue  v.  Albina,  3o  Oreg.  183.  35 
Pac.  Rep.  386;  Meier  V.  Portland  C.R. 
Co.,  16  Oreg.  50a,  19  Pac.  Rep,  610, 1  L. 
R.  A.  856;  Hicklin  v.  McClear,  tS 
Oreg.  136,  32  Pac.  Rep.  1057. 

PsniifjlTuila  r  Quicksall  v.  Philadel- 
phia. 177  Pa.  St.  301,  35  Atl.  Rep.  609; 
Schenley  v.  Commonwealth,  36  Pa.  St. 
63;  Commonwealth  V.  Rush,  14  Pa.  St. 
186;  /«  re  Pearl  Street,  in  Pa.  St.  s^S. 

5  Atl.  Rep.  430, 

TMUMwee;  Wilson  v.  Acree  (Tenn.). 
37  S.  W.  Rep.  90, 

Taxas:  Preston  v.  Navasota,  34  Tea. 
6S4. 

Taraunt :  Davis  v.  Judge.  46  Vt.  655 ; 
State  V.  Trask,  6  Vt.  355,  37  Am.  Dec. 
554- 

Wwt  Vliglaia:  Taylor  v.  Philippl,  35 
W.  Va.  554,  14  S,  E.  Rep.  130;  Pier- 
point  V.  Harrisville,  g  W.  Va.  215. 

WImmiiIii:  Weisbrod  v.  Chicago  & 
N.  W.  R.  Co.,  31  Wis.  603;  Yates  v. 
Judd,  i3  Wis.  itS,  Diedrich  v.  North- 
western R.  Co..  43  Wis.  348. 
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mSDlOATIOif   AT   COTOtOS    LA.W.  [§  431. 

for  at  least  the  period  requisite  for  acquiring  title  by  adverse 


Where  a  plat  of  land  is  recorded,  and  land  appears  thereon  not 
numbered  as  a  lot,  nor  corresponding  in  size  or  shape  to  one,  but 
bounded  by  lines  clearly  intended  to  represent  the  lines  of  a  street, 
and  lots  are  sold  as  being  bounded  on  such  street,  such  land  is  dedi- 
cated for  a  public  street,  though  not  named  as  such  on  the  ptat.' 
But  the  nialdng  of  a  map  or  plat  of  one's  land,  on  wliich  streetB  and 
squares  are  shown,  followed  by  no  dealing  with  the  land  witli 
reference  to  such  streets  or  squares,  is  not  sufficient  to  show  a  dedi- 
cation of  them.' 

There  is  an  implied  covenant  not  merely  that  such  purchaser  shall 
have  a  right  of  way  over  the  street  upon  which  the  granted  land  ia 
ratuated,  but  that  all  persons  may  use  it.  The  conveyance  in  such 
case  operates  as  a  dedication  of  the  street  to  the  use  of  the  public 
forever.*  If  a  State,  in  laying  out  a  town,  reserves  certain  squares 
for  public  ase  on  a  plan  of  the  town  by  which  lots  are  sold,  the 
State  will  be  presumed  to  have  dedicated  the  squares  for  such 
appropriate  pubUc  uses  as  would  be  deemed  to  have  been  fairly  in 
contemplation  at  the  time  of  laying  out  the  town  and  selling  lots  by 
the  plan.' 

431.  The  role  is  general  that  a  grant  of  land  bounded  upon  a 
public  or  prirate  way  oarries  the  title  to  the  middle  line  of  the  way." 
Although  a  street  is  merely  projected  and  represented  on  a  map  or 
plan,  a  deed  of  land  abutting  upon  it  passes  the  fee  to  the  center  of 
the  street.  But  the  rule  is  otherwise  declared  in  some  cases,  which 
hold  that  a  purchaser  of  land  bounded  upon  a  street  marked  upon 
a  plan,  but  not  actually  opened,  takes  no  title  beyond  the  boundary 

'  San  FranciacoT.  Burr,  loS  Cal.  460,  St.  301,  35  Atl.  Rep.  609;  /»  ri  Opening 

36   Pac.    Rep.     771;     Indianapolis    v.  ot  Pearl  S(.,  iii  Pa.  St.  565.  5  All.  Rep. 

Kingsbuiy,  loi   Ind.  309,  ji  Am.  Rep.  430;  Transue  v.    Sell,  105  Pa.  St.  604; 

74g.  Earlt  v.  Chicago,  136  111.  277,  36  N.  E. 

'Whiiwonh  v.   Berry,  6g  Miss.  SSa,  Rep.   370;  Mason  v.  Chicago,   163  111. 

II  So.   Rep.  146;  Sanford  v.  Meridian,  351,  45  N.  E.  Rep.  567;  Wolf  v.  Brass, 

53  Miss.  383;  Birmingham  Mineral  R.  73  Tex.  133,  13  S.  W.  Rep.  159;  Ford  v. 

Co.  V.   Bessemer,  gS  Ala.  374,   13  So.  Harris,  95  Ga.  97,  33  S.  E.  Rep.  144. 

Rep.  487;  Loganspori  v.  Dunn,  8  Ind.  'Commonwealth  v.  Beaver  Borough. 

378;  Vanatta  v.  Jones,  4a  N.  J.  L.  561;  171  Pa.  St.  54*.  33  Atl.  Rep.  lis. 

Holly  Grove  v.  Smith  (Ark.)  37  S.  W.  'SecUon  B96i  i  Jones  on  Real  Prop., 

Rep.  956.  S§  449-452;  Griffiths  v.  Galindo.  86  Cal. 

■Qulckull  V.  Philadelphia,  177  Pa.  193,  34  Pac.  Rep.  lose. 
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§  432.]  PUBUO   BIOHTB   OF   WiT. 

line,  or  outer  line  of  the  street,  with  an  easement  of  way  over  the 
street.  "  A  grantee  of  land  acqniree  no  title  in  a  plotted  street 
nntil  it  is  opened.  The  mere  plotting  of  a  street  does  not  divest 
any  man  of  his  title,  or  add  anything  to  any  man's  title.  It 
operates,  to  be  sure,  as  a  notice  to  all  owners  apon  the  line  of  the 
contemplated  street,  not  to  place  any  boildings  or  erections  ju  its 
path,  and  that  if  they  do  they  will  be  allowed  no  damages  for  them 
when  the  street  is  opened.  Bnt  until  the  street  is  opened,  the  title 
to  the  soil  over  which  it  is  laid  ont  remains  precisely  as  it  was  before, 
and  no  new  rights  are  acquired  in  consequence  of  it,  except,  indeed, 
as  to  a  grantor  who  will  be  estopped  by  a  grant  of  land,  bounded  by 
a  plotted  street,  from  depriving  the  grantee  of  the  use  of  the  street. 
When  the  street  is  actually  opened,  then  by  the  well-settled  law  the 
title  of  an  owner  fronting  upon  it  goes  to  the  middle  of  it  —  to  the 
JUum  vim,  but  the  ownership  thus  acquired  is  subject  to  the  general 
right  of  passage  over  it,  which  is  vested  in  the  pubHc  at  large  at  the 
very  instant  of  the  opening.  So  that  the  moment  the  bordering 
owner  acquires  his  title  to  the  soil,  the  public  acquire  their  title  to 
the  uses." ' 

43S.  ThefiiotthstagrantorindefloribingalotoflandoonTeyed, 
refers  to  an  unopened  street  as  a  boundary,  does  not  necessarily 
amount  to  a  dedication  of  such  street  to  the  public.  It  may  be  some 
evidence  of  his  intention  so  to  dedicate  the  land ;  bnt  this  should  be 
considered  in  connection  with  the  terms  of  the  deed,  the  condition, 
value,  and  situation  of  the  property,  the  use  to  which  it  has  been 
put  and  all  the  attendant  facte  and  circumstances  of  tiie  trans- 
action.* Whether  there  is  a  dedication  to  the  public  in  any  partic- 
ular case,  is  a  question  for  the  jury,  to  be  determined  from  a  con- 
sideration of  all  the  circumstances;  the  sole  question  as  between  the 
owner  and  the  public  being,  whether  there  is  sufficient  evidence  of 

'  Haacock  V.Philadelphia,  175  Pa.  Si.  Rep.  664;    Easlon  Borough  v.   Rinek, 

124,  137,  per  Thayer,  P.  J.;  Spackman  It6  Pa.  St.  t,  s,  9  Atl.  Rep.  63;  Balti- 

V.  Steidcl.  88  Pa.  St.  453;  Smhetland  more  v.  Frick,  32  Md.  77,  33  Atl.  Rep, 

V.    Jacltson.    31    Me.    80.       See    also  435;  Field  v.  Mark,  135  Mo.  501,  18  S, 

O'Llnda  v.  Lothrop,  21  Pick.  293.  W.  Rep.  10C4;  Buschmann  v.  Zi.  Louis, 

*  In  re  Opening  One   Hundred  and  121  Mo.  523.  26  S.  W.  Rep.  6B7;   Heiti 

Sixteenth   Street,   73   N.  Y.   St.  100,  37  v.  St.  Louis,  no  Mo.  6r8,  ig  S.W.  Rep, 

N.  Y.  Supp.  508;   Ccrf  V.  Pfleging,  94  735;  Moses  v.  Sectional  DcM;k  Co.,  84 

Cal.    131,   ag  Pac.   Rep.  417:  Ward  v.  Mo.    342;     Eureka   v.    Armstrong,   83 

Farwell,  6  Colo.  66;  In  re  Opening  of  Cal.  623,  23  Pac.  Rep.  g38.  33  Pac.  Rep. 

Brookljrn  St.,  118  Pa.  St.  640,  13  Ad.  loSj. 
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DBDIOATIOK   AT    OOHHON    LAW.  [§  433. 

intention  on  the  owner's  part  to  dedicate  the  land  to  pnblic  use  as  s 
highway.' 

A  description  of  land  as  bounded  on  one  side  by  the  continaation 
of  a  side  hne  of  a  street,  does  not  constitute  a  dedication  of  the  land 
for  a  street,  ap  to  and  past  the  premises  conveyed,  though  a  contin- 
uation of  the  street  was  contemplated.'  Nor  is  a  dedication  implied 
by  a  division  of  land  represented  on  a  map  and  bounded  by  a  dotted 
line,  which  is  the  continuation  of  the  center  line  of  an  existing 
street;  a  note  upon  the  map  stating  that  the  survey  and  calculations 
were  made  from  the  center  of  the  street,  supposing  that  if  the 
land  were  ever  laid  out  in  lots,  the  street  would  be  extended,* 

433.  Tba  placing  of  a  gate  aoroas  a  way  ia  avidenoe  of  an  inten- 
tion on  &e  part  of  the  owner  not  to  dadioate  it  to  the  public  use ;  * 
but  if  the  way  is  already  in  use  by  the  public  as  a  highway,  the 
erection  of  a  gate  is  not  conclusive,  and  the  act  itself  may  be  con- 
sistent with  an  intention  to  permit  the  pnblic  to  nse  it  as  a  highway. 
The  fact  that  the  gate  is  left  open  during  the  day  and  only  closed 
at  night  for  the  purpose  of  preventing  injury  to  those  who  use  it 
or  to  prevent  the  public  from  driving  upon  the  owner's  wharf,  is 
not  inconmstent  with  its  dedication  to  the  public* 

If  the  owner  of  the  land  acts  by  express  penuission  of  a  municipal 
officer  in  placing  a  gate  across  tlie  highway,  the  right  of  the  public 
is  not  lost.* 

The  fencing  of  a  strip  of  land  claimed  to  be  a  highway  is  not 

>  Word  V.  Farwelt,  6  Colo.  66;  People  Rep.  156,  33  L.  R.  A.  736;   Hibb«rd  v. 

T.   Dreher,   loi   Cal.   371,  35  Pac.  Rep.  Mellville     (Cal.),   33    Pac.    Rep.    soi; 

S67.  Smiihers  v.  Fitch,  83  Cal.  153,  33  Pac. 

'Atwood  V.  O'Brieo,   80  Me.  447.  '5  Rep-  935;  Quinn  v.  Anderson,  70  Cal. 

Atl.   Rep,  44;  Sandford  v.   Covingion  454,    11    Pac.   Rep.   746;    HufTnian   v. 

(Ky.),  14  S.  W.  Rep.  497-  Hall,  101  Cal.   36,  36  Pac.   Rep,  417; 

'Covington  v.  McDonald,  94.  Ky.  i,  Herhold  v.  Chicago,  108  III.  467,  6  Am, 

31  S.W.  Rep.  335,  Lewis,  J.,  said:  "All  tc    Eng.   Corp.   Cas.    no;    Proclor   v. 

that  can  be  reasonably  inferred  from  Lewislon.  35  III.   153;  Commonwealth 

the  various  deeds  and  maps  is  that  an  v.  Kewbury,  i  Pick.  51;  State  v.  Strong, 

extension   of    Sixteenth   street    might  35  Me.  21)7 ;   Hall  v.  Baltimore,  56  Md. 

Bometime  in  future  be  made,  when  the  1S7;   Cook  v.   Hillsdale,   7   Mich.   115; 

owner  could,  at  his  election,  dedicate  State  v.  Green.  41  Iowa,  693, 

his  land  for  the  purpose,  or  demand  '  People  v.  Eel  River  &  E.  R.  Co.,  oS 

compensation."  Cal.  66;.  33  Pac.  Rep,  728;  Indianapo- 

*  Roberts   v.    Karr.    I    Campb,    363;  lis  v.  Kingsbury,  loi  Ind.  zoo. 

Healey   v.    Batley,   L.  R.   19  Eq.  375;  'Schwerdtle  v.   Placer   County,   toS 

Lewis  V.  Portland,  as  Oreg.  133, 35  Pac.  Cal.  589,  41  Pac.  Rep.  44S. 
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coDclusire  of  a  dedication,  tbongh  it  may  be  some  eviaenca  of  as 
intention  to  dedicate.' 

The  removal  of  a  fence  or  gate  which  tlie  owner  of  a  way  lias 
maintained  acroBS  it  is  no  proof  of  a  dedication  to  the  public,  in 
case  the  owner's  tenants,  as  well  as  the  public,  continuously  use  it.' 

If  land  platted  with  lota  and  streets  so  designated  on  the  plat  or 
map  remains  fenced  in  one  large  tract  and  cultivated  by  the  owner, 
and  no  part  of  it  is  used  as  a  highway,  and  there  has  been  no  accept, 
ance,  these  facts  show  that  there  has  been  no  dedication  to  the 
public* 

434.  The  payment  of  taxes  assesaed  ty  the  local  authorities  is 
evidence  tending  to  show  that  there  has  been  no  dedication  of  the 
land  so  taxed,*  This  circumstance,  however,  is  not  entitled  to  much 
weight;  and  if  the  land  has  in  fact  been  dedicated  to  the  public,  the 
fact  that  it  has  been  taxed  will  not  defeat  the  dedication.' 

A  city  is  estopped  to  claim  land  dedicated  to  public  use,  hut 
never  used  by  the  public,  as  against  one  wl^o  has  occupied  the  land 
and  has  paid  taxes  thereon  as  being  his  private  property.' 

436.  The  recording  of  a  plat  showing  streets,  alleya  or  courts, 
afibrda  a  presumption  of  a  dedioatiou  of  it  to  public  use,  and  if  there 
is  anytliing  further  to  indicate  an  intention  that  it  may  be  devoted  to 
public  use,  it  will  amount  to  a  complete  dedication,'  Thus,  where 
a  certificate  indorsed  on  a  map  recited  that  "  the  alley  in  the  rear 
of  the  front  lots  is  for  the  accommodation  of  said  lots,  and  the  court 
shown  as  '  Darling  Place  '  is  given  as  a  public  promenade  for  foot 

'  Oiuwa  V,  Yenuer,  i6o  111.  509,  43  v.  Wright,  69  111.  31S;  Getchell  v, 
N.  E.  Rep.  601;  Waggcman  v.  Norih  Benedict,  57  Iowa,  121;  Ellswonh  v. 
Peoria,  155  111.  545,  40  N,  E.  Rep.  485;  Grand  Rapids,  37  Mich.  250;  Busch- 
O'Connell  v.  Bowman,  45  III.  App.  654,  man  v.  St,  Louis,  121  Mo.  523,  fl6  S.W, 
666;  Eastern  Cemetery  Co,  v.  Louis-  Rep.  687;  Hannibal  v.  Draper,  36  Mo. 
ville  (KyO,  15  S.  W.  Rep.  rii7;  Proctor  332;  St.  Louis  v.  Gorman,  29  Mo,  593, 
V.  Lewislon,  15  111,  153.  77  Am.   Dec.   586;  San  Leandro  v.  Lc 

'  Bauman  v.  Boeclteler,  119  Mo.  189,  Breton,  72  Cal.  170,  13  Pac,  Rep,  405; 
24  S,  W.  Rep.  207.  And  see  Carpenter  Wyman  v.  State,  13  Wis.  663 ;  Schwerd- 
V.  Gwynn,  35  Barb.  395.  tie  v.  Placer  County,  108  Cal.   589,   41 

'  Phillips  V.  Day,  82  Cal.  24,  22  Pac.     Pac,  Rep.  448. 
Rep.  976,  '  Smith  v.  Osage,  80  Iowa,  84,  45  N. 

'  Ottawa  V.  Yentier,   160  111.  509,  43    W.  404,  8  L.  R,  A.  633, 
N.  E,  Rep.  601;  Bauman  v.  Boeckeler,         '  Ward  v.  Farwell,  6  Colo.  66;  Den- 
tin Mo.  189,  24  S.  W.  Rep.  307.  ver  v,  Clements,  3  Colo.  472;  Pettibone 

'  Ottawa  V,  Yeniier,   160  III,   500,43     v.    Hamilton,   40  Wis.   402;    Flack   v. 
N.  E.  Rep.  601;  Lake  View  v.  LeBahn,     Green   Island,   122  N.  Y,  107,  33  N,  Y. 
120  III.  (12,  9  N,  E.  Rep.  369:  Chicago     St.  339,  25  N.  E.  Rep.  267. 
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DEDICATION   AT   COUHON    LAW.  [g  436. 

people,  but  not  to  be  opened  for  teams  or  cattle,"  it  was  held 
that  by  the  recording  of  such  map  both  the  alley  and  the  place 
named  became  public  ways.' 

"  While  acts  of  the  owner  outside  of  the  execution  of  a  map  may 
be  coDBidered  in  determining  tlie  question  of  dedication,  yet  when 
a  map  is  executed  and  recorded,  and  conveyances  made  according 
to  it,  it  is  not  then  in  the  power  of  the  owner  to  say  that  the  lines 
npon  the  plat  have  a  difierent  meaning  than  that  which  they  appear 
to  have  upon  the  face  of  it.  This  is  certainly  so  as  to  persons  pur- 
chasing, in  good  faith,  lots  of  the  owner  according  to  the  description 
upon  the  plat  and  relying  upon  the  map  so  drawn  and  executed, 
because  none  of  the  lines  should  be  regarded  as  superfluous  or 
meaningless. " '  When  the  dedication  is  accepted  or  acted  upon  hy 
the  public  to  such  an  extent  that  a  withdrawal  of  the  offer  would 
operate  as  a  frand,  the  dedication  becomes  irrevocable.* 

436.  In  the  earns  way  a  parcel  of  land  deslgaated  on  a  plat  aa  a 
park,  publio  square  or  common  with  reference  to  which  lots  front- 
ing upon  it  have  been  sold,  is  irrevocably  dedicated  to  public  use,* 
"  There  is  no  difference  in  the  principles  applicable  to  the  dedica- 
tion of  public  streets  and  a  public  square  or  park.  In  each  case  the 
dedication  is  to  be  considered  with  reference  to  the  use  to  which  the 
property  may  be  applied  or  the  purpose  for  which  the  dedication  is 
made,  and  this  may  be  ascertained  by  the  designation  which  the 
owner  gives  to  land  npon  the  map  or  plat,  whether  it  be  a  '  street, ' 
'  square,'  or  '  park.'  "  ' 

437.  Here  passive  aoqniflBoenoe  by  the  owner  of  land  in  its  use 
by  the  publio  for  street  parposes  does  not  oonstitute  a  dedioation. 
Such  use  may  be  some  evidence  of  a  dedication,  but  it  does  not  by 

'  Pellibone  v.  Hamilton,  40  Wis.  403.  Portland,   33  Oreg.   176,  31   Pac.  R«p. 

And  9«e   Kimball  v,   Kenosha,  4  Wis.  479;  Carter  v.   Portland,  4  Oreg.  339; 

321;  Williams   v.   Smith,  23  Wis.  S94;  Goode  v.  St.  Louis,  113  Mo.  257,  3o  S- 

Weisbrod  v.  Chicago  4  N.  W.  R,  Co.,  W,    Rep.   1048.  40  Am.  &   Eng.  Corp. 

ai  Wis.  601.  Cas.6i:   Mowry  v.  Providence,  10  R.  [. 

'Great  Korthern   R.  Co.  v.  St.  Paul,  53;   Slate  v.   Travis  County,   85   Teit- 

«i   Minn,    i,   63    N.   W.    Rep.  96,  per  435,  31  S.  W.  Rep.  1029;  Hoadleyv.  San 

Buck,  J.  Ftanciaco,  50  Cal.  265;  Price  v.  Plain- 

»Great  Northern   R.  Co.  v.  St.  Paul,  field,  40  N.  J.  L.  608;  Mankato  v,  Wil- 

61  Minn.  I,  63  N.  W.  Rep.  96.  lard.  13  Minn.  1,  13 

*Avondale    Land   Co.    v.    Avondale        'Steel  v.  Portland,  33  Oreg.   176;  31 

<Ala.),  31  So.  Rep.  318;  Attorney-Gen-  Pac.  Rep.  479.  4S0,  per  Bean,  J.    And 

eral  v.  Abbott,  154  Mass.  373,  28  N.  E.  see  Archer  v.  Salinas  City,  93  Cal.  43 

Rep.  346,   13  L.  R.  A.  351;   Steel  v.  38  Pac.  Rep.  839,  16  L.  R.  A.  14s. 
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§  438,]  PUBLIC   SIGHTS    OP   WAY. 

itself  coDHtitate  a  dedicatioii.'  Mere  non-action  bythe  owner,  mere 
omission  on  his  part  to  aesert  title  against  the  pubKc,  does  not  raise 
an  implication  of  an  intention  to  dedicate  his  land  to  public  use,  nor 
does  it  estop  him  to  deny  snch  intention.' 

There  must  be  an  express  or  implied  consent  of  the  owner  of 
private  ways  that  they  may  become  public  before  they  can  actually 
be  transformed  into  public  ways.' 

The  fact  that  an  owner  of  land  permitted  the  public  generally  to 
pass  over  a  strip  of  the  land,  in  connection  with  the  use  of  the  strip 
by  himself  and  his  tenants,  does  not  show  an  intent  on  liis  part  to 
dedicate  the  strip  to  the  pubhc  nee,  where  at  times  he  maintained 
gates  across  the  strip,  and  performed  other  acts  of  ownership.* 

Where  one  has  constructed  wharves  for  his  own  use,  the  fact  that 
the  public  have  driven  upon  them  with  wagons  and  carriages,  with- 
out objection  from  the  owner,  who  has  always  used  the  wharves  in 
connection  with  his  businesB,  does  not  show  a  dedication  of  the 
wharves  for  pubhc  use,  although  the  municipal  authorities  have 
lighted  them  in  the  same  manner  as  other  portions  of  the  citj.' 

438.  A  way  eatablished  by  one  for  his  own  oonvenienoe  and 
use  does  not  beoome  a  public  way  because  the  public  also  use  it 
with  the  owner's  permission.'     Thus  the  fact  that  a  rulroad  com- 

'  Tucker  v.  Conrad,  103   Ind.  349,  2  W.  Rep.  1004;  Gowen  v.  Phila,   Exch. 

N.  E.  Rep.  803:  Franltford  &  S.  P.  City  Co.,  5  W.  &  S.  141 ;  Griffin's  App..  109 

Passenger  R.  Co,  v.  Philadelphia,  175  Pa.  Si.   150;  Brinck  v.  Collier.  56  Mo. 

Pa.  St.  lao,  34A1I.  Rep.  577;  Common-  160;  Landis  v.   Hamilton,  77  Mo.  554; 

wealth  V.  Railroad  Co.,  13J  Pa.  St.  356,  Commonwcalcb   v.    Railroad   Co.,   135 

19  Atl.  Rep.  lo;i;  Hoole  v.  Attorney-  Pa.  St.  356,  19  Ad,  Rep.  1051;  Bauman 

General,  aa  Ala.  190:  Worthington  v.  v.  Boeckder,  119  Mo.  Sup,   i8g,   34  S. 

Wade,  8a  Tex.  afi,  17  S.  W.  Rep.  sao;  W.  Rep.  207. 

San  Antonio  v.  Sullivan,  4  Te«.  Civ.  '  Buffalo  v,   Delaware,   L.  &   W.   R. 

App.  451.  aa  S.  W.  Rep.  307;  Gilder  v.  Co.,  39  N.  Y.  Supp.  4;  Irwin  v.  Dixion, 

Brenham,  67  Tex.  345,  3  S.  W.   Rep.  9  How.  10;  Lewis  v.  Portland,  35  Oreg. 

309;  Ramthun  v.  Halfman,  58  Tex.  551.  133,  35  Pac.  Rep.  356,  33  L.  R.  A.   736. 

'McKey  V,  Hyde  Park,  134  U.  S.  84,  'Pennsylvania    Company    v.    Ploti, 

10  Sup.  Ct.  513;  Bloomington  v.  Cem-  taj  Ind.  36,  34  N.  E,  Rep.  343;  Sbell- 

etery  Asso.,  136  111.  sat,  iS  N.  E.  Rep.  house  v.   Sute,   no  Ind.  jog,  11  N.  E, 

398;  Hethold  V.  Chicago,  108  Hi.  467;  Rep.  484;    Ottawa  v.  VenUer,  160  111. 

Kyle  V.   Logfan,  87  111.  64,  66;  Peyton  S09.  43   "■  E.  Rep.  601;    Kansas  City, 

V,   Shaw,   15   111.  App.   H)X;  Dicken  v.  C.  &  S.  R.  Co.  v.  Woolard,  60  Mo.  App. 

Liverpool   Sail  &  Coal  Co.,  41  W.  Va.  631;  Stacey  v.  Miller,  14  Mo,478;  Field 

Sir,  33  S.  E.  Rep.  582,  v,   Mark,   135   Mo.   503,  a8  S.  W.  Rep. 

'Sarcoxie  v.  Wild,  64  Mo.  App,  403.  1004;  Bauman  v.   Boeckeler,    119  Mo. 

'Field   V.   Mark.   135   Mo.  joa,  aS  S.  1S9,  34  S.  W. Rep.  307;  Laodis  v.  Ham- 
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DEDIOATION   AT   COMMON    LAW.  [§  439. 

•pony  opens  and  grades  a  strip  of  land  to  be  osed  as  an  approach  to 
its  Etation  does  not  amount  to  a  dedication  of  the  ground  to  the 
public  for  use  as  a  street.  "  To  hold  otherwise  would  be,  in  effect, 
to  affirm  that  a  dedication  to  the  public  oceure  whenever  a  railroad 
company  opens  and  prepares  a  convenient  way  over  its  own  ground 
to  its  depot.  As  a  matter  of  course,  the  public  have  rights  in 
respect  to  the  use  of  the  ground,  but  only  as  the  use  is  in  some  way 
related  to  travel  or  traffic  with  the  railroad  company."  ' 

If  an  abutting  owner  conetructB  a  board  walk  along  the  side  of  a 
highway  for  his  own  convenience,  mere  use  of  it  by  the  public  is  in 
no  sense  a  dedication  of  it  to  the  public,  or  evidence  of  its  accept- 
ance as  a  part  of  the  public  highway  by  the  township,  and  the 
owner,  therefore,  may  remove  it  at  his  pleasure.* 

An  owner  may  make  a  limited  dedication  in  favor  of  the  public, 
resumable  at  hie  mere  pleasure,  or  may  suffer  a  permissive  use  by 
the  public  for  all  purposes  of  passage,  jointly  with  himself,  without 
in  any  degree  impairing  his  right  to  terminate  such  privilege  at  any 
time.* 

439.  The  mere  use  by  the  public  of  a  road  through  woodland  or 
other  vaoant  and  uuinolosed  land  does  not  oreate  a  public  right  of 
way,  unless  the  use  is  shown  to  have  been  adverse.  "  The  use  of  a 
way,  for  twenty  years,  through  enclosed  ground,  implies  that  it  is 
adverse ;  but  when  it  runs  entirely  through  unenclosed  forest  it  is 
merely  permissive.  In  the  first,  there  is  tlie  presumption  of  a 
grant,  which  cannot  be  resisted  but  by  proof  to  rebut  it;  in  the 
other,  this  presumption  does  not  exist  but  by  some  evidence  to 
raise  it."  * 

ilton,  77  Mo.  554;  BHnclc  v.  Collier,  56  BaUimore,45Mil.Sia;Greenv.Bethea, 

Mo.   160;  Slate  v.  Young,  27  Mo.  3S9;  JO  Ga.  896. 

Weiss  V.  South  Betblebem,  136  Pa.  St.  ■  Pennsylvania    Company   v.    Ploti, 

394.  30  Atl.  Rep.  Sol,  31  Am.  &  Eng.  125  Ind.  36,  34  N.  E.  Rep.  343,  34s,  per 

Corp.  Cas.  64;  Slate  v.  Gross,  119  N.  Mitchell,  C.  J. 

C.   868,  36  S.   E,   Rep.    91 ;  Collins  v.  '  Commonwealth  v.  Barker,  140  Pa, 

Patterson,  119  N.  C.  603,  36  S.  E.  Rep.  St.  189,  31  Atl.  Rep.  143. 

154;  Boyden  v.  Achenback,  79  N.  C.  *  Weiss  v.  South  Bethlehem,  136  Pa. 

539;  State  v.  Fisher,  117  N.  C.  733.  33  Si.  194,  aoAtl.  Rep,  801,  33  Am.  &  Eng. 

S.  E.  158;  People  v.  Osborn,  84  Hun,  Corp.  Cas.  64;  Goiren   v.  Phila.  Exch. 

441.  33  N.  Y.  Supp.  3s8,  6s  N.  Y.   Si.  Co.,  s  W.  &  S.  141;  Griffin's  App..  109 

S56;  Gage  v.   Mobile   4  O.  R.  Co.,  84  Pa.  St.  150:  Homer  v.  Riker,  79  Mich. 

Ala,    334,   4   So.    Rep.  415;    Morse   v.  551,  44  N.  W,  Rep.  g;;. 

Ranno,  33  Vt.  600;  Bowers  v.  Suffolk  *  Hutto  v,  Tindall,  6  Rich   396,  401, 

Manuf.  Co.,4Cusb.  333:  McCormickv.  per    Frost,   J,      And    see    Onstott    v. 

34!) 
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§  440.]  PUBLIC   BIGHTS   OF  WAT. 

Tlie  rule  of  dedic&tion  and  acceptance  bj  use  shoold  also  be  cau- 
tiouBlj  applied  to  roadwaye  across  wild  land  or  acroBB  vacant  city 
blocks.  "  A  block  of  land,"  sajB  Jndge  Dillon,'  "  oft«n  lies  open 
in  a  town  or  city,  and,  for  mere  convenience,  foot  passengers,  even 
wagons,  may  for  years  pass  over  it  diagonally,  making  tliereon  a  well- 
defined  pstli  or  road.  Ordinarily,  there  would  be  no  dedication,  how- 
ever long  tliis  continued.  But  if  the  same  amount  of  travel  was  at 
the  end  of  a  recorded  street,  and  between  that  and  another  street,  long 
nee  and  long  acquiescence  would  be  evidence,  and,  if  continued 
sufficiently  long,  might  be  conclusive  evidence  of  a  dedication." 

It  requires  less  proof  to  establish  a  street  by  user  where  such 
street  serves  to  unite  disconnected  ends  of  two  established  streets^ 
than  where  the  street  claimed  runs  diagonally  across  a  block.  The 
indications  in  the  latter  case  would  be  tliat  the  use  of  the  street  was 
permissive,  and  not  adverse  to  the  rights  of  the  owners  of  the  land.* 
440.  Idpse  of  time  for  the  atatutorj  period  of  limiUition  is  not 
necessary  to  ahow  a  dedioation  by  use.  All  that  is  necessary  to 
establish  a  highway  is  to  clearly  show  a  dedication  by  the  owner  and 
an  acceptance  by  the  public.  If  the  owner  of  the  lands  knows  that 
for  some  years  the  public  has  used  the  road  as  a  highway  and  that 
public  funds  have  been  expended  in  its  improvement,  and  he  acqui- 
esces in  this  use,  evidence  of  such  use  and  acquiescence  tends  to 
prove  an  actual  dedication,'  It  ia  a  general  rule  of  law  that  a  con- 
clusive presumption  of  dedication  arises  from  the  continued  use  of 
a  way  by  the  public  for  a  length  of  time  equal  to  the  statutory 
period  of  limitation  ;*  but  an  actual  dedication  may  be  shown  without 
Murray,  22  Iowa.  457;  Ottawa  v.  Yent-  Iowa,  346;  Manderschid  v.  Dubuque, 
zer,  160  II!,  509,43  N.  E.  Rep,  601;  Kyle  ag  Iowa,  73,  4  Am.  Rep.  196;  Common- 
V.  Logan.  S7III.  64;  Chicago  v.  Stinson,  wealth  v.  Coupe,  laS  Mass,  63,  65,  per 
H4  III.  510.  17  N.  E.  Rep,  43;  Brushy  Endlcolt,  J.;  Witter  v.  Damilz,  81  Wis. 
Mound  V.  McClimock,  150  111.  139;  385,51  N.  W,  Rep.  575;  Tallmadge  v. 
Warren  V.Jacksonville,  15  111.  236;  Tul-  East  River  Bank,  36  N.  V.  105 ;  Kansas 
wiler  V.  Kendall  (Ala.),  ai  So.  Rep.  33*-     City  Milling  Co.  v.  Riley.  133  Mo.  574, 

'Onaiottv, Murray, 22lowa,4S7,469;  34  S.  W.  Rep.  835;  Vossen  v,  Dautel, 
In  Matter  of  HandStreet.  ssHun,  206,  5  116  Mo,  379;  Price  v.  Breckenridge,  92 
N.  Y.  Supp.  158;  Roieil  v.  Andrews,  Mo.  378;  Buschmann  v,  St,  Louis.  121 
103  N.  Y.  150;  Strong  v,  Brooklyn,  68  Mo.  523,  36  S.  W.  Rep.  687;  HeJti  v. 
N,  Y.  i;  RequA  v.  Rochester,  45  N.  Y.  St.  Louis,  no  Mo.  616.  19  S.  W.  Rep, 
129.  735:     Hope  V.  Barnett,  78  Cal.  9,  20 

'  Waring  V.  Little  Rock,  62  Ark.  408,  Pac.  Rep.  345;  Schwerdtle  v.  Placer 
36  5.  W.  Rep.  34.  County,  loS  Cal.  5S9,  41  Pac.  Rep.  448; 

'Slate  V.  Birmingham,  74  Iowa,  407,     San  Francisco  v.  Scott,  4  Cal.  1 14. 
38  N.  W.  Rep.  121:  Fisher  V.  Beard,  33        *See  gg  4S7,  4H. 
350 
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DSDICATWN  AT   COHKON   LAW.  [§  440. 

regard  to  lapse  of  time  by  proving  such  facte  and  sach  conduct 
on  the  part  of  the  landowner  as  amount  to  a  legal  dedication  or 
estop  liim  from  denying  it.'  "  Ways  by  preecription  and  ways  by 
dedication  rest  upon  entirely  difEerent  principles.  The  first  is 
established  upon  evidence  of  user  by  the  public,  adverse  and  con- 
tinuous, for  a  period  of  twenty  years  or  more;  from  which  use  arises 
a  presumption  of  a  reservation  or  grant,  and  the  acceptance  thereof, 
or  that  it  has  been  laid  out  by  the  proper  authorities,  of  which  no 
record  exists.  The  second  is  created  by  the  pemiiseion  or  gift  of 
the  owner,  and,  upon  the  acceptance  of  such  gift  by  the  public 
Huthorities,  it  becomes  a  way,  and  the  owner  cannot  withdraw  his 
dedication. " ' 

A  dedication  may  be  shown  by  use  for  a  very  short  time  under 
circumstances  showing  a  conclusive  appropriation  of  a  way  to  public 
use,  !No  particular  lengtli  of  time  is  cBsential  to  make  a  dedication 
valid  and  irrevocable.  The  dedication  and  acceptance  may  both 
concur  on  a  single  day.  All  that  is  needed  in  any  case  is  room  for 
the  estoppel  to  operate.*  "  Time,  therefore,  though  often  a  material 
ingredient  in  the  evidence,  is  not  an  indispensable  ingredient  in  the 
act  of  dedication.  It  is  not  like  a  grant,  presumed  from  the  length 
of  tiioe;  for  if  the  act  of  dedication  be  unequivocal,  it  may  take 
place  immediately.  For  instance,  if  a  man  bnilds  a  double  row  of 
houses,  opening  into  an  ancient  street  at  each  end  of  it,  makes  a 
street  between  them  and  between  the  two  streets,  and  sells  or  rents 
the  houses,  that  is  instantly  a  public  highway.  If  it  is  accepted  and 
used  by  the  public  in  the  manner  intended,  the  dedication  is  com- 
plete, and  it  will  preclude  fiio  owner  and  all  claiming  in  his  right 
from  asserting  any  ownership  inconsistent  with  such  use."  * 

In  Massachusetts,  since  1S46,  a  highway  cannot  be  established  by 
dedication.'  Before  the  statute  of  that  date  a  highway  could  be 
established  by  dedication  ae  well  as  by  prescriptive  use  for  twenty 

'  McKey  v.  Hyde  Park,  134  U.  S.  84.  '  Cook  v.   Harris.  61  N.  V.  44B,  454. 

10  Sup.  Ct.  Rep.  512;  Stale  V.  Birming-  per  Earl,  C;  Flack  v.  Green   Island. 

ham.  74  Iowa,  407.  38  N.  W.  Rep.  i2i;  I3a  N.  Y.   107,  33  N.  V.  St.  339.  as  N. 

Kaasas  City  Milling  Co.  v.  Riley,  133  E.  267;  Schwerdtle  v.  Placer  County, 

Mo-   S74>   34  ^'  W-   ^CP'   835:    BuBch-  108  Cal.  s3g,  41   Pac.  Rep.  448:   Plum- 

mann  v.  St.  Louis,  isi  Mo.  S23,  36  S.  mer  v.   Sheldon,  94  Cal.  533,    39  Pac. 

W.   Rep,   587;  Heit*  v,   S(.  Louis,  no  Rep.  947. 

Mo.  618,  19  S.  W.  Rep.  735;  Morgan  v.  «Ogle  v.  Phila.,  Wilra.  &  Balio.  R. 

Railroad  Co.,  96  U.  S.  716-  Co..  3  Houst.  367,  373.  per  Gilpin.  C.  J. 

*  Commonwealth  v.  Coupe.  isS  Mass.  *  Act  at  1S46,  ch.  303;  P.  S.  1883.  ch. 

63,  6s.  per  Endicott,  J.  49.  §  94- 
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§§  441,  442.]  FTBLio  Bioars  of  wat. 

years.  Bnt  ednce  that  statute  the  highway  can  be  establiebed  only 
ill  the  manner  preecribed  by  statute  or  by  prescriptiTe  use,  the 
Btatnte  not  applying  to  ways  established  by  prescription,' 

441.  Use  alone  by  the  public  is  not  enough  to  establiah  the  ibot 
of  a  dedicsation,  unless  such  use  is  necessary  for  the  public  accom- 
modation, and  is  of  eucli  extent,  and  is  so  long  continued  aa  to  raiae 
a  presumption  that  the  owner  intended  to  dedicate  to  the  public.^ 

Wliere  an  allied  highway  was  on  or  near  a  beach  of  the  Atlantic 
ocean,  and  the  evidence  showed  that  only  a  few  teams  passed  over 
it  for  the  purpose  of  collecting  rockweed  and  driftweed,  and  this 
occurred  at  only  certain  seasons  of  the  year,  that  most  of  the  way 
no  wheel  marks  were  distinguishable  at  any  time,  tihat  at  many 
points  the  course  of  travel  changed  from  time  to  time  as  tlie  waters 
washed  away  the  soil,  that  the  way  was  not  fenced  or  repaired,  or 
in  any  way  recognized  by  tlie  public  authorities,  it  was  held  that  the 
use  furnished  no  evidence  of  a  public  necessity  for  a  highway  and 
none  of  a  dedication  to  the  public  use.* 

User  alone  is  not  sufficient  of  itself  to  establish  dedication  by  the 
owner,  except  it  appear  clearly  that  sucli  user  was  with  the  knowl- 
edge and  consent  of  the  owner,  or  without  his  objection,  and  nnder 
such  circtunetances  as  fairly  to  give  rise  to  the  presumption  that  the 
owner  intended  to  dedicate  to  such  use.* 

The  assent  of  the  owner  of  land  to  its  use  by  the  public  as  a 
street  and  the  actual  enjoyment  by  the  public  of  the  use,  for  snch  a 
length  of  time  that  public  accommodation  and  private  rights  would 
be  materially  afiected  by  a  denial  or  intermption  of  the  enjoyment, 
constitute  a  dedication.' 

442.  Iiong  continued  adverse  use  of  a  way  by  Oxe  publio  ralBaa 
a  prsBumption  of  the  owner's  oonsent,  and  of  a  dedication  by  him.' 

'  Commonwealth  v.  Coupe,  ii8  Mass.  >  State  v.  Nudd.  33  N.  H.  337. 
63;  Commonwealth  v.  Holliston,  107  ^Demarctnl  v.  Sao  Francisco,  107  Cat. 
Mass.  332;  Commonwealth  v.  Taunton,  403,  40  Pac.  Rep.  496. 
[6  Gray,  S3S;  Jennings  v.  Tisbury,  5  '  Marion  v.  Skillman,  137  Ind.  130,  ib 
Gray,73,  Thedocirine  that  a  highway  N.  E.  Rep.  676,  11  L.  R.  A.  55;  Indian- 
could  be  established  by  dedication  was  apolis  v.  Kingsbury,  loi  Ind.  300,  ji 
first  declared  in  this  State  in  1837.  Am.  Rep.  749;  Summers  v.  State,  ji 
Hobbs  V.  Lowell,  ig  Pick.  405.  Ind.  301;  Mauclc  t.  State,  66  Ind.  177. 

'Slarr  v.   People,   17    Colo,  458,   30  •  Jarvis  v.  Dean,  3  Bing.  447;   Atlor- 

Pac.  Rep.  64;  Klenk  v.  Walnut  Lake,  ney-General  v.  Biphoaphale  Co.,  tl  Ch. 

51  Minn.  381,  53  N.  W.  Rep.  703;  Case  D.  337;  Mann  v.  Brodie.  L.  R.  10  App. 

V.  Favier,  la  Minn.  89.  Cas.,  378;  Cincinnati  v.  White,  6  Pet. 
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The  period  of  nee  reqiiired  to  raise  &  conclusive  pi'esumptioa  is  that 
requisite  for  the  acquisition  of  title  bj  adverse  possession,'  But  a 
presumption  of  s  dedication  may  arise  from  the  use  of  the  land  bj 
the  public  for  a  very  short  period,* 

Where  a  railway  company  laid  its  track  over  a  traveled  street  or 
road  used  by  the  public  as  a  highway,  which  had  not  been  legally 
laid  out  aa  auch^  and  the  public  contiuned  to  use  the  crossing  as  a 
highway  for  many  years,  without  interference  by  the  railway  com- 
pany, which,  on  the  contrary,  kept  it  in  proper  repair  for  public 
use,  and  planked  it,  and  built  cattle-guards  on  each  side  of  it,  it 
was  held  that  there  was  sufficient  evidence  of  a  dedication  of  the 
crossing  for  public  use  as  a  highway.* 

When  one  has  dedicited  land  to  the  public  for  use  as  a  highway, 
he  is  estopped  to  reassert  any  right  to  the  possession  of  the  land,  at 
least  so  long  as  it  remains  in  the  public  use ; '  although  the  town  or 
city  has  not  foniially  accepted  the  street  bo  dedicated.* 

The  presumption  of  a  dedication  from  public  use  is  rebutted  by 
showing  tliat  such  use  was  not  as  of  right,  but  by  sufferance  of  the 
owner;  or  by  showing  that  such  use  was  only  occasional  and  tem- 
porary, or  was  interrupted  by  the  owner  whenever  he  chose  to 
interrupt  it.* 

443.  A  dedioatiDn  at  common  law  oan  only  be  made  to  the  publio. 
Strictly  a  dedication  cannot  be  made  to  an  individual,  or  to  a  cor- 
poration, though  the  corporation  ac<[uires  its  rights  of  way  for  a 
public  purpose,  as  in  the  ease  of  a  railroad  company.  Such  a  cor- 
poration cannot,  in  any  proper  sense,  be  regarded  as  constituting 

431;  Maion  V.  Sionx  Falls,  3  S.  D.  640,  Evans.  37  Ind.  129;    Princeton  v.  Tem- 

51  N.  W.   Rep.  7701  Case  v.  Favier,  13  pleloo,  71  III.  6S;  Pricchard  v.  Atkin. 

Minn.  89.  son,  4  N.  H,  g;  Graham  v.  Hannett,  10 

'  Schwerdtle  v.   Placer  County,    ro8  Neb.  517,  7  N.  W.  Rep.  iBo. 

Cal.  sBg,4t  Pac.448;   Huffman v.  Hall.  'St.  Paul.  Minneapolis  &  M.  R.  Co. 

l03Cal.l6;Woolardv.  Chymer(Tenn.),  v.  Minneapolis,  44  Minn.  149,  46  N.  W. 

35  S.  W.  Rep.   1086;   Hunler  v.  Sandy  Rep,  314. 

Hill, 6  Hill, 407:  Flackv.  Green  Island,  'Adams  v.   Saratoga,  11   Barb.  414; 

132  N.  Y.  J07.  30  N.  Y.  St.  339,  25  N.  Moose  v,  Carson.  104  N,  C,  431,  10  S. 

E.   Rep.   267;    Wickliffe   v.    Magruder  E.  Rep.  689. 

<Ky.),   13  S.  W.   Rep.   523,   I3   Ky.  L.  'Groean   v.   Hayward,  4  Fed.  Rep. 

Rep.  14.  '^I ;  Moose  v.  Carson,   104  N.  C.  431. 

■Cincinnati   v.   White,. 6    Pet.   431;  10  S.  E.  Rep.  689. 

Hobbs  V.  Lowell,  19  Pick.  405;  Strong  'Huffman  v.  Hall,  loa  Cal.  36,  36 

V.  Malteever,  loa  Ind.  S78.  i  N.  E.  Rep.  Pac.  Rep.  417. 
503,  4  N.  E.  Rep.  11;    EvansvHle  v. 
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§  444.]  PDBLIO    BiaBTS   OF   WAT. 

the  public,  or  any  portion  of  the  public,  to  which  commoQ-law  dedi- 
cations of  land  can  be  made.'  "  At  the  common  law  thej  were  con- 
fined to  the  purpose  of  highways,  bat  in  this  country  the  doctrine  has  a. 
wider  application,  and  its  limits  have  been  judicially  defined  as  extend- 
ing to  public  squares,  common  lots,  buiying  grounds,  school  lots,  and 
lots  for  chorch  purposes  and  pious  and  charitable  uses  generally,  and 
in  many  cases  where  the  use  was,  either  expressly  or  from  the  neceseily 
of  the  case,  limited  to  a  small  portion  of  the  public.  But  we  are 
referred  to  no  decision,  and  we  think  none  can  be  found,  where  a  dedi- 
cation of  this  character,  made  for  any  other  purpose  than  one  strictly 
public,  has  been  sustained.'"  Though  a  railroad  corporation  is 
charged  with  public  duties,  its  property  is  private  property,  acquired 
for  the  pnrposesof  a  private  enterprise.  "  The  corporation,  for  ita 
own  profit  and  advantage,  accepts  the  franchises  offered  by  the  State, 
and  assumes  to  perform  the  functions  and  duties  required  by  the 
State,  but  with  its  own  property.  The  ownership  of  the  property 
is  private,  though  the  use  required  to  be  made  of  it  is  public.  The 
private  ownership  prevents  the  acquisition  of  it  by  dedication,"  * 

A  dedication  cannot  be  made  to  a  part  only  of  the  public,  as,  for 
instance,  to  a  parish.*  A  permission  t«  a  certain  part  of  the  public 
to  use  a  way  is  a  license  and  not  a  dedication."  It  is  not  necessary 
that  all  the  public  should  actually  use  a  way  to  constitute  it  a  public 
highway,  but  only  that  its  use  should  be  open  to  the  public  in 


444.  A  dedication  can  only  be  mads  by  the  owner  of  the  land  in 
fee.^     A  mortgagor  as  against  the  mortgagee  and  those  claiming 

'  Lake   Erie   &   Western   R.    Co.   v.  '  Watson  v.  Chicago,  M.  &  St.  P.  R. 

Wbitham,   155   III.   514,   529.  4°   N.  E.  Co.,  46  Minn.  321,  48  N.  W,  Rep.  nag. 

Rep.  1014,  as  L.  R.  A.  613,  46  Am.  St.  46  Am.  &  Eng.  R,  Co.  543. 

Rep-  355.     Also  Louisville,  St.  L.  &  T.  *  Poole  ».  Huskinson,  11  M.  &  W.  827; 

R.  Co.  V.  Stephens,  q6  Ky.  401,  l6  Ky.  Bermondsey  v.  Brown,  L.  R.  1  Eq.  204, 

L.  Rep.  552,  29  S.  W.  Rep.  14.  49  Am.  '  White  v.  Bradley,  66  Me.  254. 

St  Rep, 303;  Watson  v.  Chicago,  M.  &  'Ward  v.  Davis,  3  Sandf.  50a. 

St.  P.  Ry.  Co.,  46  Minn.  321,  48  N.  W.  'Nelson    v.    Madison,   3   Bias.   444; 

Rep.  Il2g,  46  Am.  &  Eng.  R.  Co.  543;  Lownsdalc  v.    Portland,  Deady,  i,  39; 

Todd  V.  Pittsburg,  F.  W.  &  C.  R.  Co..  Hoole  v.  Attorney-General,  32  Ala.  190; 

19   Ohio  St.   514:    California  Acad,  of  Edwardsville  v.  Barnsback,  66  111.  App. 

Sci.  V,  San  Francisco,  107  Cal.  334,  40  381;  Kyle  v.  Logan.  87  III.  64;  Shields 

Pac.  Rep.  426,  V.   Ross,    158    III,   314,   226,  41   N.   E. 

•Lake   Erie   &   Western   R,   Co.   v.  Rep.  985;  Elson  v.  Comsiock,  150  IlL 

Whitham,   155   III.   514,   52Q,  40  N.  E.  303,   37  N.  E.   Rep.  207;  Hawthorn  v. 

Rep.  1014,  per  Bailey,  J.  Myers,  te  Ky.  L.  Rep.  608,  37  S.  W. 
354 


OgitzedbyCoOgIC 


DEDICATIOH  AT   COMMON    LAW.  [§  444. 

under  him  cannot  make  a  valid  dedication,  althongb  the  mortgagor 
is  the  owner  as  to  all  other  pereons,  and  they  cannot  object  to  his 
dedication.  The  mortgagee  may  make  the  dedication  good  by 
assenting  to  it.' 

One  in  the  actnail  poeseBsion  and  occupancy  of  land,  but  not  own- 
ing the  legal  title,  cannot  make  an  effectual  dedication.'  But  a 
dedicatioa  by  one  not  having  the  legal  title  may  become  efEective  on 
the  subsequent  vesting  of  the  legal  title  in  him  and  aa  acceptuice 
by  the  public  authorities.'  The  after-acquired  title  "feeds  the. 
estoppel."* 

But  one  having  an  equitable  title  to  land  may  make  a  vahd  dedi- 
cation of  it  to  the  public  if  he  ratiHes  and  con&ms  the  first  appro- 
priation of  it  after  he  has  obtained  the  legal  title.'  And  one  who  is 
acquiring  title  under  the  homestead  laws  of  the  United  States  may 
make  a  good  dedication  of  a  portion  of  it  for  public  use  if  he  ratifies 
and  confirms  it  after  ohttuning  a  patent  to  the  land,  in  case  the 
public  has  accepted  the  dedication  and  used  the  land  continuously 
both  before  and  after  the  issue  of  the  patent.*  But  such  a  dedica- 
tion is  ineffectual  unless  the  person  making  it  afterwards  acquires 
full  title  to  the  land  and  ratifies  the  previous  dedication.' 

If  one  having  title  to  but  half  of  a  street  sixty-six  feet  in  width 
attempts  to  dedicate  the  whole  street  his  dedication  as  to  the  haJf  of 


l^Ep-     593;    Boerner   v.   McKillip,    53  *  Kansas  City  Milling  Co.  v.  Riley, 

Kan.  508,  35  Pac.  Rep.  S:  RUchle  v.  133  Mo.   574.  34  S.  W.  Rep.   835;  Sar- 

Kansas,  ti.  &  D.  R.  Co.,  55  Kan.  36,  coxie  v.  Wild,  64  Mo.   App.  403;   Mc 

39  Pac.  Rep.  718;  Brooks  V.  Topcka,  34  Shane  v.  Moberly,  79M0.  41;  Hannibal 

Kan.  a77. 8  Pac.  Rep.  392 ;  Kansas  City  v.  Draper,  36  Mo.  33a ;  Kyle  v.  Logan, 

Milling  Co.  v.  Riley,  133  Mo.  574,  34  5.  67  111.  64;  Ward  v.  Davis,  3  Sandf.  502. 

W.  Rep.  835;  McShane  V.  Moberly,  79  See,    however,    Benn    v.    Htitcher,   81 

Mo.  41 ;  Warren  v.  Brown,  31  Neb.  8,  47  Va.  25. 

N.  W.  Rep.  633;    Niagara  Falls  Co.  t.  'Kansas  City  Millingt  Co.  v.  Riley, 

Backman,  56  N.   Y.  a6i;    Holdane  v.  133  Mo,  574,  34  S.  W.  Rep.  835, 

Cold  Spritigs,  21  N.  Y.  474;   Buffalo  v.  *  Napa  v.   Howland,   87   Cal.  84,   15 

Harling,  50  Minn.  S5t.  5=  N.  W.  931;  Pac.  Rep.  147. 

Church   V.   Portland,   iS   Oreg.  73,   32  'Cincinnati   v.   White,   6   Pet.   431; 

Pac.  Rep.  528,  27  Am.  &  Eng.  Corp.  Wright  v.  Tukey,  3  Cush.  290. 

Cas.  29,  6  L.  R.  A.  3jg;  Bushnell  v.  *  Hagaman  v.  Dittmar,  24  Kan.  43| 

Scott.  21  Wis.  457,  94  Am.  Dec.  555.  Logan   v.   Rose,   83  Cal.   263,  36  Pac, 

■  Roberts  v.   Columbia,   G.  &  S.   T.  Rep.  106. 

Turnpike  Co.  (Tenn.),  38  S.  W.  Rep.  '  Smith   v.   Smith,   34   Kan,    293,    B 

S87;    Hoole    V.    Attorney-General,    22  Pac.  Rep.  365. 
Ala.  190. 
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the  street  which  be  does  not  own  fails,  bat  the  dedication  holds 
good  ae  to  tLe  other  half.' 

A  dedication  by  a  lessee  witbont  the  coneent  or  ratification  of  the 
owner  in  fee  is  not  binding  upon  him.  Even  a  dedication  hy  a 
lessee  holding  under  a  lease  for  the  term  of  ninety-nine  j^ears,  and 
the  use  of  the  way  by  the  public  during  that  time  is  not  binding 
upon  the  reversioner,  but  he  may,  at  tlte  expiration  of  the  lease,  enter 
and  close  the  way;  *  unless  the  circnmstances  are  snch  that  the  rever- 
sioner would  be  presnmed  to  have  had  notice  of  the  public  use,  and 
to  have  consented  to  such  use.' 

A  dedication  by  a  lessee  is  binding  upon  him  and  his  assigns 
during  his  term.* 

One  having  merely  a  right  of  way,  whether  appurtenant  or  in 
gross,  cannot  transfer  such  an  interest  to  the  pnblic  as  to  authorize 
the  use  of  the  way  as  a  public  highway." 

The  fact  of  dedication  does  not  depend  entirely  upon  the  acts  of 
the  owner  at  the  time  the  pnblic  first  used  the  laud  as  a  highway, 
but  it  may  be  established  by  the  acts  of  bis  successors  in  title.' 

If  one  making  a  dedication  for  a  street  owns  a  part  only  of  the 
land  dedicated,  the  dedication  is  good  as  to  that  part  of  the  land 
owned  by  him,  but  void  as  to  the  part  not  so  owned.' 

446.  CiorporationB  having  publio  duties,  and  truatees  holding 
lands  fbr  publio  uses,  may  dedicate  lands  to  the  publio  tor  highways, 
when  such  use  b  not  inconsistent  witli  the  purposes  for  which  the 
lands  were  held  in  trust,  or  incompatible  with  the  duties  required 
of  the  corporations.'  A  railroad  company  may  dedicate  a  highway 
across  land  acquired  for  its  right  of  way,*  although  such  right  of 
way  was  granted  by  congress  through  public  lands  in  aid  of  the 
construction  of  the  road."*     "  Railroad  corporations  have  the  same 

■  Shields  v.  Ross,  15S  III.  314,  41   K.  '■  EartI  v.  Chicago,  136  111.  377,  36  N. 

E.  Rep.  985.  E.  Rep.  370. 

■Wood  V.  Veal,  s  B.  &Ald.  454;  Bax-  >  Rex  v.  Leake,  S  B.  &  Ad.  469;  Grand 

ter  V.  Taylor.  4  B.  &  Ad.  7a.  Surrey  Canal  Co,  v.  Hall,  i  Man.  4  G. 

*  King  V.  Barr,  4  Camp.  16;  Jarvisv.  391;    Grand    Junction    Canal    Co.    v. 

Dean,  3  Blng.  447.  Petty,  ai  Q.  B.  D.  373. 

♦Attorney-General    v.    Biphosphate  'State  v.  Bayonne,  53  N.  J.  L.  503, 

Co.,  II  Ch.  D.  337,  338.  30  Atl.  Rep.  69,  43  Am.  &  Eng.  R.  Cas. 

'  While  V.  Wiley,  13  K.  Y.  Supp.  305,  176- 

59  Hun,  618.  "Nonhern  Pac.   R.  Co.  v.  Spokane, 

<WheatSe[d   v.  Grundmann,  164  111.  la  C.  Ct.  A.  346,  64  Fed.  Rep.  506,  56 

350, 45  M.  E.  Rep.  164;  Stone  v.  Brooks,  Fed.  Rep.  915 ;  Lake  Erie  &  W.  R.  Co. 

35  Cal.  489.  V.  Bosneli,  137  Ind.  336,  36  N.  E.  Rep. 
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rights  to  dedicate  their  lands  to  public  use  as  anj  other  proprietors, 
nnless  it  is  contrary  to  the  provisioiiB  of  their  charterB,  or  amonnts 
to  a  breach  of  their  duty  to  their  stockholders." 

II.     Staiutory  Dedication. 

446.  A  atatutorr  dedioation  is  one  made  in  oonfbrmitr  with 
statutory  proviflioiiB,  which  must  be  substantially  complied  with. 
Under  these  provisions  the  dedication  ie  generally  required  to  be 
evidenced  by  maps  or  plata  acknowledged  by  the  landowner  before 
an  officer  designated,  and  then  recorded.  A  statutory  dedication  is 
invalid  if  the  requirements  are  not  followed;'  but  a  dedication 
which  ia  defective  and  invalid  as  a  statutory  dedication,  may,  when 
the  evidence  is  snfficient,  be  sustained  as  a  dedication  at  common 
law.' 

Tlius,  an  acknowledgment  of  a  plat  made  by  the  attorney  in  fact 
of  the  owner  is  not  a  compliance  with  a  statute  requiring  ench 
acknowledgment  by  the  owner  and  does  not  operate  as  a  statutory 
dedication  of  the  street,  but  it  ie  good  as  a  common-law  dedication 
when  the  owner  conveys  the  ahntting  land  hy  such  plat.* 

But,  generally,  the  making  of  a  plat  showing  a  division  of  land 
into  lots  with  streets,  in  a  manner  insufficient  to  establish  a  statutory 
dedication,  does  not  make  a  dedication  at  common  law,  so  long  as 

1103;  People  V.  Eel  River  &  E.  R.  Co.,  Grandville  v.  Jenison,  84  Mich.  54,  47 

98  Cal.  665,  33  Pac.  Rep.  728;  Los  An-  N.  W.  Rep.  600.  affi'd  49  N.  W.  Rep. 

geles  Cemetery  Asso.  v.   Los  Angeles,  544;  Burton  v.  Martz,  38  Mich.  761. 

95  Cal.  420,30   Pac.  Rep.   523;  Green  'Banks  v.  Ogden,  a  Wall.  57;  Noyes 

V.  Canaan,  39  Conn.  157,  166.  v.  Ward,  19  Conn.  250;  Thurston  v.  St. 

'  Nofthern  Pac.  R.  Co.   v.  Spckane,  Joseph,  51   Mo.  510,  11   Am.  Rep.  463; 

13  C.  Cl.  A.  246,  64  Fed.  Rep.  506,  per  Heiiz  v.  St.  Louis,  110  Mo.  618,  19  S. 

Gilbert,  J.;  Green  v.  Canaan,  39  Conn.  W.   Rep.   735;  Maywood  Co.  v.  May- 

157;  Williams  V.  N,Y,  &  N.  H.  R.  Co.,  wood,    118   111.   61,   6  N.  E.  Rep.   866; 

39  Conn.  509.  Marsh  v.  Fairbury,  163  111.  401,  45  N. 

'  Railroad  Co.  V.  Schurmeier,  7  Wall.  E.  Rep.  236;   State  v.   Minneapolis  & 

373;  Dotiner  v.  S(.  Paul  &  Chicago  R.  M.  R.  Co.,  63  Minn.  450,  64  N.  W.  1140: 

Co.,  33  Minn.  351:  Winona  v.  HuR,  It  Pillsbury  v.   Alexander,  40  Neb.  242. 

Minn.  119;   Baker  v.  St.  Paul,  S  Minn.  56  N.  W.  Rep.  859;    Earlt  v.  Chicago, 

491;  Belleville  v.  Stookey.  23  111.  441;  136  III.  177,  36  N.  E.  Rep.  37a;  Borer 

Gosselin  v.  Chicago,  103  III.  633:  Geb-  v.  Lange,  44  Minn.  381,  46  N.  W.  Rep. 

hardt  v.   Reeves.  75  III.  301;  BlaJr  v.  358;  Chicago  v.  Drexel,  141  III.  89,  30 

Carr,   i6s  III.   ^bt,  44  N.  E.  Rep.  730;  N.  E.  Rep.   774;   Giffen  v.   Olatbe,  44. 

Detroit   v.    Detroit    &   M.   R.   Co.,   33  Kan.  343,  24  Pac.  Rep,  470. 

Mich,  173;  Vermont  Village  v.  Miller,  *Earil  v.  Chicago,  136  III.  377,  36  N, 

i6r  III.  3IO,  43  N,  E.  Rep.  975;  EartI  v.  E.  Rep.  370;  Thomsea  v.  McCormick, 

Chicago,  136  III.  377,  a6  N.  E.  Rep.  370:  136  III.  13s,  36  N.  E,  Rep.  373. 
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the  owner  retains  control  of  the  land,  and  does  not,  b;  a  Bale  of 
lots  with  reference  to  the  plat  to  the  streets  so  laid  ont,  estop  himaelf 
from  claiming  that  such  Btreets  are  not  open  and  public.^ 

447.  ITndeF  a  statutory  dedication,  the  publio  rights  aoome 
immediately  upon  the  folflUment  of  the  requirements  of  the  statute. 
In  several  States  the  title  in  fee  passes  by  a  statutory  dedication ; 
while  a  common-law  dedication  always  leaves  the  legal  title  in  the 
original  owner.*  If  snch  dedication  ie  made  before  the  town  in  which 
the  land  lies  has  a  corporate  existence,  the  fee  remains  in  abeyance, 
and  will  vest  in  the  corporation  as  Eoon  as  it  is  created.^  Dedications 
to  tlie  public  use  are  good  without  a  donee  to  take  the  title.  If 
occasion  requires,  the  legislature  as  well  as  a  court  of  chancery  may 
appoint  trustees  who  may  maintain  actions  in  regard  to  the  title.' 

The  plat  made  in  conformity  with  the  statute  has  all  the  force  of 
an  express  grant,  and  operates  to  convey  the  title  in  the  property 
for  tlie  uses  and  purposes  intended.*  Acceptance  by  the  public  is 
not  necessary  to  complete  the  dedication.  In  tliis  respect  a  statu- 
tory dedication  differs  from  a  common-law  dedication.' 

A  plat  showing  land  divided  into  lots  with  streets  traversing  the 
same,  with  a  block  in  the  center  not  subdivided  into  streets,  but 
designated  as  a  park,  operates  as  a  statutory  dedication  of  that  block 
for  a  park,  the  plat  being  acknowledged  and  recorded  in  the  man- 
ner  required  for  a  statutory  dedication.^ 

■Mason  v.  Chicago.  163  111.  351,  45  'Gebbardl  v.   Reeves,    75      III.  301; 

N.  E.  Rep.   567;  Earll  v.  Chicago,  136  Brooklyn  v.  Smith,  104111.  429;  Marsh  v. 

III.  377,  36   N.  E.  Rep.  370;  Hamilton  Fairbury,  163  111.  401,  45  N.  E.  Rep.  336. 

V.  Chicago,  B.  &  Q.  R.  Co.,  124  III.  335,  *  Bryant  v.  McCandless,  7  Ohio,  476; 

IS  N.  E.  Rep.  854;  Zearing  v.  Raber,  Carpenteria  School  Dist.  v.  Heath,  36 

74  III.  409.  Cal,  473. 

'Gosselio   V.   Chicago,   103   111.  613;  'United   Stales  v.   III.  Cent.  R.  Co., 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Joliet,  79  154  U.  S.  325,  14  S.  Ct.  1015;  Elson  v. 

111.  35;  Gebhardtv.  Reeves,  75  111.  301;  Comstock,  150  111.  303.  37  N.  E.  Rep. 

Indianapolis,  B.  &  W.  R.  Co.  v.  Hart-  207;  Zinc  Company  v.  La  Salle,  117  111. 

ley,  67  111.  439,  16  Am.  Rep.  624;  May-  411.  ^  N.  E.  Rep.  406,  S  N.  E.  Rep.  81; 

wood  Co.  V.  Maywood,  118  III.  61,  6  N.  Chicago  v.  Rumsey,  87  III.  348;  Geb- 

E.   Rep.   866;  Marsh   v.   Fairbury,  163  hardl   v.    Reeves,    75   111,    301;    Canal 

111.  401,  45   N.  E.   Rep,   B36;  Brooklyn  Trustees  v.  Havens,  ii  III.  554. 

V.  Smith,  104  III.  429,  44  Am.  Rep.  90;  *  Reid  v.  Board  of  Education,  73  Mo, 

Liltler  v.  Lincoln.   106  III.  353;  Baker  295;  Fulton  v.  Mehrenteld,  S  Ohio  St. 

V.  St.   Paul,  a  Minn.  491,  493;  Reid  v.  440. 

Board  of  Education.  73  Mo.  295 ;  Brown  '  Ehmen  v.  Gothenburg  (Neb.),  70  N. 

V.  Carthage,  n8  Mo.  10,  30  S.  W.  Rep.  W.  Rep.  237.     See.  however,   Elson  v. 

3i3;FuItonv.Mehrenfeld,80hloSt.44o-  Comstock,  150  III.  303,  37  N.  E.  Rep. 
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AOOBFTANOE   OF   DEDICATION.  [§§  448,  449. 

448.  By  statute  in  some  States,  a  private  road  or  alley  may  be 
established  as  a  highway,  primarily  for  the  ubb  of  the  person  or 
persons  to  be  benefited  thereby,  and  at  his  or  their  expense ;  bat 
snob  private  road  Ib  subject  to  public  use  as  a  thoroughfare.' 

Snch  alley  may  be  dedicated  to  the  public  in  the  same  way 
that  a  street  is  dedicated,  and  slight  evidence  of  acceptance  by  use 
is  sufficient,  in  case  the  occasion  for  use  by  the  public  is  slight.^ 

Under  atatntes  anthorizing  the  laying  out  of  private  roads  under 
the  surface  of  the  ground  to  coal  mines  or  to  mines  of  iron  ore  and 
other  minerale,  the  private  road  cannot  be  laid  out  partly  over  and 
partly  nnder  the  surface.' 

An  act  which  provides  for  the  condemnation  of  land  for  private 
ways  is  unconstitutional.  "  A  private  use  cannot  be  transformed 
into  a  public  one  by  a  mere  legislative  declaration.  As  flie  aet 
assumes  to  authorize  the  seizure  of  the  property  of  one  citizen  for 
the  benefit  of  another,  it  cannot  be  upheld."  * 

III.     Aoceptmiee  of  Dedication. 

448.  An  acoeptanoe  by  the  public  of  a  dedication  of  a  hi^way 

is  neoeasary  in  order  to  constitute  the  way  a  public  one.*     Such 

acceptance,  however,  need  not  be  formal,  but  may  be  shown  by 

307,  where  it  did  not  appear  that  lots  Alabunft:   Birmingham    Mineral  R. 

fronting  upon  the  park  had  been  con-  Co.   v.   Bessemer,  98  Ala.   274,  13  So. 

veyed,  and  it  was  said  that  whether  or  Rep.  4S7, 

not  the  owner  had  made  a  dedication  CaUforniB:  Helm  v.  McClure,  i07CaI. 

to  the  public  and  was  estopped  from  icig,40  Pac.  Rep,437;.  Archerv. Salinas 

denying-  this  by  reason  0/  his  receiving  City,  93  Cal.  43,  aS  Pac.   Rep.  839,  16 

and  making  conveyances  with   refer-  L.  R.  A.  145;  People  v.  Reed,  Si  Cal. 

ence  to  the  plat,  was  a  question.  79,  32  Pac.  Rep.  474;  San  Francisco  v. 

'  As  in  Missouri   R,  S.  1889,  §  8559;  Canavan,  42  Cat.  541;  Logan  v.  Rose, 

Belk  V.  Hamilton,   130  Mo.  291.  33  S.  88  Cal.  363,  36  Pac.  Rep.  106;  Spauld- 

W.  Rep.  656,  ing  v.   Bradley,  79  Cal.  449,  as  Pac. 

*  Taraldson  v.  Lime  Springs,  9a  Iowa,  Rep.  47, 

187,  60  N.  W.  Rep.  658.  OoIoTBdo:  Trine  v.  Pueblo,  ai  Colo. 

•Palmer's  Private  Road,  r6  Pa.  Co.  loa,  39  Pac.  Rep.  330;  Denver  v.  Den- 

Cl.  340.  ver  &  S.   F.   R.  Co.,   17  Colo.  583,  31 

*  Logan  V.  Stogdale,   133  Ind.  373,  34  Pac.  Rep,  338. 

N.  E.  Rep.  135;  Wild  v.  Deig,  43  Ind.         IlUimU:    O'Conncll   v.   Bowman,   45 

4S5   13  Am.  Rep.  399;  Stewart  v.  Hart-  III.  A  pp.  654;  Shields  v.  Ross,  158  111. 

man, 46  Ind, 331;  Blackmanv.  Halves,  314,  41  N.  E.  Hep.  985;  Willey  v.  Peo- 

72  Ind.  S15,  pie,  36  III.  App.  609;   Illinois  Ins.  Co 

•Cubitt  V.  Maxse,  L.  R.  8  0.  P.  704;  v.    Littlefield,   67   III.    368;    Forbes   y, 

Attorney-General  v.  Bipbosptaate  Co.,  Balenseifer.    74    111,   183  ;      Princeton 

II  Ch.  D.  337,  340.  V.  Templeton,   71  III.  68;   Chicago  v 
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§  449.]  PUBLIC   EIGHTS   OF   WAY. 

drcomBtances,  such  as  long  coBtinued  use  b;  the  public,  by  improTe> 
meats  or  repaire  of  the  way,  by  gradiog,  macadamizing,  building, 
or  the  like,  or  by  the  taking  charge  of  the  road  by  the  proper 
public  officials.^     Where  there  has  been  a  dedication  of  a  highway 


Chicago,  R.  I.  &  P.  R.  Co.,  ija  HI.  56', 
38  N.  E.  Rep.  768  i  Chicago  v.  Dr«xel, 
141  Hi.  89,  30  N.  E.  Rep.  774. 

IndiUA:  Steiaaur  v.  Tetl  City  (Ind). 
45  N.  E.  Rep.  1056;  Tucker  v.  Conrad, 
103  Ind.  349,  2  N.  E.  Rep.  803;  Ross  v. 
Thompson,  78  Ind.  90;  Mansur  v. 
Haughe)',6oInd.364;  Mansur  v.  State, 
60  Ind.  357;  Pennsylvania  R.  Co.  v. 
Plotz,   las   Ind.  26,  24  N.  E.  Rep.  343. 

Iowa;  Des  Moines  v.  Hall,  24  Iowa, 
834.  243;  Wilson  v.  Sexon,  27  Iowa,  15; 
Manderschid  v.  Dubuque,  sg  Iowa,  73, 
4  Am.  Rep.  ig6;  Belt  v.  Burlington,  68 
Iowa,  396,  37  N.  W,  Rep.  345. 

Maine:  Mayberry  v.  Standish,  56  Me. 
343;  Dorman  v.  Bates  Manuf,  Co.,  83 
Me.  43B,  19  Atl.  Rep.  915. 

KuHehnwtti :  Hayden  v.  Stone,  it3 
Mass.  346;  Bowers  v.  Suffolk  Manuf. 
Co.,  4  Cusb.  333;  Hobbs  V.  Lowell,  19 
Pick.  405,  31  Am.  Dec.  1451  Hall  v. 
McLeod.  3  Met.  98,  74  Am.  Dec.  400. 
See  G.  S.  1882,  §§  71.  94;  Corey  v. 
Wrentham,  164  Mass.  18, 41  N.  E.  Rep. 

KlehlgaB:  Baker  v.  Johnston,  31 
Mich.  319;  Field  v.  Manchester,  33 
Mich.  379. 

Klimetato:  Kennedy  v.  LeVao,  23 
Minn.  S13. 

KlMonri;  Kansas  City  Milling  Co.  v. 
Riley,  133  Mo.  574,  34  S.  W.  Rep.  835; 
Meiners  v.  St.  Louis,  130  Mo.  374,  33 
S.  W.  Rep.  637;  Landis  V.  Hamilton, 
77  Mo.  554;  Bauman  v,  Boeckeler,  119 
Mo,  189,  34  S.  W.  Rep.  207;  Baker  v. 
Vanderburg,  99  Mo.  378,  13  S.  W.  Rep. 
462. 

Ketouka :  Warren  v.  Brown,  31  Neb. 
8,  47  N.  W.  Rep.  633;  Graham  v.  Hart- 
nett,  10  Neb.  517,  7  N.  W.  Rep.  380. 

ITew  Janey:  Stale  v.  South  Amboy 
(N,  J.  L.),  30  Atl.  Rep.  628;  AHorney- 
360 


General  v.  Morris  &  E.  R.  Co.,  19  N.  J, 
Eq.   386;  Pope  V.   Union,  18  N.  J.  Eq. 

283. 

ITnr  Tork:  People  v.  Uoderhill,  144 
N.  Y.  316,  334,  39  N.  E.  Rep.  333^ 
Niagara  Falls  Bridge  Co.  v.  Backman, 
66  N.  Y.  36r;  Cook  v.  Harris,  61  N.  Y. 
44B;  Holdane  v.  Cold  Spring,  21  N.  Y, 
474;  Speir  V.  New  Utrecht,  121  N.  Y. 
430, 24  N.  E.  Rep.  693;  Matter  of  Open- 
ing Beach  Avenue,  70  Hun,  351,  53  N. 
Y.  St.  833,  24  N.  Y.  Supp.  37;  Cohocs 
V.  Del.  &   H.   Canal  Co..  54  Hun,  558. 

HoTth  Oanllii*:  Davis  v,  Ramsey,  5 
Jones,  336;  State  v.  Fisher,  117  N.  C. 
733.  "3  S.  E.  Rep.  158. 

South  Carolina:  Hutto  v.  TindatI,  6 
Rich.  396. 

TmiLMMO :  Scott  v.  Cheatham,  I3 
Heisk.  713. 

Tex>«:  Galveston  v.  Williams,  69 
Tex.  449,  6  S.  W.  Rep.  860;  Gilder  v. 
Brenham,  67  Tex.  345,  3  S.  W.  Rep. 
309;  French  v.  Scheuber,  6  Tex.  Civ, 
App.  617,  36  S.  W.  Rep.  133. 

.Tarmont:  Dodge  v.  Stacy,  39  Vl.  5S8. 

Virginia:  Commonwealth  v.  Kelly,  S 
Grace.  632. 

Test  Tli^iiila:  Dicken  v.  Liverpool 
Salt  &  Coal  Co.,  41 W.  Va.  51 1,  33  S.  E. 
Rep.  583. 

Wtoooniln;  Mahler  v.  Brumder,  93 
Wis.  477.  66  N.  W.  Rep.  503,  31  L.  R. 
A.  695;  Eastland  v.  Fogo,  66  Wis.  133, 
37  N.  W.  Rep.  159,  a8  N.  W.  Rep.  143; 
Hanson  v.  Taylor,  33  Wis,  547;  Con- 
nehan  v.  Ford,  9  Wis.  340;  Milwaukee 
V.  Davis,  6  Wis.  377- 

■  Warren  v.  Jacksonville,  15  ill.  336; 
GeDtleman  v.  Soule,  32  111.  371;  Littler 
V.  Lincoln,  106  111.  353;  Forbes  v.  Bal- 
enseifer,  74  HI.  183;  Grube  v.  Nichols, 
36  111.  93;  Hamilton  v,  Chicago,  B.  & 
C.  R.  Co.,   134  111.  335,  15  N.  E.  Rep. 
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AOCEPTASOB   OF   DEDICATION.  [§  450. 

and  this  appears  to  be  beneficial  to  the  public,  acceptance  will  be 
presumed  from  slight  circumstanceB.^ 

The  reineorporation  of  a  town,  "  as  the  same  has  been  or  may 
be  laid  off  in  lots,  streets  and  alleTS,"  furnishes  proof  of  the  accept- 
ance of  the  dedication  to  the  public  of  the  streete  and  alleys  previ- 
ously laid  off.' 

4S0.  In  some  oaaea  an  aooeptauoe  by  the  publio  of  land  dedi- 
oated  to  uae  as  a  highway  has  bsen  established  by  use  aLone,  with- 
out any  action  on  the  part  of  the  municipal  officers.'  It  has  even 
been  held  that  travel  upon  such  way  to  such  an  extent  and  for  such 
a  length  of  time  as  to  show  that  the  public  convenience  requires  the 
road,  is  effectual  as  an  acceptance;  and  that  this  time  may  be  less 
than  the  statutory  period  of  limitation.  "It  was  at  one  time  in 
England  supposed  that  it  was  necessary  for  the  inhabitants  of  the 
parish  in  which  a  highway  was  claimed  to  be  established  by  dedica- 
tion, to  adopt  or  accept  it  by  repairing  it,  or  in  some  other  mode, 
and  that  otherwise  the  parish  would  not  be  bound  to  repair  it. 
And,  perhaps,  this  idea  may  have  been  followed  in  some  i  f  the 
States,  where  it  has  been  held  that  towns,  or  other  municipal  bodies 
standing  in  the  same  situation  as  English  parishes  in  respect  to  the 
repair  of  highways,  must  in  some  mode  be  shown  to  have  adopted  a 
highway  established  by  dedication.  But  this  has  never  been  con- 
ddered  as  tlie  law  in  Connecticut.*'  * 

Even  in  case  an  acceptance  by  formal  adoption  by  the  public 

854;    Ross   V.   Thompson,  7S  Ind.  go;  R.  A.  351;   Smilh  v.  Flora,  64  III.  93; 

Milwaukee  v.  Davis,  6  Wis.  377;  Price  Iselin  v.  Starin,  71   Hun,  164,  14  N.  Y. 

V.  Breckcnridgc,  93  Mo.   378,  5  S.  W.  Supp.  748;  Loa  Angeles  Cemetery  Co, 

Rep.  3o;    People  v.  Loehfelm,  102  N.  v.  Los  Angeles  (Cal.).  33  Pac.  Rep.  S40, 

V.  I,  s  K.  E.  Rep.  783;  Warinfr  v.  Utile  where  the  user  was  for  four  years  only; 

Sock,  6a  Ark.   40S,  36  5.  W.  Rep.  34;  Carpenteria  School  Dist.  v.  Heath,  56 

Taylor  V.  Philippi,  35  W.  Va.  554,  14  S.  Cal.  47B;  San  Francisco  v.  Canavan, 

E.  Rep.  130;  Cass  County  v.  Banks,  44  43  Cal.   541;  Stone  v.  Brooks,  35  Cal. 

Mich.  467,   7   N.  W,  Rep.  49;  State  v.  489;  San  Francisco  v.  Scott,  4  Cal.  114; 

Fisher,  117  K.  C.  733,  =3  S.  E.  Rep.  158.  Kennedy  v.  LeVan,  23  Minn.  513.3  Am. 

'Mann   v.    Elgin,    24   III.   App.  419;  Rep.  33;  Harrison  County  v.  Seal,  66 

Hall  V.  Meriden,  48  Conn.  416;  Guthrie  Miss,   izg,   j  So.   Rep.  633,  3  L.  R.  A. 

V.  New  Haven,  31  Conn.  308.  659;    Bauman   v.   Bocckelcr,   iig  Mo. 

'Depriestv.Jone5(Va.).aiS.  E.  Rep.  189,   24  S.   W.   Rep.  207:  Kansas  City 

478.  Milling  Co.  v.  Riley,  133  Mo.  S74.  34  S. 

■  King  V.  Leake,  5  B.  &  Ad.  469;  Bu-  W.  Rep.  83s ;  Buschmann  v.  St.  Louis. 

chttnttn  V.  Curtis,  25  Wis.  99,  3  Am.  121  Mo.  523.  26  S.  W.  Rep.  687. 

Rep.  23;  Attorney-General  v.  Abbott,  *  Green  v.  Canaan,  39  Conn.  157,  163, 

154  Mass.  323,  38  N.  E.  Rep.  346,  13  L.  pet  Hinman,  J. 
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§  451.]  PUBLIC   RIGHTS   OF    WAV, 

authorities  be  essential,  as  it  is  in  some  States,  in  order  to  Impose  on 
the  public  the  daty  of  laaiutaining  and  keeping  in  repair,  yet  if  in. 
fact  there  has  been  a  dedication,  and  in  the  estimation  of  the 
anthorities  the  wante  and  convenience  of  the  public  require  the  land 
to  be  used  for  the  purpose  of  a  highway,  they  may  use  it  for  that 
purpose  and  thus  cut  off  the  owner  from  retraction.* 

In  Iowa  a  public  way  cannot  be  established  by  user  aione,* 
for  the  statute  provides  that  use  shall  not  be  admitted  as  evidence 
that  the  party  claimed  the  easement  as  hie  right,  but  the  fact  of 
adverse  possession  shfUl  be  proved  by  evidence  distinct  from  and 
independent  of  the  use,  and  that  the  party  against  whom  the  claim 
is  made  had  express  notice  thereof.'  But  if  a  dedication  be  shown, 
the  use  of  the  highway  following  the  dedication  will  be  presumed 
to  be  under  ^lat,  and  therefore  adverse.* 

461.  Bnt  generallj  use  alone  of  a  way  by  the  pubUo  does  not 
alone  oonstitut«  an  aooeptanoe,  unlesa  it  is  long  oontinaed  and  the 

way  is  essential  to  tlie  public  convenience.'  Use  by  the  public  is 
merely  evidence  tending  to  prove  acceptance.  Tliis  is  especially 
true  as  regards  streets  in  cities  and  towns.  "As  to  country  roads 
which  are  not  so  directly  and  immediately  under  tlie  official  control 
of  any  board  or  local  le^slation,  and  where  the  expenditures  to 
keep  them  up  are  comparatively  small,  public  user  alone  may,  per- 
liaps,  properly  be  held,  when  sufficiently  general  and  long  continued, 

'  Hoboken   Land  Co.  v.  Hoboken,  36  tinuous,  for  a  period  of  twenty  years 

N.  J,  L.  540;  Harrison  County  v.  Seal,  or  more;  from  which  use  arises  a  pre- 

66  Miss.  139,  5  So.  Rep.  623,  3  L.  R.  A.  sumption   of   a.   reservation   or  grant, 

659.  and   the   acceptance    thereof,   or    that 

'  State  V.   Mitchell,  5E  Iowa,  567,  12  it  has  been  laid  out  by  the  proper  au- 

N.   W.   Rep.   59S;   Ztgefoose   v.   Zige-  thoritics,   of   which   no  record   exists. 

foose,  69  Iowa,  391,  a8  N.  W.  Rep.  654.  The  second   is  craated  by  the  pennis- 

•  I  R.  S.  1888,  §  3206.  sion  or  gift  of  the  ov.-ner,  and  upon  (he 

•Gerberling  v.Wunnenberg,  51  Iowa,  acceptance  of  such  gift  by  the  public 

izj,  49  N.  W.  Rep.  861;  Stale  v.  K.  C..  authorities  it  becomes  a  way,  and  the 

Si.  J.   &  C.   B.   R.  Co.,  45  Iowa,  139;  owner    cannot   withdraw    his    dedica- 

State  V.  Birmingham,  74  Iowa,  407,  38  lion." 

N.  W.  Rep.  121.     In  Slate  v.  Mitchell,        'Detroit  v.  Detroit  &  M.  R.  Co.,  23 

lufira,   the    following   quotation   from  Mich.  173;  Corrimon wealth  v.  Railroad 

Endicott,    J.,    in     Commonwealth    v.  Co.,  13s  Pa,  St.  256,  19  Atl.  Rep.  1051; 

Coupe,  12B  Mass.  63,  is  made:  "  Ways  Matter  of  Opening  Beach  Avenue,  70 

by  prescription,  and  ways  by  dedication  Hun,   351,   53  N.  Y.  St.  822,  24  N.  Y. 

rest  upon  entirely  diflerent  principles.  Supp.  37;  Albert  v.  Gulf,  C.  &  5.  F.  R. 

The  first  is  established  upon  evidence  Co.  (Tex.),   21   S.  W.  Rep.  779;  Ram- 

«f  use  by  the  public  adverse  and  con-  tbuD  v.  Halfman,  58  Tex.  551. 
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ACCEFTANOB   OF   DEDICATION.  '  [§  452. 

to  constitiite  an  acceptance  of  a  dedication  to  anch  public  use;  bat 
this  in  many,  if  not  moetj  of  the  States,  depends  modi,  if  not 
wholly,  upon  statutes  which  recognize  the  public  nser  for  a  certain 
specified  period,  as  of  itself  constituting  a  highway,  and,  there- 
fore, may  be  said  to  leave  no  qaestjon  of  acceptance  open  to  the 
aathorities, "  * 

Where  the  owner  of  land  laid  it  out  into  lots  with  streets,  and 
-caused  a  map  to  be  made  of  it,  and  sold  lots  with  reference  to  the 
map,  but  there  was  no  evidence  that  the  pnbUc  had  ever  actually 
used  the  streets  so  laid  out  ae  highways,  and  the  mnnicipal  author- 
ities had  instituted  proceedings  to  take  the  land  for  streets,  it  was 
held  that  there  had  been  no  such  user  by  the  public  or  acceptance 
by  the  municipality  as  wonld  make  an  ^eged  dedication  of  the 
land  complete.* 

462.  It  is  not  neoesiaTy  tiiat  user  shoold  continue  for  any  ape- 
«lal  time  in  order  to  show  an  acceptance,  but  its  continuance  must 
be  shown  for  such  time  and  under  such  circumstances  that  the  pub> 
lie  accommodation  and  pnbhc  rights  would  be  materially  affected  by 
an  interruption  of  the  enjoyment.* 

It  is  not  essential  that  the  land  dedicated  to  the  public  for  a  street 
should  be  used  for  that  purpose  within  any  limited  time  in  the 
absence  of  any  condition  to  that  effect.*  But  a  failure  for  a  long 
time  either  to  use  or  improve  a  street  which  has  been  platted  and 
offered  for  dedication  by  the  owner,  and  the  use  of  the  street  by 
the  owner  for  private  purposes,  may  be  taken  aa^rimafaoie  show- 
ing that  there  is  no  intention  to  accept  the  dedication.' 

If  a  dedication  has  been  accepted,  the  continued  possession  of  the 
dedicator  will  not  be  presumed  to  be  adverse,  and  the  pubhc  right 
is  not  lost  by  a  delay  for  more  than  seven  years  in  opening  the 
street  for  public  use.* 

If  a  dedication  of  streets  is  made  by  a  deed  to  a  county,  and  is 
declared  to  be  upon  the  express  consideration  that  the  county 
shall  '*  accept,  declare,  duly  establisli,  and  use  the  same  as  public 

'  Detroit  v.  Detroit  &  M.  R.  Co.,  13  '  Baltimore  v.   Frick,   82  Md.  77,  33 

Mich.  173,  aog,  per  Christiancy,  J.  Atl.  Rep,  435;  McCormick  v.  Baltimore, 

'Fulton  V,   Dover,   8   HouBt.   78,  31  45  Md.  512. 

Atl.  Rep.  974.  '  John    Mouat  L.   Co.  v.  Denver,  31 

'  Rosenberger  v.  Miller,  61  Mo.  App.  Colo.  1,  40  Pac,  Rep.  iyj. 

433;  Meiners  v.  St.  Louis,  (30  Mo.  374,  *  Little  Rock  v.  Wright,  JS  Ark.  143, 

33  S.  W.  Rep.  637.  32  S.  W.  Rep.  876. 
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highways,"  and  the  tenna  of  the  dedication  are  not  complied  'with 
for  ten  years,  the  ofier  of  dedication  may  bo  revoked  and  the  owner 
may  enclose  the  space  of  lands  laid  out  as  a  road.* 

463.  The  oonstnution  or  repair  of  the  way  by  the  pubUo 
ButhoriUea  is  strong  evideaoe  of  aooeptanoe  by  the  public,  though 
not  conclusive.* 

An  acceptance  of  a  street  dedicated  by  the  owners  and  laid  out  on 
a  city  plan  but  not  physically  opened  over  the  land,  is  shown  by 
the  passing  of  an  ordinance  by  tlie  city  council  for  the  laying  of  a 
sewer  through  tlie  street.  Such  act  is  clearly  an  acceptance  of  the 
dedication,  and  a  recognition  of  the  street  as  a  highway;  and  it  is 
jnst  as  effectual  and  conclusive  as  if  an  ordinance  had  been  passed 
to  open  the  street  and  damages  had  been  assessed  and  paid.* 

The  building  of  a  culvert  in  a  road  by  the  road  supervisor,  and 
the  use  of  tlie  road  by  the  public  for  a  year  or  more  shows  an 
acceptance  of  it  as  a  public  highway.* 

464.  TTntil  aooeptanoe  the  intended  dedication  ia  revooabler 
as  to  any  part  of  the  proposed  street,  at  the  pleasure  of  the  proprie- 
tor or  abutting  owners  offering  the  same.'     On  the  other  hand, 

'  Forsyth  V.  Dunaagan,  94  Cal.  438,  %  N.  E.  Rep.  7S3;  State  v.  Fisher,  117 

39  Pac,  Rep.  770.  N,  C.  733,  33  S.  E.  Rep.  138;  Common- 

*Kins   V.   Leake,   5   B.  &  Ad.   469:  wealth  v.  Railroad  Co..  135  Pa.  St.  256, 

Roberts  v.  Hum.  IJ  Q.  B.  17;  Howard  19  All.   Rep.   1051;  DuBois  Cemetery 

V.  Sute,  47  Ark.  431,  a  S.  W.  Rep.  331 ;  Co.  v.  Griffin,  165   Pa.   St.  81,  30  Atl. 

Spaulding  V.  Wesson  (Cal,),  45  Pac.  Rep.  Rep.  840;  Richardson  v.  Dallas  (Tex.), 

8071   People  V.  Marin  County,  103  Cal.  16  S.  W.  Rep.  622;  Michel  v.  State,  II 

323,  37  Pac.  Rep.  203 ;  Bolger  v.  Foss,  65  Tex,  App.  108 ;  McWhorter  v.  State.  43 

Cal.   350,  3  Pac.   Rep.   871;    Sailda  v.  Tex.  666;  Folsom  v.  Underhill.  36  Vi. 

McKinna,   |6  Colo.   5*3.  ^7  Pac.  Rep.  580. 

Sio;  Lansburgh  v.  Disl.  of  Columbia,  'Philadelphia v. Thomas,  153  Pa.  St. 

8  App.  D.  C.  10,  14  Wash.  L.  Rep.  i3o;  494,  3j  Atl.  Rep.  873. 

Gerberlingv.Wunnenberg,  51  Iowa,  125,  *  Devoe  v.  Smeltiec,  86  Iowa,  385,  53 

49  N.   W.   Rep.   861;    State  v.  Kansas  N,  W.  Rep.  387. 

City,   St.  J.   &  C.  B.  R.  Co.,  45  Iowa,  •  Mahler  v.  Brumder,  93  Wis.  477,  66 

139;     Manderschid     v.    Dubuque,     29  N.  W.  Rep.  50a;   Denver  v.  Denver  & 

Iowa,   73,  4  Am.  Rep.  196;  Wilson  v.  Sante   Fe  R.  Co.,  17  Colo.  583,  31  Pac. 

Sexon,  37lowa.  is;  Onstott  v.  Murray,  Rep.  338,  41  Am.  &  Eag,  Corp.  Cas. 

33  Iowa,  457;  Commonwealth   v.  Hoi-  147;  Holdanc  v.  Cold  Spring.  3t  N.  Y. 

tiston.  107  Mass.  333;  Kennedy  v.  Le  474;   Bridges  v.  Wyckoff,  67  N.  Y.  130; 

Van,  33  Minn.  513;  Sute  v.  Eisele,  37  Lee  v.  Sandy  Hill,  40  N.  Y,  44a;  Co- 

Minn.   356,  33  N.  W.   785;   Moore   v.  hoes  v.  Delaware  &  H.  C.  Co.,  134  N. 

Hawk,  57  Mo.  App.  495;  Speir  v.  New  Y.  397,  31   N.   E.   Rep,  887;    Mark  v. 

Utrecht,  lai   N.  Y.  430,  24  N.  E.  Rep.  WestTroy,76Hun,  163,  a7N.  Y.  S,  543, 

69a;  People  V.  Loebfelm.  io3  N.  V.  t  57  N-  Y.  St.  333;  Price  v.  Breckenridge, 
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acceptance  is  in  time  if  made  at  any  time  before  the  offer  to  dedi- 
cate is  revoked ;  >  though  the  authorities  generally  hold  that  the  act 
of  acceptance  must  be  within  a  reasonable  time.* 

If,  before  a  preferred  dedication  is  accepted,  the  owner  dies,  the 
dedication  is  revoked.* 

466.  When  the  two  foots  oononr,  a  dedloatioii  b7  the  land- 
owner and  an  aooeptanoe  on  the  part  of  th9  public,  the  dedication 
is  complete; '  and  cannot  be  revoked  so  long  as  the  public  use  con- 
tinues,  and  public  riglits  might  be  affected  by  an  Lnterruption  of 
the  ufle." 

The  laying  out  of  land  by  the  owner  into  streets,  avenues  or 
public  squares,  and  tlte  sate  of  lots  thereon,  is  regarded  as  a  dedica- 
tion of  such  streets,  avenues  and  squares  to  public  use,  so  far 
as  the  owner  is  concerned,  who  is  by  such  act  estopped  from  setting 
up  an;  title  to  tlie  same  as  gainst  the  rights  so  dedicated  to  the 
public,  after  their  acceptance  by  the  public.     It  is  immaterial  as 

ga  Mo.  37B,  5  S.  W.  Rep.  so;  Welmore  v.  Banks,  44  Mkb.  467,  7  N.  W.  Rep.  49; 

McDougall,   33   Mich.    376;    Diamond  Field   v.   Manchester,   32    Mich.    279, 

Match  Co.  V.  Ontonagon,  72  Mich.  249.  Wayne  County  v.  Miller,  31  Mich,  447; 

40N.  W.  Rep.  448;  Slate  v.  Fisher,  117  Galveston  v.  Williams,  69  Tex.  449,  6 

N.  C.  733,  33  S.  E.  Rep.  158;  Chicago  v.  S.  W.  Rep.  860;    Briel  v.  Nalchei,  48 

Drexel,  141  HI.  S9,  30  N.  E.  Rep.  774;  Miss.  433,  Crocket  v.  Boston,  5  Cusb. 

O'Connel]  v.  Bontnan,  45  HI.  App.  654;  iSi,  Simmons  v.  Cornell,  i   R.  1.  519; 

John   Mouat   Lumber   Co.   v.    Denver  Hardy  v.  Memphis,  10  Heisk.  117. 

(Colo.),  4oPac.  Rep.  137;  Lee  v.  Mound  'People  v,  Kellogg.  67  Hun,  546,  51 

Station,  118  111.  304,  8  N.  E.  Rep.  759;  N.   V.   St.   99,    22    N.   Y.   Supp.   490; 

Littler  v.  Lincoln,  106  111.  353;  People  Bridges  v.  Wyckoff,  67  N.  Y.  130.    See, 

V.  Reed,  8iCal.7o,  32Pac.  Rep.  474:  Eu-  also,  Wallace  v.  Townsend,  43  Ohio  St. 

reka  v.  Croghan,  81  Cal,  524,  33  Pac.  537,  3  N.  E,  Rep.  601. 

Rep.  693;  Schmitt  V.  San  Francisco,  too  '  Cohum   v.   San  Mateo  County,  75 

Cal.  30a,  34  Pac.  Rep.  961;  Trine  v.  Pu-  Fed.  Rep.  520;  Union  Co.  v.  Peckham, 

eblo,aiColo.  102, 39  Pac.  Rep.  330;  Peo-  16  R.  I,  64,  la  All.  Rep.  130;  People  v. 

pie  V.  Dreher,  loi  Cal.  271,35  Pac.  Rep.  Marin   County,   103  Cal.   323,   37  Pac. 

867;  San  Francisco  v.  Canavan,  43  Cal.  Rep.  203;  Fairfield  v.  Morey,  44  Vt.  239, 

541;  Enreka  v.  Croghan,  Si  Cal.  524,33  243:  Field  v,  Manchester,  32  Mich.  379. 

Pac.  Rep.  693,  27  Am.  S  Eng.  Corp.  •  Union  Co.  v.  Peckham,  16  R.  I.  64, 

Cas.  17.  12   Atl.   Rep.    130;    Llano   County    t. 

'  Price  V.  Breckenndge,  92  Mo.  378,  Knowtes  (Ten.   Civ.   App.),   29  S.  W. 

SS.W.Rep.20;  Rosenberger  v.  Miller,  Rep.  549;  Beall  v.  C  lore,  6  Bush,  680; 

61  Mo.  App.  432;  Griffiths  v.  Galindo,  Harper  v.  Sute  (Ala.),  21  So.  Rep.  354; 

86  Cal.  19a,  24  Pac.  Rep.  1025,  Ruddiman  v.  Taylor.  95  Mich.  547,  55 

■  People  V.  Reed,  81  Cal.  70,  aa  Pac.  N.   W.    Rep.   376;    Plumb    v.    Grand 

Rep.   474;    Grandville   v.   Jeaison.  84  Rapids,  81   Mich.  381,  45  N.  W.  Rep 

Mich.    54,  47    N.   W.    Rep.   600,   affi'd  1024;  Wilder  v.  St.  Paul,  12  Minn,  iga, 

49  N.  W.  Rep.  544;    Cass  County  v.  aoo. 
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regards  ench  estoppel  whether  the  owner  is  a  private  individaal,  ft 
State,  the  United  States,  or  a  municipal  corporation.' 

A  mortgage  made  after  a  dedicadon  and  acceptance  of  a  highway 
or  park  would  generally  be  subject  to  tlie  public  interests  therein, 
for  the  mortgagee  would  be  affected  with  notice  from  a  public  use 
BO  constant  and  so  long  continued  as  to  show  an  acceptance.  In 
such  case  a  court  of  equity  might  set  aside  the  mortgage  and  pre- 
vent a  foreclosure  which  might  result  in  a  perversion  of  the  land  to- 
private  nses.' 

466.  What  Is  a  reMonable  time  within  which  a  dedication  may- 
be aooepted  depends  very  much  upon  the  circumstances  of  the  case.' 
It  is  for  the  proper  local  authorities  to  determine  when  Hie  public 
interests  demand  that  a  street  shall  be  graded  and  fitted  for  public 
use,  and  it  has  been  held  that  a  dedication  may  be  accepted  in  this 
way  after  a  lapse  of  more  than  thirty  years.* 

Where  a  landowner  offered  to  dedicate  a  strip  of  land  along  a 
street  to  widen  it,  but  the  city  improved  the  original  street  and  nsed 
it  as  a  public  street  for  more  than  thirty  years,  without  claiming' 
such  additional  strip,  which  was,  in  the  meantime,  occupied  by  the 
abutting  owners,  it  was  held  that  the  city  had  not  accepted  such 
additional  strip  as  part  of  &e  street,  and  was  estopped  from  claim- 
ing it.' 

"Where  there  was  a  failure  of  the  public  for  twenty  years  to  accept 
an  offer  of  dedication,  and  the  owner  of  the  land  occupied  it  for 
fourteen  years  more  in  such  a  way  as  to  indicate  a  denial  of  any 
right  of  the  public  in  the  street,  it  was  held  that  the  public  was 
estopped  from  asserting  such  a  right.* 

'  Gtopin  V.  Hayward,  4  Fed.  Rep,  *Derby  v,  Alltofr,  40  Conn.  410; 
161 ;  Dubuque  V.  Maloney,  9  Iowa,  450,  Baker  v.  JobnEton,  31  Mich.  319: 
74  Am,  Dec,  358;  Great  Northern  R.  Crocket  v,  Boston.  5  Cush.  182;  Bart- 
Co.  V.  St.  Paul,  6r  Minn.  i.  63  N.  W,  lett  v.  Bangor.  67  Me.  460;  Cook  v. 
Rep.  g6,  Borerv.  Lange,  44  Minn,  281,  Harris,  6i  N.  Y.  448. 
46  K.  W.  Rep.  358;  Hurley  v.  Boom  *Shea  v.  Ottumwa,  67  Iowa.  39,  34 
Co..  34  Minn,  143,  24  N.  W.   Rep.  917;     N,  W.  Rep,  58a. 

Gilbert  v.  Emerson,  60  Minn.  62,  61  N.  *  Bell  v,  Burlingion,  68  Iowa,  396,  27 
W.  Rep,  8ao:Noblesville  V.Lake  Erie*  N.  W.  Rep,  245;  Johnson  v,  Burlington 
W.  R.  Co.,  130  !nd.  r.  29  N,  E.  Rep.  (Iowa),  63  K,  W.  Rep,  694. 
484;  Lake  View  v,  LeBahn,  120  111,  92,  'GrandviUe  v.  Jenison.  84  Mich.  54, 
9N.  E.  Rep.  269:  Evansv.  Blankenship  47  N.  W.  Rep.  600,  affi'd  49  N.  W. 
(Aril.),  39  Pac.  Rep,  812 ;  Meier  v.  Rail-  Rep.  544.  And  see  Field  v.  Manches- 
road  Co.,  16  Oreg,  500,  19  Pac.  610.  ter,  32  Mich.  279. 

'  Maywood  Co.  v.  May  wood,  118  111. 
61,  6  N.  E.  Rep.  866. 
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Where  there  was  a  lapse  of  twenty-three  years  before  accepting 
an  offer  of  dedication,  during  which  time  grantees  of  the  person 
odering  tlie  dedication  had  erected  fences  and  occupied  the  land 
designated  as  a  street,  it  was  held  that  the  ofEer  of  dedication  was 
not  BtiU  open,  bnt  that  the  easement  had  heen  lost.' 

IT.  J^-\Mio  Jiiffhte  of  Way  "by  Presoriptum. 
467.  Bights  of  war  ma;  be  aoqairod  by  the  pabllo  by  presorfp- 
tion,  Eilthough  preBoriptlon  implies  a  grant,  and  in  the  case  of  the 
public  there  can  be  no  grantee.'  By  common  usage,  sanctioned  by 
nearly  all  the  courts,  prescription  has  been  applied  in  the  case  of 
highways  very  much  in  the  same  manner  that  it  is  applied  in  the 
case  of  private  ways.  The  presumption  of  a  grant  is  merely  a 
fiction  of  law,  which  is  not  universally  adopted  as  applied  to  private 
rights ;  and  where  prescription  is  applied  to  public  ways  it  may  well 
be  said  that  here  is  an  exception  to  the  rule  or  theory  that  the  right 
is  founded  opon  a  grant.  It  is  at  any  rate  a  rule  having  general 
support  that  a  highway  may  be  established  by  prescription.' 

>  Vermont  Village  v.  Miller,  i6i  III.  ta^her,  isg  111.  105,  4^  N.  E.  Rep.  316; 

310, 43  N.  E.  Rep.  975 ;  Peoria  v.  Johns-  Daniels  v.  People.  31  111.  439;  Landers  v. 

ton,  56  III.  45.  Whitefield,  154  111.  630,  39  N.  E.  Rep. 

•  Hill  V.  Lord.  48  Me.  83;  Cunls  v,  656;  Lewiston  v.  Proctor,  i^  111.  414. 

Keesler,   14  Barb.  511 ;  State  v.  K.  C,  IndluiA:    Shirk    v.   Carroll    County 

St.  J.  &  C.  B.  R.  Co.,  45  Iowa,  139.  Com'rs,  106  Ind,  573,  5  N-  E.  Rep.  705, 

'  Altiuuai  i  Howard  v.  State,  47  Ark.  7  N.  E.  Rep.  351;  Robs  v.  Thompson, 

431,  3  S.W.  Rep.  331;  Waring  V.  Little  78  Ind.  90;  Brown  v.  Hines(!nd.  App.), 

Rock,  6a  Ark.  408,  36  S.  W.  Rep.  24.  44  N.  E.  Rep.  655;   Louisville,  N.  A.  & 

Oall&nila:      Schwerdile     v.     Placer  C.  R.  Co.  v.  Eizler,  3  Ind.  App. 362,  30 

County,  108  Cal.  589,  41  Pac.  Rep.  448-  N.  E.  Rep.  32;  Fort  Wayne  v.  Coombs, 

The  Code,  Pol.  Code.  §  3621,  provides  107  Ind.  75,  7  N.  E.  Rep.  743;  Marion 

that  no  route  of  travel  used  by  one  or  v,    Skillman,   1l^   Ind.   130,   36   N.   E. 

more  persons  over  another's  land  shall  Rep.  676,  li  L.  R.  A.  55. 

hereafter  become  a  public  road  or  by-  Iowa;   Onstott  v.  Murray,  23  Iowa, 

way  by  use,  until   so  declared   by  the  457;  McAllister  v.  Pickup,  84  Iowa,  65. 

board  of  supervisors  or  by  dedication  50  N.  W.  Rep.  556;  Mosier  v.  Vincent, 

by  the  owner  of  the  land  affected.  34  Iowa,  478;  State  v.  Tucker,  36  Iowa, 

Idaho:  Gross  v.   McNutt  (Idaho),  38  485:    State   v.    Gceen,   41    Iowa,    693; 

Pac.  Rep.  935.  Bute  v.  Welpton,  34  Iowa,  144;  State 

nUnoU:   WheatGeld  v.   Grundmann,  v.   Mitchell,   58   Iowa,   567,   iz   N.  W. 

1&4  III.  350,  253,  45   N.   E.  Rep.   164;  Rep.  S98. 

Chicago  V.  Chicago,  R.  I.  &  P.  R,  Co.,  Eantu:     State    v.    O'Laughlin,     ag 

153  111.  561.  38  N.  E.  Rep,  768;  Toof  v.  Kan.   30;  Topeka  v.   Cowee,  48  Kan. 

Decatur,   19  111.  App.  204;    Owens  v.  345,  39  Pac,  Rep.  560. 

Crouett,  105  111.  354;  Madison  v.  Gal-  Xantnekri  Beall  v. Clore. 6 Bush, 67G. 
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468.  A  blgliTay  b7  preaoriptiou  may  be  MtabUshed  by  evldsiuw 

of  use  by  the  publio,  adverse  and  oontinaoiu,  for  twenty  years  or 
more,  or  for  sach  leaser  period  as  has  been  established  by  liie  local 


lUlas:  State  v.  Bunker,  59  Me.  366; 
BUnchard  v.  Moulion,  63  Me.  434. 
lUi7lMid:   Day  v.  Al lender,  33  Md. 


;  Sprow  V.  Boston  &  A, 
R.  Co.,  163  Mass.  330;  Commonwealth 
V.  Coupe,  128  Mass.  63;  Gordon  v. 
Taunton,  136  Mass.  349;  Weld  v. 
Brooks.  152  Mass.  397,  35  K.  E.  Rep. 
719;  Fitchburg  R.  Co.  v.  Page,  131 
Mass.  391;  Gould  V.  Boston,  l!0  Mass. 
300;  McKenna  v.  Boston,  131  Mass. 
143;  Woburn  v.  Henshaw,  lot  Mass. 
193;  Holt  V.  Sargent,  15  Gray,  97;  Jen- 
nings v.  Tisbury,  5  Gray,  73;  Folger  V. 
Worth,  19  Pick.  108;  Reed  v.  North- 
field,  13  Pick.  94,  13  Am.  Dec.  603; 
Commonwealth  v.  Low,  3  Pick.  408; 
Odiorne  v.  Wade,  5  Pick.  431;  Com- 
monwealth V.  Newbury,  3  Pick.  Jl; 
Commonwealth  v.  Belding,  13  Met.  ro; 
Ballard  v.  Deromon,  156  Mass.  449,  31 
K.  E.  Rep.  635. 

■IchigMt:  Campau  v.  Detroit,  104 
Mich.  j6o,  63  N.W.  Rep.  718;  Bumpus 
Y.  Miller.  4  Mich.  158;  Detroit  v.  Detroit 
&  M.  R.  Co.,  23  Mich.  173;  Ellsworth 
V.  Grand  Rapids,  27  Mich,  ago;  Nye  v. 
Clark,  55  Mich.  599,  23  N.  W.  Rep.  S7; 
Coleman  v.  Railroad  Co.,  64  Mich.  160, 
31  N.  W.  Rep.  47 ;  Kruger  v.  Le  Blanc. 
70  Mich.  76, 37  N.  W.  Rep.  880;  Adams 
T.  Iron  Cliffs  Co.,  78  Mich.  371,  44  N. 
W.  Rep.  370. 

■iMowi ;  State  v.  Proctor,  90  Mo.  334, 
a  S.  W.  Rep.  473;  Slate  v.  Wells,  70 
Mo.  635;  Sute  V.  Walters,  69  Mo,  463; 
State  V,  Bradley,  31  Mo.  App.3oS;  Mc- 
Lemore  v.  McNelej,  s6  Mo.  App.  556; 
State  V.  Keeland,  90  Mo.  337,  2  S.  W. 
Rep.  443;  Zimmerman  v.  Snowden,  88 
Mo.aiS;  Pricev.  Breckenridge.  92  Mo. 
378,  s  S.  W,  Rep.  ao;  Bauman  v. 
Boeckeler,  119  Mo.  189,  34  S.  W.  Rep. 
ao7. 


ITabnikft;  Beatrice  v.  Black,  38  Neb. 
163,  44  N.  W.  Rep.  [89;  Nelson  v.  Jen. 
kins,  4a  Neb.  133,  60  N,  W,  Rep.  311. 

VnrHunpAiM:  Stevens  v.  NashuR, 

46  N.  H.  192;  Campton's  PetitioD,  41 
N.  H.  197;  Wallace  v.  Fletcher.  30  N. 

,  H.  434. 

H«w  Janay:  Smith  v.  State,  33  N.  J. 
L.  130. 

Hbw  ToA:  Cohoes  v.  Del.  &  H. 
Canal  Co.,  134  N.  V.  397,  31  N.  E.  Rep- 
8S7;  Devenpeck  v.  Lambert,  44  Barb. 
596;  Wiggins  V.  Tallmadge,  II  Barb. 
457;  Corning  v.  Head,  86  Hun,  12,67 
N.  Y.  St.  110,  33  N.  V.  Supp.  360;  Har- 
riman  v.  Howe,  78  Hun.  380,  60  N.  Y. 
St.  325.  28  N.  Y.  Supp.  858. 

Horth  Carelinai  State  t.  Hunter,  5 
I  red.  369. 

Ohio :  Duffy  v.  Norwood,  I  Ohio  Dec. 

as- 
Oregon  1  Grady  v.  DundoD  (Oreg.). 

47  Pac.  Rep.  915. 

PaaniylTania;  Boyle  v.  Hatlelon,  3 
Kulp,  239;  Commonwealth  v.  Railroad 
Co.,  135  Pa.  St.  356,  19  Atl,  Rep.  1051; 
Wilkes-Barre's  App..  too  Pa.  St.  313; 
Weiss  T.  South  Bethlehem,  136  Pa.  St. 
294,  20  Atl.  Rep.  801,  33  Am.  ft  Eng. 
Corp.  Cas,  64;  Commonwealth  v.  Cole, 
36Pa.St.187;  Bushv.Johnston,  23  Pa. 
St.  aog;  Garrett  v.  Jackson,  30  Pa.  St. 
331- 

Uiods  IiUnd;  Hampson  v.  Taylor. 
IS  R.  r.  83,  8  Atl.  Rep.  331. 

TsDiiMMO:  Wilson  v.  Acree  (Tenn.), 
37  S.  W.  Rep.  90:  Worth  v.  Dawson, 
I  Sneed,  59;  Sharp  v.  Mynatt,  t  Lea, 
375- 

Vemunit:  Pomeroy  v.  Mills,  3  Vt.  379, 
23  Am.  Dec.  307;  State  v.  WilkiosoD,  3 
Vc.  480,  ar  Am.  Dec.  560. 

WMt  Virginia;  Boyd  v.  Woolwiue. 
40  W.  Va.  383,  21  S.  E,  Rep.  loao. 

Mahler  v.  Brumder,  93 
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PDBUO   BIOBTS   OF   WAT    BV    PEE8CBIPTION.  [§  459. 

statute  of  limitationfi ;  from  which  use  ariaee  a  presomptioD  of  a 
TOservatioii  or  grant,  and  an  acceptance  thereof,  or  that  it  had  been 
laid  out  by  the  proper  authorities,  of  which  no  record  exists.*  "  To 
establish  such  a  way,  where  there  is  no  proof  of  dedication,  and 
where  the  element  of  dedication  does  not  subsist,  it  will  be  neceeaary 
to  prove  actu^  public  use,  general,  uninterrupted,  continaed  for  a 
certain  length  of  time.  In  general,  it  must  be  such  as  to  warrant  a 
presumption  of  laying  out,  dedication  or  appropriation,  by  parties 
having  authority  so  to  lay  out,  or  a  right  so  to  appropriate,  like  that 
of  prescription  or  non-appearing  grant  in  case  of  individuale.  It 
stands  upon  the  same  legal  grounds,  a  presumption  that  whatever 
was  necessary  to  give  the  act  leg^  effect  and  operation  was  rightly 
done,  though  no  other  evidence  of  it  can  be  produced  except  the 
actual  enjoyment  of  the  benefits  conferred  by  it. "  * 

469.  ITaeF  of  land  fbr  the  statutory  period  aa  a  publlo  hlgbwajr 
conclusively  establishes  a  dedication  of  the  land  for  that  purpose. 
'*  The  efEect  of  user  as  a  highway  by  the  public  is  not  dependent 
upon  extrinsic  evidence  which  might  tend  to  show  that,  while  the 
user  implied  a  dedication,  in  fact  none  was  made. "  '  The  question 
in  such  case  is  whether  the  way  has  been  used  by  the  public  as  a 
highway  for  the  statutory  period.*     "  Where  it  is  sought  to  show 

Wis.477,  66  N.W.Rep.  503;  Buchanan  ElUwoiih  v.   Grand   Rapida.  17  Mich. 

V.  Curtis.  25  Wis.  99,  3  Am.  Rep.  XJ;  250,  256,  it  is  said  tliat  "  to  require  un- 

Hanson  v.  Taylor,  33  Wis.  S47;  Lemon  der  ttiis  statute  proof  at  an  intention  to 

V.    Haydeo,    13   Wie.   159;   Wyman  v.  dedicate,  as  a  necessary  clement  to  es- 

Slate,   13  Wis.  663;  Barttett  v.  Beard-  tablish  a  road  by  user,  would  be  not 

more,    77   Wis.   356,   46   N.   W.   Rep,  only  to  import  into  the  statute  an  ele- 

494.  ment  of  which  no  intimation  is  found 

'  Fitchburg-R.  Co.  V.  ?«{[«,  131  Mass.  there,  but  completely  to  nullify  the  siat- 

391.  39S<  per  EndicotI,  J.  ute   itself,   and  to  defeat  its  manifest 

'  Jennings  v.Tisbury,  5  Gray,  73,  74,  purpose,  which  was,  so  far  as  its  pro- 
per Shaw,  C.  J.  And  see  Howard  v.  spective  provisions  are  concerned,  to 
Stale,  47  Ark.  431,3  S.  W.  Rep.  331;  bar  the  right  of  the  owner  to  dispute  the 
Wheallield  v.  Grundmann,  164  111,  250,  rightfulness  of  the  public  user  after 
353.45  N.  E.  Rep.  164;  Commonwealth  the  prescribed  period  in  all  cases 
V.  Cole,  26  Pa.  St.  187:  Root  v.  Com-  where  the  user  for  that  period  has  been 
monwealth,  98  Pa.  St.  170:  State  v.  Mit-  uninterrupted  and  undisturbed,  what- 
chell,  58  Iowa,  567;  State  v.  Green,  41  ever  the  actual  intention  of  the  owner 
Iowa,  693:  Deveopeck  v.  Lambert,  44  might  be." 

Barb.    596;    Brownell   v.    Palmer,    33        'Madison  v.  Gallagher,  159  III,  105, 

Conn.  107,  43  N.  E.  Rep.  316;  Schwcrdtle  v.  Placer 

•  Campau  v.   Detroit,  104  Mich.  560,  County.  108  Cal.  589.  41  Pac.  Rep.  448: 

t*  N.  E.  Rep.  718.  per  Hooker,  J.     In  Devenpeck  v.   Lambert.  44   Barb.  596. 
[24]  369 
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§  4ti0.]  i'DBLIC   BlUHTS   OF   WAY. 

that  a  road  is  a  pablic  higbwaj,"  saj  the  Supreme  Court  of  HU- 
noie,*  "  by  proving  that  it  has  been  known  and  used  ae  a  higbwaj 
common  to  all  tlte  people  for  the  statntoiy  period  of  prescription,  it 
IB  mmecessary  to  show  the  original  intention  of  the  owners  of  the 
soil.^  Snch  intention  is  only  material  where  tbe  object  is  to  eetab- 
lish  a  pnbKc  highway  by  dedication."  ' 

To  establish  a  public  road  by  prescription,  it  is  not  necessary  to 
Bhow,  in  addition  to  user  for  the  prescribed  nomber  of  years,  that 
the  proper  authorities  have  worked  the  road,  or  repaired  it,  or 
attached  it  to  some  road  district,  or  done  eome  act  recognizing  it  as 
a  highway.  In  this  respect  it  is  deemed  to  be  immaterial  whether 
the  prescriptive  right  is  at  common  law,  or  under  a  statute  such  as 
exists  in  Illinois,  Indiana,  Hicliigan,  Wisconsin,  and  other  States, 
declaring  that  the  use  of  a  road  as  a  highway  by  the  public  makes 
it  a  public  highway.  Acts  of  recognition  by  the  public  authorities 
might  be  more  conclusive  evidence  of  the  use  of  the  road  as  a  high- 
way. But  a  prescriptive  right  at  common  law  may  be  shown  with- 
out such  recognition.  ' '  Where  the  public  pass  more  or  less 
frequently  for  the  statutory  period  over  a  highway  as  often  as  they 
have  occasion  to  pass  in  that  direction,  and  where  the  amount  of 
travel,  considered  with  reference  to  the  surrounding  circumstances, 
shows  that  the  public  exercise  the  right  of  using  the  land  as  and 
for  a  highway,  such  user  authorizes  the  presumption  of  a  grant,  or 
the  presumption  that  the  road  was  laid  out  by  competent  authority. "  * 

460.  A  legal  dlsaUlitr  on  tlie  part  of  the  owner  of  the  laud 
operates  to  defeat  a  prescriptive  right  to  a  highway,  according  to 
the  decisions,  provided  the  disability  existed  at  the  beginning  of  the 
prescriptive  period,  and  did  not  intervene  after  that  period  had 
commenced  to  run."  This  is  the  rule  applicable  in  the  case  of 
private  ways ;  •  and  it  rests  upon  the  ground  that  persons  under 
legal  disability  are  incapable  of  making  a  grant,  and  prescription 
presupposes  a  grant.     If  a  presumption  of  a  grant  is  not  necessary 

'  Madison  v.  Gallagher,  isg  111.  105,  v.  Red  Cedar,  63  Wis.  634,  24  N.   W. 

Ill,  43  N.  E.  Rep.  316.  Rep.  4">. 

'  Strong  V.  Makeever,  102  Ind.  579, 1        'Edsonv.  Munsell,  lo  Allen,  S57; 

N.  E.  Rep.  50a,  4  K.  E.  Rep.  11.  McGregor  v.  Wait,  to  Gray,  7a;    Mel- 

•  Kyle  V.  Logan,  87  111.  64;  Kelly  v.  vin  v.  Whiting,  13  Pick.  184;  Watkins 
Chicago,  4S  III.  3SS;  Gentleman  v.  v.  Peck.  13  N.  H.  360;  State  v.  Bishop 
Soule,  33  111.  371,  83  Ara.  Dec.  364-  aa  Mo.  App,  435. 

•  Madison  v.  Gallagher,  159  111.   105,         •  §  IM. 
Iti,  per  Magnider,  J.     And  also  Hart 
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PUBLIC   KIOHTS    OF   WAY   BY   PEK8CBIPTIOS,  [§  4G1. 

in  the  case  of  highways,  as  it  is  contended,  but  these  may  be  estab- 
lished by  ueer  without  resorting  to  such  a  presumption,  the  doctrine 
of  disability  is  not  applicable.' 

Under  a  statute  declaring  that  all  roads  which  have  been  used  aa 
public  highways  for  twenty  years  or  aoiiie  otlier  period  shall  be 
deemed  public  highways,  it  is  held  tJiat  the  intention  ol  the  owner 
is  not  material,  and  tliat  user  for  such  period  in  sufficient  to  establish 
such  roads  public  highways,  tlioiigh  tlie  o^vner  of  the  land  over 
which  they  pass  Iw  a  lunatic,  an  infant  or  married  woman,  and  has 
no  knowledge  of  such  user  during  the  entire  period,'  Cases  arising 
nnder  such  statutes  are  to  be  distinguished  from  cases  in  which  die 
rights  depend  upon  prescription, 

461.  To  create  a  public  way  by  use,  the  proof  must  show  that 
the  use  hsfi  been  general,  uuiutamipted,  oontlnuous  and  adverBe, 
BO  as  to  warrant  the  inference  that  it  had  been  laid  out,  appropriated 
or  dedicated  by  the  proprietore  of  the  adjoining  land  to  the  public* 
"  To  acquire  a  right  of  way  by  prescription,  there  must  be  an 
adverse  use  of  tlie  way  for  twenty  years,  and  tliis  use  must  be  con- 
tinnouB  and  as  of  right.  If  the  use  is  interrupted  by  the  owner  of 
the  land,  by  obetructions  placed  upon  it  in  the  exercise  of  hie  right 
to  prevent  the  use  of  the  way,  the  continuity  of  the  use  is  broken. 
Whether  the  interruption  is  acquiesced  in  by  the  claimant  of  tlie 
right  of  way  in  such  manner  that  the  subsequent  use  must  be 
r^arded  as  permissive  is  a  question  for  the  jury  upon  the  facts."  * 

A  desultory  use  by  the  public  of  land  adjacent  to  a  highway,  by 
permission  of  the  owner,  but  not  under  a  claim  of  right,  for  the 

■  Etiiolt  on   Roads,   136;  Wallace  v.  Green,  41  Iowa,  693;  Chicago  v.  Chi- 

netcher,   30   N.    H.   434;    Webber   v.  cago,  R.  I.  &  P.  R.  Co.,  153  111.  561,  3S 

Chapman,  43  N.  H.  336.  N.  E.  Rep.  768;  Brushy  Mound  v,  Mc- 

*Schwerdtle  v.   Placer  Counly,   loS  Clinlock,  150  HI.  139,  36  N.  E.  Rep.  976; 

Cal.   589,41   Pac.   Rep.  448;  Bolget  v.  Wheaifield  v.  Grundmann,  164  111,  250, 

Fo»s,   65   Cal.   350,   3  Pac.   Rep.   871;  45  N.   E.   Rep.   164:    Madison   v.  GaU 

Fteshour  v.  Hihn,  59  Cal,  443;  Deven-  lagher,  159  111.  105,  43  N.  E.  Rep,  316; 

peck  V.  Larabcrl,  44  Barb.  599.  Manrose  v,  Parker,  90  111,  581;  Kylev, 

•Cobum  V,   San   Mateo  Counly,   75  Logan,  87  111.  64;  Gcnlleman  v.  Soule, 

Fed.    Rep.    520;    Holt   v,   Sargent,   15  32  W.  "7i.  379;  Jones  v.  Davis,  35  Wis. 

Gray.  9; :  Jennings  v.  Tisbury,  s  Gray,  376:  Howard  v.  Stale,  47  Ark,  431.  '  S. 

73;   Taylor   v.   Water   Power   Co.,    la  W.   Rep.   331:     Topeka  .v.   Cowee,  4* 

Gray,    415:    Bodfish    v.   BodHsh.    lOS  Kan.  345.  19  Pac.  Rep.  560, 

Mass.   317;    Webster    v,    Lowell,    143  'Webster  v.   Lowell,  14^  Mass.  334, 

Mass.  334,  8  N.  E.  Rep.  54;  State  v.  341,  per  Field.  J. 
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period  of  twenty  years,  is  infiafficient  to  establiBh  the  right  of  t^e 
public  to  use  said  land  as  a  public  highway  aa  against  the  owner.* 

468.  A  highway  may  be  established  hj  prOBorlption,  althooi^ 
B  statute  provides  that  it  shall  not  be  established  by  dedioation, 
unless  it  is  aooepted,  laid  out  and  established  in  the  manner  pre- 
Bcribed.  The  statate  leaves  untouched  the  case  of  public  ways  by 
prescription.*  Since  the  statute,  as  well  as  before,  a  way  may  be 
proved  by  long  and  continued  use  and  enjoyment  by  the  public, 
upon  the  ground  that  a  conclusive  presumption  arises  from  such  use 
that  it  has  been  established  by  competent  authority.' 

463-  In  some  States  to  constitute  a  highway  by  use  the  way 
must  have  been  kept  in  Tei>air  or  adopted  by  the  public  authorities. 
A  statute  declaring  that  "  all  roads  not  recorded  which  have  been  or 
shall  have  been  used  aa  public  highways  for  twenty  years  or  more 
shall  be  deemed  public  highways, ' '  requires  that  the  road  shall  have 
been  kept  in  repair  under  the  charge  of  the  public  authorities. 
*' The  user  need  not  be  adverse,  and  under  such  circumstances  as 
would  be  required  to  give  an  individual  a  right  of  way  by  prescrip- 
tion. If  such  had  been  the  intention,  other  language  would,  we 
tliink,  have  been  used.  All  we  liave  here  is  that '  tlie  road  was 
used  by  the  public  generally,'  But  the  mere  fact  that  a  portion  of 
the  public  travel  over  a  road  for  twenty  years  cannot  make  it  a 
highway;  and  the  burden  of  making  highways  and  sustaining 
bridges  cannot  be  imposed  upon  the  public  in  that  way.  There 
must  be  more.  Tlie  user  must  be  like  that  of  highways  generally. 
The  road  must  not  only  be  traveled  upon,  but  it  must  be  kept  in 
repair  or  taken  in  charge  and  adopted  by  the  public  authorities. 
*  *  *  Here  there  is  no  proof  of  the  circumstances  under  which 
the  public  traveled  upon  this  road,  and  it  does  not  appear  that  the 
public  authorities  kept  it  in  repair  or  adopted  it,  or  in  any  way 
recognized  it  as  a  highway,  A  private  way  opened  by  the  owners 
of  the  land  through  which  it  passes  for  their  own  uses  does  not 

'  While  V.  Wiley,  59  Hun,  618,  13  N.  thews,  IM  Mass.  60;  McKenna  v.  Bos- 

Y.  Sapp.  205.  ton,   131    Mass.   143.     A  die-tuni   to  the 

'  Commonwealth  V.  Coupe,  laS  Mass.  contrary  in  Commonwealth  v. Taunton, 

63;  Jennings   V.   Tisbury,   S  Gray,  73;  16  Gray,   aa8,   is  not  law.     Waring  v. 

Haydenv.  AtUeboro,  7Gray,  338;  Com-  Little  Rock,  Gi  Ark.  408,  36  S.  W.  Rep. 

monwcalth  v,  Holliaton,  107  Mass.  232;  84;  Pallon  v.  State,  50  Ark,  53,  6  S.  W. 

Richards   v.   County    Commissioners.  Rep.  3Vj. 

I30  Mass.  401 ;  Commonwealth  v.  Mat-  •  Veale  v.  Boston,  135  Mass.  187. 
872 
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become  a  public  highway  merely  because  the  public  are  alflo  per- 
mitted for  many  years  to  travel  over  it.'" 

464.  The  width  and  boundaries  of  a  highway,  when  these  are 
left  uncertain  by  the  act  of  dedication,  are  establiehed  by  twenty 
years'  nBer  by  the  public'  But  in  the  case  of  ancient  highways, 
the  right  of  the  public  is  not  limited  to  that  portion  of  the  highway 
usually  called  the  traveled  path.  "  Where  a  tract  three  or  four 
rods  wide,  such  as  is  usually  laid  out  as  a  highway,  has  been  used  aa 
euch,  although  twenty  or  thirty  feet  only  have  been  used  as  a. 
traveled  path,  still  this  is  such  a  use  of  the  whole  ae  constitutes 
evidence  of  the  right  of  the  public  to  use  it  as  a  highway,  by  widen- 
ing the  traveled  path,  or  otherwise,  as  the  increased  travel  and  the 
exigencies  of  the  public  may  require."  The  use  is  presnmed  to  be 
co-extensive  with  the  location,* 

A  dedication  of  a  highway  is  presnmed  to  be  a  dedication  of  a 
highway  of  the  width  fixed  by  statute,*  In  the  absence  of  such  ft 
statute,  the  width  of  the  highway  is  fixed  by  the  dedication  and 
acceptance  by  the  public;  and  the  acceptance  may  be  shown  by 
public  use.*  Where  the  prescriptive  use  arose  under  defective 
proceedings  instituted  for  laving  out  a  highway,  the  extent  of  the 
easement  may  be  measured  by  the  extent  of  the  way  intended  to  be 
established  by  such  proceedings.' 

466.  A  highway  by  presoriptiOQ  can  be  created  only  by  pnbUo 
travel  over  a  definite  route,  and  not  by  travel  by  varying  routes, 

'  Speir  V.  New  Utrecht.  I3i  N.  Y.  4»>.  Ranno,  3a  Vt.  600;  Trask  v.  Sute,  6  Vl. 

42g,  24   K.   E.  Rep.  69a,  per  Earl,  J.,  35s,  a?  Am.  Dec.  554;  Sherman  v.  Hast- 

followed  andapproved  inLenisv.  New  Ings,  81  Iowa,  37a,  46  N.  W.  Rep.  1084; 

York.  L.   E.  &   W.   R.  Co..  1*3  N.  V.  Davis  v.  Clinton.  58   Iowa,  389,  10  N. 

496,  503,  afi  N.  E,  Rep.  357;  Harriman  W.  Rep.  768, 

V.  Howe,  78  Hun,  aSo;  People  v.  Os-  '  Pillsburf   v.   Brown.   8a   Me.   450, 

born,  84  Hun.  441,  3a  N.  Y.  Supp.  358,  19  Atl,  Rep.  858;  Bowers  v.  Barrett,  85 

65  N.  Y.  St.  556;  People  v.  Underhill.  Me.  3B3.  27  Atl,   Rep.  a6o,  43  Am.  ft 

144  N.  Y.  316,  39  N.  E.  Rep.  333;  Boyd.  Eng.  Corp.  Cas.  191. 

V.  Woolwine,  40  W.  Va.  aBa,  ai  S,  E.  *  People  v.  Marin  Countjr,   103  Cal, 

Rep.  loao;  Yatea  v.  Grafton,  33  W.  Va.  323,    37     Pac.     Rep.     ao3;     Humbolt 

507.   II  S.   E.  Rep.  8;  Ball  v.  Cox,  39  County  v.  Dinsmore.  7S  Cal.  604.,   17 

W.  Va.  407.  I  S.  E.  Rep.  673.  Pac.  Rep.  710. 

*  Western   R.  Co.  v.  Alabama  Grand  ■  Dickeison  v.  Detroit.  99  Mich.  498, 

Trunk  R.  Co.,  96  Ala.  27a,  17  L.  R.  A.  58  N.  W.  Rep.  645. 

474:  HinkB  V.  Hinks,  46Me.  423;  Hoi-  'Manrose    v.    Parker.   90    III.    581; 

brook  V.  McBride.  4  Gray,  aij;  Dodge  Waltman  v.  Rund,  109  Ind.  366,  10  N. 

V.  Stacy.   39  Vt.   558.   576;    Morse   v.  E.  Rep.  117, 

378 


DgitzedbyCoOgIC 


§§  466,  467.]  prBuo  biohts  of  way. 

though  in  the  same  general  direction.'  But  it  is  not  indispensable 
that  there  be  no  deviation  in  the  line  of  travel.  If  the  travel  lias 
remained  substantially  unchanged,  it  is  sufficient;  even  though  at 
times,  to  avoid  encroachments  or  obstractions  upon  the  road,  there 
may  have  been  a  slight  deviation  from  tlie  common  way.' 

466.  A  publio  -way  may  be  astablished  chiefly  upon  proof  of 
the  use  of  the  way  by  the  publio  at  certain  perioda  of  the  year, 
coutinned  regularly  for  the  same  purpose  year  after  year  for  many 
years.  Thns,  Lord  Selborae,  in  a  Scottish  case  before  the  House  of 
Lords,  said:  "Although,  except  at  certain  perioda  and  for  certain 
purposes,  the  uee  of  it  may  be  so  casual,  that  if  that  had  stood  alone 
it  might  have  been  insufficient  to  make  out  the  right,  yet  the  very 
periodicity  and  the  nature  of  the  purposes  which  at  those  periods 
caused  the  use  of  it  to  take  place,  give  emphasis  to  all  the  other 
circumstauccs  as  calculated  to  call  the  attention  of  the  proprietors 
and  occupiers  to  the  matter,  and  to  lead  either  to  interference  or  to 
definite  permission,  if  the  thing  were  not  of  right."  ' 

467.  Aq  iDterruptdon  of  the  use  of  a  way,  which  will  break  the 
oontinuity  of  the  publio  eojoymeut  of  it,  must  be  the  act  of  the 
owner  of  the  land  across  which  the  right  of  way  is  exercised.*  "An 
obstruction  which  will  have  the  effect  of  destroying  the  prescriptive 
right  is  not  an  obstruction  that  is  placed  in  the  highway  by  a  tres- 
passer or  outside  party,  but  one  that  is  placed  there  by  the  owner  of 
the  land;  and  it  must  be  of  such  a  kind  as  to  evince  an  intention  on 
the  part  of  the  owner  to  exclude  the  public  from  the  use  of  the 
highway."'  A  slight,  or  occasional,  or  temporary  obstruction  of 
the  way  by  the  owner  does  not  constitute  an  interruption  of  the 
public  use.     If  the  public  acqniesce  In  the  obetmction  in  such  a 

'  Friel  v.   People.  4  Cola.  App.   359,  Beatrice  v.  Black,  aS  Neb.  Z63,  44  N. 

35  Pac.  Rep.  676;  Starr  v.  People,  17  W.  Rep.  189;  Howard  v.  Slate.  47  Ark. 

Colo.  458    30  Pac.  Rep.  64:  Ottawa  v.  431,  3  S.  W.  Rep.  331;  State  v.  McGee, 

Yenuer,  160  III.  509.  43  N.  E.   Rep.  40  Iowa,  595. 

601;   Oweas  V,  Crossell.  ros  III.  354;  'Macpberson   v.  Scottish  Rigbu  of 

Genileroan  v,  Soule,  ja  III.  371,    83  Way,  etc.,  Soc.,  15  Ro.  H.  L.  (Se»sion 

Am.    Dec.    264;     Bryao    v.    East   St.  Gas.  4tli  Series),  68,  70. 

Louis,  12  III.  App.  390;  South  Branch  'Websier  v.  Lowell,  142  Mass.  324, 

R.   Co.   V.   Parker,   41   N.  J.   Eq.  489,  8  N.  E.   Rep,  54;    Shellhouse  v.  State, 

S  All,  Rep.  64r;  Vosaen  v.  Dautel,  116  no  Ind.  509,  11  N.  E.  Rep.  4S4:  O'Coo- 

Mo.  379,  33  S.  W.  Rep.  734;  Shaffer  v.  uell  v.  Bowman,  45  111.  App.  654, 

Stull,  33  Keb.  94,  4S  N.  W.  Rep.  883.  *  Madison  v.  Gallagher,  159  111,  los, 

■Nelson    v.   Jenkins,   43    Neb.   133;  113,  43  N.  E.  Rep.  316. 
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PUBLIC   BIOHTS   OF   WAT   BY   PKE9CEIPT10S,      [§§468-470. 

manner  as  to  make  the  sabsequent  pnblic  use  permifisive,  there  is  an 
interruption  which  destroys  the  effect  of  the  previous  user.  But 
whether  the  obstniction  is  acquiesced  in,  ie  a  question  for  the  jury 
upon  the  facts.' 

Mere  intermission  of  use  is  not  an  interruption,' 

An  intermption  to  effect  the  previous  user  must  be  an  interrup- 
tion of   the  right  and  not  merely  an  interruption  of  the  use  or 


468.  A  town  may  acquire  a  priTate  right  of  way  by  presoriptloii 
as  appurteaant  to  a  burial  ground  owned  by  tlie  town.  "  Such  a 
way,  although  open  to  use  for  all  persons  who  have  a  right  to  go  to 
and  from  the  burial  groimd,  is  not  necessarily  a  public  way.  It 
may  not  bo  a  way  for  all  travelers,  but  only  for  those  who  have 
rights  in  the  burial  ground.  Suppose  such  a  way  were  closed  by  a 
gate  at  the  place  where  it  meets  a  highway,  and  this  gate  were  kept 
locked,  and  only  opened  by  some  person  in  charge  of  the  burial 
ground  for  the  purpose  of  admitting  persons  to  it,  tiiis  would  be 
Btrong  evidence  that  it  was  a  private  way. "  * 

469.  The  placing  of  a  gate  or  fbooe  aoross  a  private  way  pre- 
vents an  aoquisitioD  of  an  easement  in  it  by  the  public,  because  it 
shows  that  the  owner  exercises  control  over  the  way,  and  if  the 
public  use  die  way  the  use  is  not  adverse  to  the  owner.  "  It  seems 
tliat  any  act  on  the  part  of  the  owner,  reserving  to  himself  a  right 
or  use,  which  is  or  may  be  inconsistent  with,  or  antagonistic  to,  the 
free  use  on  the  part  of  the  public  as  a  highway,  has  the  effect  of 
destroying  the  right  of  tlie  public  by  prescription."  * 

470.  The  public  cannot  acquire  a  right  of  way  by  use  for  the  pre- 
soriptiTe  period,  if  the  use  is  by  license  or  permission  of  the  owner.* 
The  fact  that  a  landowner  has  for  many  years  pennitted  his  neigh- 
bora  and  summer  visitors  to  pass  through  hia  gate,  and  over  hia  land 

'  Webster  v.  Lowell,  14a  Mass,  334,  'Jones  v.  Phillips,  59  Ark.  35,  a6  S. 

341,  8  N.  E.  Rep.  54.  W.    Rep.   386.   388,    per   Bunn,   C.   J. 

•  Madison  v.  Gallagher,  159  III.  105,  And  sec  Shellhouse  v.  5ule,  no  Ind. 

113,  4a  N.  E.  Rep.  316.  509,  II  N.  E.  Rep.  484;  State  v.  Green. 

•Shellhouse  V.  Stale,  110  Ind.  S09.  II  ai  Iowa,  693:  State  v.  Mitchell,  58 
N.  E.  Rep.  484:  Jones  v.  Davis,  35  Iowa,  567,  12  N.  W.  Rep.  598;  Chest- 
Wig.  376:  Toof  V.  Decatur,  19  III.  App.  nut  Hill  Turnpike  Co.  v.  Piper,  77  Pa, 
204.  St.  432:  Cyr  V.  Madore,  73  Me.  53. 

'DeerGeld   v.  Connecticut  River  R.  •  Irwin  v.  Dixion,  9  How.  10;  Brushy 

Co.,  144  Mass.  335,  335,  II  N.  E.  Rep.  Mound  v.  McCIintock,  150  III.  119.  36 

JOS,  per  Field,  J.  N.  E.  Rep.  976;  Kyle  v.  Logan,  87  III. 
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§§  471,  472.]  PUBLIC    KIOHT8   OF   WAT. 

to  a  beach  on  the  seaehore  does  not  of  itself  constitiite  such  user  as 
can  ripen  by  lapse  of  time  into  a  prescriptive  right  at  common  law 
on  the  part  of  the  public  to  use  the  road.' 

471.  A  preBoriptl7e  right  of  the  public  to  am  a  priTate  railroad 
crossing  upon  a  fivm  cannot  be  acquired  so  long  as  the  use  is  pm- 
miasive,  and  the  fact  that  gates  and  bars  had  been  kept  on  one  side 
of  the  railroad  tracks  is  a  material  circomstance  showing  that  the 
use  b;  the  public  was  permiseire.  "  It  was  a  case  of  persons  going 
throngb  bars  or  a  gate,  with  no  highway  worked  upon  one  side  of 
the  track,  the  land  there  being  farm  land,  open  countiy,  merely 
level  land ;  with  no  evidence  of  any  repairs  on  either  side  of  the 
rulroad  at  the  public  expense,  or  any  public  action  whatever  in 
respect  to  the  crossing  or  tJie  approaches  thereto ;  with  no  assertion 
of  right  on  the  part  of  anybody  to  cross  either  the  railroad  or  the 
land  of  the  private  owners  on  the  sides  thereof.  There  was  notliing 
to  show  any  great  amount  of  crossing  by  others  than  those  entitled 
to  use  the  private  crossing,  or  that  snch  crossing  was  acquiesced  in 
by  the  railroad  company  as  a  matter  of  right.  There  being  a  cross- 
ing properly  open  to  some  persons,  an  occasional  crossing  by  others, 
if  known  to  tlie  railroad  company,  is  more  consistent  with  permis- 
sion or  toleration  than  with  the  sappositdon  that  it  was  done  and 
acquiesced  in  as  a  matter  of  right."  ' 

472.  A  publio  easement  of  a  passage-vay  cannot  be  acquired  by 
the  use  for  any  length  of  time  of  a  path  by  the  side  of  a  railroad 
track  within  its  right  of  way  which  is  in  daily  and  constant  use 
by  the  railroad  company  for  tlie  operation  of  its  road,  and  tlie  com- 
pany is  entitled  to  an  injunction  to  restrain  any  interference  with  its 
laying  of  a  second  track  wliich  covers  the  patiis  previously  used  by 

64;  Root  V.  Commonwealth,  98  Pa.  St.  W.  &  S.  141;  Stewart  v,  Frink,  94  N. 

170,  43  Am.  Rep.  614;  Tucker  v.  Con-  C.  487,  55  Am.  Rep.  619;    Pendand  v. 

rad,  103  Ind.  349;  Blanchard  v.  Maul-  Keep,   41   Wis.   490;    Smith    v.    State 

ton,  63  Me.  434;  Vossea  v.  Dautel,  116  (TeK,  Crim.  App.).  40  S.  W.   Rep.  736; 

Mo.  379,  13  S.  W.  Rep.  734:  Lanier  v.  Cunning-ham   v.   San    Saba   Co.   (Tex. 

Booth,   50    Miss.    410;    Harrimao    v.  Civ.  App.),  20  S,  W.  Rep.  941;  State  v. 

Howe,  78  Hun,  aSo,  60  N.  Y.  St.  aas,  Kent  County  (Md.),  35  All,  Rep.  62. 

aS   N.   Y.   Supp.    858;    Speir    v.   New  '  Coburn  v.  San   Mateo  County,   7S 

Utrecht,   121  N.  Y.  430,  a4  N.  E.  Rep.  Fed.  Rep.  jao. 

691;   Lewis  V.  New  York,  L.  E.  &  W.  •  McCreary  v.  Boston  &  M.  R.  Co., 

R.  Co.,  ia3  N.  Y.  496.   a6  N.  E.   Rep.  153  Mass.  300. 307,  11  L.  R.  A.  359,  360, 

3S7;    People    v.   Livingston,   ay    Hun,  a6  K,  E.  Rep.  864,  per  Allen,  J. 
105;     Gowen   v.    Phila.    Exch.   Co.,   5 
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PUBLIC   BIQHTS   OF  WAT    BY    PSSBOBIFTIOir.  [§  473. 

the  public.  "  The  rule  does  not  differ  because  the  location  of  a 
road  is  through  a  populous  district,  in  tiiia  case  through  a  borough, 
vhofie  citizens  have  availed  themseWee  of  the  convenience  of  using 
the  ground  along  the  railroad  tratik,  notwiUistanding  the  railroad 
ties  and  r^s  of  the  company  may  not  have  spanned  and  bound 
literally,  with  an  iron  grasp,  from  one  side  to  the  other,  its  author- 
ized domain." ' 

Where  a  strip  of  land  six^  feet  wide  was  occupied  by  the  tracks 
of  a  steam  locomotive  railroad  twenty  feet  in  width  and  the  railroad 
bed  was  of  such  a  character  as  to  be  unsuitable  for  ordinary  high- 
way purposes,  the  way  cannot  be  deemed  to  be  a  public  way  by 
prescription,  for  such  occupation  of  it  is  inconsistent  with  the 
acquirement  by  adverse  poeeeesion  of  a  right  of  public  easement.' 

The  mere  permissive  use  by  the  public,  without  dtaiu  of  right,  of 
a  passway  over  and  along  a  railroad  right  of  way,  started  by  being 
used  by  the  railroad  company  in  the  construction  of  its  road,  gives 
the  public  no  right  therein.* 

But  a  public  footway  across  a  railroad  track  may  be  acquired  by 
prescription  like  other  public  ways.* 

473.  The  use  by  the  public  of  a  private  way  to  a  wharf  is 
regarded  as  permissiTe  and  not  inconsistent  with  private  owner- 
ship. The  very  nature  of  the  property  indicates  that  access  to  the 
wharf  over  the  way  must  be  kept  open  for  the  convenience  of  the 
owner  and  his  customers.  The  public  use  of  such  way  is  permitted 
by  the  owner  for  his  own  profit.'  In  such  a  case  ttie  court  said : 
"  This  roadway  or  street  has  been  used  by  the  public  and  plaintifb 
as  a  means  of  conducting  and  carrying  on  the  business  appertaining 

'  Pennsylvania  R.  Co.  v.  Freeport,  '  Thornton  v.  Louisville  &  N.  R.  Co. 
138  Pa.  St.  91,  96,  ao  Atl,  Rep.  940,  per  (Ky.).  39  S.  W.  Rep.  694,  citing  Conyers 
Neale,  P.-J..  wbose  opinion  is  affirmed  v.  Scott  (Ky.),  si  S.  W.  Rep.  530;  Bow- 
by  the  Supreme  Court,  man  v.  Wickliffe,  15  B.   Mon.  84,  and 

'Speirv.  New  Utrecht,  m  K.  Y.4M,  Hall  v.  McLcod,  3  Mctc.  (Ky.),  98. 

24  N,  E.  Rep,  6ga,  49  Hun,   a94,   z  N.  *  Fitchburg    R.    Co,    v.    Page,    131 

V.  Supp,  436.     See,   however,  Hansen  Mass,  391;  McCreary  v,  Boston  &  M. 

V.  Southern  Pac,  R.  Co.,  loj  Cal,  379,  R.  Co,,  153  Mass.  300,  II  L.  R.  A.  359, 

38   Pac.   Kcp.   957,  where  it  was  held  z6  N.  E.  Rep,  864. 

that  there  is  a  presumption  of  acquics-  '  Irwin  v,  Dixion,  9  How.  10;  Lewis 

cence  by  a  railroad  company  in  the  use  v,  Portland,  35  Oreg,  133,  156,  35  Pac. 

by  the  public  of  its  right  of  way  as  a  356.  33  L.  R.  A.  736;  per  Lord.  C,  J. 

foot  path  after  twenty  years  of  such  Buffalo  v.  Delaware,  L.  tc  W.  R.  Co.^ 

user  with  the  knowledge  of  the  com-  39  N.  Y.  Supp.  4. 
pany. 
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to  this  wharf  and  warehouse,  and  the  facts  indicate  tliat  it  has  not 
been  used  for  any  other  purpose.  The  plainti^  have  at  all  timee 
maintained  their  right  to  the  locua  m  qtio,  consistent  with  its  use  as  a 
passage  or  roadway  to  and  from  their  wharf,  and  the  use  of  it  by 
the  public  for  such  purpose  was  not  under  a  claim  of  right,  but  by 
their  permission.  The  city  authorities  have  not  exercised  any  acts 
of  ownership  over  or  assumed  any  right  to  control  it;  nor  has  the 
city  made  any  itnprovements  or  performed  any  work  upon  the  same 
by  way  of  repairs  or  otherwise,  bat  the  evidence  shows  that  the 
plalntifiB  have  used  and  occupied  such  property  to  the  exclusion  of 
the  public,  except  so  far  as  was  necessary  for  the  public  to  use  it  in 
doing  business  at  their  wharf.  The  evidence  also  shows  that  the 
plaintiffs  have  asserted  their  ownersliip  of  the  land  in  controversy 
by  acts  and  declarations  which  are  entirely  inconsistent  with  any 
intention  to  abandon  or  dedicate  it  to  the  public  use.  They  have 
used  it  for  the  storage  of  iron,  brick,  and  other  heavy  freight;  they 
have  improved  and  repaired  it;  they  have  kept  a  gate  across  it  for 
ten  or  twevie  years;  exercised  the  right  to  exclude  persons  or  teams 
from  it  whenever  they  chose  to  do  so;  they  have  publicly  and 
repeatedly,  in  connection  with  the  use  of  the  property,  declared 
tliat  it  was  not  a  public  street,  but  a  private  way  to  their  wharf  and 
warehouse." 

474.  Whether  the  pabUo  use  of  a  way  has  been  by  leave  or 
license  or  tolerance  or  sufferance  is  s  question  of  itiot.  In  an 
action  to  establish  a  public  right  of  way  for  passengers  on  foot  and 
on  horseback,  and  for  driving  cattle  and  sheep  through  the  Glen  of 
tlie  Doll  in  Forfarshire,  Scotland,  it  was  proved  that  the  pass 
formed  the  direct  and  natural  access  from  Clova  to  Braemare,  and 
that  from  time  immemorial  there  had  existed  a  well-known  and 
well-defined  track  through  tlie  glen;  that  it  had  been  the  practice 
of  drovers  to  take  sheep  by  this  track  from  the  public  market  at 
Braemare  in  spring  and  autumn  to  another  public  market;  that  the 
track  had  been  used  by  farmers  in  the  district,  and  occasionally  by 
tourists;  that  there  had  been  a  repute  in  the  district,  both  among 
the  public  and  among  the  landowners,  tliat  there  was  a  public 
right  of  way.  It  was  held  upon  the  evidence  that  tiie  way  was  not 
to  be  attributed  to  tolerance  but  to  the  assertion  of  a  public  right. 
In  the  House  of  Lords,  the  Lord  Cliancellor,  Halsbnry,  said: 
*'  Kow,  I  ask  myself  this  question,  whether,  in  the  first  place,  I  can 
infer  from  that  state  of  facta  that  the  proprietor  was  aware  of  what 
878 


Digitized  byGoOgIc 


PTBLIC    BIOHTS   OF    WAT   BT    PEE90EIPTION.  [§  475. 

took  place  ?  I  cannot  doubt  tliat,  dealing  with  bucIi  public  righta 
and  eneh  public  mattere  as  the  markets,  which  persons  in  tlie  neigh- 
borliood  were  in  the  habit  of  going  to  and  coming  from,  it  would 
be  almost  impossible  but  that  the  proprietor  would  become 
acquainted  with  that  practice.  And  the  second  question  immediately 
follows,  whether,  if  he  was  aware  of  the  long-continued  and  well- 
settled  practice  which  was  going  on  from  year  to  year  (not  through 
the  whole  year,  of  course,  because  the  occasions  did  not  arise,  bnt 
on  two  ordinary  and  settled  occasions  in  every  year),  the  proprietor 
would,  on  the  footing  of  its  being  a  mere  license  or  permission,  be 
likely  to  stand  by  and  allow  the  right,  which  he  must  know  would 
very  probably  be  established  by  such  constant  user,  to  be  established 
without  interference  or  remonstrance  on  his  part  P  My  Lords,  I 
have  come  to  the  conclusion  that  it  would  be  impossible  to  sustain 
that  contention.  However  good  uatured  the  proprietor  might  be, 
and  however  desirous  of  assisting  his  neighbors,  I  tliink  he  would 
desire  to  protect  his  rights  by  insisting  upon  some  record  of  his 
rights,  or  some  way  of  showing  that  what  was  being  done  was  by 
his  license  and  permission,  and  not  as  of  right;  but  I  look  in  vain 
throughout  the  whole  of  this  evidence  for  the  least  intamatioE  of 
any  effort  on  the  part  of  the  proprietor  to  impose  upon  those  per- 
sons who  were  using  this  road  —  which  was  a  wild  mountain  road, 
and  one  unfrequented,  no  doubt,  on  ordinary  occasions  —  any  kind 
of  hindrance  which  could  be  removed  by  bis  permission." 

476.  Bat  although  the  ubo  of  a  road  begun  by  permission,  if  it 
is  ooDtlniied  under  s  claim  of  right  for  a  term  equal  to  the  period 
of  limitation  established  by  statute,  the  right  is  acquired  by  pre- 
aeription,* 

Where  a  railroad  company  constmcted  for  its  own  use  a  bridge 
across  a  stream,  in  a  city,  building  under  and  attaching  to  the  main 
structure  a  footway  for  the  public  use,  the  company  itself  having 
no  use  for  such  a  passway,  there  was  a  dedication  of  the  footway  by 
the  railroad  company  to  the  public  use ;  and  the  city  having  lighted 
up  the  way  with  gas,  and  by  its  officers  caused  the  railroad  company 
to  make  repairs,  and  aided  in  constructing  the  approaches,  there 
was  as  complete  an  acceptance  by  the  city  of  the  dedication  as  was 

'  Hacpherson  v.  Scottish  Rights  of  bourne,  in  the  same  case,  expressed 
War.  etc.,  Soc.,  H  K-  H.  L.  (Session    similar  views. 

Cas.   4th   Series),   6B,    69.     Lord    Sel-        *  McAllister  v.  Pickup,  S4  Iowa,  6$, 
50  N.  W.  Rep.  556. 
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g  476.]  PDBUO  BIOHTS   OP   WAT. 

compatible  with  the  right  of  the  owners.  The  railroad  company 
having  thos  maintained  the  footway  for  more  than  thirty  years,  the 
city  acquired  the  right  to  ite  use  by  prescriptioii.  The  company 
having  torn  down  the  old  bridge  and  erected  a  new  one  in  its  stead, 
leaving  oS  and  declining  to  rebuild  the  footway,  in  an  action 
brought  by  the  city  for  that  purpose  the  chancellor  properly 
required  the  company  to  restore  the  way.  While  the  restoration  of 
each  an  artificial  way  cannot  be  directed  where  the  structure  falls 
from  decay  or  w  necessarily  removed,  yet  where  the  deliberate 
agency  of  the  owner,  unafiected  by  the  conditions  mentioned,  is  the 
destroying  power,  the  restoration  may  be  required.' 

476.  There  are  oaaea  whioh  iuAd  that  the  mere  use  of  a  way  over 
waste  and  mtenolosed  land  does  not  give  s  prdsoriptive  right, 
though  continued  for  the  total  period  of  limitation,^  *'Ai!  the  pre- 
sumption of  a  grant  of  way  by  the  owner  of  the  land  arises  from 
the  exercise  of  a  privilege  adverse  to  his  right  of  property,  and  from 
his  acquiescence  in  the  exercise  of  tiie  privilege,  the  presumption 
will  not  be  supported,  if  the  use  of  the  way  does  not  impinge  on 
his  rights,  nor  conflict  with  his  enjoyment  of  his  property.  A 
distinction  must,  therefore,  be  observed  between  the  claim  of  a  way 
through  enclosed  and  cultivated  land,  and  of  a  way  over  unenclosed 
woodland.  In  the  former  case,  the  mere  use  is  an  invasion  of 
property,  and  a  treepaes;  and  acquiescence  or  submission  to  the 
exercise  of  a  privilege,  under  circumstaucee  which  make  it  action- 
able, may  justify  the  inference  of  a  legal  right  in  the  person  who 
exercises  the  privilege.  But  when  the  way  passes  over  woodland, 
those  who  travel  it  commit  no  trespass  (at  least  not  until  after  notice 
to  desist),  and  subject  the  owner  to  no  lose  or  inconvenience.  To 
prohibit  thera  would  be  considered  churlish;  and  would  be  ineffect- 
ual, unless  a  constant  watch  was  kept  to  prevent  them.  And  to 
require  tlie  owner  to  secure  his  land  against  an  adverse  claim,  by  a 

'  Kentuckf  Central  R.  Co.  v.  Paris,  Davis,  Chevcs,   i,   34   Am.    Dec.    581 ; 

95  Ky.  6*7.  Cyr  v.  Dufour,  58  Me.  493;  Gulf,  C, 

'§  439;   Friel  v.  People  (Colo.),  35  &   S.    F.   R.   Co.   v.    Montgomery,   85 

Pac.   Rep.  676;    Fox  v.  Virgin,  11  111.  Tex.  64,  19  S.  W.  Rep.  1015;  Gilder  v, 

App.  513;   Kyle  v.  Logan,  87  111.  64;  Brenhara,  67  Tex.  345,  3  S.  W.  Rep.  309; 

Warren    v.   Jacksonville,   15    111.   236;  Harriman  v.   Howe,   78  Hun,  280,  60 

HerhoM  v.  Chicago,  loS  III.  467;  Hutto  N.  Y.  St  315,  38  N.  V.  Supp.  85S;  Rath- 

T.  Tindall,  6  Rich.  396;  Slate  v.  Horn,  man  v.  Norenberg,  at  Neb.  467,  33  N. 

35  Kan.  717,  la  Pac.  Rep.  14S;   Hogg  W.  Rep.  30S;  Shaffer  v,  Stull,  3a  Neb, 

V.   Gill,    I    McMulIan,   339;    Simi  v.  94,  4S  N.  W.  Rep.  8S3. 
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EXTENT   OF   THB  PUBLIC    EABBHBNT.         [§§  477,  478. 

QBe  not  actionable,  of  a  fray  over  it,  would  to  that  extent  ezclade 
hifl  property  from  the  protection  of  the  iaw, "  ' 

477.  The  general  role  aa  to  acqoiring  a  right  of  publio  way  by 
preaorlption  doea  not  apply  to  an  open  way  in  a  oity  which  the 
-owner  has  left  for  hie  private  use,  though  the  public  has  also  used  it 
without  objection.  Nor  does  the  rule  apply  where  the  owner's 
purpose  not  to  dedicate  it  to  the  public  is  manifest  from  the  way 
iteelf  or  from  its  relation  to  the  owners  of  the  land.' 

Upon  the  issue  whether  a  street  has  become  a  public  way  by  pre- 
scription an  ancient  deed  of  land  in  which  the  street  is  mentioned 
and  a  plan  referred  to  in  the  deed  are  adnussible  in  evidence,  in  the 
discretion  of  the  judge,  to  show  the  origin  and  history  of  the  way.* 

Where  the  public  has  acquired  an  easement  by  user  in  a  highway, 
the  listing  of  the  land  for  taxes  and  payment  thereof  by  the  owner 
Ao  not  affect  the  rights  of  the  public  in  the  land.* 

V.     Eetent  of  the  PvHic  Easerrumt. 

478,  The  publio  by  dedioatioa  or  oae  of  a  h^hway  acquire  only 
an  eaaeiaent  in  the  land  and  not  an  interest  in  the  soil  itself. 
The  owner  of  land  taken  for  a  highway  by  grant  or  use  retains  his 
exclusive  right  in  the  soil  for  every  purpose  of  use  or  profit  not 
inconsistent  with  the  public  easement  and  may  maintain  trespass  or 
ejectment  for  any  encroachment  upon  it.*  '*  In  other  words,  the 
only  servitude  imposed  on  the  land  is  the  right  of  the  public  to 

'  Hutto  V.  Tindall,  6  Rich.  396,  400,  •  Grose  v.  West,  7  Taunt.  39;  Holmei 

per    Frost,   J.      Sec,   also,   dissenting  v.  Belilnffham,  7  C.  B.  N.  S.  339;  Har- 

opinion  by  Dixon,  C.  J.,  in  Hanson  v.  rison  v.  Parlier,  6Easl,  154;  Stevenson 

Taylor,  aj  Wis.   547,   554,   elaborately  v.  Chattanooga,  aoFed.  Rep.  586;  Per- 

stating  the  grounds  of  it.     Stale  t,  K,  ley  v.   Chandler,   6  Mass.  454,  4  Am. 

C,  St.  J.  &  C.  B.  R.  Co.,  45  Iowa,  139.  Dec.  159;  Adams  v.  Emerson,  6  Pick. 

•Toof  V.  Decatur,   ig  HI.  App.  ao4;  56;  Allen  v.  Boston,  159  Mass.  324,  34 

Chicago  V.   Chic,   R.  I.  &   P.   R.  Co.,  N.  E.  Rep.  519;  Knox  v.  New  York,  55 

152  111.  561,  38  N.  E.  Rep.  768;    Man-  Barb.  404;  Jackson   v.   Hathaway,   15 

rose  V,  Parker.  90  III.  581;  Warren  v.  Johns.  447,  BAm.  Dec.  263;  Tallmadge 

Jacksonville,    15    111.    336;    Dexter  v.  v.  East  River  Bank,  if>  N.  V.  lo;,  loS; 

Tree,   117  III.  533,  6  N.  E.   Rep.  506;  Pomeroy   v.  Mills,  3  Vt.  379,  13  Am. 

Waring  v.  Little  Rock,  63  Ark.  408,  36  Dec.  207;  Spencer  v.  Metropolitan  St. 

S.  W.  Rep.  34.  Ry.  Co.,  tao  Mo.   154,  23  S.   W.   Rep. 

»Bagley  v.  New  York,  N.  H.  &  H.  136.    33    L.    R.    A.   668;    Dubuque    v. 

R.  Co.,  165  Mass.  160.  Maloney,  9  Iowa,  450,  455,  74  Am.  Dec. 

'Csmpau  V.  Detroit,  104  Mich.  560,  358;    Lamar  County   v.  Cleinenis,  49 

6a  N.  W.  Rep.  718.  Tex.  347. 
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§  479.]  POBUO   BIQHTB   OF   WAT. 

conEtmct  and  maintain  thereon  a  safe  and  convenient  road* 
way,  which  sbsll  at  all  timea  be  free  and  open  for  public  use  ae  a 
highway." ' 

The  uee  of  a  highway  for  a  turnpike  or  toll-road  imposes  no 
additional  burden  upon  the  adjoining  landowners,  because  the 
character  of  the  easement  is  not  changed,  the  road  remaining  a  pub- 
lic highway,* 

479.  At  common  law  the  owner  of  the  land  abutting  upon  & 
h^hway  has  all  the  rights  of  property  in  the  soil  of  the  highway, 
subject  to  tlie  easement  of  the  public*  He  may  mine  under  it,  or 
he  may  dig  up  the  soil,  provided  he  does  not  iuterfere  with  the 
public  convenience.  He  owns  the  trees  growing  upon  it,  and  may 
maintain  trespass  against  any  one  cutting  them,  or  gathering  their 
fruit,*  or  for  any  other  invasion  of  his  poBsessioQ.*  But,  of  course, 
the  proper  public  guardians  of  the  highway  may  cut  down  any  trees 
whicli  are  a  permanent  obstruction  to  the  use  by  the  public  of  any 
part  of  the  liighway.  "The  right  of  the  public  is  to  have  the 
whole  width  of  the  road  preserved  free  from  obstructions,  and  is 
not  confined  to  that  part  which  was  used  as  the  via  trita."  * 

Even  if  the  trees  do  not  obstruct  the  street,  and  the  public  con- 
venience did  not  require  their  removal,  it  has  been  held  that  if  tlie 
public  authorities  deem  it  best  that  they  shall  be  removed,  the 
abutting  owner  cannot  recover  damages  for  their  destruction.^ 

■Slerling's  Appeal,   in   Pa.  St.  35,  447.  8  Am.  Dec.  263;  Knabe  v.  Levelle, 

41,  a  Atl,  Rep.  105,  per  Sterreu,  J.  23  N.  V.  Supp.  818;  Williams  v.  N.  Y, 

•  State  V.  Hannibal  &  R.  C.  Gravel-  Cent.  R.  Co.,  16  N.  V.  97.  69  Am.  Dec. 

road  Co.  (Mo.)  39  S.  W.  Rep.  gto;  WU-  651;  Dubuque  v.  Maloney,  9  Idw«.,45o. 

liams  V.  Natural  Bridge  PI.  Road  Co.,  74  Am.  Dec.  358;  Bradley  v.  Pharr.  45 

at  Mo.   580;    Carter  v.  Clark,  69  Ind.  La.  Ana.  426,  11  So.  Rep.  61S:  Lankin 

338;  ChagrinFalls&C.  PlanliRoadCo.  v,   Terwilljger,  31    Oreg.   97,   39  Pac. 

v.  Cane,  2  Ohio  St.  419;  Pancon  Turn-  Rep.  368. 

pike  Co.  V.  Bishop,  II  Vt.  198;  Callison  *Tumer     v.      Ringwood     Higbwaf 

V.  Hedrlck.  15  GraCl.  344;  Douglass  v.  Board,  L.  R.  9Eq.  41S;  Dailf  v.  State. 

Road  Co..  22  Md,  219,  85  Am.  Dec.  647,  51  Ohio  St.  348.  37  N.  E.  Rep,  710,  34 

WriRht    V.    Carter,    27   N.    J.    L.   76;  L.    R.   A.    734;    Crismon   v.  Deck,  S4 

Walker  v.  Caywood,  31  N.  Y.  51.  Iowa,  344.  51  N-  W.  Rep.  55. 

'St.  Mary,  Newington  v.  Jacobs,  L.  *Stevens   v.    Whistler,    ir   East,  SI; 

R.   7   Q.    B.  47;  Lade  v.   Shepherd,   2  Lade  v.  Shepherd,  2  Strange,  1004- 

Slrange,  1004;  Grose  v.  West,  7  Taunt.  •  Turner     v.      Ringwood     Highway 

39;    Doe   V.   Pesrsey,   7  B.  &  C.  304:  Board,  L.  R.  9  Eq.  418. 

Stevenson    v.    Chattanooga,   2a   Fed.  ''  Tate  v.  Greensboro,  114  N.  C.  393, 

Rep.  586;  Kennedy  v.  Jones,   11  Ala.  19  S.   E.  Rep.  767.      See   the  dissent- 

£3;   Jackson  T.   Hathaway,   15  Johns,  log   opinion  of   Avery,   J.      Chase  v. 
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EXTENT   OF  THE  PUBLIC   EASEMENT.  [§|  480,  481, 

The  owner  in  fee  of  tlie  highway  is  entitled  to  the  herbage  and 
crops  that  grow  apon  it,  and  to  the  mines  and  minerals  beneath  the 
surface.*  He  may  eonstmct  beneath  the  surface  passage-ways  for 
water  and  other  pnrposes,  provided  he  does  not  interfere  with  the 
rights  of  the  pnblic.  He  is  entitled  to  every  right  and  profit  which 
-can  be  derived  from  his  land  occupied  as  a  highway  consistent  with 
the  easement  of  the  public.  A  by-law  of  a  town  giving  the  inliabit^ 
ants  the  right  to  pasture  their  cows  in  the  public  highways  under 
certain  r^;ulationB,  passed  under  the  authority  of  a  statute  authoriz- 
ing such  by-laws,  is  of  no  validity,  and  tlie  statute  itself  invalid, 
unless  it  may  be  constmed  as  authorizing  only  such  regulations  as 
will  not  conflict  with  the  rights  of  the  owner  of  the  soil ;  for  he  is 
entitled  to  the  herbage  of  that  part  of  the  highway  which  he  owns 
in  fee.* 

480.  A  highway  fenoed  on  either  aide  presumably  extends  over 
the  entire  space  between  the  fbnoes.'  The  presumption  is  that 
BQch  space  was  dedicated  to  the  public  and  that  the  public  are 
entitled  to  the  whole  of  it,  and  are  not  confined  to  the  parts  that 
are  traveled  by  carriages,  used  as  gutters  or  occupied  for  footways  or 
udewalks. 

But  if  the  road  is  not  enclosed  there  is  no  presumption  tliat 
any  land  beyond  tlie  road  actually  used  has  been  dedicated  to  the 
public* 

481.  At  oommon  law  when  a  highway  not  enolosed  became 
foundrons,  the  public  had  a  right  to  pass  over  the  adjoining  land.' 
But  if  the  highway  was  limited  within  defined  limita,  there  was  no 
right  of  deviation.  If  the  owner  of  the  soil  obstructed  the  high- 
way, the  public  were  justified  in  deviating  upon  his  land.*  "  There 
are  a  great  many  dicta  in  the  books,  but  they  are  all  founded  on 

Oshlcosh.  8i  Wis.  313. 51  N.W.  Rep.  560,  •  Woodruff  v.  Neal,  a8  Conn.  165. 
IS  L.  R.  A.  553:  Andrews  v.  Youmana,  '  Queen  v.  United  Kingdom  Tel.  Co.. 
78  Wis.  56,  47  N.  W.  Rep.  304;  Vilislti  2  B.  &  S.  647,  »"«. 
V.  Minneapolis,  40  Minn.  304,  41  N.  W.  *  Easlon  v.  Richmond  Highnay 
Rep.  1050,  3  L.  R.  A.  831;  Smith  v.  Board,  L.  R.  7  Q.  B.  69;  Common- 
City  Council,  19  Ga.  Bg,  63  Am.  Dec.  wealth  r.  Royce.  15a  Pa.  St.  88,  25  Atl. 
198.  Rep.  163. 

'  Mayhew  v.  Nonon,  17  Pick.  357,  38  •  TayLor  v.  Whitehead.  2  Dougl.  745; 

Am.  Dec.   300;  Adams  v.  Emerson,  6  Absor  f.  French,  1  Show,  28. 

Pick.  56;  Dubuque  V.  Maloney, 9 Iowa,  'Leake,  Pt.  III.,  p.  4M. 
450.  457i  74  Am.  Dec.  358. 
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§  482.]  PUBLIC   KIUIITS   OF   WAV. 

Dnncomb's  Case.'  In  tliat  case  Uiere  was  a  prescriptive  highway, 
and  when  it  was  out  of  repair,  tlie  public  nsed  to  deviate  on  the 
outlets,  which  I  gather  to  be  certain  defined  portions  of  ground, 
over  which  the  public  had  immemoriallj  passed.  Duncomb  had 
taken  possession  of  the  outlets,  and  therefore  had  deprived  the  pub- 
lic of  them;  and  it  was  held  that  he  was  therefore  bound  to  repair 
the  road."' 

In  case  the  owner  of  the  land  had  the  right  to  plough  up  the  way, 
when  ploughing  the  field  across  which  the  way  runs,  it  is  reason- 
able that  the  public  may  have  their  prescriptive  right  to  deviate  on 
adjoining  lands  when  the  way  is  f onndrous  by  reason  of  the  plough- 
ing. "  Here,"  says  Chief  Justice  Cockbnm,  "  there  has  always 
been  a  right  in  the  occupier  of  the  land  to  plough  np  the  path. 
The  path  bae  been  in  a  known  direction,  and  when  tiie  occupier  of 
the  land  ploughs  up  the  way  it  soon  gets  into  a  muddy  state ;  bnt 
inasmuch  as  there  Las  always  been  a  right  to  plough  it,  the  rights  of 
the  owner  of  the  soil  and  of  the  public  depend  on  the  circumstance 
that  the  dedication  is  limited;  and  as  the  owner  had  reserved  this 
right,  the  public  must  accept  the  terms  u^Kin  which  the  way  was 
dedicated." ' 

One  has  no  easement  of  way  over  adjacent  land  because  the  high- 
way lias  become  impassable,  even  if  he  has  a  temporary  right,  in 
common  with  tlie  traveling  public,  to  pass  over  such  land  wlien  the 
public  road  cannot  be  used ;  but  this  is  not  a  right  which  is  incident 
or  appurtenant  to  his  estate.* 

482.  When  a  highway  is  obstructed,  the  public  may  go  extra 
Tiam  upon  ttie  adjacent  land,  passing  as  near  the  pubUc  way  as  pos- 
sible without  being  guilty  of  trespass.''  "  The  rule  itself  is  founded 
on  the  established  principles  of  tlie  common  law  and  is  in  accord- 
ance with  the  fixed  and  uniform  usage  of  the  community.     Indeed, 

'Cro.  Car.  366;    I  Rolle's  Abr.  390    7*5;     Henn's    Case,    W.    Jones,    agb; 

<A.)  pi.  I.  Potnfrel  v.  Ricroft,  i  Saund.  321 ;  Absor 

•  Arnold  v.  Holbrook,  L.  R.  S  Q.  B.  v.  French,  a  Show.  a8;  Taylor  v.  While- 
cfi.  head,  3  Doug.   744;   Bullard  v.  Hani- 

'Arnold  v.  Holbrook,  L.   R.  8  Q.  B.  son,  4  M.  &  S.  387,  393;  Carey  v.  Rae. 

g6,  100.     And  see  Arnold  v.  Blaker,  L.  58  Cal.  159;  Campbell  v.  Race,  7  Gush. 

R.  6  0-  B.  433;    King  v.  Flecknow,  i  408,  s^Am.  Dec.  7iS;  Holmes  v.  Seely, 

Burr.  461.  ig  Wend.    507;  Williams  v.  Safford.  7 

*  Carey  v.  Rae,  58  Cal.  159.  Barb.  309;  Newltirk  v.  Sabler,  9  Barb. 
■2   Blackstone   Com.   36;    3   Dane's  6S3. 

Abr.  ajB;  Young  v, ,  i  Ld.  Rttym. 
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EXTENT   OF   THE   FUSLIO    EAaSMKHT.         [§§  itiS,  iSi. 

one  of  the  Btrongest  argmneDts  in  support  of  it  is,  tibat  it  has  always 
been  practieed  upon  and  acquiesced  in,  without  objection,  through- 
out tiie  New  England  States.  This  accounts  satisfactoiilj  for  the 
absence  of  any  adjudication  upon  the  quesdou  in  our  conrta,  and  is 
a  Bufficieut  answer  to  the  objection  upon  this  ground  which  was 
urged  upon  us  by  the  learned  counsel  for  the  plaintiff.  When  a 
right  has  been  long  claimed  and  exercised,  without  denial  or  objec- 
tion, a  strong  presumption  is  raised  that  the  right  is  well  founded. '  * ' 

483.  ^^e  rule  allowtng  snoh  deviation  is  juatifled  by  inevitable 
necessity  or  aoaident.  "  If  a  traveler  In  a  highway,  by  unexpected 
and  unforeseen  occurrenceB,  such  ae  a  sudden  flood,  heavy  drifts  of 
Buow,  or  the  falling  of  a  tree,  is  shut  out  from  the  traveled  patlis,  so 
that  he  cannot  reach  his  destination  without  passing  upon  adjacent 
lauds,  he  is  certainly  under  a  necessity  so  to  do.  It  is  essential  to 
the  act  to  be  done,  without  which  it  cannot  be  accomplished. 
Serious  inconveniences,  to  say  the  least,  would  foUow,  especially  in 
a  climate  like  onr  own,  if  tliis  right  were  denied  to  those  who  have 
occasion  to  pass  over  the  public  ways.  Not  only  would  intercourse 
and  business  be  sometimes  suspended,  but  life  itself  would  be 
endangered.  In  hiUy  and  mountMnous  regions,  as  well  as  in 
exposed  places  near  the  sea  coast,  severe  and  unforeseen  storms  not 
unfrequently  overtake  tlie  traveler,  and  render  highways  suddenly 
impassable,  so  that  to  advance  or  retreat  by  the  ordinary  path  is 
alike  impossible.  In  such  cases,  the  only  escape  is  by  turning  out 
of  tlie  usually  traveled  way,  and  seeking  an  outlet  over  the  fields 
adjoining  the  highway.  If  a  necessity  is  not  created  under  such 
circumstances,  sufficient  to  justify  or  excuse  a  traveler,  it  is  difficult 
to  imagine  a  case  which  would  come  within  the  admitted  rule  of 
law. ' ' ' 

A  slight  deviation  by  reason  of  an  obstacle  in  the  way  does  not 
prevent  the  acquisition  by  the  public  of  a  way  by  prescription.* 

484.  But  the  pubUo  have  no  right  to  go  at  random  over  [oiTate 
land.  "Nothing  but  absolute  necessity  justifies  a  traveler  on  a 
highway  oeing  the  land  of  an  adjoining  owner  without  his  con- 
sent, and  he  can  use  only  what  is  absolutely  required.     It  is  not  for 

'Campbell  V.  Race,  7  Cush.  408,  411,  W.  Rep.  331;  Kuril  v.  Hoke.  17a  Pa. 
34  Am,  Dec.  738,  per  Bigelow,  J.  Si.  i6s,  37  W.  K,  C  ,  369,  33  All.  Rep. 

'Campbell  v.  Race,  7  Cu»h,  408,  4".  549;  Ottawa  v.  Yentier,  160  111.  509.  43 
S4Am,  Dec.  738.  N.  E.  Rep.  601;  Gentleman  v.  Soule,  33 

*  Howard  v.  State,  47  Ark.  431,  3  S.     111.  371,  83  Am,  Dec.  364. 
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§  485.]  FPBLIO   EIGHT8   OF   WAT. 

the  traveler,  for  )m  coEvenience  or  at  hia  will,  to  ramble  over 
iuiotber's  premises.  He  most  go  on  it  near  to  the  highway,  and  so 
06  to  use  each  land  no  more  than  absolutely  necessary.  If  he  doee 
not,  he  becomes  a  transgressor,  and  is  liable  to  an  action."  ' 

48  6.  Tlie  owner  of  land  adjoining  a  highway  ia  entitled  to  aooeM 
to  it  at  any  apot  where  it  oomes  up  to  hia  land,*  and  he  may  have 
an  action  for  the  removal  by  injnnction  of  any  ol»tnictioa  to  snch 
access^  or  he  may  have  an  action  for  damages.' 

The  fact  that  a  portion  of  the  highway  adjoining  his  land  haa 
been  pared  and  need  as  a  footway  for  many  years,  does  not  deprive 
him  of  the  right  to  cross  such  footway  with  heavy  teams  to  reach 
his  own  premises.  "  The  owner  who  dedicates  to  public  use  as  a 
highway  a  portion  of  his  land,  parts  with  no  other  right  than  a  right 
of  passage  to  the  pnblic  over  the  land  so  dedicated,  and  may  exer- 
cise all  other  rights  of  ownership  not  inconfiistent  therewith;  and 
the  appropriation,  made  to  and  adopted  by  the  pnblic,  of  &  part  of 
the  street  to  one  kind  of  passage,  and  another  part  to  another,  does 
not  deprive  him  of  any  rights,  as  owner  of  the  land,  which  are  not 
inconsistent  with  ihe  right  of  passage  by  the  public.  If  this  were 
not  BO,  the  owner  of  a  large  estate,  having  dedicated  a  portion  of 
his  land  to  the  use  of  the  public  as  a  roadway,  and  they,  or  the  per- 
sons representing  them,  having  raised  a  footpath  on  one  side  of 
such  rc«dway  for  their  own  more  convenient  use  thereof,  would, 
after  a  laf«e  of  time,  be  so  boun,d  by  this  convenient  arrangement 
of  such  roadway  as  to  be  unable  to  open  a  new  gateway  or  entrance 
to  his  land  from  such  roadway,  without  being  liable  to  be  convicted 
under  the  provisions  of  the  highway  act.  If  this  were  really  the 
law,  the  result  would  be  most  serious  to  owners  who  have  dedicated, 
or  may  dedicate,  roadways  to  tiie  public ;  and  in  towns  would,  to  a 
great  extent,  prevent  the  owners  of  houses  and  buildings  from 
changing  their  character  and  use  to  any  purpose  of  business  which 
could  not  be  accomplished  without  the  use  of  a  horse,  or  cart,  or 
carriage."  * 

■  White  V.  Wiley,  sg  Hun,  6iS,  13  N.  App.  Cas.  663;  Marshall  v.  Ulleswater 

Y.  Supp.  aoj,  36 N,  V.  St.  loa,  per  Put-  Co.,  L.  R.  7  0-  B.  i66. 

nam.  J.;  Holmes  v.    Seely,  ig  Wend.  'Caledonian    Ry.  Co.   t.  Walker,  7 

510;  Williams  v.  Safford,  7  Barb.  309;  App.  Cas.  aS9;  Knox  v.  Hew  York,  55 

Bullard  v,  Harrison,  4  Maule  &  S.  3S7.  Barb.  404. 

39a.  *  St,  Mary,  Kewington  v.  Jacobs,  L. 

» Lyon  V.  Fishmongers'  Co.,  L,  R.  i  R.  7  0-  B.  47.  53.  per  Mellor,  J. 
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EXTENT   OF   THE   PTBUC    EASEMENT.         [§§  486,  487. 

486.  IaikUi  taken  by  the  publio  or  dedioated  to  the  puldio  for  a 
street,  oannot  be  used  flir  some  other  purpose'  not  consistent  with 
its  nse  as  a  street.  The  owner  is  divested  of  his  property  only  as 
regards  the  use  of  it  for  a  street.  The  property  in  the  soil  remains 
in  the  former  owner,  and  only  the  use  of  it  for  a  street  is  taken  by 
the  pnblic,  or  dedicated  to  the  public.  If,  therefore,  the  town  or 
city  proceeds  to  nse  such  street  for  a  different  purpose,  such  as  the 
ranking  of  artesian  wells,  the  former  owner  may  have  an  injunction 
restraining  such  nse. 

Even  under  laws  by  which  a  town  or  city  acquires  in  fee  land 
dedicated  to  public  use  as  highways,  the  title  in  fee  is  subject  to  the 
purpose  of  the  dedication,  and  the  land  cannot  be  used  for  any 
other  purpose  inconsistent  with  that.' 

487-  A  highway  dedicated  to  the  publio  can  be  used  by  th* 
pubUo  for  only  auoh  purposes  as  a  highway  is  usually  and  proper^ 
used  for.'  Wliere  land  was  dedicated  to  the  pnblic  for  nse  as  a 
public  square,  the  municipal  antliorities  were  prohibited  from  mak- 
ing use  of  the  land  for  purposes  inconsistent  with  its  use  as  a  public 
square.* 

The  moving  of  a  house  along  a  public  street  is  not  within  the 
rights  of  the  public,  as  a  use  of  the  street.' 

'  Payne  v.  Kttnias  ft  A.  Val.  R.  Co.,  '  Stevenson  v.  Chattanooga,  so  Fed. 

46    Fed.   Rep.    546;    IniU]'  v.  Union  Rep.  586. 

Branch  R.  Co.,  s6  Conn.  249.  68  Am.  'Cincinnati    v.    White    6   Pet.   431; 

Dec.  393;  State  v.   Laverack,  34  N.  J.  Princeville  v.Auien,  77  III.  337;  Jack- 

L.  101;    Knox  V.  New  York,  55  Barb,  sonville  v.  JactcBonville  R.  Co.,  67  111. 

404:    Belcher    Sugar  Ref.  Co.  v.  St.  540;  Abbott  v.  Mills,  3  Vt.  sai,  33  Am, 

Louis  Grain  El.  Co.,  Sa  Mo.  I3i ;  Wil-  Dec.  saa;  State  v.  Cattin,  3  Vt.  530,  33 

Uanifl  V.  Nataral  Bridge  PI.  Road  Co.,  Am.  Dec.  330;  Pomeroy  v.  Mills.  3  Vt. 

ai  Mo.  s8o;  Lutterloh  v.  Cedar  Keys,  879.  83  Am.  Dec.  307;  McCullough  v. 

15  Fla.  306;    Pennsylvania  R.  Co.  v.  San   Francisco,  51  Cal.  418;  Church  v. 

Montgomery  County  P.  R.  Co.,  167  Pa.  Portland,  iSOreg.  73,  saPac.  Rep.  jaS, 

St.  6a.   O'Nealv.  Sherman,  77  Tex.  iSa,  37  Am.  &  Eng.  Corp.  Cas.  39,  6  L.  R. 

14S.  W.Rep.3i,Hobby.J.,8aid;  "The  A.  359;  Campbell  County  v.  Newport, 

rule  that  land  taken  by  the  public  for  a  la   B.   Moo.    538;    Lamar    County   v. 

certain  use  cannot  be  appropriated  to  Clements,  49  Tex.  347;  Harris  County 

another  use   to  the   detriment   of  the  v.  Taylor,  58  Tex.  6go;  Llano  v.  Llano 

owner  affords  the  only  adequate  protec-  County,  5  Tex.  Civ.   App.   13a,  33  S. 

lion  of  the  citiien's  constitutional  right  W.  Rep.  1008. 

to  be  compensated  for  the  condemna-  *  Dickson  v.  Kewanee  Elec.  L,  &  M. 

lion  or  use  of  his  property  for  the  public  Co.,  53  HE.  App.  379:  New  York  ft  N. 

benefit."  J.  Tel.  Co.  v.  Dexheimer,  14  N.  J.  L.  J, 

*  Railroad  Co.  v.  Schurmeir,  7  WaU.  395. 
372. 
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§  488.]  PUBLIC    BIOHTS    OF   WAT. 

The  Legislature  has  no  power  to  authorize  the  building  of  a 
market  in  a  public  street  without  providing  compensation  to  the 
owners  of  the  contiguous  lands  who  own  to  the  center  of  the  street.* 
The  construction  of  a  toll-keeper's  house  within  Ihe  lines  of  a  high- 
way over  which  a  turnpike  road  is  built,  without  the  consent  of  the 
abutting  owner,  is  an  imposition  of  an  additional  servitude  which  the 
owner  may  have  restrained  by  injunction.' 

A  dedication  may  be  made,  however,  for  public  use  as  a  highway 
subject  to  a  right  to  devote  a  part  of  it  to  use  for  railroad  purposeB, 
and  the  use  of  it  as  a  highway  will  be  suspended  and  remain  sus- 
pended while  it  is  used  for  railroad  purposes.' 

488.  An  abutting  owner  has  a  property  right  in  the  use  of  the 
street  in  front  of  his  land  as  a  means  of  ingren  and  egreas  and  fbr 
light  tmd  air;  and  any  stmcture  on  the  street  which  interferes 
with  such  use  and  its  use  as  a  public  thoroughfare  imposes  a  new 
servitude  for  which  he  is  entitled  to  compensation.*  "  It  is  qoita 
generally  agreed  that  any  proper  exercise  of  governmental  power 
over  a  street  in  a  municipality,  for  street  purposes,  which  does  not 
directly  encroach  upon  the  abutting  property  of  an  individual, 
thongh  the  consequences  may  be  to  impair  its  use,  is  not  a  taking 
within  the  meaning  of  the  Oonstitution,  and  will  not  entitle  the 
adjoioing  proprietor  to  compensation,  or  give  him  a  right  of 
action.*  It  is  within  this  principle  that  changes  of  grade;  the  use 
of  a  street  for  a  surface  street  railroad;  the  erection  of  lamps,  hitch- 
ing posts,  telephone,  telegraph,  and  electric  light  poles ;  the  laying 
of   sewer  and   water  pipes;   the  crossing  of   streets  over  railway 

'  Swce  V.  Laverock,  34  N.  J.  L.  aoi;  268,  10  N.  E.  Rep.  saS;  Storj  v.  N.  Y. 

Lutterloh  v.  Cedar  Keys,  15  Fla.  306.  El.  R.  Co.,  go  K.  V.  12a,  43  Am.  Rep. 

•Petkios    V.    MooreslowQ    &   C.  T.  146;  In  rt  El.   R.  Co.,   70  N.   Y.  327; 

Co..  4B  N.  J.  Eq.  499,  33  Atl.  Rep.  iSo.  Kane  v.  New  York  El.   R.  Co.,  I3J  N. 

•Ayres  V,  Pennsjivania  R.  Co.  (N.  Y.  164, 1%  K.  E.  Rep.  378,  11  L.  R.  A. 

J.)  30  Atl.  Rep.  54.  640;  Hine  v.  N.  Y.  El.  R.  Co..  S4  Hun, 

•  Lincoln  Rapid  Transit  Co.  v.  Run-  435;    Lamm  v.   Chicago,  St.  P.,  M.  & 

die,  34  Neb.  559,  S3  N.  W.  Rep.  563;  O.    R.   Co.,   45    Minn.   71,   47    N.   W. 

Patetson   R.   Co.   v.  Grundy,   51   N'  J-  Rep-  455,  10  1-   R-   A,   a68;  Adams  v. 

Eq.  ei3. 36  Atl.  Rep.  788;  Dill  v.  Cam-  Chicago.  B.  &  N.  R.  Co.,  39  Minn.  386, 

den  Board  of  Education,  47  N.  J.  Eq.  39  N.   W.   Rep.  639.   i   L.   R.  A.  493; 

431,  so  Atl.  Rep.  739:  American  Bank-  Onset  St,  R.  Co.  v.  County  Commission. 

Note  Qa.  v.  El.  R.  Co.,  lag  N,  Y.  351.  ers,  154  Mass.  395,  38  N.  E.  Rep.  286. 

99  N.  E.  Rep.  303;  Drucker  V.  Manhat-  'Cooley  on    Constilulional    Limita- 

tan  R.Co.,io6N.  Y.  I57,I3N.  E.  Rep.  tions   (jth    ed.>  671:    Transportation 

568;  Lahr  V.  Met.  El.  R.  Co.,  104  N.  Y.  Company  v.  Chicago,  99  U.  5.  635. 
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EXTENT  OF  THE  PCBLIC  EABKMENT.  [§  489. 

tracks  by  means  of  elevated  viadncte,  are,  when  authorized  by  law- 
ful authority,  held  dtmm.um  absque  injuria,  although  the  abutting 
owner  may  be  serioufily  iujured,  and  the  value  and  OBefnlness  of 
his  property  greatly  impaired.  This  is  upon  the  ground  that  indi- 
vidual interests  in  streets  are  subservient  to  those  of  the  public,  and 
that  an  adjoining  owner  received  full  compensation  for  such  injury 
as  might  result  to  him  or  his  grantees  from  the  use  of  the  street  for 
proper  street  purposes  at  the  time  of  tiie  dedication  or  appropriation 
of  the  land  therefor.  But  there  Is  a  limitation  to  legislative  or 
municipal  power  over  a  street,  which  cannot  be  exceeded  without 
invading  the  constitutional  rights  of  abutting  owners.  An  abutting 
proprietor  is  entitled  to  the  use  of  the  street  in  front  of  his  premises 
to  its  full  width  as  a  means  of  ingress  and  egress,  and  for  light  and 
air,  and  this  right  is  as  much  property  as  the  soil  within  the  bound- 
aries of  his  lot;  and  therefore  any  impairment  thereof  or  interfer- 
ence therewith,  caused  by  the  use  of  the  street  for  other  than  legiti- 
mate street  purposes,  is  a  taking  within  the  meaning  of  the 
Constitution,  whether  the  fee  of  the  street  is  in  the  abutting  owner 
or  not." ' 

489.  Ownera  of  land  abutting  upon  publio  atreeta,  even  in  ease 
the  toe  ot  tho  street  is  in  ttie  municipality,  have  an  easement  in  the 
streets,  not  only  for  ingress  and  egress,  but  also  for  the  uninter- 
rupted passage  of  light  and  air.*  They  have  the  right  to  demand 
damages  from  any  one  who  uses  the  streets  for  other  than  street 
parposes.  Even  legislative  authority  cannot  sanction  the  use  of 
streets  for  purposes  other  than  those  for  which  the  streets  were 
obviously  intended,  or  other  than  those  which  have  been  recognized 
by  long  continued  usage.  New  uses  of  streets  coming  within  such 
intention  or  usage  may  be  authorized  by  legislation.  "  Such  are 
the  cases  in  respect  to  changes  of  grade;  the  use  of  a  street  for  a 
surface  horse  railroad;  the  laying  of  sewers,  gas  and  water  pipes 
beneath  the  soil;  the  erection  of  street  lamps  and  hitching-posts, 
and  of  poles  for  electric  lights  used  for  street  lighting. " ' 

'  Willameite  Iron  Works  v.  Oregon        •  Lahr  v.    Metropolitan   El.    R.  Co., 

R.  &  N.  Co..  36  Oreg.  324,  ai?,  37  Pac.  104  N.  V.  a68.  293,  to  N.  E.  Rep.  528, 

Rep.  1016,  per  Bean,  C.  J,  per  Ruger,  Ch.  J,;  Lamm  v.  Chicago 

■  Lahr  V.  Metropolitan  El.  R.  Co.,  104  St.   P.M.  &  O.   Ry.  Co.,  45  Minn.  71, 

N.  Y.  368,  10  N.  E.  Rep.  saB;  Story  v.  47  N.  W.  Rep,  455;  Adams  v.  Chicago 

N.  Y.  EL  R.  Co.,  90  N.  Y.  132,  43  Am.  B.  &  N.   R.   Co.,  39  Minn.   a86,  39  N. 

Rep.  146;  Mattlag;e  V.  NewYorkEL  R.  W.  Rep.  639. 
Co.,  II  N.  Y.  SDpp.  483. 
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§490.]  PTJBLIO    EIGHTS   OF   WAT. 

An  owner  whose  land  sbats  apon  &  highway  necessarily  eojoyB 
certain  adYantngee  from  the  existence  of  an  open  street  adjoining 
his  property  which  belong  to  him  by  reason  of  the  location  of  the 
street,  and  are  not  enjoyed  by  the  general  public,  snch  as  the  riglit 
of  free  access  to  his  premises,  and  Uie  free  admission  and  cimnlatioa 
of  light  and  air  to  and  through  his  property.' 

490.  The  publio  may  use  a  highway  tbr  many  other  olqscta 
neoesaary  for  the  publio  oonTenienee  and  health,  besides  the 
primary  purpose  of  traveling  npon  it.  "  Whatever  may  have  been 
tiie  ancient  adjudications  limiting  the  rights  of  the  public  in  the 
Btreete  to  passage  and  repassage,  and  whatever  may  now  be  the  rule 
with  regard  to  highways  in  the  country,  with  the  growth  of  popula- 
tion in  our  cities  have  come  increased  needs  for  heating,  lighting, 
draining,  sewer^e,  water,  etc.,  and  with  these  has  come  also  a 
corresponding  extension  of  the  public  rights  in  the  streets. 
Immense  sewers  and  water  mains  may  be  dug,  and  the  soil 
removed,  culverts  and  drains  constructed,  without  compensating 
the  abutting  owners.  It  may  now  be  considered  the  well-settled, 
rule  that  the  streets  of  a  city  may  be  used  for  any  purpose  which  is 
a  necessary  public  one,  and  the  abutting  owner  will  not  be  entitled 
to  a  new  compensation,  in  the  absence  of  a  statute  giving  it. "  ' 

A  highway  may  be  properly  used  by  the  public  authorities  for 
constructing  in  it  a  reservoir  to  be  used  for  retaining  water  to 
sprinkle  the  highway  with ;  and  the  owner  of  the  fee  of  the  land, 
where  such  reservoir  is  placed,  cannot  maint^u  an  action  against 
snch  authorities  for  so  doing.*  But  the  erection  of  a  water-tank  in 
the  center  of  a  street,  occupying  one-half  its  width,  and  the  opera- 
tion of  a  steam  engine  in  connection  therewith  for  the  purpose  of 
supplying  the  city  and  its  residents  with  water,  is  not  a  use  for 
which  the  street  can   appropriately  be   put,   and   the   owner   of 

'  Story  V.   New  York  El.  R.  Co.,  90  S   313;    Warren    v.   Grand    Haven,  30 

N.  Y.  133,  43  Am.  Rep.  146;  Maysville  Mich.  34:  Palatine  v.  Kreuger,  tai  in. 

B.  &  S.  R.  Co.  V.   Ingram  <Ky,)  30  S.  7a,  13  N.  E,  Rep.  75;  Murray  v.  Com- 

W.  Rep.  8;  Elizabethtown  L.  &  B.  S.  missioners,    13   Mete.  4;;;    Pierce    v. 

R.  Co.  V.  Combs.  10  Bush,  383;  Lexing-  Drew,   136  Ma&s.   75,  49  Am.   Rep.  7; 

ton  &  O.  R.  Co.  V.  Applegate.  8  Dana,  Boston   v.   Richardson,   13  Allen.  146; 

3S9,  394.  Allen   V.    Boston,    159    Mass.    324,   34 

•Detroit  City  Railway  v.    Mills,   85  N.  E.  Rep.  srg. 
Mich.  634,    653,  48  N.  W.  Rep.   1007,         'West  v.  Bancroft.  33  Vt.  367. 
per   Grant,    J.,    citing   Ang.    Highw, 
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BZTBNT   OF  THE   PITBUO   BAflBatBNT,  [§§  491,  492. 

ihe  adjoining  land  is  entitled  to  damagee  in  consequence  of  such 
erection,' 

491.  A  highway  may  properly  be  used  fbrthe  laying  of  gas 
pipes  in  trenches  beneath  the  snrfboe,  if  bo  laid  as  not  in  any 
manner  to  obstmct  or  endanger  pablic  travel;'  but  such  pipes 
could  not  properly  be  laid  upon  the  surface  of  the  ground." 

In  cities,  borooghs,  and  populous  towns,  the  Etreete  may  be  nsed 
for  laying  gas  pipes  beneath  the  surface,  and  it  is  generally  held 
Uiat  each  addition  imposes  no  additional  servitude.  But  the  same 
rule  is  held  not  to  apply  with  respect  to  public  roads  in  rural  dis- 
tricts. Thus  it  has  been  held  that  a  gas  light  company  has  no 
authority  to  lay  its  pipes  in  a  country  highway  without  the  consent  of 
the  abutting  landowners,  and  the  payment  of  compensation  to  them.* 

A  pipe  line  laid  in  a  country  highway  under  the  surface  is  held  to 
impose  an  additional  burden  on  the  land  not  contemplated  either  by 
the  owner  or  by  the  public  authorities,  when  the  land  was  dedicated 
or  appropriated  for  the  purpose  of  a  public  road.  "  It  is  a  burden, 
moreover,  which,  to  some  extent,  at  least,  abridges  the  rights  of  the 
landowner  in  the  soil  traversed  by  the  road,  and  hence  it  is  a  taking 
within  the  meaning  of  the  constitutional  provision  requiring  jnst 
compensation  to  be  made  for  properly  taken,  injured  or  destroyed. ' ' ' 

492-  The  use  of  the  streets  fbr  the  laying  of  water  pipes 
for  supplying  the  inhabitants  of  cities  and  towns  with  water  is  a 
proper  use  of  the  streets,  and  imposes  no  additional  burden  for 
which  an  abutting  owner  can  recover  damages.' 

Whether  the  streets  can  be  used  by  private  individuals,  without 
the  consent  of  the  abutting  owners,  for  the  laying  of  water  pipes 
for  their  own  exclusive  use,  even  with  the  consent  of  the  municipal 
authorities,  is  a  question  upon  which  contrary  views  may  well  be 
entertained;  thongh  the  decisions  generally  sanction  such  a  use 
when  this  is  sanctioned  by  custom  or  necessity.'' 

'  Morrison  v.  HiDkson,  S?  III.  $87,  39  per  Slerrett,  J. ;  Kincald  v.  Indianapolis 

Am.  Rep.  77.  Nat.  Gas  Co.,  134  Ind.  577,  19  Am.  St. 

'  a  Dillon  Mun.  Corp.  g  691.  Rep.  113,  34  N.  E.  Rep.  1066,  3  Am.  R. 

•  Lebanon  Light  H.  &  P.  Co.  v.  Leap.  &  Corp.  Rep.  i. 

139  Ind,  443,  39  N.  E.  Rep,  57.  *  Crooke  v.   Flatbush    Water  Works 

*  Bloomfield    &  Rochester  Nat.  Gas    Co.,  39  Hun,  345,  37  Hun.  73. 

Light  Co.  V.  Calkins.  63  N.  Y.  386, 1  T.  '  Smith  v.  Simmons,  103  Pa.  St.  33; 
ft  C.  541.  Susquehanna  Depot   v.  Simmons,   113 

•Sterling's  Appeal,   iii   Pa.   St.  35,     Pa.  St.  384.  5  Atl.  Rep,  434. 
41,  3  Atl.  Rep.   105,   56  Am.  Rep,  346, 

3f>l 
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§  493.]  PTBUC   RlOHTfi   OF   WAT. 

The  owner  of  the  land  so  taken  may  sink  a  drain  or  any  water 
coarse  below  the  surface  of  the  land  covered  by  the  way,  provided 
the  public  easement  ia  not  interfered  with.  If  a  highway  be 
located  over  a  water  coarse,  either  natural  or  artificial,  the  public 
cannot  shut  ap  such  water  course,  but  may  build  the  road  over  it 
by  the  aid  of  bridges.  "  But  when  a  way  has  been  located  over 
private  land,  if  the  owner  should  afterwards  open  a  water  couree 
across  the  way,  it  will  be  his  duty,  at  his  own  expense,  to  make  and 
keep  in  repair  a  way  over  the  water  course  for  the  convenience  of 
the  public." ' 

483.  The  laying  of  a  public  aewer  in  a  street  is  a  use  incident 
to  the  porpOBM  for  which  the  Btroet  waa  dedicated,*  and  an  appro- 
priate and  customary  mode  of  using  it.  "To  put  a  sewer  in  a 
public  street  in  a  city  is  simply  to  use  the  street  in  a  manner  which 
is  necessarily  incident  to  the  use  for  which  streets  are  opened  and 
laid  out  in  cities.  It  ia  a  part  of  tlie  pnrpose  in  view,  when  land  is 
taken  or  dedicated  for  use  as  a  public  street  in  a  city,  that  it  shall 
be  used  not  only  for  the  purposes  of  mere  passage  and  repaesage, 
but  for  all  such  incidental  purposes,  including  the  building  of 
sewers  therein,  as  may  be  necessary,  appropriate  and  usual  for  the 
proper  enjoyment  of  such  street, " ' 

The  constmction  by  the  commonwealth  of  a  metropolitan  sys- 
tem of  sewers  under  a  highway  doee  not  create  an  additional 
servitude   for  which  damages  can    be  claimed  by  the  owner  of 

'  Perley  v.  Chandler,  6  Mass.  453,  tord,  aS  Conn.  363;  Wesi  v.  Bancrofi, 

45S,  4  Am.  Dec.  159,  per  Parsons,  C.  J.  3a  Vt.  367. 

'Allen  V.Boston,   151)  Mass.  324,  34  '  Matter  of  City  of  Yonkere.  117  N.  Y. 

N.   E.   Rep.  519;  Leeds  v.   Richmond,  564,  573,  23  N.  E.  Rep.  66t,  per  Peclc- 

I03  Ind.  373,  I  N.  E.  Rep.  711;  Warren  ham,  J.     To  like  effect,  see  Boston  v. 

V.  Grand  Haven,  30  Mich.  24;  Kclsey  Richardson,  13  Allen,  146,  where  Judge 

V.    King,    33   Barb.   410;     Milhau    v.  Gray  said:  "Whenever  land   is   taken 

Sharp,  15  Barb.  193.  sio;  Cincinnati  v,  for  public  use  as  a  highway,  and  due 

Penny,  11  Ohio  St.  499.  8  Am.  Rep.  73 ;  compensation  made,  the  public  have  a 

Stoudingerv.  Newark,  3S  N.  J.  Eq.  187.  righttomakeany  useof  the  land  direct- 

446;  Trapbagea  v.  Jersey  City,  39  N.  J.  1y  or  incidentally  conducive  to  the  en- 

Eq.   306:    Paterson  &  P.   H.  R.  Co.  v.  joyment  of  the  public  easement,  and 

Paterson,  34  N.  J.  Eq.   158;  Glasby  v.  such  uses  clearly  include  the  making  of 

Morris,   18  N.  J.   Eq.  7a;  Michener  v.  culverts,  drains,  and  sewers  under  th« 

Philadelphia,   it8  Pa,   St.   535,  13  All.  highway,  for  the  cleansing  of  the  streets 

Rep.  174,  II  Cent.  Rep.  398;  White  v.  and  the  accommodation  of  the  inhab- 

Yazoo,  37  MlSE.  3S7;  Fisher  v.  Harris-  itants  on  either  side." 
burg,  3  Grant  Cas.  391;  Cone  v.  Hart- 
392 
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TELEGRAPH    AND  TELEPHOHB   LmXB   IN   HIOHWATB.      [§  494, 

the  fee.'  A  city  or  town  liae  the  Bame  right  to  ose  a  highway  for 
an  iinder  gronnd  eewer  without  the  payment  of  dainE4^  to  the 
owner  of  the  fee.' 

Bnt  the  right  to  lay  a  arain  for  private  pnrpoees  along  a  high- 
way is  one  which  the  public  authorities  have  no  power  to  grant  as 
against  ihe  abutting  owner,  in  whom  is  vested  the  fee  of  the  street, 
for  as  to  him  the  drun  would  impose  an  additional  burden  and 
servitude  upon  his  land,' 

VI.   Tdegraph  and  Tdephone  Li/nes  in  Highways. 

484.  The  use  of  a  highway  for  a  telegraph  or  telephone  line  doei 
not  entitle  the  owner  of  the  fee  of  the  highway  to  additional  com- 
penaation.  Such  use  is  not  regarded  as  an  additional  servitude. 
*'  It  is  a  newly  discovered  method  of  exercising  the  old  public 
easement,  and  all  appropriate  methods  must  be  deemed  to  have 
been  paid  for  when  the  road  was  laid  out,  *  *  *  We  are 
therefore  of  opinion  that  the  use  of  a  portion  of  a  highway  for  the 
public  use  of  companies  organized  under  the  laws  of  the  State  for 
the  transmission  of  intelligence  bv  electricity,  and  subject  to  the 
supervision  of  the  local  municipal  authorities,  which  has  been  per- 
mitted by  the  Legislature,  is  a  public  use  similar  to  that  for  which 
the  highway  was  originally  taken,  or  to  which  it  was  originally 
devoted,  and  that  the  owner  of  iJie  fee  is  entitled  to  no  further 
compensation."  * 

There  are,  however,  many  decisions  holding  that  a  telegraph  or 
telephone  line  cannot  be  established  in  a  street  without  compensa- 
tion to  the  abattjug  owners  for  the  damage  to  their  property.' 

'  Unoili)     V.      Commonwealih,    164  *  Pacific  P.  Tel.  Cable  Co.  v.  Irvine. 

Haw.  I.  49  Fed.  Rep.  113;  Board  of  Trade  Tel. 

•  Titus  V.  Boston,  161  Mass,  aoq,  ara.  Co.    v.    Barocll,   107  111,   507,  47  Am. 

•Murray  v.  Gibson,  ai  111.  App.  4B8.  Rep.  453;  Eels  v.  American  T.  &  T. 

♦Pierce  v.  Drew,  136  Mass.  75,  8a,  49  Co.,   143  N.  Y.   133,  38  N.  E.  Rep.  aoa. 

Am.  Rep.  7,  per  Devens.  J.;  St.  Louis  as  L.   R.  A.  640;  Blashfield  v.  Empire 

■a.    Bell   Tel.   Co.,   96   Mo.   623;   Julia  State  T.  &  T.  Co.,  16  N.  Y.  Supp.  250; 

Build.  Asao.  v.  Bell  Telephone  Co.,  88  Met.  Tel.  &  Tel.  Co.  v.  Colwell  Uad 

Mo.  358,57  Am.  Rep.  398;  West.  Union  Co.,   iB    J.   &    S.    488,   67    How.    Pr. 

Tel.  Co.  V.  Guernsey, 46  Mo.  App.  130;  365;    Duaenbury  v.   Mut.  Tel.   Co.,  11 

Gay  V.  Mut.   Union  Tel.  Co.,   h  Mo.  Abb.   N.  C.  440;    Western   Union  Tel. 

App.  4SS:  Forsythe  v.  Baltimore  &  O.  Co.   v.   Williams,  86  Va.  bqd.  it  S.  E. 

Tel.  Co.,   la   Mo.   App.  494;   Irwin  v.  Rep.   106,  14  Va.   L.  J.  263,  8  L.  R.  A. 

Great  Southern  Tel,  Co.,  37  La.  Ann.  439,   19  Am.  St.   Rep.  go8;  Siowers  v. 

63;  HersbBeld  v.  Rocky  Mt.  Bell  Tel.  Postal  T.  Cable  Co..  68  Miss.  559,  34 

Co.  <MoDt.),  39,  Pac.  Rep.  883.  Am.  St.  Rep.  390,  9  So.  Rep.  356,  I3  L. 
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§  495.]  prsLio  SIOHT8  of  wat. 

A  distinction  is  made  between  the  nee  of  a  street  hy  telephone  and 
telegraph  companies  and  its  nee  by  street  railway,  vhoee  motive 
power  IB  electricity  conveyed  throogh  wires  strung  over  the  street, 
In  this,  that  the  latter  use  of  a  street  is  consistent  with  the  character 
of  the  highway,  while  its  nse  for  telephone  and  telegraph  wires  and 
poles  is  not.' 

A  bill  by  an  abntting  landowner  to  enjoin  a  telephone  company 
from  laying  its  conduits  under  the  sidewalk,  which  does  not  allege 
that  plaintiff  owned  the  fee  in  the  walk  or  the  street,  or  that  the 
walk  or  street  was  dedicated  to  the  pnblic  by  one  who  at  the  time 
owned  the  fee,  is  demurrable.' 

496.  But  the  privilege  of  erecting  poIsB  and  Btringing  wires 
along  the  street,  granted  by  municipal  authority,  confers  no  right 
to  interfere  with  or  destroy  private  property,  and  an  abutting 
owner,  whose  title  extends  to  the  center  of  the  street,  may  recover 
dunagee  against  an  electric  company  caused  by  the  unnecessary 
cutting  of  limbs  from  shade  trees  standing  in  the  street  inunediately 
in  front  of  his  premises.' 

But  where  a  telephone  company  was  authorized  by  law  to  erect 
poles  and  stretch  wires  through  the  streets  of  a  city,  and  it  was  after- 
wards required  by  ordinance  to  move  its  poles  and  wiree  from  a 
street  to  an  adjoining  sidewalk,  and  in  doing  so  it  became  necessary 
to  trim  certain  trees,  and  this  was  done  by  the  servants  of  the  com- 
pany, under  the  direction  of  a  city  officer,  the  company  was  not 

R.  A.  864;  Chuapeake  &  P.  Tel.  Co.  on  the  ground  that  the  iDJury,  U  any,  it 

V.  MacKeniie,  74  Md.  36,  zi  All.  Rep.  nol  irreparable.      Roake  v.  Amer.  Tel. 

6qo;  AmericaD  Tel.  &  T.  Co.  v.  Pearce,  Co.,  41  N.  J.  Eq.   35,  3  Atl.   Rep.  61S; 

71  Md.  53S,  I  Am.  R.  &  Corp.  Rep.  73;  Hewett  v.  Western  U.  Tel.  Co.,  4  Mack. 

Broome  v.  Kew  York  ft  N.  J.  Tel.  Co.,  434;  McCormick  v.  Dist.  Columbia,  4 

4a  K.  J.  Eq.  14T.  7  All.  Rep.  S51.     In  Mack.  396,  54  Am.  Rep.  184. 

New  Jersey  compensation  is  now  re-  '  Halsey  v.  Rapid  Trans.  St.  R.  Co., 

quired  bystatule.  Act  March  11,  18S0,  47  N.  J.   Eq.   380,    ao  Atl.   Rep.   859; 

Supp.   Rev.   Slat.   p.   loaz.     Winter  v.  Dean   v.   Ann   Arbor  St.   Ry.  Co.,  93 

New  York  ft  N.  J.  Tel.  Co.,  51  N.  J.  L.  Mich,  330,  S3  N.  W.  Rep.  396. 

83;    Broome  v.  New  York  ft  N.  J.  Tel.  'Erwin  v.   Central   Union   Tel.   Co. 

Co.,  49  N.  J.  L.  614,  9  Atl.  Rep.  754;  (Ind.)  46  N.  E.  Rep.  667. 

Smith  V.  Cent.  Dist.  Print,  ft  Tel.  Co..  •  Gorham  v.  Eastcbester  Elec.  Co.,  80 

2  Ohio  C.  Ci.  359;  Willis  v.  Erie  Tel.  Hun,  390.  6r  N.  Y.  St.  839.  30  N.  Y. 

ft  Tel.  Co.,  37  Minn.  347,  34  ^-  W.  Supp.  izs;   Dally  v.  State,  51  Ohio  St. 

Rep-  337-     Preliminary  Injunctions  to  348,  37  N.  E.  Rep.  710,  34  L.  R.  A.  734; 

restrain     telegraph     companies     from  O'Connor  v.  Nova  Scotia  Telepb.  Co., 

stringing  wires  over  a  street  in  front  of  33  Can.  Supr.  Ct.  376. 
complainant's  land  have  been  denied 
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TSLZOBAPH    AND   TELEPHONE    LINES   IN   HIGHWAYS.    [§§  496,  497, 

liable  therefor  ia  an  action  hy  the  owner  of  the  trees,  since  the  act 
was  neceesary  and  was  done  under  lawful  anthority.' 

496.  In  some  oases  a  distinotdoa  is  made  between  streets  in  a 
-oity  and  roads  in  a  ooontry  as  to  the  right  to  erect  telephone  and 
telegraph  poles  and  wires,  without  compensation  to  the  abutting 
owners.  '*  The  use  to  which  streets  in  a  town  or  city  may  be  law- 
fully put  are  greater  and  more  numerous  than  in  the  case  of  an 
ordinary  road  or  highway  in  the  country.  With  reference  to  the 
latter,  as  we  have  just  observed,  all  the  public  acquires  is  the  ease- 
ment of  passage  and  its  incidents,  and  hence  the  owner  of  the  soil 
parts  with  this  use  only,  retaining  the  boO,  and  by  virtue  of  this 
ownership  is  entitled,  except  for  the  purposes  of  repair,  to  the 
earth,  timber,  and  grass  growing  thereon  and  to  all  minerals,  quar- 
ries, and  BpringB  below  the  surface.  But,  with  respect  to  streets  in 
populous  places,  the  public  convenience  requires  more  than  the 
mere  right  of  way  over  and  upon  them.  They  may  need  to  be 
graded,  and  therefore  the  municipal  authorities  may  not  only  change 
the  serface,  but  cut  down  trees,  dig  up  the  earth,  and  may  use  it  in 
improving  the  street,  and  may  make  culverts,  drains  and  sewers 
upon  or  under  the  surface.  Pipes  may  also  be  laid  underthe  sur- 
face when  required  by  the  various  agencies  adopted  in  civilized  life, 
such  as  water,  gas,  electricity,  steam  and  other  things  capable  of 
that  mode  of  distribution.  Subject  to  these  and  other  like  rights 
of  the  municipality  and  the  public  to  the  use  of  a  street  for  street 
purposes,  the  owner  of  the  fee  in  the  bed  of  the  street  possesses  the 
same  right  to  demand  compensation,  for  additional  servitudes 
placed  tliereon,  that  the  owner  of  the  bed  of  a  highway  in  the 
country  is  entitled  to. " ' 

497.  As  between  a  telephone  oompany  which  has  ereoted  its 
poles  and  wires  in  streets,  and  an  eleotrio  railway  which  has  sub- 

'  Southern  Bell  Telephone  &  Tel.  Co.  subuiban  and  rural  servlludcB.     A  vast 

V.  Constantine,  6i  Fed.  Rep.  6i;  Bills  varieiy  oE  uses  to  which  the  first  may 

V,  Belknap,  36  Iowa.  583,  be   applied   without    compensation   to 

'Chesapeake  &  Polomac  Tel.  Co,  v.  the  owner  of  the  ultimate  lee,  as  hav- 

Mackenzle,  74  Md.  36,  47,  31  All.  Rep.  ing  been   within  contemplation   when 

«9o,  per  McSherry,  J.     See  also  West-  the  street  was  dedicated  or  condemned, 

ern  Railway  v.  Ala.  Grand  T.  R.  Co.,  would    be    an   additional    burden    for 

96  Ala.  271, 1B2,  It  So.  Hep.  483.  where  which  compensation  must  be  made  to 

ThorinEton.    J.,  said:   "  In   many   re-  owners  of  abutting  property  when  the 

•pects  abroad  distinction  is  recognized  highway   is    a    suburban    or    country 

in  the  authorities  between  urban  and  road." 
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§  498.]  PUBLIC    KIQHTS   OK   WAT. 

seqnendy  pat  its  road  in  operation  in  the  same  streets,  bodi  com- 
panies acting  niider  proper  anthoritj,  the  telephone  company,  in 
the  use  of  tlie  etreete,  hae  no  right  paramoimt  to  the  easement  of 
the  public  to  adopt  and  nee  the  best  and  meet  approved  mode  of 
travel  thereon ;  and  if  the  operation  of  the  street  rulway  by  elec- 
tricity as  the  motive  power  tends  to  disturb  the  working  of  the  tele- 
phone system  the  remedy  of  the  telephone  company  is  to  Bubstitnte 
wires  for  the  return  circuit  instead  of  using  a  grounded  circuit. 
The  oBe  of  telephone  appliances  in  the  public  streets  is  not  among 
tlie  primary  objects  for  which  streets  are  opened.  They  are  not 
used  to  facilitate  travel  and  transportation;  "whereas  the  poles 
and  wires  of  the  railway  company  are  directly  ancillary  to  the  usee 
of  the  streets  as  snch,  in  that  they  communicate  the  power  by 
which  the  street  care  are  propelled,"  '  The  reason  for  the  rule 
adopted  is  further  stated  in  the  Ohio  case  above  cited  by  Mr.  Jus- 
tice Dickman,  who  s^d:  "  As  agunst  the  public  easement  in  the 
highway,  a  telephone  company  that  obtains  the  naked  permission  to 
locate  its  poles  and  wires  along  the  streets,  should,  we  think,  stand 
on  no  higher  vantage  ground  than  the  owners  of  property  abutting 
on  the  streets,  who  hold  or  acquire  their  property  subject  to  all  the 
consequences  which  may  result,  advantageously  or  otherwise,  from 
any  public  and  authorized  use  of  the  streets,  in  any  mode  promotive 
of,  and  consistent  with,  the  purposes  of  establishing  them  as  com- 
mon highways.  This  paramount  easement  or  estate  which  the 
public  acquires  in  the  streets,  carrying  with  it  a  special  interest  in 
the  adoption  of  the  most  approved  systems  of  modem  street  travel, 
cannot  be  made  subservient  to  the  telephone  or  telegraph  when 
admitted  on  the  highway,  without  the  clearest  expression  of  the 
legislative  will." 

498.  The  streets  may  Tary  properly  be  used  for  plaoing  thereon 
poles  and  wirea  for  lighting  the  streets  by  eleotrioity  without 
making  compensation  to  abutting  owners.  This  is  clearly  the  law 
in  case  such  wires  and  poles  are  used  exclusively  for  the  purpose  of 
lighting  the  streets,  for  it  is  the  duty  of  the  public  authorities  to 
provide  for  lighting  the  streets,  and  they  may  use  the  method  of 
lighting  that  seems  to  them  best.*    But  if  the  poles  and  wires  are 

'Railway    Co.  v.   Telegraph   Asso.,  lilcceSecl,  see  HudsonRiverTelephone 

4B  Ohio  Si.   390,  4S6,  13  L.  R.  A.  534.  Co.  v.  Watervliet  T.  &  R.  Co.,  121  N. 

37  N.  E.  Rep.  890,  where  the  above  Y.  397. 14  N.  E.  Rep.  833. 

quotatioD   19    taken   (rom   Taggan   v.  '  People  v.   Thompson,  65  How.  Pr. 

Newport  St.  R.  Co.,  16  R.  1.  668.    To  407,  33  Hun,  93;   Electric  Constr.  Co. 
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erected  not  exctnsivelj  for  public  uee,  but  in  part  for  private  liglit- 
ing,  it  BeemB  t^t  the  consent  of  the  abutting  owaere  should  be 
obtained,  and  the  erection  of  poles  and  wires  for  such  purpose 
might  be  enjoined,  if  such  consent  has  not  been  given/ 

In  MassachuBetts  poles  and  wires  for  electric  lighting  ma;  be 
placed  in  highways  in  the  same  manner  as  poles  and  wires  for  tele- 
graph and  telephone  purposes.  The  abutting  owners  are  entitled 
to  compensation  for  any  injury  to  their  property'.* 

In  lUinois,  cities  and  villages,  under  the  general  corporation  law, 
are  made  the  representatives  of  the  State  with  respect  to  the  control 
of  the  streets  and  highways,  and  inay  grant  the  right  to  erect  poles 
and  wires  to  supply  electric  light  to  consumers.* 

VII.     Street  Railroads  in  Highways. 
499.  The  use  of  a  highway  ftur  the  operation  of  a  street  railway 
by  horses  is  not  a  new  servitude  which  entitles  the  owner  of  tlie 
fee  of  the  highway,  or  of  property  abutting  upon  it,  to  farther  com- 
pensation.*    "  We  do  not  think  tlie  construction  aud  operation  of  a 


V.   HeSfernan.  34  N.  Y.  St.  Rep.  436.  12 

Market  Screei  R.  Co.  v.  Cent.  R.  Co., 

N.  V.  Supp.  336, 

SI  Cal.  5B3. 

'Tiffany  v.  U,  S.  Iliuminating  Co., 

OoBMoHent:  Elliott  v.   Fair  Haven  & 

19  J.  &  S.  280.  67  How.    Pi.  73;  John- 

W. R.  Co,,  32  Conn.  S79- 

son  V.  Thompson-Houston  Electric  Co.. 

Floridft:  State  v.  Jacksonville  Street 

7  N.  Y.  Supp.  716;  Haverford  Electric  R.  Co.,   29  Fla.   590,  10  So.   Rep.  590; 

L.   Co.   V.   Hart,   I   Pa.   Dist.   Ct.  571.  Randall  v.  Jacksonville  Street  R.  Co.. 

See  ElectHc  Construction  Co.  V.  Heffer-  ig  Fla.  409,  17  Am.  &  Eng.  R.  Gas. 

nan,   13    N.   Y.  Supp.   336,   where   an  1S4. 

Abutting    owner  was   restrained  from        Oaorgla:  Campbell  v.  Met.  Street  R. 

cutting    down    poles     erected    under  Co.,    82   Ga.    320.  9  S.   E.   Rep.   1078; 

proper  authority.  Savannah  &  T.  R,  Co.  v.  Savannah.  45 

'Pub.  Slats,  ch.  109:  Acts   1883,  ch.  Ga.    602;    South   Carolina    R.   Co.    v. 

aai;  Acts   1889,  ch.  398;  Acts  1895,  ch.  Steiner.  44  Ga.  546. 
350;  Suburban  Light  &  Power  Co.  v.         Indiaui:  Eichels  v.  Evansvillc  Street 

Boston,   153  Mass.  »».  »6  N.  E,  Rep.  R.  Co  ,  78  Ind.  261,  41  Am.  Rep.  561. 
447.  10  L-  R-  A.  497.  Iowa :  Stanley  '■.  Davenport,  54  Iowa, 

. » Dickson  v.  Kewanee  Elec,  L.  &  M.  463,  2  N.  W.   Rep.  1064,  6  N.  W.  Rep. . 

Co.,    53   III.   App.   379.     And  see  Mc-  706;  Sears  v.   Marsballtown  R,  Co.,  65 

Cartney  v.C.  &  E.  R.  Co..  112  III.  611.  Iowa,  742.  23  N.  W.  Rep.  150;  Clinton 

As   to   Missouri,    see   Western    Union  v.  Railroad  Co.,  34  Iowa.  455. 
T.  Co.   V.  Gurrnsey  &  Scudder  L.  Co..         Loiililanft :  Brown  v.  Duplessis,  14  La. 

46  Mo.  App.  120,  Ann.  S42. 


:  Finch  v.  Riverside  &  A.  Valu:  BriRgs  i-.  LewistonS  Auburn 
R.  Co..  87  Cal.  597,  25  Pac.  Rep.  765:  H.  R.  Co..  79  Me.  363.  10  Atl.  Rep.  47. 
Carson  v.  Centrftl  R.  Co..  35  Cal.  325;         Murluid:  Peddicord  v.  BiUimorc,  C. 
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Btreet  railroad  in  a  street  ie  a  new  and  different  use  of  the  land  from 
its  use  as  a  bighway.  The  modes  of  neiiig  a  hi^waj  strictly  ae  ft 
highway  are  dmost  innnmerahle,  and  they  vary  and  widen  with  the 
progress  of  the  community.  •  *  «  The  laying  down  rails  in 
the  street,  and  the  nmning  street  cars  over  them,  for  the  acoom- 
niodation  of  persons  desiring  to  travel  on  the  street,  is  only  a  later 
mode  of  nsing  the  land  as  a  way,  using  it  for  the  very  purpose  for 
which  it  was  originally  taken.  It  may  be  a  change  in  the  mode, 
but  it  is  not  a  change  in  the  use.  The  land  is  still  used  for  a  high* 
way.'" 

A  E.  Pass.  R.  Co.,  34  Md.  463;  Hodges  Brooklyn  City  ft  N.  R.  Co.,  35  Barb. 

T.   Baltimore  Union   Pass.   R.   Co..  58  373;  Kane  v.  New  York  El.  R.  Co.,  ISJ 

Md.  603;    Hiss  V.  BaUimote   H.  Pass.  N.  V.  164,  176,  af>  N.   E.   Rep.  378,  per 

R.  Co,,  S3  Md.  343,  36  Am.  Rep.  371.  Andrews,  J.;  Kellinger  v.  Fony-second 

■uMMliiiMnii   Attorney-General    v.  St.  &  G,  S.  F.  R.  Co.,  50  N.  Y.  306. 

Met,    R.    Co.,    135  Mass.   515,  38  Am.  Ohio:     Cincinnati    Street   R.  Co.   v. 

Rep.  264;  Onset  Street  R.  Co,  v.  Count;  Cumminsville,  14  Ohio  St.  533, 

Commissioners.  154  Mass.  395,  38  K.  E.  PMUiylTUiia :     Pennsylvania  R.  Co. 

Rep.  a86.     And  see  Pierce  v.  Drew,  136  v.  Montgomery  County  P.  R.  Co.,  167 

MftSB.  75.  Pa.  St.  63;    RaSerty  v.  Cent.  Traction 

Klalilgu:   People  v.   Fort  Wayne  ft  Co.,  147  Pa.  St.  579,  33  Atl.  Rep.  S84,  6 

E.  R.  Co.,  93  Mich.  533,  sa  N.  W,  Rep.  Am.  R.  ft  Corp.  Rep.  a87;  Loclihart  v. 

1010,  16  L.  R.  A.  753;  Detroit  City  R.  Railway  Co.,   139  Pa.  St.  419.  ai  Atl. 

Co.  T.  Mills,   85   Mich.  634.  48  N.   W.  Rep.  36. 

Rep.  1007 :  Nichols  v.  Ann  Arbor  ft  Y.  Tbuumm  :  Railroad  Co.  v.  Bingham, 

R,   Co.,   87  Mich.  361,  49  N.  W.  Rep.  87  Tenn.  533.  11  S.  W.  Rep.  705:  Sraith 

538;    Grand    Rapids    &   !.    R.   Co.   v,  v.  Street  R.Co.,  87  Teno.  636,  11  S.  W, 

Heisel,  3S  Mich.  63,  31  Am.  Rep.  306.  Rep.   709;    Street  R.   Co.   v.  Doyle,  88 


:  Elfelt  V.  Stillwater  St.  R.  Tenn.  747,   13  S.  W.  Rep.  936,  9  L.  R. 

Co.,  53  Minn.  68,  SS  N.  W.  Rep.  116,  A.  100,  17  Am.  St.  Rep.  933. 

WMOml:  Ransom  V.  Citizens'  R.Co.,  Tou:  Texas  ft  Pac.  R.  Co.  v.  Rose. 

104  Mo.  375,  16  S,  W.  Rep.  416.  dale   St.  R.   Co.,  64  Tex.  80,  53  Am. 

Hav  JaTMj:   Van   Home  v.  Newark  Rep.  739. 

P.  R.  Co.,  48  N.  J.  Eq.  333,  31  Atl.  Rep.  WlMonsin:  Hobart  v.  Milwaukee  R. 

1034;    Citiiens'  Coach  Co.  v.  Camden  Co.,  37  Wis.  194,  9  Am    Rep.  461. 

H.   R.  Co.,  33  N.  J.  Eq.,  267,  36  Am.  There  are  a  few  exceptional  cases  in 

Rep.  543;  Hinchman  V.  Paterson  H.  R.  which   it  has  been  held  that  a  horse 

Co..  17  N.  J.  Eq.  75,  86  Am.  Dec.  353;  railroad  is  an  additional  burden  upon 

Jersey  City  ft  B.  R.  Co.  v.  Jersey  City  the  streets,  for  which  the  abutting  own- 

&H.  Horse  R.Co.,  30  N.J.  Eq.  61.  ers     ate     entitled     to     compensation. 

VnrTerict    Mahady  v.  Bush  wick  R.  Craig  v.  Rochester  City  ft  B.  R.  Co.,  39 

Co.,  91   N.   y.   148,  43  Am.   Rep.  661;  N.  Y.   404;    Indianapolis  B.   ft  W.   R. 

People  V.  Kerr,  37  N.  Y.  188;  Broaklya  Co.   v.   Hartley,  67   111.  439,  where  the 

Cent,  ft  J.  R.  Co.  V.  Brooklyn  City  R.  fee  was  in  the  public. 

Co.,  33  Barb.  430;  Hussner  v.  Brooklyn  '  Briggs  v.  Lewiston   ft  Auburn   H. 

C.  R.  Co.,  114  N.  Y.  433,  ai  N.  E.  Rep.  R.  Co.,  rgMe.  363. 3*6. 10  Atl.  Rep.  47. 

I0O3,  II  Am,   St.  Rep.  679:  Mason  v.  per  Emery,  J. 
3ftS 


Digitized  byGoOgIc 
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600.  The  consent  of  the  municipality  to  use  a  Htreet  Sox  the  pnr* 
poaa  of  a  street  railroad  must  first  be  obtained;  and  a  street  rail- 
way company  may  be  enjoined  by  the  owner  of  property  abnttjog 
on  the  Btreet  from  building  ite  road  in  the  street  without  having 
first  obtained  such  consent.'  An  injunction  will  not  issue  at  the 
instance  of  tho  owner  nnless  he  will  suffer  some  special  and  serious 
injury  from  the  building  of  the  road,  distinct  from  that  which  will 
be  suffered  by  the  public  at  large,* 

A  road  constructed  without  authority  of  law  is  an  invasion  of  the 
public  easement  and  therefore  is  a  public  nuisance.' 

The  laying  of  a  street  railroad  track  so  close  to  the  sidewalk  that 
vehicles  cannot  stand  between  the  curbing  and  the  tracks  ^ords  no 
ground  of  action  by  the  abutting  owner.' 

601.  The  use  of  a  street  by  aoable  railway  company  is  not  an 
additional  servitude.  "  Whetlier  tho  motive  power  of  the  cars  be 
horses,  electricity,  or  a  submerged  cable  makes  no  difference  in  the 
use,  and  no  one  of  these  modes  of  use  confers  auy  right  of  action 
upon  the  abutting  owner." ' 

The  fact  that  a  street  railway  company  holds  a  franchise  to  oper- 
ate a  cable  railway  in  certain  streets,  but  instead  of  complying  with 
the  conditionB  of  the  franchise,  operates  a  horse  railway,  does  not 
constitute  the  horse  railway  a  nuisance,  which  can  be  abated  by  the 
municipal  corporation  at  its  pleasure;  but  the  proper  course  in 
Bucn  case  is  to  take  such  legal  proceedings  as  will  compel  the  opera- 
tion of  the  road  by  cable  rather  than  by  horaes.* 

602.  Whether  the  operation  of  a  street  railroad  by  the  use  of 
steam  as  a  motive  power  is  an  additional  burden,  which  cannot  be 
imposed  without  the  consent  of  the  abutting  owners,  is  a  question 

■  ThomM  V.   IntcT-Counly  Street  R.  St.   579,  23  All.   Rep.   S84,  6  Am.  R.  & 

■    Co.,  167  Pa.  St.  I30.  Corp.  Rep.  aS? ;    Matter  of  Petition  of 

•  Van  Home  v.  Newark  P.  R.  Co..  48  Third  Ave.  R.  Co.,  rai  N.  Y.  536, 14  N. 
N.  J.  Eq.  333,  ai  Atl.  Rep.  1034.  E.  Rep.  951;   Lorie  v.  North  Chicago 

*VanHome  V.  Newark  P.  R.  Co..  46  City   R.   Co.,   33  Fed.   Rep.   270.     See 

N.  J.  Eq.  333,  ai  Atl.  Rep.  1034;  Finch  also  Indianapolis  Cable  Si.   R.  Co.  V. 

V.  Riverside  &  A.  R.  Co.,  87  Cal.  597,  Citiiens'  Street  R.  Co.,  127  Ind.  369,  24 

35  Pac.  Rep.  765.  N.  E.   Rep.   1054.  26  N.  E.  Rep.  893,  8 

*  Rafferty  v.  Cent.  Trac.  Co.,  147  Pa.  L.  R.   A.   539.  43  Am.  &  Enjj.  R.  Cas. 
St.   S79.   33  Atl.   Rep.  SB4.  6  Am.  R.  &  334;    Brady  v.   Kansas  City  Cable  R. 
Corp.    Rep.   387;    Kellinger   v.    Forty-  Co.,- 111  Mo.  339.  19  S.  W.  Rep.  953. 
second  Street  &  G.  S.  F.  R.  Co.,  50  N.         *  Spokane  Street  R.  Co.  v.  Spokane 
Y.  306.  Falls.    6    Wash,    531,    33    Pac.    Rep. 

'  RaSeny  v.  Cent.  Trac.  Co.,  147  Pa.     1073. 
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apoQ  which  there  is  a  divlBion  of  antbority.  The  casee  which  hold 
that  such  use  of  a  street  is  not  an  additional  burden  start  with  the 
proposition  that  a  street  railroad,  however  operated,  is  only  a 
modern  and  improved  use  of  the  street  as  a  public  way.  They 
assert  that  the  kind  of  motor  used  is  not  the  criterion ;  but  the  use 
of  tlie  street. ' 

603.  The  coiutniotion  of  an  eteotrio  railway  operated  by  an 
overhead  trolley  ayatem  in  a  publio  way  i^  not  a  new  use  or  the 
taking  of  a  new  easement  which  entitles  the  landowners  to  com- 
pensation in  damages.'  Chief  Justice  Field,  delivering  the  judg- 
ment of  the  Supreme  Court  of  Massacliusette,  to  this  effect,  said : 
"  The  test  whether  the  land  undera  street  is  subjected  to  a  new  use 
by  the  operation  of  new  forms  of  traosportatioa  of  persons  or  things 
is  undoubtedly  in  some  respects  a  question  of  degree,  but  the  soln- 
tion  of  it  does  not  depend  so  much  upon  the  kind  of  power  used  as 
upon  the  structures  which  are  required  and  the  change  in  the  occu- 
pation and  use  of  the  street  occasioned  by  the  new  form  of  trans- 
portation. *  *  *  Electric  railways,  such  as  are  shown  in  the 
present  cases,  are  undoubtedly  an  approach  in  construction  and  in 
the  mamier  of  operation  to  the  steam  railroad,  but  so  long  as  the 
companies  are  authorized  to  use  tlie  streets  only  in  common  with 
other  travelers,  and  their  structures  do  not  prevent  other  travelers 
from  using  them  in  the  ordinary  way>  and  do  not  furnish  aay 
greater  obstruction  to  light  and  air  than  appears  in  the  present 
cases,  this  use  does  not  seem  to  as  to  constitute  a  new  taking  of 
land,  or  of  easements  in  land,  for  which  compensation  must  be 
made,"  * 

'  Briggsv.  Lewiston&  Auburn  Horse  R.  A.  loo,  17  Am,  St.  Rep.  933;  Rail- 

R.   Co..   79  Me.   363,   10  All  Rep.  47;  road   Co.   v,   Bingham,  87  Tcon.  533, 

Willmms  V.  City  Electric  Street  R.  Co.,  11   S.  W.  Rep.  70s;  Husaner  v,  Brook- 

41  Fed.   Rep.   556;    Newell    v,   Mione-  lyo  Cily  R.  Co.,  114  N.  Y.433.  3i  N.  E. 

apolis  L.  &  M.  R.  Co..  35  Minn.  112,  37  Rep.   1001;    Wager  v.  Troy  Union  R. 

N.  W.  Rep.   839,  Mitchell.  J.,  dissent-  Co.,   15  N.  V.  536;    Stanley  v.  Daven- 

ing;  Montgomery  v.  Santa  Ana  W,  R.  port,   54  Iowa,  463,  37  Am.   Rep  316. 

Co.,  104  Cal.   [86,  37  Pac.  Rep.  786,  35  See  also  g  S16. 

L.  R.  A.  654;   McCartney  v.  Chicago.  'Williams  v.  Street  R.  Co.,  41  Fed. 

&  E.  R.  Co.,  iia  III.  611.  Rep.  556. 

Ttiatsuch  a  road  operated  by  steam  is  *  Howe  v.  West  End  Sl  Ry.  Co.,  167 

an   additional   burden,  see  Nichols  v.  Mass.  46.  50. 

Ann  Arbor  &  V.  St.  R.  Co.,  87  Mjch.  Kentnoky:      Louisville     Bagging 

361,  49  N.   W.   Rep.   538,   16  L.  R.  A.  Manut.  Co.  v.  Central  Pass.  R.  Co.,  95 

371;    East   End   St.   R.   Co.  v.    Doyle,  Ky.  so. 

88  Tenn.  747,  13  S.  W.   Rep.  936.  9  L.  Xuyland:  Green  v.  City  &  Suburban 
400 
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To  like  eSect,  in  a  recent  caee  in  New  Jersey,  Tice-Cbancellor 
Van  Fleet  said:  "  The  easement  of  tiie  highway  is  in  the  public, 
althou|^  the  fee  is  technically  in  the  adjacent  owner.  It  is  the 
eaeeinent  only  whicli  is  appropriated,  and  no  right  of  the  owner  is 
interfered  with.  WMle  the  street  is  preserved  as  a  common  pub- 
lic highway,  the  nse  of  it  does  not  belong  to  the  owner  of  the  land 
abutting  on  it  any  more  than  it  does  to  any  other  individual  of  the 
community.  The  Legislature,  therefore,  does  not,  by  permitting 
a  railroad  company  to  use  the  highway  in  common  wili  ^e  public, 
take  away  from  the  landowner  anything  that  belongs  to  him.  It 
ie  not  a  misappropriation  of  tlie  way.  It  is  used,  in  addition  to 
the  ordinary  mode,  in  an  improved  mode  for  the  people  to  pass  and 
repass.  This  exposition  of  the  law,  so  far  aa  it  concerns  horse  rail- 
roads, has  been  approved  as  correct  in  all  subsequent  cases.  As  I 
understand  the  adjudications  of  this  State,  this  principle  must  be 
considered  authoritatively  established,  that  any  use  of  a  street  which 
ifi  limited  to  an  exercise  of  the  right  of  public  passage,  and  which 
is  confined  to  a  mere  use  of  the  public  easement,  whether  it  be  by 
old  methods  or  new,  and  which  does  not  tend,  in  any  substantial 
respect,  to  destroy  the  street  as  a  means  of  free  passage,  common 
to  all  the  people,  is  perfectly  legitimate.  Such  use  invades  no 
right  of  the  abutting  owners ;  it  takes  nothing  from  them  which  the 

R.  Co.,   7B  Md.  394,  aS  Att.  Rep.  6s6;  435,  reversing  so  W.  Bull.  430;  Pellon 

Kochv.  North  Avenue  R.  Co.,  75  Md.  v.  East  Cleveland  R,  Co,.  «  Weekly 

Mi,  33  Atl.  Rep.  463,  15  L.  R.  A.  377.  Bui.  67. 

Klohlgaa!     Detroit    City   R.   Co.   v.  ?MiiiiTlTaal» :      RaSerty    v.    Central 

Mills,  85  Mich,  634,  48  N.  W.  Rep,  1007;  Trac.  Co.,  147  Pa.  St.  579,  23  All.  Rep. 

Nichols  V.  Ann  Arbor  &  Y.  St.  R.  Co.,  884;  Pennsylvania  R.  Co.  v.  Braddock 

87  Mich.  361,  4q  N.  W.  Rep,  538,  16  L.  Electric  R.  Co.,  i  Pa.  Dist.   Rep.  636; 

R.  A.  371;    Dean  v.  Ann  Arbor  St.  R.  Lockhan  v.  Street  R.  Co.,  139  Pa.  St. 

Co.,  93  Mich.  330,  53  N.  W.  Rep.  396.  419,  ai  Acl.   Rep.  26;  Commonwealth 

H«w    Jaraey:     Paterson    R.    Co.    v.  v.  West  Chester,  9  Pa.  Co.  Ct.  542. 

Grundy,  51  N.  J.  Eq.  213.  26  Atl.  Rep.  Kbode  IilMidi    Taggact   v.   Newport 

788;    Halsey  v.   Rapid  Transit  H,  Co.,  Street  R.  Co,,  16  R,  I.  668,  7  L.  R.  A. 

47  N.  J.  Eq.  380,  ao  All,  Rep.  859;  Ken-  205,  19  Atl,   Rep.  326.  7  Ry.  &  Corp. 

nelly  v,  Jersey  Cily  (N.  J.)  30  Atl.  Rep.  L.  J.  385,  1  Am.   R,  &  Corp,   Rep.  44, 

531;  West  Jersey  R.  Co.  v.  Camden  G.  43  Am,  &  Eag.  R.  Caa.  ao8, 

&  W.  Ry.  Co.,  S3  N.  J,  Eq.  31,  29  Atl.  lemuMee:  Cumberland  T.  &  T.  Co. 

Rep.  433.  V.  United   Elec.   R.  Co.,  93  Tenn.  492, 

HnrToik:  Hudson  River  Tel.  Co.  v.  27  L.  R.  A.  236.  29  S.  W'.  Rep.  104,  10 

Watervliel Tump.  &.R.  Co.,  135  N.  Y.,  Am.  R.  &  Corp.  Rep.  S49. 

393.  407.  33  N.  E.  Rep,  148.  T«xu:  San  Antonio  Rap.  Tr.  St.  R. 

(ftio :  Mount   Adams  &   Eden   Park  Co.  v.  Limburger,  88  Tex.  79. 
Inc,  R.  Co,  V.  Wlnslow,  3  Ohio  C.  Ct. 
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law  reserved  to  the  original  proprietor  when  ias  land  was  taken ;  it 
is  simply  a  user  of  a  right  already  fully  vested  in  the  pnblic,  and 
consequently,  by  its  exercise,  notliing  is  taken  from  the  abutting 
owners  which  can  be  made  the  basis  of  additional  compensation. "  ' 
Even  the  placing  of  poles  in  t^e  middle  of  the  streetj  for  the  pur- 
pose of  osing  electricity  for  street  car  propulsion,  does  not  unpose 
a  new  servitude  on  the  land  in  the  street,  for  the  poles  facilitate 
the  use  of  the  street  as  a  public  way.' 

604.  The  use  of  a  street  for  the  operatian  of  an  aleotrio  railroad 
is  satageot  to  the  ooiutruotlon  that  auoh  use  shall  not  prevent  the 
use  of  the  street  for  usual  street  purposes.  liegard  most  be  had  to 
the  width  and  condition  of  the  street.  In  a  case  in  which  it  was 
objected  that  the  street  was  too  narrow  to  permit  the  passage  of 
carnages  when  the  street  cars  were  on  the  track,  the  court  said: 
*'  Under  this  record  we  can  only  announce  some  general  principles, 
leaving  the  defendants  without  prejudice  to  pursue  such  remedy  as 
they  may  have  when  they  can  establish  a  violation  of  their  leg^ 
rights.  1.  The  complainant  cannot  lawfully  constmct  and  operate 
its  road  m  a  street  too  narrow  to  admit  the  passage  of  its  cars  and 
other  vehicles  at  the  same  time,  nor  so  construct  it  as  to  interfere 
with  the  rights  of  the  general  public  in  the  street^'  2.  Kor  in  a 
street,  though  of  sufficient  width,  if  its  condition  be  such  that  the 
operation  of  the  railway  will  result  in  the  practical  exclnsion  of 
others  from  the  use  of  the  street.  A  railway  so  constructed  and 
operated  would  be  a  public  nuisance  and  the  courts  would  abate  it. 
3.  The  complainant's  roadbed  and  track  most  be  built  substantially 
with  the  level  of  the  street,  so  as  to  permit  vehicles  to  cross  without 
difficulty.  4,  The  poles  must  be  so  placed  as  not  to  interfere  with 
the  right  of  ingress  and  egress  to  abutting  property. ' '  * 

606.  A  long  line  ofelootrio  railroad  traversing  ooontry  roads  !• 
an  additional  servitude  according  to  the  decisions  of  the  Pennsyl- 
vania courts,  on  the  ground  that  tho  township  authorities  have  no 
power,  under  existing  legislation   in  that  State,  to  impose   such 

'  Halsey  v.  Rapid  Transit  St.  R.  Co.,  Side  St.  R.  Co.,  4S  Mich.  433,  la  N.  W. 

47  N.  J.  Eq.  380,  384,  ao  Atl.  Rep.  859,  Rep.  643. 

per  Van  Fleev,  V.  C.  <  Detroit  City  Railway  v.   Mills,   85 

•Halseyv.  Rapid  Transit  St.  R.  Co,,  Mich.  634,   658,  48  N.   W.   Rep.   1007, 

47  N.  J.  Eq.  380,  20  All.  Rep.  B59.  per  Grant.  J.     See  also  Nichols  v.  Ana 

•  Grand  Rapids  St.  R.  Co.  v.  West  Arbor  &  Y.  R.  Co.,  87  Mich.  361,  49  N, 

W.  Rep.  538.  16  L,  R.  A.  371. 
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additional  servitude  without  the  consent  of  the  abutting  landowners. 
' '  The  consent  of  township  authorities  justifies  an  entry  upon  the 
public  road  bo  far  aa  the  public  is  concerned,  but  the  supervisors  of 
the  townships  have  no  power  to  bind  private  property  or  subject  it 
to  a  servitude  for  the  benefit  of  any  person  or  corporation  other 
than  the  township  and  the  public  it  represents.  The  carriage  of 
passengers  through  the  township  on  their  journey  from  one  city  or 
borough  to  another  by  rail  is  in  no  sense  a  township  purpose;  and 
whether  these  passengers  make  their  journey  in  cars  drawn  by  a 
locomotive  over  a  steam  railroad,  or  in  those  propelled  by  electricity 
over  tracks  laid  upon  the  highways,  is  immaterial  both  to  taxpayers 
and  to  landowners  along  the  route  traveled,  except  as  the  adoption 
of  one  or  the  other  of  these  modes  of  transportation  may  affect  the 
township  roads  or  the  private  property  of  citizens.  When  the 
snpervisore  give  their  consent  to  the  occupation  of  the  township 
roads  by  a  street  railway,  they  speak  as  the  representatives  of  those 
who  build  and  those  who  use  the  roads,  but  not  as  the  representa- 
tives of  the  private  property  over  which  the  roads  paas.  The  street 
railway  companies  cannot  reach  the  property  owners  either  through 
the  local  anthoritieB  or  by  the  right  of  eminent  domain,  as  the  law 
now  stands;  and  it  is  not  easy  to  see  how  such  a  company  can  pro- 
tect itself  in  the  use  of  country  roads  except  by  contract  with  every 
owner  of  property  along  the  roads  they  wish  to  occupy. "  ' 

VIII.  Elevated  and  Steam  Railroads  in  Highways. 

606.  The  use  of  streets  for  the  erection  and  operation  of  an  ele- 
vated railroad  is  a  use  of  them  not  sanotioaed  lay  tbeir  obvious 
purpose,  or  by  usage;  it  is  a  use  which  constitntes  a  taking  and 
appropriation  of  the  easement  of  abutting  owners  by  the  railroad 
company  erecting  and  operating  such  railroad,  rendering  it  liable 
to  the  abnttors  for  damages  occasioned  thereby.'    The  elements  of 

'  Pennsylvania     R.     Co.     v.     Mont-  N.  Y.   133.  43  Am   Rep.   146;  Lahr  v. 

gomery  County  P.  R.  Co.,  167  Pa.  St.  Metropolitan  El.  R.  Co.,  104  N.  Y.  26B, 

6a,  70.  per  Williams,  J.     See  as  [o  the  10  N.  E.  Rep.  5*8;  Pond  v.  Metropoli- 

distinction  between  urban  and  countiy  Ian  El.  R.  Co.,  113  N.  Y.  186,  19  N.  E. 

highways,  as  to  the  imposition  of  ad-  Rep.   487;    New   York    Nat.    Bank   v. 

ditional  servitudes.  Sterling's  Appeal,  Metropolitan  El.  R.  Co.,  108  N.  Y.  660. 

Ill  Pa.  St.  35,  3  All.  Rep.  105,  56  Am.  15  N.  E.  Rep.  445;  American  Bank  Note 

Rep.   246;  Bloomlield  &  R.   Nat.  Gas-  Co.  v.  New  Yorit  El.  R.  Co.,  13  N.  Y. 

light  Co.  V.  Calkins,  6a  K.  Y.  386.  Supp.  636;   Drucker  v.  Manhattan  R. 

*Story  V.  N.  Y.  Elevated  R.  Co.,  90  Co.,  106  N.  V.  157,  13  N.  E.  Rep.  568; 
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light  and  air  ar«  both  to  be  derived  from  the  epoce  over  the  land 
ou  the  surface  of  which  the  streets  are  coostracted,  and  which  are 
made  servient  for  that  purpose.  The  abutting  owners  have,  there- 
fore, an  interest  in  the  land,  and  when  it  is  sought  to  cut  ofi  or 
intermpt  the  Hglit  and  air  bj  a  structure  above  the  surface  of  the 
street,  such  owners  are  entitled  to  compensation.' 

In  Pennaylvania,  prior  to  the  adoption  of  the  new  Constitation  of 
1874,  the  courta  asserted  the  supreme  power  of  the  Legislature  to 
appropriate  streets  to  public  uses  destructive  of  their  ordinary  use 
as  public  ways,  and  denied  tlie  right  of  abutting  owners  to  compen- 
sation for  any  injury  to  their  property  occasioned  by  such  appro- 
priation. Tlie  new  Constitution,  however,  declared  that  municipal 
and  other  corporations  invested  vrith  tlie  privilege  of  taking  private 
property  for  pablic  use  should  make  compensation  for  property  so 
taken,  injured  or  destroyed.  Under  this  provision  an  abutting 
owner  may  recover  for  damages  to  his  property  caused  by  the  con- 
struction of  an  elevated  road  in  the  street  in  front  of  his  premises 
which  obstructed  his  access  to  his  property  and  impaired  its  value. ^ 

607.  The  deolflion  in  the  Stoiy  Case  waa  of  limited  appUoation 
because  it  rested  in  large  part  upon  a  covenant  in  a  deed  of  the 
abutting  land  from  the  city  that  the  streets  opposite  this  land  "  shall 
forever  thereafter  continue  and  be  for  the  free  and  common  passage 
of,  and  as  public  streets  and  ways  for  the  inhabitants  of  the  said 
city."  In  the  Lahr  Case,  the  street  upon  which  elevated  road  in 
qnestion  was  built,  was,  in  common  with  most  of  tlie  streets  of  the 
city  of  New  York,  laid  out  under  the  statute  of  1813,  by  the  terms 
of  which  tlie  fee  of  lands  taken  for  a  street  vested  in  the  city  *'  in 
trust,  nevertheless,  that  the  same  be  appropriated  and  kept  open  for 
or  as  a  part  of  a  public  street."  The  court  said:  "  We  are  of  the 
opinion  that  no  legal  difference  exists,  with  reference  to  tlie  interest 
acquired  by  abutting  owners  in  a  public  street,  between  that 
afforded  by  a  title  conferred  under  such  a  deed  as  Story  had,  or 
that  acquired  through  a  series  of  mesne  conveyances  from  the  ori^- 
nal   owner,   whose  property  had   been  taken  by  proceedings  in 

In  re  Split  Rock  Cable  Road  Co.,  34.  Pa.  Si.  35a.  5  Atl.  Rep.  74*.     For  "ses 

N.  Y.  St.   169;  Hughes  v.  Met.  El.  R.  prior  lo  the  new  Conslitution,  see  Black 

Co.,  130  K.  Y.  14,  aS  N.  E.  Rep.  765.  v.   Phila.   &   Read.   R.   Co.,  58  Pa.  St. 

'  Matilage  v.  New  York  Elev.  R.  Co..  849:  Snyder  v.  Penn.  R.  Co..  5s  Pa.  St, 

33  N.  Y.  Si.  Rep.  giS.  340:  Danville  H,  i  \V.  R.  Co.  v.  Com.. 

»  Pennsylvania  R.  Co.  v.  Duncan,  iii  73  Pa.  St.  2g. 
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inrnt/um  instituted  by  the  municipality,  under  a  public  statute,  to 
acquire  land  for  street  purpoBes.  •  *  *  An  abutting  owner 
neceeearily  enjoys  certain  advantages  from  the  existence  of  an  opeu 
street  adjoining  his  property,  which  belong  to  liiin  by  reason  of  its 
location,  and  are  not  enjoyed  by  the  general  public,  such  as  the  J 
right  of  free  access  to  his  premises,  and  the  free  admifision  and  cir-  I 
culation  of  light  and  air  to  and  through  his  property.  '  These/ 
rights  are  not  only  valuable  to  him  for  sanitary  purposes,  but  are 
indispensable  to  the  proper  and  beneficial  enjoyment  of  his  prop- 
erty, and  are  legitimate  subjects  of  estimate  by  the  public  antliori- 
ties  in  raising  the  fund  necessary  to  defray  the  cost  of  constructing 
the  street.  He  is,  therefore,  compelled  to  pay  for  them  at  their 
full  value,  and  if,  in  tlie  next  instant,  they  may,  by  legislative 
authority,  be  taken  away  and  diverted  to  inconsistent  uses,  a  system 
has  been  inaugurated  which  resembles  more  nearly  legalized  rob- 
bery than  any  form  of  acquiring  property. ' ' ' 

608.  In  later  oases  the  same  oonstmotloQ  was  applied  where 
land  had  been  conveyed  to  the  oity  for  street  purposes.  The  terms 
of  the  grant  in  such  cases  gave  the  abutting  owners  an  easement  in 
the  streets,  or  the  grant  was  subject  to  a  condition  that  such  street 
should  be  kept  open  forever  as  a  street.  Such  easement  became  at 
once  appurtenant  to  the  abutting  land  and  formed  a  permanent 
part  of  the  owner's  estate  in  it.  "  The  lot  became  the  dominant, 
and  the  open  way  or  street  the  servient  tenement."  * 

Still  later  it  was  held  that  an  abutting  owner  lias  an  easement  or 
property  right  in  a  street  merely  by  virtue  of  the  proximity  of  his 
land  to  the  street.  The  city  of  New  York  owns  the  fee  of  the 
lands  occupied  by  the  streets  of  that  city,  whether  laid  out  under 
the  Duteh  regime,  during  the  colonial  period,  or  after  the  organiza- 
tion of  the  State  government,  but  its  tenure  is  in  trust  for  street 
uses.  The  trust  so  created  is  not  only  for  the  benefit  of  the  public 
at  large,  but  for  the  special  benefit  of  abutting  owners,  and  it  is  to 
be  presnmed  that  upon  faith  that  the  streets  sliall  be  forever  kept 
open,  sneh  owners  have  acted  in  improving  and  building  on  their 
adjoining  land.      The  Legislature  has  no  power  to  abrogate  this 

'  Lahr  V.  Mm.  El.  R.  Co.,  104  N.  Y.  Met.  El.  R.  Co.,  108  N.  V.  660,  15  N. 
36S,  2891  291.  10  N.  E.  Rep.  538,  per  E.  Rep.  44s;  Abendroth  v.  Manhatlan 
Ruger,  Ch.  J.  R.  Co..  123  N.  Y.  i.  25  N.  E.  Rep.  496, 

*  Glover  v.  Manhattan  R.  Co.,  19  J.  &     32  J.  &  S.  417. 
S.  I.   14;  New  York  Nat.  Ex.  Bk.  v. 
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trust  or  authorize  ita  violatioQ  hj  devotiiig  a  street  to  other  and 
InconsiBtent  porpoeee,  without  making  compenaatioi)  to  abatting 
owners.  Mr.  Justice  Andrews,  delivering  the  opinion  of  the  court, 
said:  "  The  main  question  presented  on  this  appeal  is  difficult  of 
solution.  There  must  be  a  property  right  in  the  street  to  authorize 
the  mMntenance  of  the  action.  The  plaintiff's  easements,  or  rights 
in  the  nature  of  easements,  are  not  created  hj  grant  or  covenant. 
It  is  easier  to  realize  the  existence  of  these  rights  than  to  trace  their 
origin.  They  arise,  we  think,  from  the  situation,  the  course  of 
legislation,  tiie  trust  created  by  the  statute,  the  acting  upon  the 
faith  of  public  pledges  and  upon  a  contract  between  the  pubUc  and 
the  property  owner,  implied  from  all  the  circumstancee,  that  the 
street  shall  be  kept  open  as  a  public  street  and  shall  not  be  diverted 
to  other  and  inconeistent  uses.  There  is  some  analogy,  we  think, 
between  the  rights  of  abutting  owners  as  against  the  public,  and 
those  acquired  by  the  public  against  private  persons  in  streets  or 
highways  by  dedication.  The  public  acquires,  upon  acceptance  of 
a  dedication  by  the  owner  of  land  of  a  highway  over  the  same,  a 
perpetual  easement  therein  for  a  highway,  although  there  may  be 
no  deed,  or  writing,  or  covenant,  and  no  formalities  attending  the 
transaction,  such  as  is  required  for  the  creation  of  an  easement  at 
common  law.  The  State  has  dedicated  the  streets  in  the  city  of 
New  York  to  be  public  streets.  The  abutting  owners  have  acted 
upon  the  dedication  and  upon  the  pledge  of  the  public  faith  tliat 
they  shall  continue  to  be  open  public  streets  forever.  It  would  be 
gross  injustice  to  deprive  them  of  the  advantages  intended,  without 
compensation.  The  dedication  ought  to  be,  and  is,  we  think, 
irrevocable." ' 

These  views  are  fully  confirmed  in  Bohm's  Case,  recentiy  decided 
by  the  Court  of  Appeals  of  New  York,  Mr.  Justice  Peckham  say- 
ing: "  It  has  now  been  decided  that,  although  the  land  itself  was 
not  taken,  yet  the  abutting  owner,  by  reason  of  his  situation,  had  a 
kind  of  property  in  the  public  street  for  the  purpose  of  giving  to 
such  land  facilities  of  light,  of  air,  and  of  access  from  mich  street. 
These  rights  of  obtaining  for  the  adjacent  lands  facilities  of  light, 
etc.,  were  called  easements,  and  were  held  to  be  appurtenant  to  the 
land  which  fronted  on  the  public  street  These  easements  were 
decided  to  be  property,  and  protected  by  the  Constitution  from 
being  taken  without  just  compensation.  It  was  held  that  the 
'  Kane  v.  New  York  El.  R.  Co..  125  N.  Y.  164,  185,  a6  N,  E.  Rep.  »?$. 
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defendants,  by  the  erection  of  their  structure  and  the  operation  of 
their  truns,  interfered  with  the  beneficial  enjoyment  of  these  ease- 
ments  by  the  adjacent  landowner  and  in  law  took  a  portion  of 
them.  By  this  mode  of  reasoning,  the  difficulty  of  regarding  the 
whole  dam^e  done  to  tlte  adjacent  owner  as  consequential  only, 
hecauBe  none  of  his  property  was  taken,  and,  therefore,  not  collect- 
ible from  the  defendants,  was  overcome.  The  interference  with 
these  easements  became  a  taking  of  tiiemjtro  tanto,  and  their  value 
was  to  be  p^d  for,  and  in  addition  the  damage  done  the  remaining 
and  adjoining  land  by  reason  of  the  taking  was  also  to  be  pud  for, 
and  this  damage  was  in  reality  the  one  great  injury  which  owners 
sustained  from  the  bnilding  and  operation  of  the  defendant's  road. 
For  the  purpose  of  permitting  such  a  recovery,  the  taking  of  prop- 
erty had  to  be  shown.  The  cases  of  Story,  I^hr,  Drucker,  Abend- 
xoth  and  Kane  finally  and  completely  settled  these  matters. "  ' 

608.  The  street  easeTnents  of  an  abutting  owner  appurtenant  to 
an  eatata  fronting  on  one  street  extend  to  the  entire  estate, 
thongh  that  also  abate  upon  another  street.  In  an  action  to  recover 
damages  for  injuries  ta  premises  caused  by  the  construction  and 
maintenance  of  an  elevated  railroad  on  a  street  in  front  thereof,  it 
appeared  that  the  premises  in  question  extended  from  said  street  to 
another  street  in  the  rear,  and  were  covered  by  a  single  brick  build- 
ing. Formerly  it  consisted  of  two  lots,  having  different  owners; 
they  were  conveyed  to  one  person  before  the  road  was  authorized 
to  be  built,  and  since  then  have  been  conveyed  and  occupied  as  one 
lot.  There  was  no  evidence  that  portions  of  the  premises  fronting 
on  each  street  were  occupied  separately.  It  was  held  that  plaintiff 
was,  as  abutting  owner,  entitled  to  recover  his  damages  for  injuries 
to  the  whole  premises  considered  as  a  single  lot,  that  while  the  fact 
that  the  premises  were  accessible  to  persons,  property,  light  and  air 
from  both  streets  was  important  as  bearing  on  the  extent  of  the 
injuries,  it  did  not  preclude  the  recovery  of  any  damages  for 
injuries  to  that  portion  on  another  street.' 

In  case  a  lot  of  land  fronting  on  two  streets  is  severed  by  a  sale 
of  a  portion  fronting  on  one  of  the  streets,  the  street  rights  are  also 

I  Bohm  V.  Met.  El.  R.  Co..  I3g  N.  Y.  choff  v.  New  York  El.  R.  Co..'  138  N.  Y. 

S76,  587,  39  N.  E.  Rep.  803.  per  Peck-  257.  33  N.  E.  Rep.  1073,  '^  N.  Y.  Supp. 

ham.J.  S65;  Mooney  v.  New  York  El.  R.  Co.. 

•  Stevens  *.  New  York  El.  R.  Co.,  30  N.  Y.  St.  Rep.  561.  g  N.  Y.  Supp. 

130  N.  Y.  9S,  38  N.  E.  Rep.  6671  Bi>-  533. 
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§  510.]  PCBUC  BIGHTS  OF  WAT. 

severed,  ana  the  grantor,  while  the  severance  contmuee,  can  recover 
no  damages  as  appnrtenant  to  the  part  sold  for  an  interferenoe 
with  his  eaeemetite  in  the  street  upon  which  his  remaining  luid 
abuts.  It  has  been  held  that  if  the  two  lots  be  reunited  and  a  ■ 
single  building  be  erected  over  both,  that  the  owner  does  not 
acquire  an  easement  in  one  street  as  appurtenant  to  the  entire 
premiBes.'  This  conclusion  cannot  be  supported.  Clearly  if  an 
elevated  railroad  be  built  upon  one  of  the  streets  upon  which  such 
building  fronts,  the  owner  is  entitled  to  recover  damages  for  iujories 
thereby  occasioned  to  the  entire  building  and  premises.' 

610.  ^e  meaaure  of  damages  for  the  obstruotton  of  a  street 
by  an  elevated  railroad  is  the  lessened  value  of  the  property- 
caused  by  the  construction  and  contjnned  operation  of  the  road, 
though  the  value  of  the  property  for  the  owner's  own  use  may  not 
have  been  impaired.'  The  general  benefits  accruing  to  the  property 
from  the  eonstruetion  of  the  road  are  therefore  to  be  deducted  from 
the  consequential  damages.*  The  general  benefits,  as  well  as  those 
peculiar  to  the  property,  are  to  be  considered,  and  only  the  amount 
of  damages  over  and  above  benefits  can  be  recovered.' 

The  value  of  the  property  before  and  after  the  appropriation  of 
the  street  for  railroad  purposes  may  be  shown  by  expert  evidence. 
Bnt  such  evidence  is  not  admissible  to  show  what  would  have  been 
the  value  of  the  property  if  the  railroad  had  not  been  built,* 

■Greenwood  v.   Met.   El.   R.  Co.,  36  Manhattan   R.  Co.,   137  N.  Y.  59a,  33 

J.  &  S.  481.  N.  E.  Rep.  334;  Sperb  v.  Met.  El.  R.  Co.. 

'Stevens  v.  New  York  El.  R.  Co..  137  N.  Y.  596,  33  N.  E.  Rep.  319:  Bis- 

130  N.  Y.  95.  a8  N.  E.  Rep.  667.  choff  v.  N.  Y.  El.  R.  Co.,  13B  N.  Y.  257, 

'See  g  sat;    Woolsey  v.  New  York  33  N.  E.  Rep.   1073;  Bohm  v.  Met.  El. 

El.  R.  Co.,  134  N.  Y.  3!3,  30  N.  E.  Rep.  R.  Co.,  129  N.  Y.  576,  a?  N.  E.  Rep. 

3B7,  31   N.   E.  Rep.   891,   31  N.   Y.  St.  802:  Becker  v.  Mel.  El.  R.  Co.,  131  N. 

Rep.  gi;  Rumsey  v.  New  York  &  N.  E.  Y.  509.  30  N.  E.  Rep.  499;  Newman  v, 

R.  Co.,  133  N.  Y.  79,  30  N.  E.  Rep.  654,  Met.  El.  R.  Co.,  118  N.  Y.  618,  83  N.  E. 

136  N.  Y.  543.  3=  N.  E.  Rep.  979;  Sperb  Rep.  901;    Huggins  v.   Manhattan   R. 

V.  Metropolitan  El.   R.  Co.,   137  N.  Y.  Co.,  i  Misc.  (N.  Y.)  iio;  Nctte  v.  New 

15S>  3*  N.  E.  Rep.  1050,  20 L.  R.  A.  752;  York   El.  R.  Co..  i   Misc.  (N.  Y.)  343; 

Tallman   v.   Metropoliun  El.  R.   Co.,  Bookman  v.  New  York  El.  R.  Co.,  137 

121  N.  Y.  119,  IS*.  33  N.  E.  Rep.  1134;  N.  Y.  30a.  33  N.  E.  Rep.  333. 

Mortimer  v,  Manhattan  R.  Co..  ag  N.  •  Saxton  v.  New  York  EI.  R.  Co.,  139 

Y.  Si.  Rep.   26a,   8   N    Y.   Supp.   536;  N.   Y.   330.   34  N.   E.   Rep.  728;  Sixth 

Korn   V.   N.  Y.   El.   R.   Co..   15  N.  Y.  Ave.  R.  Co.  v.  Met,  El.  R.  Co..  138  N, 

Supp.  ro.  Y.  548,  34  N.  E.  Rep.  400. 

*  Saxton  V.  New  York  El.  R.  Co.,  139  •  Sixth  Avenue  R.  Co.  v.  Met.  El.  R. 

N.  Y.  320,  34  N.  E.  Rep.  7a8;  Suiro  v.  Co.,  138  N.  Y.  548.  34  N.  E.  Rep.  400- 
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BLKTATBD   AND    STEAM    HAILKOADS    IN    HIGHWAYS.     [§§  511,  512. 

If  the  benetite  accruing  to  the  property  of  an  abutting  owner  from 
the  construction  of  an  elevated  road  in  the  street  equal  or  exceed 
the  damages  consequent  from  the  conBtruction  of  the  road,  no  dain- 
■  agee  can  be  recovered,* 

6 1  !■  Only  the  eaaementa  of  light,  air  and  aooesa  are  to  he  oon- 
gidered  in  ascertaining  the  future  damages  to  the  land  of  an 
abutting  owner  from  the  appropriation  of  the  street  for  railroad 
purposes,  though  in  ascert^ning  past  damages  the  qneetion  of  noise 
may  be  considered,*  as  eiao  some  other  matters. 

A  release  by  an  abutting  owner  to  an  elevated  railroad  company, 
of  his  easements  or  property  rights  appurtenant  to  his  land  taken 
by  the  operation  of  the  road,  includes  easements  of  light,  air,  and 
access  afforded  bythe  street  in  front  of  the  premises.*  Such  release 
need  not  be  recorded  as  against  a  subsequent  purchaser  of  the  land. 
The  operation  of  the  road  is  an  open  possession  of  the  easements 
appurtenant  to  the  abutting  lots  and  puts  the  purchaser  on  inquiry.* 

612.  The  lofltt  of  privaoy  may  be  taken  into  oonsideration 
in  estimating  past  damages  resulting  from  the  operation  of  an  ele- 
vated railroad  in  a  street  opposite  tiie  owner's  house,  which  is  bo 
situated  that  the  passengers  and  employees  of  the  road  look  into  the 
windows  while  standing  on  the  station  platform  and  descending  the 
stairs  to  the  street.  "  No  reason  appears  why  the  defendants 
should  not  be  responsible  for  the  consequences  of  the  loss  of  privacy 

Hunter  v.  Manhattan  R.  Co.,  141  K.  Y.  N.  Y.  95.  i9  N.  E.  Rep.  667;  Messenger 

aSi,  36  N.  E.  Rep.  400;  New  York  El.  v.  M.  R.  Co.,   ng  N.  Y.  502,  ig  N.  E. 

R.  Co,  V.   Fifth  Nat.    Bank,   135  U.  S.  Rep.  955;  Lamin  v.  Chicago.  St.  P.  M. 

432,  10  S.  Cl.  Rep.  743.  &  O.   Ry.   Co.,  45   Minn.  71,  47  N.  W. 

'  Bookman  v.  New  York  El.  R.  Co.,  Rep.  455.     See  gg  S2S,  fiS7. 

147  N.   Y.   398,  41   N.  E.   Rep.  705,  49  'Ward  v.   Mel.  El.  R.  Co.  (N,  Y.)46 

Am.   Si.   Rep.    664;    Malcolm   v.  New  N,  E.  Rep.  319,  affirming  31  N.  Y.  Supp. 

York  EI.  R.  Co.,  147  N.  V.  308,  41  N.  E.  527;  White  v.  Manhattan  R.  Co.,  139  N. 

Rep.  790;  Bohm  v.  Metropolitan  El   R.  Y.  19,  34  N.  E.  Rep.  887;  Foote  v.  Met. 

Co.,  129  K.  Y.  576,  29  N.  E.  Rep.  802.  El.  R,  Co.,  147  N.  Y.  367,42  N.  E.  Rep. 

*BischoS  V.   New  York   El.   R.  Co.,  181, 

138  N.   Y.  257,  33  N.   E.   Rep.  1073,  *  Mitchell  v.  Met.  El.  R.  Co.,  134  N. 

American  Baok  Note  Co.  v.  New  York  V.  11,  31  N.  E.   Rep.   260;    Phelan  v. 

El.  R.  Co.,  129  N.  Y.  25a,  29  N.  E.  Rep.  Brady,   119  N.  Y.  587,  '3  N.  E.   Rep. 

302;  Storck  V.  Met.  El.  R.  Co.,  131  N,  1109;    Page  v.   Waring,   76  N.  Y.  463; 

Y.  514,  30  N.   E.   Rep.  497;  Becker  v.  Brown  v.  Volkening,  64  N.  Y.  76;  Hoi- 

Met.  E!.   R.   Co.,   131   N.  Y.  509,  30  N.  land  v.  Brown,  140  N.  Y.  344,  35  N.  E. 

E.  Rep.  499;  Bohm  v.  Met.  El.  R.  Co.,  Rep,  577;  Ward  v.  Met.  El.  R.  Co.  (N. 

H9  N.  Y.  576,  29  N,  E.  Rep.  803,  14  L.  Y.),  46  N.  E,  Rep.  319. 
R.  A.  344;  Stevens  v.  N.  Y.  EI.  R.,  130 
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thus  occasioned  bo  far  ae  it  depreciated  the  rental  value  of  the  rooms 
in  the  plaintiff's  building.  Those  consequences  detrimental  to  the 
rooms  are  the  rational  result  of  the  maintenance  of  the  road  and  tlie 
station,  and  are  reasonably  attributable  to  that  cause. "  ' 

It  seems  also  that  the  obscurement  of  view  of  one's  btulding  is  an 
element  of  damages  which  may  be  taken  into  account.  Evidence 
showing  that  an  elevated  raUroad  and  tlie  structures  connected  there- 
with, intercepted  tlie  view  of  the  plaintiff's  premises  by  persons 
passing  on  the  other  side  of  the  avenue,  is  competent  as  bearing 
upon  their  rental  value.' 

Damages  may  be  recovered  for  the  construction  of  an  elevated 

road  and  station-house  in  front  of  the  plaintiff's  building,  for  the 

discomforts  and  inconveniences  suffered  iu  the  occupation  of  the 

building,  caused  by  the  erection  of  such  stmctores,  independently 

.  of  the  running  of  trains,* 

613.  An  abutting  ovner  who  aoquized  title  after  a  railroad  was 

built  mar  recover  damages  for  an  interference  with  his  easement 
of  light,  air  and  access.  This  easement  is  an  incident  of  the  fee 
and  passes  with  it  to  succeeeive  grantees  of  the  realty.*  This  rule 
was  applied  in  one  case  when  the  executors  of  a  former  owner  had 
obtained  and  had  been  paid  a  judgment  for  the  entire  permanent 
damage,  under  the  erroneous  supposition  that  the  execntora  had  the 
legal  title  to  such  property.' 

The  owner  of  the  fee  may  maintain  an  action  for  the  damages 
sustained  from  the  construction  of  an  elevated  road,  although  he 
has  leased  the  premises,  and  therefore  has  not  the  immediate  pos- 
session.    The  injury  is  to  the  inheritance.' 

But  it  is  held  that  an  abutting  owner  who  purchased  the  property 

'  Moore  v.  New  York  El.  R.  Co.,  130  York  El.   R.  Co..   13  N.  Y.  Supp.  626; 

N.  Y.  523,  5iB,  39  N.   E.  Rep.  997,  per  Beach  v,  Wilmington  &W.R.Co.(N,  C.) 

Bradley,  J.;  Kane  v.  New  York  EI.  R.  36  S.  E.  Rep.  703. 

Co..  135  N.  V.  164,  26  N.  E.  Rep.  178.  •Mitchell  v.  Metropolitan  El.  R.  Co., 

'Messenger    v.   Manhattan   R.    Co.,  9  N.  Y.  Supp.  Sag,  31  N.  Y.  Si.  625. 

129  N.  Y.  503,  39  N.  E.  Rep,  955.  '  Mortimer  v.  Man.  R,  Co.,  rag  N.  V. 

'New  York  El.  R.  Co.  v.  Fifth  Nat.  Bl,  39  N.   E.   Rep.  5;  Kearney  v.  Met. 

Bank,   135   U.   S,  433.   10  S.  Ct.  Rep.  El.  R.  Co.,  lag  N.  Y.  76,  ag  N.  E.  Rep. 

743.  70:  Hine  V.  N.  Y.  El.  R.  Co..  isB  N.  Y. 

•Werfelman    v.  Manhattan  R.   Co.,  571.  19  N.  E.  Rep.  6g:  Kernochan  v.  N. 

33  N.  Y.  St.  6S3,  II  N.  Y.  Supp.  66,  68;  Y.  El.  R.   Co.,  138  N.  V.  559,  39  N,  E. 

Glover  v.  Manhattan  R.  Co.,  19  J.  &  S.  Rep.  65,  14  L.  R.  A.  673. 
i;   American  Bank  Note  Co.   v.   New 
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after  the  coimtniction  of  a  railroad  in  the  street  cannot  maintain  an 
action  of  trespass  quare  clauaunb  f regit  for  the  construction  of  the 
railroad  before  the  conveyance,  aa  eneh  cause  of  action  is  not  aestgn- 
able,  and  does  not  pass  with  the  land.  In  snch  case  it  is  presnmed 
that  the  grantee  has  been  compensated  in  the  rednced  price  at 
which  he  purchased  the  land  on  account  of  the  permanent  location 
and  proximity  of  the  railroad.  The  building  of  a  second  track  by 
the  railroad  company,  after  the  conveyance,  is  not  a  new  bre&king 
of  the  close,  for  which  the  owner  can  maintain  trespass.' 

6 14.  An  iqjuQOtion  wiU  be  granted  to  prevent  the  oonstruotion 
and  operation  of  an  elevated  railroad  until  damages  have  been  ascer- 
tainet}  and  paid  to  the  abutting  owner  in  case  the  company  has 
fuled  to  obtain  from  him  tlie  right  of  way.' 

Such  owner  is  not  deprived  of  his  right  to  redress,  as  on  the 
ground  of  acquiescence,  by  merely  failing  to  interfere  to  prevent 
the  erectiou  of  the  railway  and  its  subsequent  use.  Nor  is  he 
deprived  of  his  right  to  redress  by  erecting  an  awning  extending 
from  his  buildings  to  tlie  railroad  structure,  especially  where  the 
railroad  materially  interferes  with  the  light  and  air  to  the  stories 
above  the  awning.  Such  action  does  not  constitute  an  abandon- 
ment of  the  easements,  and  at  most  entitles  the  railroad  company  to 
the  value  of  the  support  of  the  awning  by  its  structures.* 

615.  Whether  the  oonstrootion  and  the  q;>eration  of  s  steam 
railroad  on  the  Borfboe  of  a  street  Is  an  unauthorised  use  of  it  which 
entitles  the  abutting  owners  to  recover  damages,  is  a  question  upon 
which  the  courts  are  not  wholly  agreed.  Doubtless  the  use  of  a 
street  for  a  street  railway  operated  by  horses,  by  cable,  or  by  elec- 
tricity, for  the  carrying  of  passengers,  is  sanctioned  by  the  obvious 
purpose  of  the  street  and  by  usage.  But  a  different  question  arises 
when  a  street  is  used  for  die  tracks  of  an  ordinary  commercial  rail- 
road operated  by  steam  engines;  and  the  better  opinion  is  that 
abutting  owners  are  entitled  to  damages  for  tlie  injuries  caused  by 
reason  of  ashes,  smoke,  and  cinders,  made  by  passing  engines,  and 
by  the  noises  and  jarring  of  passing  trains.     Undoubtedly  the  Legis- 

'Galt  V.  Chicago&N.  W.  R,  Co..  157  heim  w.  Met.  El.  R.  Co..  138  N.  ¥.436, 

III.  IZ5,  At  N.  E.  Rep.  643.  aS  N.   E.  Rep.  518,  13  L.   R.  A.  401,  a6 

'Thompson  v.  ManbatunR.  Co.,  130  Am.  St.  Rep.  486. 
N.  Y.  360,  3g  N.  E.  Rep.  264;  Galway        'MalUage  v.   New  York  El.  R.  Co., 

V.  Met.  El.  R.  Co.,  128  N.  Y.  132,  28  N.  11  N.  Y.  Snpp.  482. 
E.  Rep.  479,  13  L,  R.  A.  788;  Pappen- 
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lature  may,  bo  far  as  fbe  public  is  concerned,  anthorize  the  con- 
stnictioD  of  ench  a  road  in  a  public  street;  bat  if  snch  a  nse  of  the 
Btreets  is  an  noaathorized  one  as  regards  abutting  owners,  who  have 
easements  of  way  in  the  street,  they  are  entitled  to  damages  for  the 
interference  with  their  rights.  "  For  if  the  abutting  owner,  inde- 
pendently of  the  ownership  of  the  fee  in  the  street,  has  ao  ease- 
ment in  the  street  in  front  of  his  lot  to  the  fall  width  of  it  for  the 
purposes  of  access,  light  and  air,  which  is  property  and  cannot  be 
taken  from  him  withont  compensation,  it  is  difficult  for  us  to  see 
what  difierence  it  makes  whether  the  easement  is  taken  away,  or  its 
enjoyment  interfered  with  by  a  railroad  constructed  and  operated  on 
the  surface  of  the  ground,  or  at  an  elevation  above  it."  '  Accord- 
ingly it  is  held  quite  generally  that  the  construction  and  operation  of 
an  ordinary  and  commercial  railroad  on  a  street  or  highway,  the  fee 
of  which  is  in  the  abutting  owners,  is  a  perversion  of  It  to  a  use  for 
which  it  was  not  intended ;  and  as  it  materially  interferes  with  his 
enjoyment  of  Iiis  easement  in  the  street,  it  is  a  taking  of  his  prop- 
erty for  the  public  use  within  the  meaning  of  the  ConatitHtion,' 

■  Lamm  v.  Chicago,  St.  Paul,  M.  &  O.  Cat.  465 ;  Denver  &  R.  G.  R7.  Co.  v. 

Ry.  Co.,  45  Minn.  71,  79,47  N.  W,  Rep.  Bourne,  it  Colo.  S9,  16  Pac.  Rep,  839; 

455,  46   Am.  &   Eng.   R.   Cas.  42,  per  Denver  &  S.  F.   R.  Co.  v.  Domke.  11 

Mitchell,  J.     Sec  g  fiSB.  Colo.  247.  17  Pac.  Rep.  777. 

■Railroad  Co.  V.  Schurmeier,  7  Wall.  OoDilMtlmtt :  Imla^  v.  Union  Branch 

27a:  New  Orleans,  S.  F.  &  L.  R.  Co.  R.  Co.,  26  Conn.  249.  68  Am.  Dec.  392; 

v.Delamore,ir4U.S.  501,  sS.Ct.  1009.  Nicholson   v.   New  York  &  N.   H.   R. 

AlabMu:    Western    R.   Co.    v.   Ala.  Co..  12  Conn.  74,  8j,  56  Am.  Dec.  390; 

Grand  Trunk  R.  Co.,  96  Ala,   272,   17  Elliott  v.   Fairbaven  &  W.   R.  Co..  3a 

L.  R.  A.  474,  II  So.  Rep.  483;  Colum-  Conn.  579. 

bus  &  W.  R.  Co.  V.  Witherow.  32  Ala.  florlda :  Florida  So.  R.  Co.  v.  Brown, 

190,  3   So.   Rep.    33;    Perry  v.    New  23  Fla.  104,  i  So.  Rep.  512. 

Orleans,  M.&  C,  R.  Co.,  55  Ala.  413,  38  OMTgU:  South    Carolina  R.  Co.   v. 

Am.  Rep.  740.  Steiner,  44  Ga.   546;  Daly  v.  Georgia, 

Aikuwt:  Reicherl  v.  Si.  Louis  AS.  S.  &  F.  R.  Co.,  80  Ga.  793.  7  S.  E.  Rep. 

F.  R.  Co.,  51  Ark.  491,  II  S.  W.  Rep.  146,  12  Am.  St.  Rep.  286.    Earlier  cases 

696,  38  Am.  &  Eng.  R.  Cas.  453.  to  the  contrary.  Savannah  A.  &  G.  R. 

CaUDtrnla:  Weyl  v.  Sonoma  Valley,  Co.    v.    Shiels,   33    Ga.   601;    Roll    v. 

R.  Co., 69  Cal.  202,  10  Pac.  Rep.  510:  Augusta.  34  Ga.  326,  overruled. 

Muller  v.  So.  Pac.  B.  R.  Co.,  83  Cal.  Illlnoli:  Indianapolis  B.&W.  R.  Co. 

240,  23  Pac.   Rep.   265;  Southern   Pac.  v.  Hartley,  67  111.  439,  16  Am.  Rep.  624; 

R.   Co.   V.   Reed,  41   Cal.   356;    North  Chicago,  B.  &  Q.  R.  Co.,  v.  McGinnis. 

Beach  &  M.  R.  Co.'s  Appeal,  32  Cal.  79  HI.  269;  Stetson  v.  Chicago  &  E.  R. 

499.     See,  however,  iM.     Montgomery  Co.,  75  III.  74;  Rigney  v.  Chicago,  102 

V.  Santa  Ana  W.  R.  Co.,  104  Cal.  186.  III.   64;    Chicago   &  W.    I.    R.  Co.  v. 

Oolondo:  Denver   v.  Bayer,  7  Colo.  Ayres,   106    111.   S";    Chicago  v.   Mc- 

113,  2  Pac.  Rep.  6,  2  Am.  &  Eng.  Corp.  Donough,  ii3  III.  8J:  Gait  v.  Chicago 
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6 1 6.  A  Steam  rulroad  operated  In  a  street  is  held  to  add  a  new 
serritude,  because  it  prevents  the  ose  of  the  street  in  tlie  usual 
manner,  aad  the  owner  of  the  fee  is  entitled  to  additional  compen- 

&  N.  W.  R.  Co.,  IS7  III.   135,  41  N.  E.  KaMuliuetta :      Onset     R.     Co.     v. 

Rep.  643.  County  Commissioners,  154  Mass.  39s, 

Indiuw:  Cox  v.  Louisville,  N.  A.  &  aB  N.   E.  Rep.  3B6;  Sprin^Seld  v.  Con- 

C,   R.  Co..  48  Ind.  17S:  White  v.  Chi-  necticul  River  R.  Co.,  4  Cush.  63.  71. 

cago,  St.  L.  &  P.  R.  Co.,  123  Ind.  317.  Klahigu.'  Nicholsv.  Ann  Arbor&  Y- 

33  N.  E.  Rep.  78a,  7  L.   R.  A.   357;  St.  R.  Co..  S7  Mich.  361,  49  N.  W.  Rep. 

Burkam  v.  Ohio  &  M.  R.  Co..  isa  Ind.  538,  16  L.   R.   A.  371;    Grand   Rapids. 

344,  33  N.  E.  Rep.  799.  &  I.  R.  Co.  v.  Heiscl,  36  Mich.  63,  31 

Uw%:  I  Iowa  R.  S.  1888,^633;  Code.  Am.   Rep.  306;  Taylor  v.  Bay  City  St. 

g  464;  Merchants'  U.  Barb  Wire  Co.  v.  R.  Co.,  101   Mich.   140,   59  N.  W.  Rep. 

Chic.  B.  &  Q.  R.  Co.,  70  Iowa,  105,  28  447,  80  Mich.  77.  45  N.  W,  Hep.  335. 

N.  W.  Rep,  494;  EweII  v.  Greenwood,  Hlnntanta :  Gustafson  v.   Hamm,   56 

36  Iowa,  377;    Kucheman  v.   Chicago,  Minn.  334,  57  N.  W.  Rep.  1054,  33  L.  R. 

C.  &  D.  R.  Co.,  46  Iowa.  366;  Sungc  v.  A.  565;  Adams  v.  Chic.  B.  &  N.  R.  Co., 

Dubuque,  6a  Iowa,  303,  17  N.  W,  Rep.  39  Minn.   a86,  39  N.  W.   Rep.  639,  13 

518;  Eno9V.Chicago,St.P.&K.R.Co.,  Am.   St.   Rep.   644;  Carli  v.  Stillwater 

78  Iowa,  38,4iN.  W.  Rep.  57S;  Cook  v.  Street  R.  Co..  38  Minn.  373.  to  K.  W. 

Chicago.  M.  &  St.  P.  R.  Co..  83  Iowa.  Rep.  ao5.  4'  Am.   Rep.  290;  Harring- 

378,  49  N.  W.   Rep.  92;  Nicts  v.  Chi-  ton  v.  Si.  Paul  &  S.  C.  R.  Co..  17  Minn, 

cago.  St.  P.  &  K.  C.  R.  Co.,  84  Iowa,  27,  215;  Morretl  v.  Chicago,  M.  4  St.  P.  R. 

50  K.  W.  Rep.  22a.  Co.,  49  Minn.   526,  53  H.  W.  Rep.  440: 

Kmum  :  Chicago,  K.  &  W.  R.  Co.  v.  Schurmeier  v.  St.  Paul  &  P.  R.  Co.,  10 

Woodward,  47  Kan.   191.  37  Pac.  Rep.  Minn.  82,  88  Am,  Dec.  59;  Ham  v.  St. 

836:  Erving  v.  Phelps  &  B.  Wind  Mill  Paul  4  S.  C.  R.  Co.,  21  Minn.  358. 

Co.,    52   Kan.  787.   35   Pac.  Rep.  800;  WulHlppl:  Alabama  4  V,  R.  Co.  v. 

Central  Branch  U.  Pac.  R.  Co.  v.  An-  Bloom,   71  Miss.  247,  15  So.   Rep.   73; 

drews,  30  Kan.  590,  2  Pac.  Rep.  677;  Theobold  v.  Louisville.  N.  O.  &  T.  R. 

Atchison,  T.  4  S.  F.  R.  Co.  v.  David-  Co.,  66  Miss.  279,  14  Am.  St.  Rep.  $64. 

son,   52  Kan.  739,  35  Pac.  Rep.  787;  KliwitTi:  St.  Louis  Transfer  Co.  v.  St. 

Mikesell  v.  Durkee,  34  Kan,  509,  9  Pac,  Louis   Merchants'  Bridge  Co.,  iii  Mo. 

Rep.  278;  Leavenworth,  N.  &  S.  R.  Co,  666,  20  S.  W,  Rep.  319.     See  §  S9>. 

V.  CuTtan,   51   Kan.  43a,  33   Pac,  Rep,  ITebnuka :  Omaha  &  N.  P,  R.  Co.  v. 

397,     See  §  123.  Janecek.   30  Neb.  376,  46  N.  W,  Rep. 

Kentnokyi  Henderson  Belt  R,  Co.  v,  478,  27  Am,  St,   Rep.   399;  Burlington 

Dechamp  (Ky.)    34   S.   W.    Rep,    605:  &   M.   R.   Co,   v.  Reinbackle,  15   Neb. 

Stickley  v.  Chesapeake  &   O.   R,   Co.  279,  18  K.  E.  Rep,  69, 4S  Am.  Rep.  342; 

<Kr,)  ao  S.  W,  Rep.  a6i,  52  Am,  4  Eng,  Omaha  &  R.  V.  R.  Co,  v.  Rogers,  16 

R.Cas.  56;  Fulton  v.  Short  Route  R.  T,  Neb,  117,  19  N.  W,  Rep.  603,  3oAm.  4 

R.  Co.,  8s  Ky,  640,  4  S,  W.  Rep.  333,  7  Ehr.  R.  Cas.  79;  Hastings  &  G.  I,  R. 

Am.  St.  Rep,  619,  See  §g  B81,  SSS.  Co,  v.  Ingalls,  t;  Neb.  123,  t6  N.  W. 

LouiiUiia:    Bradley  v,  Phart,  45  La.  Rep.  763, 

Ann,  436.  13  So.  Rep.  6tB.  Haw  Janty:    Chamberlain  v.   Eliza- 

KaryUnd:  Phipps  v.  West  Maryland  belhport  Sleam  Cordage  Co..  41  N.  J. 
R.  Co..  66  Md,  319,  7  Atl.  Rep.  556;  Eq.  43,  3  Atl,  Rep.  775:  Starr  v.  Cam- 
White  v.  Flaaalgan,  i  Md,  535,  54  Am.  den  &  A.  R.  Co..  34  N.J.  L,  593;  Penn- 
Dec,  668.  sylvania  R.  Co.  v.  Thompson,  45  N,  J, 
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satioQ  for  each  use/  But  a  steam  railroad  in  a  street  operated  so 
as  to  be  compatible  with  the  nsnal  modes  of  use,  has  been  held  not 
to  impose  a  new  eervitude.'     "  The  difference,"  says  Judge  Cald- 


Rep. 


lat  Pa.  Su  560,  17  AU. 
187;  Jones  V.  EriBft  W.  Val.  R. 
Co..  151  Pa.  Si.  30,  17  L.  R.  A.  758.  25 
All.  Rep.  134,  31  Am.  St.  Rep.  742,  6 
Am.  R.  &C.  R.,  563. 

Thuwmm:  Railroad  Co.  v.  Bingham, 
87  Tenn.  52a,  II  S.  W.  Rep.  705;  Street 
R.  Co.  V.  Doyle.  88  Tenn.  747,  13  S.  W. 
Hep.  536.  g  L.  R.  A.  100,  17  Am.  St. 
<!33- 

Thou:  GuK.  C.  &  S.  F.  R.  Co.  v. 
Eddins,  60  Tex.  656. 

VUki  Dooly  Block  v.  Salt  Lake  R. 


Eq.  870,  19  Atl.  Rep.  63a;  Hinchman 
V.  Paterson  H.  R.  Co.,  17  N.  J.  Eq.  75, 
86  Am.  Dec.  asa;  JerseyCily  4  Bergen 
R.  Co.  V.  Jersey  City  &  H.  H.  Co..  ao 
N.  J.  Eq.  6i,  66;  Citizens'  Coach  Co.  v. 
Camden  H.  R.  Co..  33  N.  J.  Eq.  a67. 
274.  An  opinion  to  the  contrary.  e;i- 
pressed  by  Williamson.  Ch.,  in  Morris 
&  E.  R.  Co.  V.  Nenrark.  10  N.  J.  Eq. 
35a,  wasoverruled  in  subsequent  cases. 

ITiw  York:    Williams   v.   Net*   York 
Cent.  R,  Co.,  16  N.  Y.  97,  69  Am.  Dec. 
651;  Wager  v.  Troy  Union  R.  Co.,  25 
N.  Y.  526;    Henderson   v.  New   York     T.  Co.,  9  Utah,  31.  33  Pac.  Rep.  aag. 
Cent.  R.  Co.,  78  N.  Y.  423;  Fanning  v.        TirglnU;  Hodges  v.  Seaboard  &  R, 
Osborne,   34  Hun,   121:    Carpenter  v.     Co..  88  Va.  653,  14  S.   E.   Rep.  3B0,  r6 
Oswego   Sl   S.    R.   Co.,  24   N.  Y.  655;     Va.  L.  j.  109. 

Mahon  v.  New  York  Cent.  R.  Co.,  24  Wwfnrgrlida;  Stewart  v.  Ohio  River. 
N.  Y.  658;  Heath  v.  Barman,  49  Barb.  R.  Co..  3B  W.  Va,  438,  18  S.  E.  Rep. 
496;  NewYork&H.RiverR.Co.v.New  604;  Spencer  v.  Point  Pleasant  &  O. 
York,  I  Hilt.  56*:  Kelsey  v.  King,  33  R.  Co..  33  W.  Va.  406. 
How.  Pt.  3g;  /n  re  New  York  Cent.  &  WaaUnffton :  Kaufman  v.  Tacoma,  O. 
H.  R.  Co.,  15  Hun,  63:  Knoi  v.  New  &  G.  H.  R.  Co..  ir  Wash.  632,  40  Pac. 
Vork,  55  Barb.  404,  411;  Brooklyn  City  Rep.  137;  Hatch  v.  Tacoma,  O.  &  G. 
R.  Co.  V.  Coney  Isl.  R.  Co..  35  Barb. 
364;  People  V.  Kerr.  27  N.  Y.  188,  804. 

»ortliC«oUiia!  White  v.  North  West- 
ern N.  C.  R.  Co.,  113  N.  C.  610.  18  S. 
E.  Rep.  330. 

Ohio:  Lawrence  Railroad  Co.  v.  Wil- 
liams, 35  Ohio  St.  168;    Railway  Com- 
pany V.  Laurence,  38  Ohio  St.  41,43     Wis.   597; 
Am.   Rep.  419;    Parrot   v.  Cincinnati,     W.  R.  Co.,  21  W 
etc.,   R.  Co.,  10  Ohio  St.  614:  Cincin-    Milwaukee  &  M. 
nati  R.  Co.  v.  CummiaEville,  14  Ohio    Wilson  v.  Mineral  Point,  39  Wis.  160; 
St.  523.  Taylor  v.  Chic,  M.  &  St.  P.  R.  Co.,  83 

Ongfm :  See  §  SSS.  Wis.  636,  53  N.  W.  Rep.  853 ;  Ford  v. 

FenuylTul*:    Pennsylvania   R.  Co,     Chicago  &  N.  W.  R.  Co.,  14  Wis.  609, 


H.   R.  Co.,   6  Wash,  i 

3a   Pac.   Rep 

1063. 

WlMuin:  Hanlin  v 

Chic.  S  N.  W 

R.  Co..  61  Wis.  S15.  ai  N.  W.  Rep.  633; 
Carl  V.  Sheboygan  &  F.  Du  L.  R.  Co.,  46 
Wis.  625,  1  N.  W.  Rep.  ags;  Evans  v. 
Chicago  &  St.  P.,  M.  &  O.  R.  Co.,  86 
Wis.  597;  Karrand  v.  Chicago  &  N. 
435;  Janesville  v. 
Co.,  7  Wis.  484; 


V.  Duncan,  in  Pa.  St.  352,  354,  5  Atl. 
Rep.  742,  a  Cent.  Rep.  551:  Common- 
wealth V.  Allen.  14a  Pa.  St.  358,  23 
Atl.  Rep.  1115,  16  L.  R.  A.  148;  Phil- 
lips  V.  Dunkirk  W.  &  P.  R.  Co., 
78  Pa.  St.  177;  Pennsylvania  S.  V.  R. 
Co.  V.  Walsh,  124  Pa-  St.  544.  '7  Atl. 
Rep.  186;  Pennsylvania  S.  V.  R.  Co. 
411 


Am.  Dec. 

'  Citiiens"  Coach  Co.  v.  Camden 
Horse  R.  Co.,  33  N.  J.  Eq.  267.  36  Am. 
Rep.  549:  Starr  v.  Camden  &  At).  R. 
Co.,  24  N.  J.  L.  593. 

'  Fulton  V.  Shore  Route  Ry.  Transfer 
Co.,  85  Ky.  640,  4  S.  W.  Rep.  33*.  7 
Am.  Si.  Rep.  619;  Newell  v.  Minneap- 
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well,  "  between  Btreet  rulroada  and  mlroadB  for  general  traffic  ia 
well  nnderstood.  The  difference  consiBte  in  their  use,  and  not  in 
their  motive  power.  A  railroad,  the  rails  of  which  are  laid  to  con- 
form to  the  grade  and  surface  of  the  street,  and  which  is  otherwise 
constructed  bo  that  the  public  is  not  excluded  from  the  use  of  any 
part  of  the  street  as  a  public  way ;  which  runs  at  a  moderate  rate  of 
speed,  compared  to  the  speed  of  traffic  railrpads;  which  carries  no 
freight,  but  only  passengers,  from  one  part  of  a  thickly  populated 
district  to  another,  in  a  town  or  city  and  its  suburbs,  and  for  that 
purpose  nmB  its  cars  at  short  intervale,  stopping  at  the  street  cross- 
ings to  receive  and  discharge  its  passengers,  —  is  a  street  railroad, 
whether  the  cars  are  propelled  by  animals  or  mechanical  power. 
The  propelling  power  of  such  a  road  may  be  animal,  et«am,  elec- 
tricity, cable,  fireless  engines,  or  compressed  Eur;  all  of  which 
motors  have  been,  and  are  now,  in  use  for  the  purpose  of  pro- 
pelling street  cars." ' 

617.  Ttierightofreoovery  In  suoh  case  Is  based  upon  the  ground 
that  ttiere  has  been  a  taking  of  private  property  for  the  purposes 
of  a  railroad,  to  which  are  incident  the  inconvenience  caused  by 
interference  with  the  easements  of  access,  light  and  air,  and  as  such 
inconv^BDces  are  necessarily  incident  to  such  use  and  property, 
they  are  proper  elements  of  the  damages  that  may  be  recovered.' 
"  The  right  of  the  public  in  a  highway  is  an  easement,  and  one  that 
is  vested  in  the  whole  public.  Is  not  the  right  of  a  railroad  com- 
pany, if  it  has  a  right  to  construct  its  track  upon  the  road,  also  an 
easement?  This  cannot  be  denied,  nor  that  the  latter  easement  is 
enjoyed,  not  by  the  public  at  large,  but  by  a  corporation,  because  it 
will  not  be  pretended  that  every  man  wonld  have  a  right  to  go  and 
lay  down  bis  timbers,  and  his  iron  raUs,  and  make  a  railroad  upon 
a  highway.  Here,  then,  are  two  easements;  one  vested  in  the  pub- 
he,  the  other  in  the  railroad  company.  These  easements  are  prop- 
erty, and  that  of  the  railroad  company  is  valuable.  How  was  it 
acquired  7    It  has  cost  the  company  nothing.     The  theory  must  be 

olis  L.  &  M.   R.   Co.,  3S  Minn.  ii3.  17  ■  Williams  v.  City  Electric  Ry.  Co.. 

N.  W.  Rep.  839;  Wager  v.  Troy  Union  41  Fed,  Rep.  556- 

R.   Co.,   as   N.   Y.   5^6;    Carpenter  v.  'Adams  v.  Chicago  B.  &  N.  R.  Co., 

Oswego  &  S,  R.  Co.,  34  N.  V.  655;  39  Minn.  286,  39  N.  W.  Rep,  fiag,  as 

Mahon  v.  New  York  Cent.   R.  Co.,  24  interpreted  in  Lamm  v.  Chicago.  St.  P. 

N.  Y.  658;  Williams  v.  New  York  Cent.  M.   &  O.   Ry.  Co.,  45  Minn.  71.  47  N. 

R.  Co.,  16  N.  Y.  97,  6g  Am.  Dec.  651.  W.  Rep.4SS.46  Am.  &Eng.  R.  Cas.  43. 
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that  it  is  carved  out  and  is  a  part  of  the  public  easement,  and  is, 
tiierefore,  the  gift  of  the  pnblic.  This  wonld  do,  if  it  was  pven 
solely  at  tlie  expense  of  the  public.  But  it  is  inanifeBt  that  it  is  at 
the  joint  expense  of  the  public  and  the  owner  of  the  fee.  Ought 
not  the  latter,  then,  to  have  been  consulted  ?  *  •  »  Any  one 
can  see  that,  to  convert  a  common  highway,  mnning  over  a  man's 
land,  into  a  railroad,  is  to  impose  an  additional  burden  npon  the 
land,  and  greatly  to  impair  its  value."  ' 

But  a  mere  change  of  grade  in  a  highway  is  clearly  dbtingnish- 
able  from  the  appropriation  of  the  highway  to  another  use,  and  the 
impoBition  of  an  additional  servitude.^ 

618.  If  a  railroad  oompany  obstmota  aBtrest  abutting  on  one's 
land  at  a  part  of  suoh  street  not  opposite  his  land,  but  at  a  distance 
from  it,  he  has  no  ground  of  action  for  any  inconvenience  he  may 
suffer  therefrom,  unless  access  to  his  land  is  thereby  cut  off  or 
materially  interfered  with.' 

But  if  a  railroad  not  touching  one's  land  obstmcta  a  street  lead- 
ing to  it  so  as  to  cut  off  or  materially  interfere  with  his  access  to  his 
land,  this  is  an  interference  with  hie  property  for  which  an  action 
lies.* 

To  entitle  the  abutting  owner  for  an  obstruction  of  the  street  it 
must  appear  that  the  obstruction  complained  of  is  a  physical  dis- 
turbance of  bis  rights,  such  that  the  use  of  his  property  in  the  man- 
ner in  which  he  had  previously  enjoyed  it  is  impaired,  and  there  is 

'Williamsv.  New  YorkCent.R.Co.,  Mich.  596,  s7  N.  W.  Rep.  839;  Rude 

16  N.  Y.  97,  tog,  69  Am.  Dec.  651,  per  v.    St.    Louis,   93    Mo.   408;    State    v. 

Selden,  J.  Eliiabeth.  S4   N.  J.   L.  463,   94   All. 

*Gilpin   V.  Ansonia  (Conn.)  35  Atl.  Rep.  49s;  Morgan  v.  Des  Moines  tc  St. 

ReP'  777:  Kicholson  v.  N.  Y.  &  N.  H.  L.   R.  Co.,  64  Iowa,  589.  53  Am.  Rep. 

R.  Co..  32  Conn.  Bj;  Piatt  v,  Milford,  46*,  ai  N.  W.  Rep.  96.     And  see  Stan- 

66  Conn.  330,  335,  34  All.  Rep.  S3,  84.  wood  v.  Maiden.  157  Mass.  17.  31  N.  E. 

•  Adams  v.  Chicago  B.  &  N,  R.  Co.,  Rep.  702. 

39  Minn.  386,  39  N.  W.  Rep.  639.  per  *  Brakkea  v.  Minn,  &  St.  L.  Ry.  Co., 

Gtllillan,  C.  J.,  citing  Shaubut  v.  St.  39  Minn.  41.  11   N.  W.  Rep.  134:  Bris- 

Paul  Sc  Sioux  Cily  R.  Co.,  31   Minn,  bine  v.  Si.  Paul  &  Sioux  City  R.  Co.,  33 

503;    Rocliette  T.  Cliicago,  M.  &  St.  P.  Minn.    114:     Dantier   v.   Indianapolis 

Ry.   Co.,   33    Minn.   301;    Barnum    v.  Union  R.  Co.,  141   Ind.  604,  39  N.  E. 

Minnesola  Transfer  Ry.  Co.,  33  Minn.  Rep.  333,  50  Am,  St.  Rep.  343;  Union 

365.   33  N.   W.  Rep.  538;    Bucholz  v.  Depot  Co.  v.  Brunswiclc,  31  Mion.  397, 

New  York,  L.  E.  *  W.  R.  Co.,  66  Hun,  17  N.  W.  Rep.  626;  Pennsylvania  Co. 

377,  31  N.  Y.  Snpp.  S03,  50  N.  Y.  St.  v.  Stanley,  10  Ind.  App,  481,  37  N.  E. 

670:    Buhl   V.   Fort   St.  U.  D.  Co.,  98  Rep.  a88. 
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ft  special  damage  to  his  property  differing  in  kind  from  that  suffered 
by  the  community  in  general,  and  not  merely  differing  in  degree.' 

If  a  lot  of  land  doea  not  abut  npon  the  street  obstructed,  and  the 
owner  is  only  affected  by  an  inconvenience  in  traveling  to  and  from 
his  premises,  the  inconvenience  is  one  suffered  alike  by  all  the  com- 
munity, and  the  owner  cannot  recover  damages.' 

610.  The  laying  of  a  reUioacl  traok  upon  a  street  is  not  an. 
obatruotlon  <a  the  right  of  ingress  and  egress  of  one  whose  land 
does  not  abut  upon  the  street,  though  it  is  very  near  to  the 
street,'  But  under  a  statute  which  provides  that  a  railroad  com- 
pany wliich  occupies  a  street  of  a  city  with  its  tracks  shall  be 
responsible  for  injuries  thereby  done  to  private  property  npon  or 
near  the  street  so  occupied,  the  owner  or  lessee  of  property  not 
actually  abutting  on  the  street  may  recover  for  such  injuries.* 

An  abutting  owner  is  entitled  to  recover  damages  for  the  con- 
struction of  a  railroad  which  cuts  off  his  approach  to  his  land 
through  one  end  of  the  street,  whether  he  owns  the  fee  of  the  street 
or  not.' 

The  obstruction  need  not  be  opposite  to  his  property  if  it  inter- 
feres with  his  access  to  it.*  He  may  recover  for  an  injury  to  his 
land  occasioned  by  an  embankment  rendered  necessary  in  the  con- 
struction of  the  roadbed  of  a  rulroad,  though  his  land  is  not  oppo- 
site to  any  portion  of  the  track  itself,'  His  easement  in  the  street, 
appurtenant  to  his  land,  la  not  limited  to  the  space  immediately  in 
front  of  it.* 

■  [ndiana  B.  &  W.  R.  Co.  v.  Eberle,  Ind.  App.  431,  37  N.  E.  Rep.  iSS;  Huts- 
no  Ind.  54i,  II  N.  E.  Rep.  4^7;  Dane-  ner  v.  Brooklyn  City  R.  Co.,  114  N.  Y. 
zer  V.  Indianapolis  Union  R.  Co.,  141  433,  31  N.  E.  Rep.  1003;  In  re  New 
Ind.  604,  39  N.  E.  Rep.  333,  50  Am.  York  Elevated  Co.,  36  Hun,  487;  KiR- 
St.  Rep.  343:  Leavennorth  N.  &  S.  R.  ncy  v.  Chicago,  103  III.  64;  Everett  v. 
Co.  V.  Curtan,  51  Kans.  43a,  33  Pac.  Marquette,  S3  Mich.  450.  19  N.  W.  Rep. 
Rep.  397.  140;  Rensselaer  v.   Leopold,   106   Ind. 

'  Dantier  v.  Indianapolis   Union  R.  2g,  5  N.  E.  Rep.  761. 

Co.,  141  Ind. 604,  39  N.  E.  Rep.  333,  50  'Atchison  &  N.  R.  Co.   v.  Boerner, 

Am.  Si.  Rep.  343.  34  Neb.  340,  51  N,  W.  Rep.  843,  33  Am. 

■Chesapeake  &   O.   R.  Co.  v.   Kobs  St.  Rep.  637. 

<Ky.)  30  S.  W.  Rep.  6;  Rauenatein  t.  '  Gales  v.  Chicago,  St.  P.  4  K.  C.  R. 

New  York,  L.  &  W.  R.  Co.,  136  N.  Y.  Co..  81  Iowa,  518,  48  N.  W.  Rep.  1040. 

538. 33  N.  E.  Rep.  1047,  18  L,  R.  A.  768.  '  Wilson  v.  New  York   El   R.  Co.,  30 

'Md.   Code,    an.    33,   g    i6g.    Lake  N.  Y.  Supp.  547,  g  Misc.  Rep,  657:  Gal- 

Roland  El.  Ry.  Co.  v,  Webster,  81  Md.  way  v.   Meirop.  El.   R.   Co..  138  N.  Y, 

339,  33  Atl.  Rep.  1S6.  131,  sS  N.  E.  Rep.  479.  affirming  13  K. 

•  Pennsylvania  R.  Co.  v.  Stanley,  10  Y.  Supp.  47;    Kearney  v.  Meirop.   EL 
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§  520,]  POBLIO    RIGHTS    OF   WAY. 

620.  The  oonBtmotioii  of  a  railroad  bridge  over  a  highway' 
imposoB  a  naw  sorvitude  on  the  land  oecnpied  by  tlie  pablic  ease- 
ment for  which  an  abutting  owner  is  entitled  to  compensation. 
"  The  mere  proximity  of  the  railroad  so  that  the  noiee  of  paseing 
trains  could  be  heard,  or  the  dust  and  smoke  therefrom  be  notice- 
able, imposed  no  servitude.  Tlie  only  legal  ground  of  complaint 
grows  out  of  the  overhanging  of  so  much  of  the  land  to  which  the 
plaintiff  lias  title  as  is  occupied  at  the  surface  by  the  streets.  This 
is  a  new  servitude  which,  standing  apart  from  all  other  considera- 
tions, except  such  as  grow  legitimately  out  of  the  character  of  tiie 
bridge  and  its  effect  upon  the  plaintiff's  dwelling  and  lot,  con- 
stitutes the  ground  for  a  recovery.  The  question  is,  what  lias 
the  defendant  added  to  the  public  easement?  What  new  burden 
has  it  put  upon  the  plaintiff's  property  by  overhanging  the  intersec- 
tion with  its  bridge  ?  The  answer  furnishes  the  correct  measure  of 
the  plaintiff's  injury,  and  of  his  right  to  compensation."  ' 

But  the  building  of  an  embankment  in  a  street  by  a  city  as  an 
approach  to  a  bridge  over  railroad  tracks  is  not  an  additional  servi- 
tude, if  a  reasonable  and  sufficient  space  is  left  for  the  abutting 
owner  for  access  to  his  land.* 

Where  a  railroad  corporation,  under  statutory  authority,  and  with 
the  consent  of  the  municipality,  constructed  its  road  along  a  city 
street,  upon  an  embankment  above  the  grade  of  the  street,  and  in 
order  to  permit  of  travel  upon  an  intersecting  street,  graded  it  up 
to  the  tracks,  it  was  held,  Aat  the  owner  of  a  lot  which  abutted 
upon  the  intersecting  street,  but  not  upon  the  street  along  which 
the  railroad  was  constructed,  was  not  entitled  to  recover  from  the 
railroad  company  damages  caused  by  the  elevation  of  the  roadway 
of  the  intersecting  street  in  front  of  his  lot;  and  that  the  embank- 
ment upon  which  the  railroad  tracks  were  laid,  having  been  erected 
under  lawful  authority,  was  not  a  nuisance,  and  constituted  no 
invasion  of  the  rights  of  any  one  save  of  the  owners  of  lots  abutting 
on  the  street  along  which  it  was  erected.* 

R.  Co.,  129  N.  Y.  76,  ag  N.  E.  Rep.  70,  noke,  91  V«.  53.  so  S.  E,  Rep.  89s,  27 

affirming  13  N.  Y.  Supp.  608.  L.  R.  A.   SS':  Willis  v.  Winooa  City, 

■Jones  V.  Erie  &  W.  Val.  R.  Co.,  151  59  Minn.  17,  60  N,  W.   Rep.  814,  a6  L. 

Pa.  St,  30,  48.  as  Atl.  Rep.   134,  17  L.  R.  A.  14a. 

B.  A.  758,   per  Williams,  J,  -.  Knox  v.  '    '  Rauenstein  v.  New  York,  L.  &  W. 

New  York,  55  Barb.  404:  Pennsylvania  R.   Co.,  136  N.  Y.  5*8.   33  N.  E.  Rep. 

Co.  V.  Stanley,  10  Ind.  App.  4*1.  I047.   18   L.   R.  A.  768,   7   Am.    R.   & 

'  Home  Building  &  C.  Co.   v.  Roa-  Corp.  Rep.  5*0. 
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ELEVATED   AXD    BTKA.M   RAILROADS   IN    BIOHWAYS.       [%  521. 

621.  But  in  some  states  it  ia  hald  that  if  a  oity  or  town  owns  its 
streets  in  Jba,  and  by  a  lawful  exercise  of  authority  grants  to  a  rail- 
road company  pcrmiasion  to  locate  its  tracks  along  a  street,  the 
abutting  owners  cannot  recover  damages.' 

It  is  tlie  settled  doctrine  of  the  courts  of  New  York  that  as 
against  owners  of  lots  abutting  on  a  city  street,  the  fee  of  which  is 
in  the  municipality  for  street  uses,  it  is  competent  for  the  Legis- 
lature to  authorize  the  construction  of  the  st«ain  railroads  on  the 
grade  of  the  streets  without  making  compensation  to  the  owners, 
though  their  property  may  be  injured  thereby.  This  doctrine  is 
limited  to  eases  where  the  railroad  is  laid  on  the  same  grade  as  the 
street,  leaving  the  street  substantially  free  and  unobstructed  for 
ordinary  travel.  No  legal  distinction  is  made  between  the  case  of 
a  railroad  operated  by  horses  and  one  operated  by  steam.' 

Although  the  abutting  owner  does  not  own  the  fee  of  the  street, 
but  hifl  land  is  bounded  by  the  exterior  line,  if  the  use  of  the  street 

I  dJUDrnia:    Hogan    v.    Cenc.    Pac.  Co.,  125  N.  V.  164,  36  N.  E.  Rep.  278; 

R.   Co..  71  Cal.   83,  II  Pac.  Rep.  876;  FobeB  v.  Rome.  W.  4  O.  R.  Co.,  121  N. 

Carson  v.  Cent.  R.  Co.,  35  Cal.  325.  Y.  505.  24  N.   E.  Rep.  919,  3  Am.  R.  & 

Oolondo;  Colorado   Cent.  R.  Co.  v,  Corp.  Rep.  iSi;  Washington  Cemetery 

Mollandin,  4  Colo.  154.  v.  Prospect  Pack  &  C.  I.  R.  Co.,  68  N. 

DUneU:  Otneyv.  Wharf,  115  III.  519,  Y.  591,  593:  Drake  v.  Hudson  Riv.  R. 

5  N.  E.  Rep.  366;  Chicago,  R.  I.  &  P.  Co.,  7  Barb.  508;  Fifth  Nat.  Bank  v. 
R.  Co.  V.  Joliet,  79  111.  25;  Murphy  v.  New  York  El.  R.  Co.,  24  Fed.  Rep. 
Chicago,  29  III.  279,  Bi  Am.  Dec.  307;  114:  Bloodgood  v.  Mohawk  &  H.  R. 
Moses  V,  Pittsburgh,  Ft,  W.  Sc  C.  R.  Co.,  18  Wend,  i,  31  Am.  Dec.  313; 
Co.,  21  III.  516.  Knox  V.  New  York,  55  Barb.  404,  411 ; 

low»!  Chicago.  N.  4  S.  W,  R.  Co.  v.  Patten  v.  New  Yotk  El.  R.  Co.,  3  Abb. 

Mayor,  36  Iowa,  299;  Mllbum  v.  Cedar  N.  C.  306,  345;  People  v.  Kerr,  27  N.  Y. 

Rapids,   12  Iowa,   246;  Slatten  v,  Des  iSS,  affirming  37  Barb.  357;  iCellinger 

Moines  Valley  R.  Co..  29  Iowa,  148,  4  v.   Forty-Second  St.  &  G,  St.  Ferry  R. 

Am.  Rep,  205.  Co.,  50  N.  Y.  206. 

Kanua:  Atchison   &   N.    R.    Co.    v.  Tsiuimm*:  Railroad  Co.  v.  Bingham. 

Garside.  10  Kan.  552;  Kansas  N.  &  D.  87  Tenn.  522,   11  S.  W.  Rep.  70s;  Ten- 

R.  Co.  V.  Cuykendall,  42  Kan.  234,  21  nessee  ft  A.  R.  Co.  v.  Adams,  3  Head, 

Pac.  Rep.  lost,  16  Am.  St.  Rep.  479.  596. 

Kmtiwky:  Lexington  ft  O.  R.  Co.  v,  WMtTli^inU:  Arbeni  v.  Wheeling^ 

Applegate,  8  Dana,  289,  33  Am.  Dec.  H.  R.  Co..  33  W,  Va.  I.  10  S.  E.  Rep, 

497:  Fulton  v.  Short  R.  T.  Co.,  85  Ky.  14,   5   L.   R.  A.  371.      See  Spencer  v." 

640,  4  S,  W.  Rep.  332,  7  Am.  St.  Rep.  Point  Pleasant  &  O.  R.  Co..  23  W.  Va. 

619.  406. 

loniilaiia:  Harrison  v.  New  Orleans  '  Fobes  v.   Rome.  W.  ft  O.   R.  Co., 

6  P.  R.  Co.,  34  La.  Ann.  462.  121  N.  Y.  505.  24  N.  E,  Rep,  919;  Rein- 
Klehlgui  Grand  Rapids  ft  I.  R,  Co.  ing  v.   New  York,  L.  &  W.  R.  Co..  laS 

v..Heisel.  38  Mich.  63,  31  Am.  Rep.  306.     N.  Y.   157,  aS  N.  E.  Rep.  640.  14  L.  R. 
V«w  Tvtk !  Kane  v.  New  York  El.  R.     A.  133. 
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§  523.]  PUBLIC   BIOHTS   OF   WAT, 

by  a  railroad  becomes  nnreaeonsble,  exceeeive,  or  e^Klneire,  or  sodi 
as  not  to  leave  the  passage  of  the  street  substantially  free  and  imob> 
stnic-ted,  this  may  be  prohibited  and  the  adjoining  owner  may 
recover  the  dam^es  sustained  by  him  therefrom.' 

In  other  States,  however,  the  abutting  owners  have  the  same 
equitable  easements  in  the  streets  and  a  right  to  compensation, 
whether  the  title  be  in  them  or  in  the  pnbUc' 

622-  The  right  given  to  a  railway  oompany  by  a  city  to  lay  down 
and  uae  traoka  in  its  atraats,  ia  subject  to  the  right  of  the  general 
public  to  also  use  such  streets,  altliough  the  city  has  title  to  the 
streets  in  fee.  The  privilege  thus  conferred  is  not  exclusive,  but 
must  be  exercised  in  common  with  the  general  public.  The  city 
may  still  improve  and  control  such  street,  and  adopt  all  needful 
mles  and  regulations  for  its  management  and  use,  and  it  cannot 
alien  or  otherwise  dispose  of  the  same.'  ''  On  the  general  queetion 
as  to  the  rights  of  the  public  in  a  city  street,"  say  the  Supreme 
Court  of  the  United  States,  "  we  cannot  see  any  material  difference 
in  principle  with  regard  to  the  extent  of  those  rights,  whether  the 
fee  is  in  the  public  or  in  the  adjacent  landowner,  or  in  some  third 
person.  In  either  case,  the  street  is  legally  open  and  free  for  the 
public  passage,  and  for  such  other  public  uses  as  are  necessary  in 
a  city,  and  do  not  prevent  its  use  as  a  thoroughfare,  such  as  the  lay- 
ing of  water  pipes,  gas  pipes,  and  the  like."  * 

'  Fobesv.Romc,  W.&O.  R.  Co.,  121  W.  Rep.  69;  Little  Miami  R.  Co.  v. 
N.  V.  505,  34  N.  E.  Rep.  919;  Reining  H&mbleton.  4oOhioS[.  496;  Scioto  V*l. 
V.  New  Yorlt,  L.  &  W.  R.  Co.,  128  N.  R.  Co.  v.  Lanrence,  38  Ohio  St.  41; 
Y.  157,  »8  N.  E.  Rep.  640,  14  L.  R.  A.  Cincinnati  &  S.  G.  A.  St.  R.  Co.  v,  Cum- 
133;  Dooly  Block  v.  Salt  Lake  Kap.  T.  minaville,  14  Ohio  St.  533,  541;  Craw- 
Co.,  9  Utah,  31,  33  Pac.  Rep.  229;  ford  v.  Delaware,  7  Ohio  St.  459;  Ooolf 
Florida  Southern  R.  Co.  v.  Brown,  23  Block  v.  Rapid  Tr.  Co.,  9  Utah,  31.  33 
FU.  104,  I  So.  Rep.  512;  Eliiabeth-  Pac.  Rep.  229;  Spencer  v.  Point  Pleat- 
town  L.  8c  B.  S.  R.  Co.  T.  Combs,  10  ant  &  O.  R.  Co.,  23  W.  Va.  406,  418; 
Bush,  38a,  19  Am.  Rep.  67;  Jefferson-  Gulf,  C.  &  S.  Fe  R.  Co.  v.  Eddins,  60 
ville.  M  S  I.  R.  Co.  V.  Esterle,  13  Tex.  656.  overruling  Houston  &  T.  C. 
Bush,  667;  Fulton  V.  Short  Route R.  T.  R.  Co.  v.  Odum.  53  Tex.  343. 
Co.,  85  Ky.  640.  4  S.  W.  Rep.  33a;  'ChicaKo,  B.  &  Q.  R.  Co.  v.  Quincy, 
Wichita  &  C.  R.  Co.  v.  Smith,  45  Kan.  136  111.  563,  27  N.  E.  Rep.  192;  Quincy 
264,  25  Pac.  Rep.  623.  V.  Jones,  76  111.  331,  10  Am.   Rep.  243; 

'Carli  V.  Union  Depot,  etc.,  Co.,  32  Kreigh  v.  Chicago,  86  IlL  407;  Bloom- 
Minn.  101,  20K.W.  Rep,  89;5churmeir  ington  V.  Bay,   43  111.   sos^Watsonv. 
V.  St.  Paul  &  P.  R.  Co.,io  Minn.  82,  S3  Tripp,  11  R.  I.  98,  33  Am.  Rep.  420. 
Am.  Dec,  S9:  Burlington  &  M.  Riv.  R,  *  Barney  v.  Keokuk,  94  U.   S,   304, 
Co.  V.  Reinhackle,  ij  Neb.  279.  iB  N.  340. 
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ELEVATED    AXD    87EAH   RAILB0AD8    IN    HIGHWAYS.        [§  523. 

A  grant  by  a  city  ordioanoe  of  a  right  of  way  to  a  railroad  com- 
pany over  a  street  provided  that  the  grant  shall  be  null  and  void, 
if  the  company  should  remove  its  machine  shops  from  the  city;  bat 
as  no  one  but  the  city  could  take  advanb^e  of  a  violation  of  this 
oonditioQ,  ench  violation  did  not  ipso  facto  terminate  the  right  of 
way  so  as  to  entitle  an  owner  of  land  abutting  upon  the  street  to 
main  tain  an  action  for  damages  against  the  company  as  for  an 
imlawful  occupation  of  the  street.' 

623.  In  aevaral  states  the  use  of  a  highwa;  for  the  trafflo  of  an. 
ordinary  railroad  la  regarded  as  n  putdio  use  of  the  highway  and 
&e  abutting  owner  has  tio  right  of  recovery  whether  the  fee  be  is 
the  public  or  not.* 

In  a  few  cases  it  has  been  held  that  it  ia  a  question  of  fact 
whether  the  use  of  a  steam  traction  engine  on  a  highway  is  lawfnl; 
that  such  use  of  it  is  not  Deceesarily  a  nuisance,  and  whether  it  is  or 
is  not  depends  upon  circumstances,  such  as  the  mode  of  the  use  of 
the  motive  power,  and  the  purpose  for  which  the  highway  is  ordi- 
narily used.* 

In  an  English  case  it  was  regarded  as  a  question  of  fact  whether 
ihe  use  of  a  steam  traction  engine  in  a  highway  was  a  nuisance, 
though  the  court  seemed  to  regard  such  use  as  being  necessarily  a 
nuisance,  if  from  the  nature  of  the  engine,  it  was  likely  by  its  noiso 
and  appearance  to  frighten  horses.* 

In  California  a  railroad  company  may,  when  authorized  so  to  do, 
use  a  street  in  a  city  for  the  track  of  a  rtulroad,  without  previous 
compensation  to  the  abutting  owner  of  the  fee  of  the  street.  Kef  er- 
ring to  the  distinction  that  ench  a  street  may  be  used  for  a  street 
railroad  engaged  in  the  transportation  of  passengers,  without  adding 
to  the  burden  of  the  servitude  of  the  abutting  landowner,  while  a 
similar  road  adapted  to  the  transportation  of  freight  adds  a  further 
burden  of  a  different  character  to  the  servitude,  the  court  say: 
*'  We  fail  to  appreciate  tlie  philosophy  of  the  distinction.     On  the 

'Knightv.Ka[i»asCUySt.Jo.&C.B.  Co.,  5   Rich.  L.  583;  Arbeiw  v.  WhecU 

R.  Co.,  70  Mo.  331.  ing  k  N.  R.  Co..  33  W.  Va.  i,  10  S.  E, 

•  Elizabechlonn     &     P.    R.    Co.    v.  Rep.  14,  5  L.  R.  A.  371. 

Thompson,  79  Ky.  53;  Fulton  t.  Short  '  Macomber  v,  Nichols,  34  Mich.  313, 

RouleR,  T.  Co.,  85  Ky.  640,4s.  W.  Rep.  Z3  Am.  Rep.  S33:  Chicago,  Kans.  &  W. 

333,  7  Am.  St.   Rep.  6iq;  Hill  v.  Chi-  R.  Co.  v.  Union  Inv.  Co.,  51  Kan,  600, 

cago,  St.  L.  &  N.  O.  R.  Co.,  38  La.  Ann.  33  Pac.  Rep.  378. 

599;McLaucbUn  V.  Charto[ie&S.  C.  R.  *  Watkins  v.  Reddin,  3  Fost&F.  639. 
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§  523.]  PUBLIC   BIGHTS   OF   WAY. 

contrary,  we  sffinn  that  when  a  public  street  in  a  city  is  dedicated 
to  the  general  nee  of  the  public,  it  involves  its  use  subject  to  munici- 
pal control  and  limitationB  for  all  tlie  uses  and  purposes  of  the  pub- 
lic as  a  street,  inclnding  each  methods  for  tlie  transportation  of 
passengers  and  freight  as  modern  science  and  improvements  may 
have  rendered  necessary,  and  that  the  application  of  these  methods, 
and  indeed  of  tliose  yet  to  be  discovered,  must  have  been  contem- 
plated when  the  street  was  opened  and  the  right  of  way  obtained, 
whether  by  dedication,  purchase,  or  condemnation  proceedings, 
and  hence  that  such  a  use  imposes  no  new  burden  or  servitude  upon 
the  owner  of  the  abutting  land.  The  object  of  the  user  being 
within  the  conceded  rights  of  the  public,  the  methods  of  its  accom- 
plishment are  subject  to  legislative  control,  and  subject,  also,  to 
an  action  for  damages  by  any  abutting  owner,  whether  or  not  he 
may  be  vested  with  the  fee  to  the  center  of  the  street,  whose  right 
of  ingress  and  egress  or  his  right  to  light  and  air  shall  be  interfered 
with." ' 

In  Missouri,  a  railroad  compwiy  may,  with  legislative  sanction, 
lay  down  and  operate  a  railroad  on  the  street  for  the  purposes  of 
ordinary  travel  and  transportation ;  and  for  any  incidental  injury 
an  abutting  owner  has  no  remedy.' 

The  same  rule  is  established  in  Oregon.  In  an  action  to  enjoin  a 
railroad  company  from  constructing  and  operating  its  road  upon  a 
city  street,  and  upon  a  county  road  outside  tlie  city,  abutting  upon 
both  of  which  the  plaintiff  owned  land  in  fee  to  the  center  of  the 
street  and  road,  and  no  compensation  had  been  paid  to  him,  tlie 
court  said:  "The  establishment  of  a  public  highway  practically 
divests  the  owner  of  the  fee  to  the  land,  upon  which  it  is  laid,  out 

'  Montgomery  v.  Santa   ^na  W.   R.  iSo,   and   eiid[ng'   with    Locknood    v. 

Co.,  104  Cal.  lS6,  191.  WabashR.Co.,i32Mo.  86,165. W.Rep. 

*  Knappv.  St.  Louis  Transfer  R.  Co..  69S,  that  the  laying  ol  a  steam  railway 

tl6  Mo.  16,  28  S.  W.  R«p.  627;  Gaus  &  in  a  street  was  not  subjecting  the  abut- 

Sons'  Manuf.  Co,  v.  St.  Louis.  K.  &  N.  ting  propeny  to  an  addilonal  servitude 

R.  Co.,  113  Mo.  30S,  30  S.  W.  Rep.  6!;8:  or  different  purpose  from  that  originally 

Porter  v.   North  Missouri  R.   Co.,   33  designed,  but  we  are  not  at  all  satisfied 

Mo.  128,    137;  Tale  v.   M.  K.  &  T.  R.  with  the  reasoning  of  those  cases,  and 

Co.,  64 Mo.  149:  Stevenson  v.  Missouri  hold  ourselves  free  to  express  a  dlRer- 

Pac.  R.  Co.  (Mo.)  31  S.  W.  Rep.  793.  ent  view,   should  the   question    again 

In  the  case  last  cited  the  court  say :  come  before  us."     Per  Burgess,  J.,  the 

"  We  are  aware  that  it  has  been  held  Missouri  rule  was  attacked  Id  Gaus  & 

in  a  long  line  of  decisions,  beginning  Sons'  Mfg.  Co.  v.  St.  L.  K.  &  N.  W.  R. 

with  Lackland  v.  N,  M.  R.  Co.,  31  Mo.  Co..  II3  Mo.  30S. 
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of  tlie  entire  present  beneficial  interest,  of  a  private  nature,  which 
he  had  therein.  It  leaves  him  nothing  but  the  possibility  of  a 
re -investment  of  his  former  interest,  in  ease  the  highway  should  be 
discontinued  ae  such.  This  view,  I  am  aware,  ia  contrary  to  die 
ancient  doctrine  that  the  owner  of  the  fee  owned  the  land  subject  only 
to  such  public  uses,  and  that  he  had  a  right  of  action  when  the  use 
was  diverted  to  a  different  purpose.  Snch  a  doctrine  may  have 
been  applicable  where  the  ownership  was  merely  subject  to  a  right  of 
way  over  the  land;  but  where,  as  in  modem  cases,  it  is  devoted 
exclusively  to  tlie  purposes  of  a  public  thoroughfare,  and  the  con- 
trol thereof  is  committed  to  legally  constituted  authoiities,  charged 
with  the  duty  of  maintaining  it  for  snch  purpose,  tlie  doctrine 
becomes  but  a  vague  theory,  and  should  be  laid  away  among  the 
antiquities  of  a  past  age.  Tlie  State  has  power  to  regulate  and 
control  the  use  of  all  public  highways ;  and  if  it  deems  proper  to 
admit  a  railway  corporation  to  enjoy  such  use  in  common  with  the 
public,  in  subordination  to  the  anthorities  having  the  immediate 
control  of  them,  I  cannot  perceive  tliat  the  owner  of  the  fee  has 
any  more  right  to  complain  than  any  other  member  of  the  com- 
munity  has,  or  tliat  his  rights  are  affected  in  any  greater  degree."  ' 

624.  But  even  in  States  in  whloh  this  rule  pravaila,  no  use  of  a 
sbreet  can  be  authorized  whioh  viU  destroy  its  use  as  a  public 
UioTOUghfiLre ; '  or  interfere  with  tlie  right  of  an  abutting  owner  to 
access  to  and  from  his  property  as  by  laying  the  track  above  or 
below  the  street  grade.'  An  unlawful  obstruction  of  a  street  may 
be  both  a  public  and  a  private  nuisance,  and  an  abutting  owner  who 
sustains  a  special  injury  may  have  relief  by  injunction  or  by  a  suit 
for  damages.  "As  owner  of  the  land  abutting  upon  the  highway, 
lie  may  anSer  a  particular  inconvenience  and  damage  in  conse- 
quence of,  the  location,  construction,  and  operation  of  the  railway 
thereon,  and  be  entitled  to  claim  compensation  therefor.     If  the 

'  Paqnet  v.  Ml.  Tabor  St.  R.  Co.,  i8  » Central    Branch  U.   P.    R.   Co.    v. 

Oreg.  333.  a36>  "  Pac-   Rcp-  906.  P"  Twine,  23  Kan.   585,  33  Am.  Rep.  soj; 

Thayer,  C.  J.:  McQuaid  v.  Portland  &  tCnapp  v.  St.  Louis  Transf.  R.  Co.,  126 

V.  R,  Co.,  iSOreg.  337.  aaPac.  Rep.  899.  Mo.  a6,  28  S.  W.  Rep.  627;  Cross  v.  Si. 

•Lockwood  V.   Wabash  R.   Co..  123  Louis,   Kan.  City  &  N.  R.  Co.,  77  Mo. 

Mo.  86,  26  S.  W.  Rep.  69S.  34  L   R.  A.  318:   Montgomery  v.  Sanu  Ana  W.  R, 

516:    Belcher   Sugar   Ref.   Co.   v.    St.  Co.,  l04Ca1.  186;  McQuaid  v.  Portland 

Louis    Grain    El.    Co..    8s    Mo.    rai;  4  V.  R.  Co.,  iBOreg.  337,  22  Pac.  Rep. 

Dubach  V.  Hannibal  &  St.  Jo.  R.  Co..  899. 
89  Mo.  483,  I  S.  W.  Rep.  36. 
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oorporatiou  were  to  bnild  its  road  so  near  hia  premises,  or  to  so 
change  the  grade  of  l^e  highway  as  to  interrupt  hie  access  thereto, 
he  might  reasonably  claim  damages  therefor;  bnt  that  would  arise 
ont  of  the  fact  that  be  was  tliereby  deprived  of  a  right  which 
inhered  in  his  ownership  of  the  premises,  —  the  right  of  ingress 
and  egress  to  and  from  the  same  by  means  of  the  highway,  —  and 
■without  the  benefit  of  which  they  might  be  comparatively  valueless 
to  him." ' 

626.  The  measure  of  damages  is  such  a  sum  of  mouey  as  will 
make  good  the  depreoiatian  of  the  market  value  of  the  abutting 
property,  caused  by  the  constmctaon  and  operation  of  the  railroad 
in  the  street.*  No  recovery  can  be  had  if  the  fair  market  value  of 
tiie  property  is  as  mnch  immediately  after  the  construction  of  the 
railroad  as  it  was  previous  to  its  construction. 

The  measure  of  damages  in  a  suit  against  a  railroad  company  for 
laying  its  tracks  on  a  street  adjoining  the  plaintiff's  property  and 
using  the  tracks  for  storing  cars  and  for  side  track  or  switching 
purposes,  is  the  difference  between  the  value  of  the  properly  before 
the  tracks  were  laid  and  so  used  and  its  value  thereafter.' 

Neither  the  injuries  nor  the  benefits  to  the  property  of  an  abut- 
ting owner  resulting  from  the  construction  of  a  railroad  in  a  street 
are  to  be  taken  into  consideration  in  case  he  suffers  or  receives  these 
in  common  with  the  community  where  the  property  is  situated,  and 
they  are  not  peculiar  to  him  or  connected  with  his  ownership  and 
enjoyment  of  his  property.* 

626.  If  the  injury  done  by  the  oonstrootion  of  a  railroad  is  of  a 
permanent  natore,  dependent  upon  no  contingency  of  which  the 
law  can  take  notice,  the  entire  damage  done  to  the  property  of  an 

'  Paque(  v,  Mt.  Tabor  St.  R.  Co.,  i8  Rep.  sia;  Jeffersonville  M.  &  I.  R.  Co. 

Oreg.  a33,   336,  33   Pac.   Rep.  906,  per  v.    Eaterle,    13   Bush.   667;    Imlay    v. 

Thayer,  C.  J,      Se«  also  McQuaid  v.  Union   Branch   R.  Co.,   at   Conn.   249, 

Portland  S:  V.  R.  Co.,  18  Oreg.  237.  as  68  Am.   Dec.   39!;  Kucheman  v.  Chi- 

Pac.Rep.  899.  cago,  C.   &  D.   R.  Co.,  46   Iowa,  366: 

•See  g  BIO,  relating  to  damages  by  Henderson  v.  New  York  Cent.  R.  Co., 

elevated    railroads;     Stewart   v.   Ohio  78  N.  Y,  423. 

R.   R.   Co.,   38   W.  Va,   438,   18   S.  E.         'Stevenson  v.  Missouri  Pac.  R.  Co. 

Rep.  604 ;  Fox  V.  Balio.  &  O.  R.  Co..  34  (Mo.)  31  S.  W.  Rep.  793 ;  Schopp  v.  St. 

W.Va.466,  laS.  E.  Rep.  757;  Baltimore  Louis,  117   Mo.  131,  22  S.  W.  Rep.  898, 

Belt  R.  Co.  V.  McColgan  (Md.)  35  All.  20  L.  R.  A.  783;  Lockwood   v.  Wabash 

Rep.  59;  Stteyerv.  Georgia  So,  R.  Co.,  R.  Co.,  laa  Mo.  86,  36  S.  W.  Rep.  698. 
90  Ga.  56,   15  S.  E.   Rep.  637 ;  Florida        *  Morrow  v.  St.  L.  A.  4  T.  R.  Co.,  81 

So.  R.  Co,  v.  Brown,  33  Fla.  104,  i  So.  Tex.  405,  17  S.  W.  Rep.  44, 
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abnttmg  owner  may  be  recovered  in  &  suit  in  equity,  and  not 
merely  the  damage  snstained  prior  to  tbe  couunencement  of  the 
action.'  A  railroad  is  a  permanent  etmctnre,  and  it  cannot  be 
asemned  that  it  is  liable  to  change,  or  to  discontinnance.  Of  com«e 
a  recovery  in  snch  case  for  tiie  whole  injury,  proepective  as  well  as 
past,  is  a  bar  to  any  farther  recovery  growing  out  of  a  con^uance 
of  the  cause  of  the  injury.' 

In  an  action  at  law,  however,  the  abutting  owner  cannot  recover, 
without  the  defendant's  acquiescence,  permanent  damages  meas- 
ured by  the  diminution  in  value  of  the  plaintifE's  properfrj",  but  can 
recover  such  temporary  damages  only  as  he  baa  sustained  up  to  the 
time  of  commencing  the  action.* 

A  purchaser  or  lessee  of  the  obstructing  railroad  is  jointly  liable 
■with  the  original  owner  who  constructed  the  road  for  a  permanent 
injury  to  the  property  of  an  abutting  owner,  caused  by  the  con- 
struction of  tiie  road.* 

627.  Suooessive  sulta  for  damages  may  be  maintained  for  the 
oonatFQOtiOQ  of  a  railroad  in  a  public  street  interfering  wit^  the 
rights  of  an  abutter  and  constituting  a  continuous  trespass.  "  If  the 
nse  and  occupation  of  this  street  were  unlawful,  it  was  a  continuing 
trespass,  for  which  repeated  actions  to  recover  damages  will  he  as 
long  as  tiie  trespass  is  continued,  nntil  the  occupancy  ripens  into 
tifle  by  prescription.  The  distinction  between  an  action  for  tres- 
pass and  a  proceeding  to  ascertain  the  compensation  to  be  paid  for 

'  New  York  El.  R.  Co.  v.  Fifth  Nau  W.  R.  Co.  (N.  C.)  z6  S.  E.   Rep.  703. 

Bank,  135  U.  S.  433,  10  S.  Ct.  Rep.  743;  See  also  g  611. 

Troy  V.  Cheshire  R.  Co..  33  N.  H.  83,  'Chicago  &  Alton  R.  Co.  v.  Maher, 

54  Am.  Dec.  177;  Fowle  v.  New  Haven  91   111.   31a;   Jacksonville,  T.  S   K.  W. 

ft  N.  R.   Co.,  107  Mass.  35s,  iia  Mass.  R.  Co.  v.   Lockwood,  33  Fla.  573,  15  So. 

334;    Leavenworth.  N.  &  S.   R.  Co.  v.  Rep.  327. 

Cunan,  SI  Kan.  432,  33  Pac.  Rep.  397;  '  New  York   El.  R.  Co.  v.  Fifth  Nat, 

Central  Branch  U.   P.   R.   Co.   v.  An-  Bank,  133  U.  S.  432,  10  S.  Ct.  Rep.  743, 

drews,   a6  Kan,   703;    Jacksonville,  T.  per  Gray,  J.,  citing  /«  re  New  York 

&   K.  W.  R.   Co.  v.   Lockwood.  33  Fla.  EJ.  R.  Co..  70  N.  Y.  337;  In  r^  Gilbert 

573,15  So.  Rep.  327:  Pensacola  &  A.  R.  El.  R.  Co.,  70  N.  Y,  361;  Stoiy  v.  New 

Co,  V.Jackson,  31  Fla.  146;  Florida  So.  York  El.  R.  Co.,  90  N.  Y.  131;  Lahr  v. 

R.  Co.  V.  Brown,  33  Fla.  104.  i  So,  Rep.  Met.  El.   R.  Co.,   104  N.  Y.  z68,  10  N. 

SU,  disapproved  so  far  as  it  is  incon-  E.  Rep.  538;  Pond  v.  Mel.   El.  R.  Co., 

sistent;  Stewart  v.  OhioRiv.  R.  Co.,  38  113  N.  Y.  186,  igN.  E.  Rep.  487. 

W.  Va.  438,  18  S.  E.  Rep.  604:    Fox  v.  *  Stickley  v.  Chesapeake  &  O.  R,  Co. 

Balto.  &  O.  R.  Co.,  34  W.  Va,  466. 13  S,  (Ky,)  3oS.  W,  Rep.  s6i,  53  Am.  &  Eng. 

E.  Rep.  7S7:  Beach  v.  Wilmington  4  R.  Cas.  56. 
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tlie  permanent  taking  of  property  for  railway  pnrpoBee  most  be 
kept  in  mind.  Tide  ie  the  former,  and  in  it  only  such  damages  can 
be  recovered  ae  liad  accmed  at  the  date  of  the  commencement  of 
the  action.  The  payment  of  the  verdict  or  jndgment  wonld  give 
defendant  no  right  to  continue  its  obc  of  the  street;  aud  if,  instead 
of  plaintiff'^  bringing  this  action,  the  defendant  had  instituted  con-, 
demnation  proceedings,  the  award  of  compensation  would  not  have 
included  dajnages  for  prior  treapasses,  nor  would  the  payment  of 
the  award  be  a  bar  to  an  action  for  such  damages."  ' 

If  the  occupation  of  the  street  or  road  is  by  lawful  authority, 
and  a  right  of  an  abutting  owner,  such  as  his  right  of  access,  for 
iuBtance,  is  impaired  thereby,  the  injury  is  a  permanent  one,  and 
the  damages  should  he  recovered  in  one  action.  The  t^dng  of  the 
street  for  pennanent  occupation,  when  tliis  ie  lawful,  and  cannot  be 
reeieted  by  the  abutting  landowner,  is  a  permanent  injury.  He 
can  only  demand  compensation  for  the  injury  done  to  hie  property, 
which  must  be  recovered  in  one  suit.  "  There  ie  a  broad  dietinc- 
tion  between  those  injuries  occasioned  by  causes,  permanent  in  their 
character,  and  which  are  likely  to  continue,  with  no  right  in  plain- 
tiff to  abate  them,  and  those  which  arise  from  nuieancee  which  may 
be  discontinued.  In  respect  to  the  former,  the  entare  damages, 
past  and  prcepective,  can  be  estimated,  and  the  cause  of  action  can- 
not be  split  up,  while  as  to  the  latter  it  is  not  to  be  presumed  that 
the  wrongs  will  be  continued;  and  it  would  be  unjust  to  defendant 
to  allow  plaintifE  to  recover  damages  estimated  upon  such  an  assump- 
tion. On  the  other  hand,  it  would  be  equally  wrong  to  permit 
defendant  to  insist  upon  such  a  rule  of  compensation,  and  thus 
become  vested  with  a  perpetual  license  to  commit  a  nuisance  to  the 
injury  of  plaintiff  and  over  his  protest.  *  *  »  AH  uses  of  such 
street  in  excess  of  what  is  necessary  for  the  ordinary  and  proper 
operation  of  the  road,  such  as  running  trains  faster  than  permitted 
by  law,  making  dangerous  switches,  parking  care,  ueing  it  as  a 
switch  yard,  keeping  engines  and  trfuns  standing  unnecessarily  long, 
if  such  uses  substantially  destroy  the  easement  in  the  highway  and 

'  Lamm  v.  Chicago,  St.   P.  M.  &  O.  &  Si.  L.  R.  Co.,  ag  Minn.  41,  ri  N.  W. 

R.  Co.,  45  Minn.  71.  7^.  47  N.  W.  Rep.  Rep.  124.    See  also  Harmon  vi  L.,  N., 

455,  per  Mitchdl,  J,,  citing  Ha^ington  O.  &  T.  R.  Co.,  87  Tenn.  614.  11  S.  W. 

V.  St.   Paul  &   S.  C.  R.  Co.,  17  Minn.  Rep.   703;   Smith  v.   East  End  St.   R. 

aiS:    Hursh  v.  First   Div.    R.   Co.,   17  Co.,  87  Tenn.  6a6,  11   S.  W.  Rep.  709; 

Minn.  439;  Adams  v,  Hastings  &  Dale.  Uline  v.  New  York  C.  &  H.  R.  Co., 

R.  Co.,  18 Minn.  260:  Brakkenn  v.  Min.  loi  N.  Y.  98,  4  N.  E.  Rep.  536. 
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the  right  of  ingress  and  egress,  are  unlawful,  and  may  be  ahated. 
Soch  uses  are  not  of  a  permanent  character,  but  are  recturent,  aod 
every  act  is  a  new  wrong,  and  successive  actions  may  be  brought, 
each  recovery  embracing  only  the  damages  sustained  up  to  the  com< 
mencement  of  the  action.  It  veete  the  defendant  with  no  right  to 
continue  the  wrongs,  and  a£Eords  no  protection  against  a  snbeeqaent 
suit." ' 

628.  It  is  oompet«Qt  to  take  into  consideration  tiie  noise  and 
oonAuion  iiLoideat  to  the  opeiation  of  trains,  aad  injuries  from 
smoke  and  soot  and  cinders  from  passing  engines,  the  ringing  of 
bells  and  any  other  Injuries  which  the  owner  may  have  enstained  in 
respect  to  hia  property,  not  suffered  in  common  by  the  public  gen 
erally,*  in  estimating  the  damages  which  one  may  recover  for  the 
construction  and  operation  of  a  railroad  in  close  proximity  to  bis 
property. 

IX.     Aba7id(mment  and  Ohstntaiion  of  Pvhlio  Ways. 

629.  Whether  the  paUio  rights  in  highways  may  be  lost  by 
adverse  possession  is  a  question  upon  which  there  is  a  division  of 
opinion.  In  several  States  it  is  held  that  eudi  public  rights  may 
be  barred  by  the  statute  of  limitations  in  the  same  way  that 
private  rights  may  be  barred.  The  inclosure  and  occupation  of 
land  within  the  limits  of  a  highway  for  twenty  years  or  for  the 
statutory  period  required  to  give  title  by  possession  are  sufficient  in 
these  States  to  give  title  to  the  land  so  inclosed  and  occupied  aa 


'Humon  v.  Railroad  CD.,87Teiin.  376,  46  N.  W.   Rep.   478,   S7  Am.  St. 

614,  633,  II  S.  W.  Rep.  703.  per  Dick-  Rep.  399;  Chicago,  K.  &  N.  R.  Co.  v. 

iosoD,  J.;  Chicago,  K.  &  W.  R.  Co,  v,  Haxels,  a6  Neb.  364,  43  N.  W.  Rep.  93; 

Union  lav.  Co.,  51   Kan.  600,  33  Pac.  Blakeley  v.  Chicago,  K.  &  N.  R.  Co..  35 

Rep.  378;  Pappenheim  v.  Met.  El,  R.  Neb.  207,  40  N.  W.   Rep.  956;    Eiiza- 

Co„  138  N.  Y.  436,  38  N,  E.  Rep.  518.  bethtown,  L.  &  B.  S.  R.  Co.  v.  Combs, 

'  Baltimore  &  P.  R.  Co.  v.  Fifth  Bap,  10  Bush,  38a,  19  Am.  Rep.  67;  Jeffer- 

Chureh,  108  U.  S.  317,  339.  a  S.  Ct.  Rep.  Honville,  M.  &  I.  R.  Co.  v.  EsCerle.  13 

719:  Bischoff  V.  New  York  El.  R.  Co.,  Bush,  667:  Stickley  v.  Chesapeake  & 

138  N.   V.   aS7.   33   N-    E.    Rep.  1073;  O.   R.  Co.  (Ky.),  30  S.  W.  Rep.  361,  5a 

Stanley  t.  New  York  Et.  R.  Co.,  44  N.  Am.  &  Eng.  R.  Cas.  56;  Columbus,  H. 

Y.   St.   R.   389,    i;   N.   Y.   Supp.  931:  V.  &  T.   R.  Co.  v.  Gardner,  45  Ohio 

Drucker  v.  Marthattan  R.  Co.,  106  N.  St.  309,  316,  tj  N.  E.  Rep.  69;  Alabama 

Y.  157,  164,  la  N.  E.  Rep.  S68;  Omaha  S  V.  R.  Co.  v.  Bloom,  71  Miss.  347,  15 

tL  N.   P.   R.  Co.  V,  Janecek,  30  Neb.  So.  Rep.  7a. 
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AgainBt  the  public.'  "  We  see  no  reason,"  saj  the  Supreme  Conrt 
of  West  Virginia,  in  an  elaborate  decision,  "  why  municipal  eor- 
poTations  ehould  not  be  held  to  the  same  degree  of  diligence  in 


ftgaiast  the  public.  P.  5.  iSSs,  c.  54,  § 
i;  Holt  V,  Sargent,  15  Gray,  97;  Cutter 
V.  Cambridge,  6  Allen,  so. 

Hiobigui ;  Gregory  v.  Knight,  yt 
Mich.  61,  14  N.  W.  Rep.  700;  Coleman 
s.  Flint  &  P.  M.  R.  Co.,  64  Mich.  i6o. 
31  N.  W.  Rep.  47;  Big  Rapids  v.  Corn- 
stock,  6s  Mich.  78,  31  N.  W.  Rep.  811; 
Easexville  v.  Emery,  90  Mich.  183,  ji 
N.  W.  Rep.  ao4;  Flynn  v.  Detroit,  95 
Mich.  590,  53  N.  W.  Rep.  815. 

WmuKita:  St.  Paul  v.  Chicago,  M.  Sc 
St.  P.  R.  Co,  45  Minn.  387, 48  N.W.  Rep. 
17;  Redwood  County  v.  Winona  &  St. 
Peter  L.  Co.,  40  Minn.  512.  41  N.  W. 
Rep.  465,  43  N.  W.  Rep.  473. 

Htbruka:  Lewis  v.  Baker,  39  Neb. 
636,  58  N.  W.  Rep.  136;  Meyer  v. 
Lincoln,  33  Neb.  566,  50  N.  W.  Rep. 
763;  Schock  V.  Falls  City,  31  Neb.  599. 
48  N.  W.  Rep.  468. 

Hnr  HKBptUie:  Webber  v.  Chap- 
man, 42  N.  H.  336,  80  Am.  Dec.  iii; 
State  V.  Morie,  50  N.  H.  g;  Stale  v. 
Atherton,  16  N.  H.  203. 

Ohio:  Adverse  possession  of  a  high- 
way may  be  acquired  by  the  erection  of 
a  permanent  improvement.  Cincinnati 
V.  Evans,  5  Ohio  St.  sg^;  Cincinnati  v. 
First  Presby.  Ch.,  8  Ohio,  298,  3a  Am. 
Dec.  718.  But  not  by  the  erection  of  a 
fence  or  hedge.  Heddleston  v.  Hen- 
dticks,  53  Ohio  St.  460,  40  N.  E.  Rep. 
408;  McClelland  v.  Miller,  sS  Ohio  St. 
4S8;  Lane  v.  Kennedy,  13  Ohio  St.  43; 
Fojt  V,  Hart,  11  Ohio,  414;  Stevens  v. 
Shannon,  6  Ohio  C.  C.  143. 

SosUt  OaroUnji!  Bowen  v.  Team.  & 
Rich.  298,  60  Am.  Dec.  137;  Swte  v. 
Pettis,  7  Rich.  390;  Georgetown  v. 
Taylor,  3  Bay  aSa,  i  Am.  Dec.  647. 

Tutu :  Galveston  v.  Menard,  23  Tex. 
349.  But  It  was  said  that  the  posses- 
sion which  will  give  title  to  a  street 
should  be  both  under  claim  of  deed  and 


:  Fort  Smith  v.  McKJbbin, 
41  Ark.  45,  48  Am.  Rep.  19,  s  Am.  8c 
Eng.  Corp.  Cas.  453. 

Comuotiant:  Beardslee  v.  French,  7 
Conn.  125,  iS  Am.  Dec.  86;  Litchfield 
V.  Wilmot,  3  Root,  2S8.  See,  however, 
Biownell  V.  Palmer,  33  Conn.  107,  lai. 
commenting  upon,  but  not  overruling, 
Beardslee  v.  French,  supra. 

nUnell :  Peoria  v,  Johnston,  56  111.  45 ; 
Chicago  &  N.  W.  R.  Co.  v.  Elgin,  91 
m.  351;  Chicago,  R.  L  &  P.  R.  Co.  v. 
JoUet,  79  III.  35,40;  Smith  V.  Bangs,  15 
III.  3W- 

Iow»:  Burlington  v.  B.  &  M.  R.  Co., 
41  Iowa,  134;  Davies  v,  Huebner,  45 
Iowa,  574;  Pella  v.  Scholtc,  34  Iowa, 
383,  95  Am.  Dec.  729;  Smith  v.  Gorrel!, 
Si  Iowa,  3i3,  46  N.  W.  Rep.  993.  See, 
however,  Waterloo  v.  Union  Mill  Co., 
73  Iowa,  437,  34  N.  W.  Rep.  197. 

Kratnokr:  In  this  Sute,  prior  to  the 
Act  of  1883,  G.  S.  1894.  g^  3546,  3547. 
declaring  that  no  adverse  holding 
should  begin  against  a  municipal  cor- 
poration until  the  occupant  notified  the 
city  authorities  of  his  purpose  to  hold 
and  claim  as  against  the  city  or  town, 
a  city  could  be  barred  from  recovering 


real  e: 


that  a 


individual  claimant  could  have  been. 
Rowan  v.  Portland,  8  B.  Mon.  333,  359; 
Cornwall  v.  Lotiisville  &  N.  R.  Co.,  87 
Ky,  72,  7  S.  W,  Rep.  S53;  Alvcs  v, 
Henderson.  16  B.  Mon.  131;  Dudley  ». 
Frankfort,  12  B.  Mon.  610, 

lUMMha««tti:  Attorney-General  f. 
Revere  Copper  Co.,  153  Mass.  444,  25 
N.  E.  Rep.  605;  See  as  to  what  consti- 
tutes adverse  possession,  Holt  v.  Sar- 
gent, 15 Gray,  97;  Henshaw  v.  Hunting, 
I  Gray,  203;  Parkerv.  Framingham,  8 
Met.  260.  It  is  provided  by  statute 
that  fences  maintained  in  a  highway 
for  forty  years  may  be  continued  as 


Digitized  byGoOgIc 


ABAJiIDOmiEHT  AND  OBSTBrCTTOH  Or  PUBLIO  WATB.        [§  530. 

guarding  their  streets  and  squares  irom  eDCroachmeatB  aa  natnnd 
persons  are  in  protecting  their  property  from  the  adverse  clums  of 
others.  We  do  see  great  reason  why  ao  time  should  bar  tlie 
sovereign  power,  because  the  officers  of  the  Bovereign,  whether 
king  or  State,  have  such  varions  and  onerous  duties  to  perform  that 
the  rightB  of  the  sovereign  may  be  neglected;  and  all  the  people  of 
the  kingdom  or  State  are  interested  in  having  the  rights  of  tlie 
sovereign  preserved  intact,  and  not  subject  to  be  impaired  or  lost 
by  the  neglect  of  officers;  but  the  same  reason  does  not  apply  to  a 
municipal  corporation.  A  city  or  town  is  a  compact  community, 
with  its  city  or  town  council,  its  committee  on  streets  and  alleys, 
and  its  street  commissioner,  whose  special  duty  it  is  to  see  that  the 
streets  and  alleys  and  squares  are  kept  in  proper  order  and  free  from 
obetructionB  and  encroachments.  And  if  with  all  this  machinery 
and  power  confined  to  so  narrow  a  compass  and  the  interest  of  the 
corporation  to  exercise  it,  the  city  authoritieB  permit  an  individual 
to  encroach  upon  the  streets,  alleys  or  squares  of  the  city,  and  hold, 
enjoy  and  occupy  the  same,  claiming  them  as  his  own  under  his 
title,  without  interruption  or  disturbance  in  that  right,  for  the 
period  prescribed  in  the  statute  of  Hmitations,  the  city  not  only 
does,  but  we  tliink,  according  to  reason  as  well  as  authority,  ought 
to  lose  all  right  thereto." ' 

630.  The  possession  which  operates  to  bar  publio  rights  in  a 
highway  and  ooufer  private  rights  most  be  actual,  exolosive,  open, 
and  uninterrupted.*     A  railroad  company,  which  has  laid  it  track 

advene.     In  Coleman  v.  Thurmond,  56  ■  Wheeling  v.  Campbell,   13  W.  Va. 

Tex.  514,  it  was  said  that  the  statute  of  36,  66,  quoted  with  approval  in  Mej'cr 

limitations  would  no  more  run  against  v.  Lincoln,  33  Neb.   566,  573,  50  N,  W, 

a  county  or  city  which  is  a  subdivision  Rep.  763,  citing  Dudley  v.  Frankfort, 

of    the    State   than   against   the  State  xa  B,  Mon.  610. 

itself.      See   Ositom  v.  San    Antonio,  *  Searby  v.  Tottenham  R.  Co.,  L.  R. 

77  Tejt.  345,  14  S.  W.  Rep.  66.  5  Eq.   409;  Meyer  v.  Lincoln,  33  Neb. 

Vermont:    Knight  v.  Heaton,  aa  Vt.  366,  18  L.  R.  A.  146,  50 N.  W.  Rep.  763; 

4S0.  Davies    v.    Huebner,    45    Iowa,    574; 

ViiKlalai  Richmond  v.  Poe,  34  Gratt.  Marble  v.  Price,  54  Mich.  466,  io  N.  W. 

149;  Manchester  Cotton  Mills  v.  Man-  Rep.  531;  Taylorv.  Philippl,  35  W.  Va. 

Chester.  25  Grail,  81S.  SS4.  14  S,  E.   Rep.   130;  Lee  v.  Mound 

W«rt  VlrglBla:   Wheeling  v.   Camp-  Station.  118  111.  304,  8  N.  E.  Rep.  759; 

bell,  la  W.  Va.  36;  Taylor  v.    Philippl.  Pittsburg.  Ft.  W,  &  C.  R.  Co.  v.  Reich, 

35   W.    Va.   554,    14   S.   E.    Rep.    130;  loi    111.    157;    McFarlane   v.    Kerr.  10 

Western  Lunatic  Asylum  v.  Miller,  39  Bosw.  349;    Reilly  v.   Racine,  51  Wis. 

W.  V*.  336,  t  S.  E.  Rep.  740.  5^6,  B  N.  W.   Rep.  417;   Lane  v.  Ken- 

429 


Digitized  byGoOgIc 


§  631.]  pob; 

in  a  pablic  Btreet,  under  anthoritj  conferred  by  its  charter,  apon 
condition  that  it  shall  not  impair  or  interfere  with  the  proper  nee  of 
the  street,  is  presumed  to  hold  poeseesion  sabject  to  the  public  use 
of  the  street  as  a  highway,  and  not  liostile  or  adverae  to  the  public 
right.  "  Something  more  than  the  mere  presence  of  the  track 
upon  the  road  or  street  —  a  claim  of  a  hoatile  right,  or  an  exclu^on 
of  the  public  from  the  use  —  will  he  required  to  show  the  posses- 
don  adverse  to  the  public."  ^ 

631.  On  the  other  hand,  it  ia  the  role  in  many  states  that  no  one 
oan  acquire  b;  adverse  use  or  oooupatioii  a  presoriptiTe  right  to 
land  dedicated  to  the  public  as  a  highway  or  a  park  or  for  other 
pablic  use.  Neitlier  non-user  by  the  public,  nor  the  rale  of  pre- 
scriptiou,  nor  the  statute  of  hmitations,  can  be  invoked  as  against 
the  right.' 

nedy,  13  Ohio  St.  42;  St«v«ns  v.  Shan,  dro  v.  Le  Breton,  72  Cat.  170.  13  Pac. 

non.  6  Ohio  C.  C.  14a.  Rep.  405;  Volo  County  v.  Barney.  79 

'  Way  lata  Village  v.  Great  Northern  Cai.  375,  13  Am.  St.  Rep.  ija;  Orena 

Ry.  Co.,soMinn,438,444,perGilfillan,  v.  Santa  Barbara,  91  Cal.  6ai,  2S   Pac. 

C.  J.  Rep.  268. 

'Dawes  v.   Hawkins,  8   C.  B,   N.  S.  ladiau:  WoHe  v.  Sullivan.  133  Ind. 

B48,858:Gerringv.Barfield,  16C.B.N.  331,32   N.   E.   Rep.   1017;  Freedom  v, 

S.  597;  Turner  v.  Ringwood  Board,  L.  Norris.  iiB  Ind.  377,  27  N.  E.  Rep,  86g; 

R.  Q  Eq.  4t8;  Simplot  v.  Chicago,  M.  &  Schmidt  v.  Draper  (Ind.)  36  N.  E.  Rep. 

St.  P.  Ry.  Co.,  16  Fed.  Rep.  350;  Gro-  709;   Collett  v.  Vanderburgh   County, 

gan  V.  Hayward,  4  Fed.  Rep.  161.  119  Ind.  27,  3t  N.  E.  Rep.  329;  State  v. 

Alabuna:   Ham  v.  Common  Council  Berdetta,  73  Ind.  iS;,  38  Am.  Rep.  117; 

(Ala.)  14  So.  Rep.  g;  Webb  v.  Demop-  Sims  v.  Frankfort,  79  Ind.  446;  Cheek 

olis,  95  Ala.  116,  13  So.  Rep.  289,  21  L.  V.  Aurora,  ga  Ind.  107. 

R.  A.  62;  Shererv.  Jasper,  93  Ala.  53a,  Ktaiaa:    Webb  v,  Butler  County,  52 

9  So.  Rep.  584;  Reed  v.   Birmingham,  Kans.  375.  34  Pac.  Rep.  973. 

93  Ala.  339,  9  So.  Rep.   161,  33  Am.  &  Louliiaaa :  Ingram  v.  Police  Jury,  30 

Eng.  Corp.  Cas.  469;  Wright  v.  Moore.  La.  Ann.  326;  Sheen  v.  Stothan,  29  La. 

38  Ala.  593,  82  Am.  Dec.  731;  Lewis  v,  Ann.  630;  Shreveportv.  Walpole,  33  La. 

Stein,   16  Ala.   214,  50  Am.   Dec.    177;  Ann.  526. 

Olive  V.  State,  86  Ala.  88,  j  So.  Rep.  llaliie:  Charlotte  v.  Pembroke  Iron 

6S3;  Kennedy  v.  Jones,  11  Ala.  63.        '  Works,  S3  Me.  391,  19  Atl.  Rep.  903,  B 

Cill&ndft:  Ames  v.  San  Diego,  loi  L.R.A.82S;  Knoi  t.  Chaloner,  42  Me. 
Cal.  390. 36  Pac.  Rep.  1005;  Hoadley  v.  tjo;  Dwinel  v.  Barnard,  28  Me.  554, 
San  Francisco,  50  Cal.  265;  Board  of  570,  48  Am.  Dec.  507.  A  statute  pro- 
Education  V.  Martin,  93  Cal.  309,  28  vides  that  fences  maintained  in  a  high- 
Pac.  Rep.  709;  San  Francisco  v.  Brad-  way  for  forty  years  give  a  right  to  con- 
bury,  92  Cal.  414,  28  Pac.  Rep.  803;  tinue  them  against  the  public.  This 
People  V.  Pope,  S3  Cal.  437;  Visalia  v.  is  declared  to  be  the  only  statute  in  (his 
Jacob,  6;  Cal,  434,  6  Am.  &  Eng.  Corp.  Stale  which  limits  the  force  of  the 
Cas.  115,  52  An.  Rep.  303;  San  Lean-  maxim,  nullum  Irmpus  Qcurril  rtgi.  R. 
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633.  This  rule  is  in  applioatioiL  of  the  maxim  HuUnm  tempua 
ooooTiit  regi.  The  rule  that  no  right  by  adverse  poeeeesion  can  be 
g^ed  agsioet  the  public  has  the  weight  of  authority  in  its  sup- 
port. ' '  The  grounds  upon  wliich  this  rule  rests  are  varioasly  stated ; 
a',  that  an  obetmction  is  a  nuisance,  and  no  nuisance  can  ripen  into 
a  right;  that  individuals  may  reasonably  be  held  to  a  limited  period 
to  enforce  their  rights  ag^nst  adverse  occupants,  because  they  have 

S.  ch.  IS,  §  76;  Stetson  v.  Bangor,  73  N.   Y.   235;    Burbank   v.    Fay,   65   U. 

Me.  357,  35q;  Heald  v.  Moore,  75  Me.  Y,   57;  Walker  v.   Caywood,  31  N.  Y. 

371,  g  All.  Rep.  734.     There  is  a  similar  51;  Mills  v.  Hall,  g  Wend.  315,  a*  Am. 

stacule  in  Massachusetts.     P.  5.  1S83,  Dec.  160.     Otherwise,  if  the  public  has 

ch.  54.  %  I.  not  taken  possession  of  the  land  dedi- 

XuyUad:  Baltimore  v.  Frick,  82 Md.  cated.     Baldwin   v,    Buffalo,  39  Barb. 

77.  33  Atl.  Rep.  435.  396. 

KlwlMlppi:   Vicksburg  V.   Marshall,  Korth  Cuolina;  Morse  v.  Carson,  104 

59   Miss.    563,   apparently    overruling  N.   C.   431,    10  S.    E.    Rep.   689.     See 

Qements  v.  Anderson,  46  Miss,   s^l,  Armsirong  v.   Dalcoo,  4  Dev.  (L.)  568, 

which,  however,  is  not  referred  to.  which  seems  to  be  overruled. 

■iMogri:  R.  S.  Mo.  1889,  g  6773,  G.  FenwylTanla :  Penny  Pot  Landing  v. 

S.  1865,  p.  746.  %  7,  which  declares  that  Philadelphia.   16  Pa.  St.  79;  Evans  v. 

the  statuteodimiwiionsshall  not  apply  Erie  Couniy,  66   Pa.  St.  332;  Philadel- 

to   lands   granted   to  any  public   use.  phia  v.  Philadelphia  k  R.   R.  Co.,  58 

Brown  v.  Carthage,  138  Mo.   10,  30  S.  Pa.  St.  2S3;  Kupt  v.  Utter,  101  Pa.  St. 

W.Rep.313;  St.  Louis V.  Missouri  Pac.  27;  CommonweaUh  v.   Moorhead,   118 

R.  Co.,  114  Mo.  13,   33,  31  S.  W.  Rep.  Pa.   St.  344,  13  Atl.  Rep.  434;  Susque- 

aot;  State  v.   Culver,  65  Mo.   607,   27  hannaCounty  v.  Deans,  33  Pa.  St.  131; 

Am.    Rep.    395;    otherwise  before  the  Rung  v,   Shoneberger,  3  Watts,  33,  36 

statute,  School  Directors  V.  Goerges,  50  Am.  Dec.  gj;  Flick's   Estate,  6  Kulp. 

Mo.  194;  Callaway  County  v.  Nolley,  329;    Pittsburgh.   M.   &   Y.    R.  Co.  v. 

31   Mo.    393;    St.   Charles   County   v.  Commonwealth,  104  Pa.  St.  S83. 

Powell,  32  Mo.  535,  66  Am.  Dec.  637;  BhodelilMid:  Almy  v.  Church,  iS  R. 

Williams  v,  St,  Louis,  lao  Mo.  403,  25  I.   182,  26  Atl.   Rep.   58;  Simmons  v. 

5.  VI.  Rep.  561.  Cornell,  i  R.  I.  519.     But  adverse  pos- 

K«w  Itmj  •  ^''■'^e  V.  Plainfield,  40  N.  session  applies  to  land  dedicated  to  a 

J.  L.  608;  Humphreys  v.  Woodstown,  charitable  use  for  afiortion  of  the  pub. 

48  N.  J.  L.   588,  595.  7  Atl,   Rep.  301;  lie.     Mowry  v.  Providence,  10  R.  I.  53. 

Laing  V.  United  N.  J.  R.  Sc  C.  Co.,  54  Tuuuwm:    Sims  v.  Chattanooga,   2 

N.  J.  L.  576,  25  Ati.  Rep.  409;  Smith  r.  Lea  694.     See,   however,  Memphis  v. 

State,  33  N.  J.  L.  71a;  Cross  v.  Morris-  Lenore,  6  Coldw.  413. 

town,  18  N.  J.  Eq.  305;  Jersey  City  v,  Tlrglnla:   Depriest  v.  Jones  (Va.)  ai 

Morris  Canal   &   B.  Co.,  11  N.  J.  Eq.  S.  E,  Rep.  478;  Yates  v.  Warrenton,  84 

S47,   561;   Trustees  v.  Hoboken,  33  N.  Va.  337,  4  S.  E.  Rep.  818;  NoEorlh  City 

J.  L.  13,  97  Am.  Rep.  696,  v,  Chamberlaine,  agCratt.  534;  Taylor 

Hnr  Tork:  Driggs  v.  Phillips,  103  N.  v.  Commonwealth,  29  Grait.  780. 

Y.  77,  8  N.  E.  Rep.  514;  St.  Vincent's  WlMmuln:  Childs  v.  Nelson,  69  Wis. 

Orphan  Asylum  v.  Troy,  76  N.  Y.  108,  laj,  135,  33  N.  W.   Rep.  587;  Wilier  v. 

33  Am.  Rep.  286;  Bliss  v.  Johnson,  94  Damitz,  81  Wis.  385,  51  N.  W.  Rep.  385. 
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intereet  snfficient  to  make  them  vigilant,  while  in  puhlie  lights  of 
property  each  individual  feels  bnt  a  slight  intereat  and  will  tolerate 
s  manifest  encroachment  rather  than  seek  a  dispute  to  set  it  right; 
that  public  policy  requires  the  preservation  of  public  righto,  and 
that  a  municipality  cannot,  by  permissive  neglect,  invest  an 
intruder  with  title  to  a  public  highway.  These  reasons  are  very 
cogent,  and  in  our  opinion  outweigh  the  authorities  which  are 
opposed  to  them, ' ' ' 

6  33.  The  rule  Is  general  that  adverse  possessiOD  and  the  Statute 
of  Limitationa  do  not  ran  against  the  State,*  except  where  it  is 
expressly  included.'  In  some  States  this  is  a  prerogative  of  the 
sovereign  power  alone ;  *  while  in  others  it  is  held  to  apply  also  in 
favor  of  such  subdivisions  of  the  State  as  towns,  cities  and  counties.* 

The  rule  of  the  common  law  that  no  statute  of  limitations  and  no 
prescription  runs  agMnst  tlie  sovereign  power  is  not  everywhere  the 
rule  at  the  present  day,  though  it  is  quite  generally  recognized. 
*'  The  statute  of  George  the  Third*  changed  the  law  of  England, 

'  Almy  V.  Church,  i8  R.  I.  182, 187,  !6  be  overruled  in  Vlcksburg  v.  Marahall, 

Atl.  Rep.   58.  per  Sliness.  J.     To  like  S9  Miss.  563;  Pella  v.  Schohe,  34  low*. 

effect,  seeCommonweallh  v.  Alburger,  283,  95  Am.  Dec.  729,  per  Dillon,  C.  J.; 

I  Whan.  46q.  May  v.  Cass  Couniy  School  Dist.,  aa 

•United   Stales   v.    Hoar,  a   Mason,  Neb.   205,  34  N.  W.   Rep.  377;  School 

311:  WigginB  V.  Kirbv,   106  Ala.  36a,  Directors  v.  Goerges,  50  Mo.   194;  St. 

17  So.  Rep.  354;  Wagnon  v.  Fairbanks.  Charles  County  v.  Powell,  aa  Mo.  525, 

105  Ala.  537,  17  So.  Rep.  20;  Iverson  66  Am.  Dec.  637;  Callaway  County  v, 

V.   Dubose,  37  Ala.  418:  Sloughton  v.  Nolley,    31    Mo.    393;    but    otherwise 

Baker,  4  Mass.   jza,  3  Am.  Dec.  336;  under     present     siaiute;      Kiiight    v. 

Chamberlain  v.  Ahrens,  55  Mich.  111,  Heaton,    32   Vi.   480;    Evans  v.    Erie 

so  N.  W.Rep.814;  Taylorv.  Common-  County,   66    Pa.    St.    zaa;    Dudley   v. 

wealth,    39    Gratt.   7S0;     Levasser    v.  Frankfort,  13   B.   Mon.   610;    Memphis 

Washburn,  11  Gratt.  572.  v.  Lenore,  6  Coldw.  412;  Armstrong  v. 

'  As  in  Kentnoky,  G.  S   1894.  §  35Z3.  Dallon,   4   Dev.   (L.)   j6S;     Cincinnati 

KlMoniJ;    Abemathy  v.   Dennis,   49  v.  Evans,  ;  Ohio  St.  594;  Wheeling  v. 

Mo.  468.  Campbell.    12    W.    Va.    36;    Western 

ForthCaroUns:  Walker  v.  Moses,  113  Lunatic  Asylum   v.  Miller,  ag  W.  Va. 

N,   C.   527,   t8  S.   E.   Rep.   339;    Arm-  336.  1  S.  E.  Rep.  740. 
strong  V.  Dalton,  4  Dev.  (L.)  s68.  '  See  §  SSO }  also  Waterloo  v.  Union 

VermontJ    Knight  v.  Heason,  22   Vt.  Mill  Co.,  7a  Iowa,  437,  34  N.  W.  Rep. 

480.  197:  Ogg  V.  Lansing.  35  Iowa,  495.  14 

'See    g    SS9;    also    Gaines    v.    Hot  Am.  Rep,  499:  Brownell  v.  Paliaer,  31 

Springs   County,    39  Ark.    362;     Fort  Conn.  107,  isi;  Dygert  v.  Scheock,  33 

Smith  v.  McKibbin,  41  Ark.  45,  48  Aro.  Wend.  446.  3;  Am.  Dec.  57;. 
Rep.    19;    Clements   v.   Anderson,   46        '9  Geo.  IIL,  ch.  i5. 
Miss.  58t,  which  seems,   however,   to 
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ABANDONMENT  AND  OB8TKUCTION  OF  PCBLIC  WAYa,        [§  534. 

aud  extended  the  statute  of  limitationB  to  real  BctionE  brought  by 
the  king.  Since  the  passage  of  that  act  prescription  has  been 
pleadable  there  against  the  sovereign.  The  rule  of  the  common 
law  prevailed  in  MaaeachnsettB  until  the  enactment  of  the  Revised 
Statutes  in  1 835,'  when  the  statute  of  limitationB  of  real  actions  was 
made  applicable  to  suits  brought  by  or  in  behalf  of  the  Common- 
wealth. Under  this  statute  a  title  by  disseisin  may  be  acquired 
against  the  Commonwealth  as  readily  as  against  a  private  person, 
and,  by  analogy,  there  seems  to  be  no  good  reason  why  prescriptive 
rights  in  the  real  estate  of  the  Cominonwealtli  may  not  also  be 
acquired."  * 

634.  A  use  of  a  highway  adverse  to  the  publio  right  is  a 
Quisanoe  and  is  punishable  as  suoh.'  Hence  it  is  argued  that  such 
a  use  cannot  ripen  into  a  right.  The  cases  hold  that  the  main- 
tenance of  a  public  nuisance  for  twenty  years  does  not  give  a  pre- 
scriptive right  to  maintain  it.  "  The  reason  of  the  rule  to  which 
these  cases  refer  is,  that  criminality  can  gain  no  toleration  in  the 
law.  The  creation  and  maintenance  of  a  public  nuisance  is  punish- 
able criminally ;  hence  the  element  of  criminality,  which  character, 
izes  the  act  of  creating  it,  should  prevent  the  acquisition  of  a  right 
to  maintain  it.  The  rule,  as  sometimes  broadly  stated,  is  not  of 
imiversal  application.  An  adjacent  landowner,  who  erects  and 
maintains  a  fence  aloug  a  highway  in  such  a  position  as  to  include 
in  his  enclosure  a  part  of  the  Iiighway,  may  be  indicted  for  main- 
taining a  public  nuisance.  Yet,  by  our  statutes,  if  he  so  maintains 
it  for  forty  years,*  he  thereby  acquires  a  prescriptive  right  against 
the  public  to  have  it  remain  there  forever.  The  same  rule  applies 
if  the  fence  is  on  a  town  way,  private  way,  training  field,  burying- 
place,  Iwiding-place,  or  other  land  appropriated  for  the  general  use 
;  of  the  inhabitants  of  the  Commonwealth,  or  of  a 


'  R.  S.  183s,  ch.   119,  g  la,  P.  S.  i88a,  wealth  v.  Upton,  6  Gray,  473;  Charlotte 

ch.  196,  g  II.  V.  Pembroke  Iron  Works,  3l  Me.  391,  19 

'  Attomey-Generai  v.  Revere  Copper  Atl.   Rep.   902;    Knox  v.  Chaloner,  43 

Co.,  tS2  Mass.  444,  Z5  N.  E.  Rep.  605,  Me.      150;      Commonwealth     v.     Mc- 

per  Knowhon,  J.  Naugher,  131   Pa.   St.   55,  18  Atl.  Rep. 

•Wolfe  V.  Sullivan,  133  Ind.  331.  ja  934. 

N.  E.   Rep.  1017;  State  v.  Berdetu,  73  *P-  S.  1883,  ch.  54,  §  i;  Winslow  v. 

Ind.  18;,  38  Am.  Rep.  117;  New  Salem  Nayson,  113  Mass.  411;  Cutter  v.  Cam- 

V.  Eagfle  Mltl  Co.,  138  Mass.  8;  Morton  bridge.  6  Allen,  30;  Commonwealth  v. 

V.    Moore,     15    Gray,    573;    Common-  Blalsdell,  107  Mass.  234. 
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§  635.]  PtTBUC    BIGHTS  OF   WAT. 

oountj,  town,  or  p&rish.  So,  onder  the  Kevifled  Statntee,'  sappoee 
an  exclusive  occupation  bj  an  individual  of  land  held  by  the  Oom- 
monwealtb  for  a  public  use,  and  a  maintenance  hy  him  of  Buch  a 
posseseion  as  constitutes  a  disseisiu  in  some  way  other  than  by  the 
erection  of  s  fence  or  a  building;  such  an  interference  with  the 
eights  of  the  public  would  be  a  public  nuisance,  and  subject  him  to 
an  indictment;  yet  at  the  end  of  twenty  years  he  would  have  a  title 
by  disseisin,  and  the  Commonwerftb  could  not  dislodge  him."  ' 

636.  The  non-user  of  a  highway  by  the  publio  tar  twenty  years, 
or  the  statutory  period  of  limitation,  aflbrds  a  presumption  of 
abandonment  of  the  easement ;  but  this  presumption  is  not  very  strong 
unless  it  is  aided  by  some  act  of  the  owner  in  fee  of  the  land  occu- 
pied by  the  highway,  such  as  an  open,  adverse,  and  exclnsive  pos- 
Besaion  of  it  by  him.* 

The  presumption  in  such  case  may  be  regarded  as  a  presumption 
that  the  highway  had  been  discontinned  by  competent  authority. 
"  Such  a  presumption  would  stand  on  the  same  grounds  as  that  of 
a  non-appearing  grant,  or  a  lost  record,  and  if  properly  supported 
by  evidence  would  justify  the  jury  in  inferring  that  whatever  was 
necessary  to  give  legal  effect  and  operation  to  a  discontinuance  of 
the  way  was  rightly  done.  In  this  view,  evidence  that  the  plain- 
tiff's grantor,  as  early  as  1803,  had  erected  a  fence  across  the 
alleged  way,  tended  directly  to  sustain  the  presumption  that  it  had 
been  discontinued  as  a  public  way.     *     *     *    This  easement, 

'R.  S.ch.  n9,§<a;P,S.  tSaa.ch.ige.  Iowa,  630;  Smith  v.  Gorrell,  81  Iowa, 

g  II,  limiting  actions  for  the  recovery  3iS,  46  N.  W.  Rep.  993;  Loaisvilte,  N. 

of   lands    by   the    Commonwealth    to  A.  &  C.  R.  Co.  v.  White,  94  lod.  asj; 

twenty  years.  Hamilton  v.  Stale,   106  Ind.  361,  7  N. 

•  Attorney-General  V.  Revere  Copper  E.  Rep.  9;  Jeflersonvilte  M.  &  T.  R. 

Co..  isa  Mass.  444,  45a,  aj  N.  E.  Rep.  Co.  v.  O'Connor,  37  Ind.  95;  BuBalov. 

60s,  per  Knowiton,  J.  Delaware   L.  &  W.   R.  Co.,  39  N.  ¥• 

'  Hillary  v.  Waller,  la  Ves,  Jr.  339;  Supp.  4;  Corning  v.   Gould,  16  Wend. 

Hazard   v.    Robinson,   3    Mason,  373;  531;    Woodruff   v.    Paddock,   56  Hun, 

Hartfordv.NewYork&N.E.R.Co.,59  388;     Devaux    v.    Detroit,    Harr.   Cb. 

Conn.  350,  33  Atl.  Rep.  37;  Auburn  v.  (Mich.)9S;  Statev.  Young.  37  Mo.  959; 

Goodwin,  13S  111.  57,  31  N.  E.  Rep.  313;  Bruce  v.  Saline  County.  36   Mo.   363; 

Peoria  V.   Johnston.   56  III.   44;    Win-  Willey  v.  Norfolk  So.  R.  Co.,  96  N.  C. 

netica  V.  Prouty,  107  111.  ai8;  Larson  v.  408;  Lake  Shore  &M.  S.  R.  Co.  v,  Cleve- 

Fitigcrald,  87  Iowa,  40a,  54  N.  W.  Rep.  land,  i  Ohio  Dec.  i,  33  Ohio  L.  J.  306; 

441 ;  Orr  V.  O'Brien,  77  Iowa.  353.  43  Fox  v.   Hart,  it   Ohio,  414;  Reilly  v. 

N.  W.   Rep.   183;    Davles  v.  Huebner.  Racine,  51  Wis.  536,  530.  8  N.  W.  Rep. 

4S  Iowa,  574;  Simplot  v.  Dubuque,  49  4I7- 
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ABAHDONMBNT  ASD  OB8TKUCTION  OF  PUBUC  WAYS,       [§§  536,  537. 

whether  public  or  private,  might  be  deatroyed  or  defeated  by  a  dis- 
coDtinoance  of  the  way ;  and  its  obetraction  by  succeaaive  owners  or 
occapiers  of  the  close,  by  whatever  right  or  title  they  were  posBessed 
of  the  premises,  was  competent  proof  as  tending  to  show  that  the 
right  of  way  no  longer  existed. " ' 

636.  To  oonstituta  an  abandtnunent  under  this  rule,  an  adverae 
U80  Bhoold  be  eliown  for  the  atatutory  period  of  limitation,  at  least, 
and  it  should  be  further  shown  that  there  was  a  total  abandonment 
of  the  highway  for  that  period,'  If  a  highway  is  kept  open  and 
fenced  on  both  sides,  and  the  public  is  not  excluded,  and  it  is  used 
by  the  adjoining  owners,  there  is  no  abandonment.' 

But  non-user  of  a  highway  for  a  less  period  than  the  local  period 
of  limitation  does  not  generally  amount  to  an  abandonment  of  it, 
unless  an  intention  to  abandon  is  shown.*  In  those  States  in  which 
a  prescriptive  right  or  adverse  poaeeesion  can  not  be  invoked  agunst 
the  public,  and  abandonment  is  not  shown  by  mere  lapse  of  time 
without  some  other  evidence,"  mere  non-user  does  not  generally 
operate  to  defeat  the  rights  of  the  public  in  a  highway  unless  there 
is  at  the  same  time  a  use  of  the  highway  adverse  to  the  pubhc;*  or 
there  is  evidence  of  an  intention  to  abandon,''  which  may  be  shown 
by  neglect  to  repair  and  keep  in  condition  for  use  as  a  highway.' 

A  city  is  estopped  to  set  up  any  claim  to  streets  or  other  lands 
the  right  of  public  use  of  which  it  has  abandoned  by  taxing  it  ae 
private  property," 

637,  An  abandonment  of  a  pablio  way  must  be  olearly  proven. 
A  non-nse  of  the  way  by  the  public  does  not  amount  to  an  abandon- 

•  Holt  V.  Sargent,  ij  Gray,  97,  loi.  Minn.  317,  50  N,  W.  Rep,  047;  Emer- 

per  BigeloiT,  J.     And  see  Brockhausen  son  v.  Wflej,  to  Pick.  310. 
V.  Bocbland,  137   III.  547.  affirmiog  36        *  Baltimore  v.   Frick,  S3   Md.   77,  33 

III.  App.  334;  Latbrop  v.  Central  Iowa  Atl.  Rep.  435. 

R.   Co.,  6g  Iowa,   loj,  aS  N.  W.  Rep.         *  Davies  v.  Haebner,  45  Iowa,  574. 
465.  'Woodruff  V.  Paddock,  56  Hun,  388. 

•Orr  V.  O'Brien,  77  Iowa,  353.  4a  N.         "Vanderbcck  v.  Rochester,  46  Hun, 

W.  Rep.  183;  Curran  v.  Louisville,  83  87;  la  rt  Lexington  Av.,  9a  N.  Y.  6ag, 

Ky.  638;  Emerson  v.  Wiley,  10  Pick,  aq   Hun,    303;    Horey  v.   Haveratraw, 

310;  Kelly  Nail  &  I.  Co.  v.  Lawrence  1*4  N.  Y.  273,  a6  N.  E.  Rep.  532;  Storm 

Furnace  Co.,  46  Obio  St.  544.  5  L.  R-  v-  Barger,  43  111.  App.   173;  Larson  v. 

A.  653,  33  N.  E.  Rep.  639.  Fiugerald,  87  Iowa,  402;  54  N.  W.  Rep. 

'State  V.  Morse,  50  N,  H.  9.  44i. 

*Retlly  V.  Racine,  51  Wis.  536.  8  N.         'Smitb  v.  Osage.  So  Iowa.  84,  45  N. 

W.  Rep.  417;    Parker  v.  St.   Paul,  47  W.  Rep.  404;  Simplot  v.   Dubuque,  49 
Iowa,  630. 
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§  588.]  PUBUc  EiaHT8  of  way. 

meat  onleBS  it  ta  bIiowd  that  each  non-UBe  has  contianed  for  a  soffl- 
cient  length  of  time  to  indicate  an  intention  to  abandon.'  "A 
mere  temporary  enspension  of  the  enjoyment  of  the  nse,  which  is 
not  Tolantarj,  bnt  the  result  of  accident  or  of  cauBee  which  the 
party  claiming  the  right  cannot  control,  does  not  indicate  an  inten- 
tion to  abandon  the  right  to  the  easement.' 

Mere  silent  non-user  for  any  length  of  time  does  not  generally 
deprive  the  public  of  its  rights  in  a  highway.*  Certainly  ontil  a 
highway  is  required  for  actnal  use  so  that  the  public  authorities  may 
be  callenl  upon  to  open  it,  no  mere  non-user  for  any  length  of  time 
wlU  operate  as  an  abandonment  of  it* 

638.  But  If  a  highway  has  been  abandoned  for  a  great  length  of 
time  and  another  road  has  been  opened,  traveled  by  the  public,  and 
recognized  by  the  public  authorities,  an  abandonment  may  be  pre- 
sumed.* Acquiescence  for  even  a  few  years  in  the  discontinnance 
of  an  old  road  and  the  adoption  of  another  are  sufficient  to  show  an 
abandonment  of  the  old  road  in  the  absence  of  evidence  of  a  con- 
trary  intention.'  The  acceptance  of  the  new  way  in  place  of  the 
old  may  be  regarded  as  conclosive  of  the  abandonment  of  the  old/ 

'  Baltimoce  v.   Fricic,   83  Md.  77,  33  '  Galbraith    v.   LltlJcch,   73  111.   209; 

All.  Rep.  4351  Madison  v.  Gallagher,  Peoria  v,  Johnston,  56  III.  44;  Lewis- 

159  '"-   '°S-   "3<  43  ^'   ^'   R'P-  316;  ton  V.  Proctor,  27  III.  414;  Hartford  v. 

Power  V.  Watkins,  58   III.  380;  Lewis-  N.  Y.  &  N.E.  R.  Co..  sg  Conn.  250,  32 

ton  V.   Proctor,   27  111.   414;  Horejr  v.  Atl.   Rep.  37;    Beardslee  v.  French,  7 

Haverstraw,  1x4  N.Y.  273.  reversing 47  Conn,  laj,  iS  Am.  Dec.  86. 

Hun,  356;  Curran  V.  Louisville,  83  Ky.  *Gtube  v.  Nichols,  36  III.  93;  Cham- 

£28.  plln    V.    Morgan,   zo   111.   181;    Brocb- 

*  Madison  v.  Gallagher,  159  111.  105,  faausen  v.  Bochland,  137  111.  547,  37  N, 
113,  42  N.E.Rep.  316;  Mairev.Kruse,  E.  Rep.  458;  Shelby  v.  State,  10 
85  Wis.  302,  26  L.  R.  A.  449.  Humph.  165;  Warner  v,  Holyoke,  113 

•Sheen  v.  Stothart,  29  La.  Ann.  630;  Mass.  36a;  Pope  v.  Devereux,  s  Gray, 

Rowan   v,    Portland,   8   B.   Mon.   232;  409;  Hobart  v.  Plymouth  County,  loO 

Commonwealth  V.  McNaugher,  131  Pa.  Mass.  159;  Goodwin  v.  Marblehead,  I 

St.    55,    18   Atl.    Rep.   934;    Common-  Allen,  37;    Lyle  v.  Lesia,  64  Mich.  16, 

wealth  V.  MooTchcad,  118   Pa.  St.  344,  31  N.  W.  Rep.  23;    Horey  v.   Haver- 

12  Atl.  Rep.  434.  straw,  114  N.  V.  273,  36  N.  E.  Rep.  532, 

*  Parkerv.  St.  Paul,  47  Minn.  317,  50  See,  however,  Kelly  Nail  &  I.  Co.  v. 
N.  W.  Rep.  347;  Henshaw  V.  Hunt-  Lawrence  Furnace  Co.,  46  Ohio  St.  544, 
Ing,  I  Gray,  203;  Solberg  v,  Decorah,  j  L.  R.  A.  653,  39  N.  E.  Rep.  639. 
4iIo»a,50I;  Derby  v.  Ailing,  4oConn.  ''Flick's  Estate,  6  Kulp,  339;  Grnbe 
410;  Curran  v,  Louisville.  83  Ky.  628;  v.  Nichols,  36  111.  g2;  Brockhausen  v. 
Reilly  V.  Racine.  51  Wis.  526,  8  N.  W.  Bochland,  137  III.  547,  37  N.  E.  Rep. 
Rep.  4«7;  Childs  v.  Nelson,  69  Wis.  458;  Witter  v.  Damltz,  Si  Wis.  38s,  Ji 
"S.  33  N.  W.  Rep.  587.  N.  W.  Rep.  575. 
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ABANDONMENT  AND  OBSTBUOTION  OP  FDBUO  WATB.       [%%  539,  540. 

fi88.  A  mere  enorosohment  upon  a  highway  byutabattiitg  owner 
ia  not  sufiloient  to  divest  the  rights  of  the  publio.  The  f  net  that  an 
adjoining  landowner,  over  whose  land  one-lialf  of  a  highway  has 
been  laid,  has  encroached  npon  it  witli  a  fence  or  by  cultivation 
and  use,  doee  not  teaeen  the  right  of  the  public  to  use  the  entire 
width  of  the  liighway  when  the  exigencies  of  public  travel  make  it 
neccBsary,'  -Such  encroachment  may  not  bo  adverse  or  inconsist- 
ent with  tlie  public  eaeeraent.' 

An  abandonment  of  ■  a  portion  of  a  highway  is  not  shown  in  case 
the  public  travel  is  confined  to  a  road-bed  on  one  side  of  a  road 
sixty  feet  wide,  and  the  abutting  owners  have  fenced  in  the  part 
not  used  and  have  cultivated  it;  or  in  case  the  road-bed  is  in  the 
center  of  the  road  and  the  adjoining  proprietors  have  fenced  in  the 
portions  of  the  road  on  botli  sides  of  the  road-bed  and  used  such 
portions  for  sowing  grain  or  for  pasturing  cattle.' 

Where  the  public  are  entitled  to  an  e^eement  in  land,  either  as 
a  highway,  a  public  landing-place  or  a  common,  the  town  or  city 
in  which  the  premises  are  situated  has  no  authority  to  bind  the 
public  in  regard  to  tlie  extent  of  such  easement  by  a  submission  to 
arbitration.* 

640.  A  mode  of  vacating  or  disooatiQUing  highways  is  provided, 
for  by  statute.  The  Legislature  has  full  power  over  streets  and 
highways  and  may  invest  municipal  corporations  and  authorities 
with  the  power  to  discontinue  them.* 

'  Webb   v.    Butler   County,  53  Kau.  '  Lane  v,   Keanedjr,   13  Ohio  St.  4a; 

375.   34   Pac.    Rep.   973;    Pillsbury  v.  Fox  v,  Han.  11  Ohio,  414;  Carter  v.  La 

Brown,  Sa  Mc.  45°.  '9  Atl.  Rep.  858;  Grange,  6oTeK.  636. 

Driggs  V.  Phillips,   103  N.  V,  77,  8  N.  'Southern  Pac.  R.  Co.  v.  Ferris,  93 

E.  Rep.  514;  Woodruff  v.  Paddock,   56  CaJ^  263,  38  Pac.  Rep.  Sa3;  Walking  v. 

Hun,  3S8;  Humphreye  v.  Woodstown,  Lynch,  71  Cal.  3i,  11  Pac.  Rep.  80S. 

4B  N.  J.  L.  588,   595.  7  Atl.  Rep.  301 ;  *  State  v.  Peckham,  9  R.  I.  r. 

Schmidtv.  Draper  (Ind.),  36  N.  E.  Rep.  *  Meyer  v.  Teutopolis,  131  III.  553,  33 

709;  State  V.  Berdetta,  73  Ind.  185,  38  N.  E.  Rep.  651;  RlUbory  v.  Augusta, 

Am^  Rep.   117;    Brooks  v.   Riding,  46  79   Me.   7'.   8   Atl.   Rep.    150;  Cooper 

Ind.   is;    Hamilton  v.  State,  106  Ind.  v.  Detroit,  43  Mich.  584,  4  N.  W.  Rep. 

361,  7  N.  E.  Rep.  g;  Louisiana  Ice  Mfg.  26a;  State  v.  Morse,  50  N.  H.  9:  Brook 

Co.  V.  New  Orleans,  43  La.  Ann.  317.  v.  Horton,  68  Cal.   554,   10  Pac.  Rep. 

9    So.    Rep.     31 ;     Commonwealth    v.  304;  Heller  ».  Atchison,  T.  &  S.  F.  R. 

Moorehead.    tiS   Pa.   St.   344,   13  Atl.  Co.,  38  Kan.  635;  Gerhard  v.  Seekonk 

Rep.    414;      Kittaning     Academy     v.  Riv.    Bridge   Com'rs,   15   R.   I.   334,  5 

Browit.  41  Pa.  St,  abg;  Kopf  v.  Utter.  Atl,   Rep.  199;  Brooklyn  Park  Com'rs 

loi  Pa.  Si.  37.  V,  Armstrong,   45   N.   V.  334,   6  Am. 
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§1  541,  542.]  PCBLIO    BIOHTS   OP   WAT. 

In  some  States  where  the  rights  of  the  public  in  highways  cannot 
be  lost  by  adverse  posaeeBion,  these  rights  can  be  affected  and  the 
public  wAjs  can  be  vacated  only  in  the  mode  prescribed  by  statute.* 

641.  Whether  a  publio  way  has  been  diaooutdnued  bo  as  to 
defbat  the  right  of  the  publia  to  use  it  is  a  queatian  of  &ot.  It  is 
competent  to  show  in  proof  of  this  issue  that  tlie  alleged  way  had 
been  shut  up,  the  land  enclosed  by  permanent  fences  or  walls  and 
occupied  or  improved  for  purposes  inconsistent  with  its  use  as  a 
public  way,  for  a  long  series  of  years;  and  to  show  any  other  fact 
sufficient  to  found  a  legal  presumption  upon,  that  the  way  had  been 
discontinued  by  competent  authority.  '*  Such  a  presumption  would 
stand  on  the  same  grounds  as  that  of  a  non-appearing  grant,  or  a 
lost  record,  and  if  properly  supported  by  evidence  would  justify  the 
jury  in  inferring  that  whatever  was  aeeessary  to  give  legal  effect 
and  operation  to  a  discontinuance  of  the  way  was  rightly  done."  ' 

642.  Whether  a  highway  can  be  disoontiuued  without  t^e  oon- 
sent  of  the  abuttii^E  owners  or  compensation  made  to  them  for  the 
loss  of  the  easement,  is  a  question  upon  which  there  is  a  conflict  of 
authority.  If  the  easement  is  essential  as  a  means  of  using  and 
enjoying  the  abutting  property,  it  would  seem  that  a  discontinuance 
of  the  highway  would  be  a  special  injury  to  the  owner,  for  which 
he  would  be  entitled  to  compensation.*  The  discontinuance  of  the 
highway  would  be  a  "  taking  "  of  Ms  property  for  which  he  has  a 

Rep,   70;   Fearing  v.   Irwin,   js  N.  Y.  N.  E.  Rep.  458,  affirming  36  III.  App, 

4B6;  Coster  V.  New  York,  43  N.  Y.  sgg;  334. 

Paul  V.  Carver,  36  Pa.  Si.  M3,  67  Am.  'Cincinnati   v.    White,   6   Pel.   431; 

Dec.  413;   McGee's  App.   114   Pa.   St.  Indianapolis,  B.  &  W.  West   R.  Co.  v. 

470.  8  Atl.  Rep.  337;  Whilsett  v,  Uoion  Hartley,  67   III.  43g,  16  Am.  Rep.  634; 

Depot  &  R.  Co.,  roColo.  343,   15   Pac.  Butterworth  v.    Bartlcll,  50  Ind.   537; 

Rep.   339:  State  v.   Huggins,   47   Ind.  Cosby  v.  Owensville  &  R.  R.   Co.,   10 

536;  Gray  v.  Iowa  Land  Co..  26  Iowa,  Bush,   388;    Elizabeth  town.   L.   &   Big 

387;  Kimball  v.  Kenosha,  4  Wis.  311.  Sandy  R.  Co.  v.  Combs,  10  Bush,  3B3, 

'  Miller  v.  Corinna,  43  Minn.  391,  44  ig  Am.   Rep.   67;    Transvlvania   Uni~ 

N.  W.  Rep.   137;  Amsbey  v.  Hinds,  46  versity  v.  Lexington,  3  B.  Mon.  35,  37, 

Barb,  62a.  38   Am.   Dec.    173;    Pearsall  v.  Eaton 

•Holt  V.  Sargent,  15  Gray,  97,   loi,  County,  74Mich.  558. 43N.  W.  Rep.  77, 

per   Bigclow,   J.     And   see   Larson  v.  In  j1/aj-jafA«««j  the  statutes  ptovioe 

Fitzgerald,  87  Iowa,  403.  54  N.  W.  Rep.  for  damages  suffered  either  in  laying 

441:    Pope  V.   Devcreux,  5  Gray,  409;  out,    altering,    or    discontinuing    any 

Lathrop   v.   Central   Iowa   R.   Co.,  69  highway.     P.    S.    1883,   ch.   49,   %   14; 

Iowa,  105,  38  N.  W.  R«p.  46s;  Brock-  Hawkins  v.  BerLshi re  County,  Z  Allen, 

baDsen   v.   Bochland,   137   111.   547,  17  154. 
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ABA^IDOMHENT  AND  OBaTBUOTION  OF  PUBLIC  WAY8.        [§  543. 

conatitatioaal  right  to  compensation.  "  The  term  '  taking  '  should 
not  be  used  in  an  unreasonable  or  narrow  sense.  It  should  not  be 
limited  to  the  absolute  couTersion  of  property,  and  applied  to  land 
only;  bat  it  should  include  cases  where  the  value  is  destroyed  by 
the  action  of  the  gorernment,  or  serious  injury  is  inflicted  to  the 
property  itself,  or  exclusion  of  the  owner  from  its  enjoyment, 
or  from  any  of  the  appurtenances  thereto.  In  either  of  these 
cases  it  is  a  taking  witiuB  the  meaning  of  the  provision  of  the 
Constitntion. "  * 

643.  no  private  sotion  oan  be  maintained  for  the  aliandon- 
ment,  alienation  or  obstruction  of  a  public  wa^  unless  an  injury  to 
individual  rights  is  shown  which  is  not  an  injury  suffered,  in 
common  with  the  general  public'  The  reasons  for  this  rule  are 
stated  in  an  early  case  as  follows:  "Resolved,  that  the  plaintiff 
cannot  have  this  action,  because  the  ground  of  it  is  for  a  common 
nuisance,  for  which  an  action  will  not  lie,  unless  there  is  some 
special  damage  alleged,  or  where  the  party  grieved  can  have  no 
other  remedy;  bat  in  this  case  the  plaintiS  had  not  declared  upon 
any  particular  damage,  but  generally,  that  he  had  lost  the  liberty  of 
the  passage,  etc.,  and  therefore  this  action  will  not  lie;  and  chiefly 
to  avoid  midtiplicity  of  actions;  for  by  the  same  reason  tliat  it  may 
be  brought  by  the  plaintiff  it  may  be  maintainable  by  every  person 
passing  that  way."  * 

One  who  has  title  to  land  occupied  by  a  public  highway  cannot 
maintain  ejectment  against  another  unless  he  shows  that  the  other- 

'Pearaall  v.  Eacon  County,  74  Mich.  R.  Co.,  17  Conn.   373;  Shaubut  v.  St. 

558,4a  N.   Y.   Rep.  77,  per  Sherwood,  Paul  &  Sioux  City  R.   Co.,  31   Minn. 

C.  J.  502;  DaWBon  v.  St.  Paul  FireiMarine 

■  Aldiich  V.  Minneapolii  (Mtoa.),  53  Ins.  Co.,  15  Minn.  136,  3  Am.  Rep.  109; 

N.   W.   Rep.   1072;  Jacksonville,   T.  &  Rochette  v.  Chicago  Mil.  &  St.  Paul  R. 

K.  W.  R.  V.  Thompson,  34  Fla.  346, 350,  Co.,  33  Minn.  301,  30  N.  W.  Rep.  140; 

Liddeo.  C.  J..  16  So.  Rep.  390,  36  L.  R.  GrilEn  v.   Sanboratoo,  44  N.    H.  346; 

A.  410;  Stetson  v.  Faxon,  19  Pick.  147,  Aram  v.  Schallenberger,  41  Cal.  449; 

31  Am.   Dec.  123;  Dodge   v.   Pennsyl-  Rude  v.   St.  Louis,  93  Mo.  408,6  S.  W. 

vania  R.  Co..  43  N.  J,  Eq.  351,  11  Atl.  Rep.  357;  Stout  v.  Noblesville  &  E.  G. 

Rep.  7;i;   Hobson  v.  Philadelphia,  15s  Road   Co.,   83   Ind.   466;  Cummins  v. 

Pa.  St.  131,  35  Atl.   Rep.   1046;  Turner  Seymour,  79   Ind.   491.   41   Am.  Rep, 

V.  Wiliiamg.  76  Mo.  617;  Storm  v.  Bar-  61S;  Enos  v.  Hamilton,   17  Wis.  356; 

ger,  43  III.  App.  173;  Gilbert  V.  Greeley,  Carpenter  v.  Mann,  17  Wis.  155. 

S.   L.   &   P.   Ry.   Co.,   13  Colo.  501,  22  'Paine  v.   Paririch,  Carlhew's  Rep, 

Pac.   Rep.  814;    Seeley  v.   Bishop,   19  191,    193.     See   also  WinCerbotConi   v. 

Coon.   138;   O'Brien  v.  Norwich  &  W.  Lord  Derby,  L.  R.  3  Exch.  316. 
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§§  544,  545.]  FnBLic  riqhtb  of  way. 

has  taken  exclasire  pOBfiesBiou  or  has  impoeed  apoa  the  land  some 
burden  ineonsisteiit  with  the  pablic  easement.' 

644.  A  dedication  of  a  vay  to  the  publio  does  not  oon&r  any- 
private  easement.  There  is  no  private  right  of  action  for  an  inter- 
ference with  the  public  right  of  way  nnleaa  the  party  has  enfiered 
private  damage.'  "  There  is  no  doabt  ae  to  the  general  rolee  of  law 
upon  this  enbject.  An  individual  oannot  maintain  a  private  action 
for  a  public  nuisance  by  reason  of  any  injury  which  he  suffers  in 
common  with  the  public.  The  only  remedy  is  by  indictment  or 
other  public  proeecution.  But  if,  by  reason  of  a  public  nuisance, 
an  individual  sustains  peculiar  injury,  differing  in  kind,  and  not 
merely  in  degree  or  extent,  from  that  which  the  general  public  sus- 
tains from  the  same  cause,  he  may  recover  damages  in  a  private  suit 
for  such  poouliar  injm-y.  The  difficulty  usually  is  in  applying  these 
rules,  and  determining  what  injuries  are  peculiar  and  different  in 
kind  from  the  common  public  injury. " ' 

A  permanent  obstruction  of  a  public  way  is  a  puJ)Uc  nuisance, 
the  continuance  of  which  may  be  enjoined  in  equity  at  the  suit  of 
the  municipal  corporation  in  which  the  way  is  situated,  or  the 
obstruction  may  otherwise  be  abated  as  a  nuisance.* 

646.  A  deed  of  a  right  of  way,  suligaot  to  Oie  right  of  the  publio 
to  use  it,  is  held  to  amount  to  a  reservation  of  the  use  of  it  by  the 
grantor,  ao  that  he  may  maintain  trespass  against  one  who  obstructs 
the  way.  Two.  adjoining  landowners  conveyed  to  a  third,  whose 
land  lay  back  of  theirs,  a  strip  of  land  one  rod  wide  on  each  side  of 
the  dividing  line  of  their  respective  farms,  to  enable  the  grantee  to 
reach  the  highway,  subject  to  the  right  of  the  public  to  the  use  of 
said  granted  premises.     In  a  suit  by  one  of  the  grantors  against  the 

'WestUke  v.  Koch,  134  N.  Y.  58,  31  South    Reading,   3  Allen,   501;  Hines 

N.  E.  Rep.  331;  Reformed  Church  v.  v.  Johnston,  95  Ga.  639,  651,  33   S.  E. 

Sctaoolcreft,  6s  K.  Y,  134, 150;  Wager  v.  Rep.  470. 
Troy  Union  R.  Co.,  35  N.  Y.  536.  'Brayton   v.  FalL  River,   113  Mass. 

'  Pearson  v.  Allen,  151  Mass.   79,  13  ai8,  337,  18  Am.  Bep.  470,  p«r  Morton, 

N.   E.   Rep.   731;  Breed   v.   Lynn.   ia6  J.     And  see  Fall  River  Iron  Works  Co. 

Mass.  367,  370;   Thayer  v.  New  Bed-  v.   Old  Colony  &  Fall  River  R.  Co.,  5 

ford    Railroad,     135    Mass.     353,    257  Allen,   aii;    Wjllard  v.   Cambridge,   3 

Brayton  v.   Fall  River,    113   Mass.  318.  Allen,  574;  Brightman  v.  Fairhaven,  7 

18  Am.  Rep.  470;  Geer  v.  Fleming,  no  Gray,  371;    Blood  v.  Nashua  &  L.  R. 

Mass.    39;     Brainard    v.   Connecticut  Co.,  3  Gray,  137,  61  Am.  Dec.  444. 
River  R.  Co.,  7  Cush.  506,  jio:  Smith       *Reed  v.  Birmingham,  93  Ala.  339* 

V,  Boston,  7  Cnsh.  354,  355;  Willard  v.  9  So.  Rep.  161, 
Cambridge,  3  Allen,  574;  Hartshorn  v, 
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ABASDONUENT  AND  OB8TKDCTIOH  OF  FtlBLIO  WATS.        [§  546. 

other  for  obstructdng  the  tight  of  way  so  granted,  it  was  held  that 
it  vna  not  neoesaary  that  the  town  should  lay  out  a  public  highway 
over  the  granted  premises  before  plaintiffs  oonld  avail  themselves  of 
their  free  ose,  which  right  was  eecored  to  them  under  the  deed 
without  any  action  by  the  township,  the  deed  itself  limlttegthe 
pnrpoae  for  which  the  land  eould  be  need  to  a  public  way.' 

646-  But  if  an  obstmotion,  placed  in  a  highway,  oausea  a  special 
and  peculiar  Injury  to  an  individaal  whloh  is  not  oonuaon  to  all 
persons  using  the  highway,  as  where  it  interferes  with  access  to  his 
land,  he  may  maintain  a  private  action  for  damages  or  an  action  for 
the  abatement  of  the  nuisance.'  The  injury  in  such  case  must  be 
peculiar  in  kind  and  differ  not  merely  in  degree  and  extent  from 
that  which  the  general  public  sustains  from  the  same  cause.* 

An  alley  opened  and  established  or  recognized  by  proper 
municipal  authority  or  by  public  use  is  a  public  way,*  But  an  alley 
is  intended  primarily  as  a  local  accommodation  for  a  limited  neigh- 
borhood. If,  therefore,  the  alley  is  obstructed  or  discontinued,  the 
persons  for  whose  use  it  was  primarily  established  are  injured  in  a 
special  way.  "  Hence  a  claim  made  by  a  member  of  that  limited 
neighborhood  is  not  open  to  the  objection  that  his  injury  is  of  a  like 
character  to  that  which  any  member  of  the  commnnity  is  subjected, 
differing  only  in  degree."  " 

■Bane  v.  Bean,  63  Mich.  6sz,  30  N.  R.  A.  6qsjETans  v.  Chicago,  St.  P.  M.  & 

W.  Rep.  373.  O.  R.  Co.,  86  Wis.   597,   603,  37  N.  W. 

•Chichesterv.  Lethbridge,  Willes,  71;  R=p.  3S4;  Hay  v.  Weber,  79  WU.  587, 

Wilkes  V.   Hungerford  Market  Co.,  a  sgi.  48  N.  W.  Rep.  859;  Zeitel  v.  WcBt 

Bing.  N.  R.  aSi;  Frit*  v.  Hobson.  14  Bead,  79  Wis.  316,  4B  N.  W.  Rep.  379; 

Ch.   D.    S4»;   Corning  v.    Lowerre,   6  Carpenter  v.  Mann,  17  Wis.  155;  Helm 

Jobns.  Ch.  439;    Flynn  v.  Taylor,  137  v.  McClare.  107  Cal   199,  40  Pac.  Rep. 

K.  Y.  S96.  28  N.  E.  Rep.  418,  14  L.  R.  437;  Hargro  v.  Hodgdon,  89  Cal,  6^3, 

A.  556;  Smith  V.  Putnam,  61  N.  H.  369,  36  Pac.  Rep.  1 106;  Rude  v.  St.  Louis,  93 

38  N.   E.   Rep.  418,    Rosa    v.   Thomp-  Mo.  408,  6  S.  W.  Rep.  357;  Ferrenbacb 

■on,  78  Ind.  90;  AutcnrJelb  V.  St.  Louts  v.  Turner,  86   Mo.   416,  56  Am.  Rep. 

&  S.  F.  R.  Co.,  36  Mo.  App.  354,  260-  437;  Lackland   v.   North   Mo.    R.  Co., 

•Brayton   v.    Fall   River,  113  Mass.  31   Mo.    180;    Ellsworth  v.  Chickasaw 

ai8,  337.  iS  Am.  Rep.  470;  Willard  v.  County,  40  Iowa,  571. 

Cambridge,    3    Allen,    574;     East    St.  *  Bogard  v.  O'Brien  (Ky.)  30  S.  W. 

Louis  V.  O'Flynn.  119  111.  aoo,  59  Am.  Rep.  1097;  Chicago  v.  Sawyer  (IlL)  46 

Rep.  79s;  Stout  V.  Noblesvllle  &  E.  G.  N.    E.    Rep.   759  :  Bannon  t.  Murphy 

Road  Co.,  83  Ind.  466;  Knox  v.  New  (Ky.)  3S   S.   W.    Rep.  889;  Gargan   v. 

York,  55  Barb.  404:  Clark  v.  Say  brook,  Louisville.  N.  A.  &   C.  R.  Co.,  89  Ky. 

SI  Conn.   313;  Mabler  v.  Brumdcr,  93  aia,  13  S.  W,  Rep.  359. 

Wis.  477,  66  N.  W.  Rep.  50a.  503.  3'  L.  '  Horton  v.  Williams,  99  Mich.  433, 
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§  547.]  PrBLIC   BIGHTS   OF   WAYS. 

647.  An  obstraotion  of  a  street  that  prerenta  the  owneT  of  an 
abutting  lot  from  having  free  aooeu  from  the  street  to  his  laud 
is  a  damage  to  him,  diSoreat  in  kind  from  that  suffered  b^  the 
pnblic  at  large,  and  he  may  maintain  an  action  in  his  own  name 
against  the  person  caosing  auch  obetructioQ. '  "  It  is  settled  law 
that  the  owner  of  a  lot  abutting  upon  a  street  may  have  a  peculiar 
and  distinct  interest  in  the  easement  in  the  street  in  front  of  his  lot. 
This  interest  includes  the  right  to  have  the  street  kept  open  and 
free  from  any  obstruction  which  prevents  or  materially  interferes 
with  the  ordinary  means  of  ingress  and  egress  to  and  from  his  lot. 
This  is  an  interest  distinct  from  that  possessed  by  the  general 
public,  and  is  a  right  appendant  to  the  lot  and  the  improvement^ 
thereon.  Sach  means  of  ingress  and  egress  are  as  much  property 
as  the  lot  itself.  *  *  *  The  location  and  operation  of  a  rail- 
road upon  a  public  highway  may  occasion  incidental  inconvenience 
to  an  abutting  landowner,  but  until  the  road  cuts  off  or  materially 
interrupts  his  means  of  access  to  his  property,  or  imposes  soma 
additional  burden  on  his  soU,  his  injury  is  the  same  in  kind  as  that 
which  the  community  in  general  suffers.  Injuries  which  result  from 
the  careful  construction  and  operation  of  a  railroad  on  the  land  of 
another  are  conmion  to  all  those  whose  lands  are  in  close  proximity 
to  such  road,  and  for  such  injuries  there  can  be  no  recovery  in 
the  absence  of  a  statute  entitling  the  owner  to  maintain  such 
action."* 

427,  per  McGrath,  C.  J.,  5S  N.  W.  Rep.  64;  Dantier  v.  Indianapolis  Union  R. 

369;  Kimball  V.  Homan,  74  Mich.  6gg,  Co.,  141  Ii»i.  txH,  39  N.  E.  Rep.  333, 

4a  N.  W.  Rep.  167:  Goss  v.  Highway  50  Am.  St.   Rep.  343;  Morris  &  E.  R. 

Commissioner,  63  Mich.  608,  30  N.  W.  Co.    v.    Pruddeo,    30    N.  J.   Eq.   530; 

Rep.   ig7;  Bagley  v.  People,  43  Mich.  Aldrich  v.  Minneapolis  (Minn.)   S3  N, 

355,  5  N.  W.  Rep.  415.  W.  Rep.  1073;  Barnum  v.  Transfer  R. 

'  Schulte  V.   Northern  Pac.   T.  Co,,  Co.,  33  Minn.  365,  33  N.  W.  Rep,  538; 

50  Cal.   593;  Bannon   v.  Mnrphy  (Ky.)  Brabben  v.  Minn.  R.  Co..  zq  Minn.  41, 

38  S.  W.   Rep.   889;  Cardan  v.  Louis-  11  N.  W.  Rep.   134;  Hayes  v.  Chicago, 

ville,  N.  A.  &  C.  R,  Co.,  89  Ky.  aia,  13  Si.  P.,  M.  &  O.  R.  Co.,  46  Minn.   345, 

5.  W.  Rep.  259:  Selden  v.  Jacksonville,  49  N.  W.  Rep.  61 :  Leavenworth,  N.  & 

aS  Fla.  55S,  loSo.  Rep.  457,  14  L.  R.  A.  S.   R.   Co.   v.  Curtan,  51   Kan.  431,  33 

370;  Decker  v.  Evansvilic,  S.  tc  N.  R.  Pac.   Rep.  397;  Evans  v.  Chicago,  St. 

Co.,  133  Ind-  493,  33  N.  E.  Rep.  349;  P.,  M.&O.  R.Co.,  86Wis.597,  57N.  W. 

Passion  v.    Landrey   (Ind.)  24    K.    E.  Rep.  354,  39  Am.  St.  Rep.  908. 

Rep.  96;  Indiana,  B.  &  W.  R.  Co.  v.  *  Decker  v.  Evansville,  S.  &  tH.  R. 

Eberle,  no  Ind.  543.  11  N.  E.  Rep.  467;  Co.,  133  lod-  493.  49^.  497.  per  CoSey, 

Harding  V.  Cowgar.  137  Ind.  345,  36  N.  C.  J. 
E.  Rep.  799;  Powell  v.  Bunger,9i  Ind. 
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ABAHDOHMEKT  AHD  OBBTBnOTIOM  OF  PHBUO  WATB.       [§§  548,  549. 

648.  This  rale  applies  although  the  fee  of  the  street  is  In  tiie 
municipality.  "It  is  undoubtedly  the  prevailing  doctrine  of 
American  jurisprudence  that  the  owner  of  a  lot  abutting  on  a  city 
street,  the  fee  of  which  a  in  the  monicipality,  has,  by  virtue  of 
proximity  special  and  peculiar  rights,  facilitieB  and  franchises  in  the 
street,  not  common  to  citizens  at  large,  in  the  nature  of  easements 
therein,  constituting  property,  of  which  he  cannot  be  deprived  by 
tlie  Legislature  or  municipality,  or  by  both  combined,  without  com- 
pensation."  ' 

The  abutting  owners  have  an  easement  in  a  street  in  front  of 
their  property,  although  the  fee  of  the  street  is  in  the  municipality 
and  this  easement  is  a  property  right  of  which  they  cannot  be 
deprived  without  just  compensation.  While,  therefore,  the  Legis- 
lature may  direct  the  closing  of  a  street  and  may  empower  the 
municipality  to  discontinue  its  use  as  such,  this  power  is  subject  to 
the  constitutional  prohibition,  and  it  may  not  be  exercised  so  as  to 
deprive  an  abutting  owner  of  the  access  to  his  premises  furnished 
by  the  street,  without  making  compensation;  at  least  unless  there  is 
provided  or  left  for  him  other  means  of  access.' 

S48.  The  dlsoontinuanoe  of  a  highway  by  legialative  or  mn- 
nioipal  authority,  which  prevents  aooesB  to  the  property  of  an 
abutting  owner,  is  a  taking  of  the  property  for  which  he  is  entitled 
to  compensation  under  the  constitutional  provision  that  property 
cannot  be  taken  for  public  use  without  compensation.* 

'  Kane  v.  New  York  El.  R.  Co,,  las  '  Egerer  v.  K.  Y.  C.  &  H.  Rivet  R. 

N.  Y.  164,  r8o,  26  N.  E.  Rep.  378,  per  Co.,  130  N.  Y.  108,  39  N.  E.  Rep.  95, 

Andrews,  J.,  citing  Crawford  v.  Dela-  14  L.  R.  A.  381. 

ware,   7   Ohio   St.  4S9;    Cincinnati    &  'Cincinnali    v.   White,   6   Pet.   431; 

Spring  Grove  Ave.  St.  R.  Co.  v.  Cum-  Gebhardl  v.  Reeves,  75  111.  301;  Meyer 

minsville,  14  Ohio  St.   533;   Jefferson-  v.  TeulopoHs,  131  111.  553,  33  N.  E.  Rep. 

ville.   M.  &   I.  R.  Co.  v.    Eslerle,    13  651;     Indianapolis  v.   Kingsbury,    loi 

Bush,  667;  Lackland  v.  N.  M.  R.  C  .  ,  Ind.   300.   51   Am.   Rep.   7491  Cook   v. 

31   Mo.   180;  South  Carolina  R.  Co.  v.  Quick,  137  Ind.  477,  36  N.  E.  Rep.  1007; 

Sleiner,  44  Ga.  546;  Central  Branch  U.  Butlerworth  v.   Bartlell.   50  Ind.  537; 

P.   R.  Co.  v.   Twine,   33  Kan.   585,  33  State  v.  Berdetta,  73  Ind.   185,  38  Atn. 

Am.   Rep.  303:  Central  Branch  U.  P.  Rep.  117;  Pearsallv.  Eaton  County,  74 

R.  Co.  V.Andrews,  30  Kan.  590,3  Pac.  Mich.   558,   4   L.   R.  A.   193,43  N.  W. 

Rep.  677;  Theobold  v.  Louisville,  K.  O.  Rep.   77;  Moose  v.  Carson,   104  N.  C. 

AT,  R.  Co.,  66  Miss.  279, 6 So.  Rep.  830;  431,  10  S.  E.  Rep.  689,  7  L.  R.  A.  548; 

Burlington  &  M.  R.  Co.  V.  Reinhackle,  Bannon    v,    Rohmeiser,    90    Ky.    48; 

15  Neb.  279, 18  N.  W.  Rep.  69:  Haynes  Transylvania  University  v.  Lexington, 

V.  Thomas,   7  Ind.  38;    Rensselaer  v.  3  B.  Mon.  27,  38  Am.  Dec.  173;    Fer- 

Leopold,  106  Ifld.  39,  5  N.  E.  Rep,  761.  renbach   v.  Tamer,  86  Mo.  416;  Heard 
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§  A60.]  PCBUO   BIGBTS   07  WAT. 

There  are,  Iwwever,  Adjudications  to  the  effect  that  the  abatting 
owner  is  entitled  to  do  damageB  upon  the  discontinuaDce  of  the 
highway,  although  acoesB  to  his  property  is  thereby  cut  off.'  It  is 
said  that ' '  a  public  road  belongs  to  nobody  but  the  State ;  and  when 
the  goTernment  sees  proper  to  vacate  it,  the  consequentiaL  loss,  if 
tiiere  be  any,  must  be  borne  by  those  who  soffer  it,  just  aa  they 
would  bear  what  might  result  from  a  refusal  to  make  it  in  tiie  first 
place."' 

660.  Bat  one  oanuot  reoover  damages  for  the  closing  of  a  street 
upon  wUtdi  bin  property  does  not  abat,  though  it  b  in  proximity 
to  it,  nor  for  the  closing  of  a  portion  of  the  street  upon  which  his 
land  abuts  at  a  distance  from  it,  not  preventing  his  access  to  his 
land;  for  in  such  case  there  is  no  physical  interference  with  Ms 
property,  nor  is  there  any  right  or  easement  connected  therewith, 
or  annexed  thereto,  affected-  In  such  case  he  suffers  no  injury 
which  is  special  or  pecnliar  to  him.'  The  discontinuance  of  a  part 
of  a  street  in  a  city  is  not  a  ground  of  action  by  an  owner  of  land 
on  another  street,  into  which,  opposite  his  land,  the  part  of  the 
street  discontinued  runs  obliquely,  if  tiie  means  of  access  to  his 
estate  remain  ample,  although  its  money  value  is  diminished  by  tlie 
diversion  of  travel,  and  it  is  immaterial  that  a  small  point  of  land, 
of  which  he  owns  the  fee  subject  to  the  public  right  of  way,  touches 
the  discontinued  part  of  the  street.'     If,   however,   all  access  to 

V.   Brooklyn.  60  N.  Y.  843;  Knight  v.  New  York  Cent.   R.  Co.,  43  N.  Y.  42; 

Heaton,  33  Vt.  4S0.  RadcIiSe  v.  Brooklyn,  4  N.  Y.  195,  53 

■  Barr  v.  Oshaloosa,  45   Iowa,   zj$;  Am.  Dec.  357:  Coster  v.  Albany,  43  N. 

Brady  v.  Skinkle,  40  Iowa,  57b:  Etta-  Y.  399;  State  v.  Elizabeth,  54  N.  J.  L. 

worth   V.  ChicasBW  Co..  40  lona,  571;  463,  34  All,   Rep.  495;   Shaubut  v,  St. 

Grove  v.  Allen,  93  Iowa,  J19:  McGee's  Paul   &  S.  C.   R.   Co.,   31   Mian.   5o3; 

App.,  114  Pa.  Si.  470;  Paul  v.  Carver,  Davis   v.  Hampshire   County  Com'rs, 

34Pa.St.307,zii,64Am.Dec.649;Mer-  153  Mass.  318,   11   L.  R.  A.  750,  a6  N. 

cer  V.  Pittsburgh,  F.  W.  &  C.  R.  Co.,  36  E.  Rep.  S4S;  Smith  v.  BostoD,  7  Cush. 

Pa.  St.  99.  354;    Castle   v.   Berkshire  County,   tl 

•  Paul  V.  Carver,  jtifra,  per  Black.  J.  Gray,   26;  East  St.   Louis  v.  O'Flyoo, 

•Glaspawv.St.  Louis,  107M0.198,  17  119  HI.  300,   10  V.  E.  Rep.  395,  jg  Am. 

S.  W.  Rep.  743;  Kings  County  F.  Ins.  Rep.  795;  Gerhard  v.  Bridge  Commis. 

Co.  v.  Sievens,  101  N.  Y.  411,  5   N.  E,  sioners,  15  R.  I.  334,  5  Atl.  Rep.  199. 

R«P'  3S3 ;  Amencan  Bank  Note  Co.  v.  *  Slannood  v.  Maiden,  157  Mass.  17, 

Now  York  El.  R.  Co.,  isg  N.  Y.  353,  39  33  N.   E.  Rep.  701.    16   L.   R.  A.   591; 

N.  E.   Rep.   303;    Uline  v.  New  York  Smith  v.  Boston,  7Cush.  354;  Jackson. 

Ceot.  &  H.   R.  Co.,  loi  N.  Y.  98,  4  N.  ville,  T.  &  K.  W.  R.  Co.  v.  Thompson. 

E.  Rep.  536;  Moyer  V.  New  York  Cent.  34   Fla.   346,   16   So.  Rep.   39a.   36   L, 

&  H.  R.  Co.,88N.  Y.3St;  Bellinger  v.  R.  A.  410;  Buhl  v.  Fort  Street  U.  D. 
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ABAinWKMBNT  AND  OBSTBtTOTION  OF  PUBLIC  WATB.       [§§  551,  552. 

one's  property  ia  cat  off  by  tlie  diflcontinuance  of  a  way,  or  by  on 
obstruction  of  the  way,  not  in  front  of  his  property,  but  near  to  it, 
be  is  entitled  to  compensation,  for  the  injury  is  not  the  same  in 
kind  as  that  suffered  hy  the  general  pnblic'  If  upon  the  closing  of 
a  highway  there  is  another  public  way  left  open  by  which  a  property 
owner  may  have  access  to  his  property,  he  is  not  entitled  to  damages.* 

661.  An  encroachment  upon  a  public  park  may  be  enjoined  in  a 
suit  by  an  individual  whose  property  is  injured  by  the  encroach- 
ment; as,  for  instance,  the  owner  of  a  dwelling-house  and  land 
fronting  on,  a  common  or  public  park  can  maintain  a  bill  for  an 
injunction  against  his  neighbor  who  seeks  to  destroy  the  common  by 
enclosing  a  large  part  of  it  for  his  own  use ;  for  tbe  reason  that  the 
complainant's  property  is  greatly  enhanced  in  value  by  its  situation, 
frooting  the  common,  and  would  be  greatly  injured  by  the 
encroachment  upon  the  common.  He  is  not  a  mere  volunteer, 
assuming  to  protect  the  rights  of  the  public,  but  a  party  aggrieved, 
who  is  seeking  to  protect  his  private  interests.' 

562.  When  a  highway  is  abandoned  as  such  the  land  tveod  of 
the  public  inourabranoe  is  restored  to  the  abutting  proprietors  who 
owned  the  fee  of  the  land  subject  to  the  public  easement.*    Under 

Co.,  gS  Micb.  596,57  N.  W.  Rep.  829,  Co.,  124111.335, 15  N.E.  Rep.  S54;  Get^ 

23  L.  R.  A,  392,  hardl  v.  Reeves,  75   111.  301;  St.  John 

'  Brakken  v.  Minneapolis  &  St.  L.  R.  v.  Qultiow,  72  III.  334;  Hunter  v.  Mid- 
Co.,  29  Minn.  41,  11  N.  W.  Rep,  ia4-  dleton,  13  111.  50. 

'FcHiing    V.    Inrin,    55  N.    V.   486;  Indiaiu:  JefiersonvilleM.&I.  R.  Co. 

Coster  V,  Albany,  43  N.  Y.  399.  v.  O'Connor,  37  Ind.  95. 

'Wbeeler  v.  Bedford.  54  Conn.  144,  Iowa:    Bradj   v.  Shinkle,  40  Iowa, 

7  All.  Rep.  22;    Broirn  y.  Manning,  6  576;  Day  v.  Schroeder,  46  Iowa,  546. 

Ohio,  198,  17  Am.  Dec.  355;  Hills  v.  Kuhu:  Showalter  v.  SoDthem  Kan. 

Miller,  3  Paige,  254,  24  Am.  Dec.  218;  R.  Co.,  49  Kan.  421,  32  Pac.  Rep.  43; 

Watenown  v.  Coi*en,  4  Paige,  510,  27  Cballis  v.  Atchison  Union  Depot  &  R. 

Am.  Dec.  So.  Co.,   45    Kan.    398,  25  Pac.  Rep.  894; 

*  Harris  v.  EIHott,   10  Pet.  25;  Bar.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Patch,  28 

clayv.  Howell,  6   Pet.   49B;   Banks  v.  Kan.470. 

Ogden,  2  Wall,  57.  K«tiWky!  West  Covington  v.  Frek- 

OalUania:  Bigelowv.  Ballerino(Ca1.)  Ing,  8  Bush,  lar. 

41  Pac.  Rep.  14.  KiMMhOMttt :  Alden  v.  Murdoch,  13 

OoBSWtimtt:    Benharo   v.   Potter,    53  Mass.  356;  Parker  v.  Framingham,  S 

Conn.  24S.  Met.  ate;  Fairfield  v.  Williams,  4  Mass. 

□Un^;  Thomsen  v.  McCormiclc.  136  437. 

III.   135,  26  N.  E.   Rep.  373;  Meyer  v.  KliUMMta:  Lamm  v.  Chic.  Si.  P.  H. 

Teotopolis,  131  111.  55a,  23  N.  E.  Rep.  &  O.  R.  Co.,  45  Minn.  71,  10  L.  R.  A. 

651;  Hamilton  v.  Chicago,  B.  &  Q.  R.  a68,  47  N.  W.  Rep.  455. 
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§  552.]  PiTBUo  moHTfl  of  wat. 

a  common-law  dedication  the  fee  or  legal  title  of  the  land  compos- 
ing a  highway  remaine  in  the  owner  maldng  the  dedication,  subject 
only  to  the  public  easement,  and  npou  the  conveyance  of  the  abnt- 
tiug  land  the  title  in  fee  to  the  center  of  the  highway  passes  to  the 
grantee,  sabject  to  the  right  of  tite  pablic  to  use  the  same  sb  a  high- 
way.' Under  a  statutory  dedication  the  fee  passes  to  the  munitnpal 
corporation,*  and  upon  a  discontinuance  or  abandonment  of  the 
highway  the  title  reverts  to  the  original  owner  who  dedicated  the 
land  to  the  public,  and  not  necessarily  to  the  abutting  owner.' 

In  like  manner  when  land  dedicated  to  the  public  as  a  common,  a 
park  or  bnrying-gronnd,  or  for  any  other  pubhc  use,  by  a  convey- 
ance in  fee,  is  abandoned  for  such  use,  it  reverts  to  the  dedicator  or 
his  repreeentativea.* 

The  easement  which  the  public  has  in  a  highway  does  not  merge 
in  the  fee  of  the  servient  estate  when  this  is  acquired  by  the  State, 
but  the  State  holds  it  subject  to  the  servitude  of  the  public  way.* 

Were-  a  canal  was  located  and  constructed  along  one  side  of  a 


glariMtppt!  Nicholson  v.  Siockett, 
Walkei,  67. 

ll«biuk&:  Omaha  Southern  R.  Co.  v. 
Beeson,  36  Neb.  361,  54  N.  W.  Rep. 
557. 

Hnr  York :  Heard  v.  Brooklyn,  60  N. 
Y.  a+a;  Wallace  v.  Fee,  50  N.  V.  694; 
Wheeler  v.  Clark,  58  N.  Y.  a67;  Dun- 
ham v.  Williams,  36  Barb,  136;  Hooker 
V.  Utka  &  M.  Tump.  Road  Co..  la 
Wend.371;  VanAmringev.  Barneit,  8 
Botw.  357,  373;  Flick's  Estate,  6  Kulp, 
339. 

Ohio;  Stevens  v.  Shannon,  6  Ohio  C. 
C.  14*. 

TumiyWuilA:  Paul  v.  Carver,  34  Pa. 
St.  307,  64  Am.  Dec.  649;  Cox  v. 
Freed  ley,  33  Pa.  St.  134. 

Tsinint:  Pettibone  v.  Purdy,  7  Vt. 
514- 

Wlieoniln :  Kimball  v.  Kenosha,  4 
Wis.  331;  Goodall  V.  Milwaukee,  5  Wis. 
33;  Milwaukee  v.  Milwaukee  &.  B.  R. 
Co.,  7  Wis.  8s;  Ford  v.  Chicago  &  N. 
W.  R,  Co.,  14  Wis.  609,  80  Am.  Dec. 
791;  Weisbrodv.Chic.  &N.W.  R.  Co., 
18  Wis.  35,  86  Am.  Dee.  743;  Hegar  v. 
Chic.  &  N.  W.  R.  Co.,  36  Wis.  624; 
446 


Burbach  v.  Schweinler,  56  Wis.  386,  14 
N.  W.  Rep.  449. 

By  the  civil  law,  upon  en  abandon- 
ment of  a  highway  the  title  remains  in 
the  sovereignty.  Mitchell  v.  Bass,  33 
Tex.  359. 

■  See  gg  »6,  ISl.  Thomsen  v.  Mc- 
Cormick,  136  III.  135,  36  N.  E.  Rep. 
373;  Hamilton  v.  Chicago,  B.  &  Q.  R. 
Co.,  134  III-  235,  'S  N.  E,  Rep.  854. 

'§§«*,  447. 

»Wirt  V.  McEnery,3i  Fed.  Rep.  233; 
Canal  Trustees  v.  Havens,  11  III.  554; 
Hyde  Park  v.  Borden,  94  III.  36;  Helm 
V.  Webster,  S;  III.  116;  Gebhardt  v. 
Reeves,  75  III.  301.  But  that  the  land 
(n  such  case  joins  to  the  adjacent  lot- 
owner,  see  Day  v.  Schroeder,  46  Iowa. 
546;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Patch,  38  Kan.  470;  Stevens  v.  Shan- 
non, 6  Ohio  C.  C.  141. 

*  Mahonning  County  v.  Young,  8  C. 
C.  A.  37,  59  Fed.  Rep.  96;  Board  of 
Education  v.  Edson,  18  Ohio  St.  33i. 
336;  Zinc  Co.  v.  La  Salle,  117  111.  4".  8 
N.  E.  Rep.  8t. 

'  People  V.  Marin  County,  103  Gal. 
333,  37  Pac.  Rep.  ao3,  a6  L.  R.  A.  659- 
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ABANDONUEKT  AND  OBSTRUCTION  OF  PDBLIO  WAT8.        [§  553. 

highwaj  and  land  was  taken  upon  the  opposite  side  for  a  snbstitate 
highway,  and  snbsequentlj  a  railroad  wae  located  along  the  bank  of 
the  canal  which  was  abandoned,  and  still  later  the  railroad  company 
abandoned  the  nse  of  the  canal  bank  for  its  track,  and  released  its 
interests  in  the  old  highwaj  to  the  town,  it  was  held  that  the 
adjoining  owner,  holding  the  fee  of  the  land  occupied  by  the 
original  highway,  which  ceased  to  be  a  highway  when  the  snbetitnte 
highway  was  established,  upon  the  construction  of  the  canal  con- 
tinued to  own  the  fee,  subject  only  to  the  easement  of  the  canal; 
and  that  when  the  canal  was  abandoned  and  the  railroad  track 
removed,  the  land  freed  from  the  easement  of  the  canal  and  the 
easement  of  the  railroad  became  the  unincumbered  property  of  the 
adjoining  owner.' 

'  Beahun  v,  Poner,  5a  Cono.  34S. 
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LIOHT  AND  AtB. 


I.  By    Express  Gram  or  Covenant,  I  III.  By  Implied  Grant  la  Case  ot  Lease, 
553-556.  570-572- 

II.  By  Implied  Grant  or  Reservation,]  IV.  By  Prescriplioo,  573-584. 
557-569- 

I,     By  Express  Grani  or  Govetumt. 

663.  An  easement  of  light  or  air  may  exist  by  exprese  grant  or 
reaervatiioa,  or  by  an  express  covenant  or  agreement.'  In  moet  of 
the  American  States  this  easement  can  be  created  in  no  other  way; 
for  there  is  no  implied  grant  of  this  easement  over  the  grantor's 
other  land  upon  a  conveyance  of  a  part,  except  in  a  few  States;  and 
the  easement  can  be  acquired  by  preBcription  in  only  one  State. 

A  limitation  in  s  deed  of  part  of  an  estate,  that  no  bnilding  shall 
be  erected  thereon  which  shall  darken  any  window  within  three 
feet  of  the  boundary  line  of  the  grantor's  other  land,  is  in  the 
nature  of  an  exception  or  reservation  to  the  grantor  of  an  incor- 
poreal right  in  the  land  granted,  and  the  reservation  being  for  the 
benefit  of  the  adjoining  part  of  the  estate  not  conveyed,  such  right 
is  in  the  nature  of  an  equitable  easement  appurtenant  to  tliat  partj 
This  equitable  easement  in  favor  of  the  grantor's  other  land  may 
be  enforced  in  equity  by  the  owner  of  such  land  at  the  time  of  any 
breach  of  such  reatrietiTe  covenant.* 

A  reservation  of  an  easement  of  light  or  air  may  be  defeated  by 
the  foreclosure  of  a  prior  lien.  Thus,  the  owner  of  a  lot  of  land 
snbject  to  a  mortgage  conveyed  the  same,  reserving  an  easement 
therein  for  light  ^d  air  to  the  windows  of  the  grantor's  adjoining 


'  Dalton  V.  AnguB.  6  App.  Cas.  740, 
794;  Keating  v.  Springer,  146  111.  461, 
34  N.  E.  Rep.  80s;  Morrison  v.  Mar- 
qitardt,  84  Iowa,  35,  ga  Am.  Dec.  444; 
Brooks    V.    Reynolds,    106    Mass.    31; 


Keals  V.  Hugo,  115  Mass.  204,  15  Am.     45  Vl.  400. 


I,    15    Atl.    Rep.    399;    Weigmano 
Jones,  163  Pa.  St.  330,  30  Atl.  Rep.  198. 

'  Tinker  v.  Forbes,  136  111.  jai,  36 
E.  Rep.  503.  And  see  Ayliag 
Kramer,  133  Mass.  13;  Fullerv.  Anns. 


Rep.  80;  Hagcrty  v.  Lee,  45  N.  J.  Eq. 
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bailding.  The  grantee  aseiimed  the  mortgage  and  afterwards  con- 
veyed the  land  through  a  third  person  to  his  wife,  subject  to  the 
mortgage,  which,  however,  the  wife  did  not  aaenme.  The  mort- 
gage was  foreclosed  and  the  wife  became  the  porchaBer  tmder  the 
aale.  In  an  action  to  restrain  her  from  obstructing  the  light  and 
air,  it  was  held  that  under  the  foreclosure  deed  she  took  the  abso- 
lute title  nnincnmbered  by  the  easement.'^ 

664.  An  easement  of  light  or  air  may  be  created  by  ooTenaot  as 
well  as  by  words  of  grant.'  Thus  where  a  deed  contained  &  clause 
whereby  the  grantors  "  agree  "  that  no  building  should  be  erected 
on  this  land  adjoining  the  granted  land  nearer  to  the  line  of  such 
land  than  four  feet,  it  was  held  that  the  word  "  awee  "  must  be 
read  as  meaning  "grant;"  and  that,  although  there  were  no 
express  words  to  the  effect  that  the  agreement  was  for  the  benefit  of 
the  land  conveyed,  it  must  be  taken  to  be  a  covenant  running  with 
the  land  and  binding  upon  Bubeet|uent  purchasers.' 

The  owners  of  lots  bounding  on  Pemberton  Square,  in  Boston, 
mutually  covenanted,  among  other  things,  that  portions  of  some  of 
the  lots  should  not  be  bnilt  upon,  or  not  built  upon  above  a  cert^u 
height;  and  afterwards  the  city  took  each  lots  for  a  site  for  the  new 
court-house.  It  was  held  that  easements  of  light,  air,  and  prospect 
were  created  by  the  covenant,  and  tliat  the  city  was  liable  in  dam- 
ages for  their  extinguishment.  1  Mr.  Justice  Holmes,  delivering 
the  opinion  of  the  court,  said:  "  In  order  to  attach  the  easement 
to  the  dominant  estate,  it  is  not  necessary  that  it  should  be  created  at 
the  moment  when  either  the  dominant  or  the  servient  estate  is  con- 
veyed, if  the  purport  of  the  deed  is  to  create  an  easement  for  the 
benefit  of  the  dominant  estate.'  Of  course,  it  does  not  matter  that 
by  the  same  deed  numerous  parties  grant  similar  or  reciprocal  ease- 
ments over,  or  in  favor  of,  many  parcels  of  land.'  Neither  is  it 
material  that  the  indenture  provides  that  a  majority  of  three-fourths 

'  Christ  Prot,  Epis.  Churcb  v.  Mack,  aga,    lo   N.   E.   Rep,   538;  Lattimer  v, 

93  N.  Y.  4S8.  Liverniore.  7a  N.  Y.  174. 

*  Ladd  V.  Boston,  151  Mttss.  585,  24  *I^dd  v.  Boston,  151  Mass.  5S5,  5GS. 

N.  E.   Rep.  8j8,  21  Am.  St.   Rep.  4SI;  34  N.  E.  Rep.  S58,  ai  Am.  St.  Rep.  4S1. 

Hogan  V.  Barry,  143  Mass.  538,  10  N.  '  Louisville  &    Nashville    R.  Co.   v. 

E.  Rep.  353.  Koelle,    104    III.    455;     Weiherell    v. 

'  Hogan  V.  Barry.  143  Mass.  53B,  10  Brobst,   13   Iowa,    S86,   iqi;    Gale  on 

N.  E.  Rep.  253.     And  see  White's  Bank  Easements  (6th  ed.)  59. 

V.   Nichols,  64  N.   Y.  65,   73;  Lahr  v.  'Tobey    v.    Moore,    130  Mass.   448; 

Metropolitan  E.  R.  Co..  104  H.  Y.  a68.  Beals  v.  Case,  138  Mass.  138,  140. 

[29]  44d 


Digitized  byGoOgIc 
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of  die  owners  of  the  lots  concerDed  may  tenninate  the  rights  which 
it  creates. " 

666.  There  may  be  implied  oovenants  against  Qbatniotiag  wiu- 
dowB  arising  from  the  terms  of  a  convejance  or  agreement.  If  on 
a  sale  and  conveyance  of  land  adjoining  a  honse  to  be  built  by  the 
vendor  upon  his  remaining  land,  it  is  mutually  agreed  that  one  of 
the  outer  walls  of  that  house  may  stand  wholly  or  partly  withm  the 
veige  of  the  land  sold,  and  shall  have  in  it  particular  windows 
opening  upon  and  overlooking  the  land  sold,  and  if  the  house  is 
erected  accordingly,  the  purchaser  cannot  afterwards  build  upon  the 
land  sold  so  as  to  prevent  or  obstruct  the  access  of  light  to  those 
windows.' 

The  owner  of  an  estate  upon  which  was  a  brick  wall  forming  a 
boundary  of  three  other  estates  covenanted  with  the  owners  of 
those  estates  that  neither  he  nor  hie  heirs  or  assigns  would  carry  the 
wall  any  higher  than  it  then  was,  and  that  in  ease  the  wall  should 
be  destroyed  or  taken  down,  "  no  wall  or  anything  else  to  obstruct 
in  the  least  degree  the  light  and  air  shall  ever  be  there  erected 
higher  thaa  ten  feet  from  the  surface  of  the  yards  of  said  estates. ' ' 
It  was  held  that  a  grantee  of  such  a  covenantor  could  not  build  on 
his  land  next  to  such  wall  anything  to  obstruct  light  or  air,  more 
than  that  wall  would  obstruct  it.  "  It  is  quite  plain  that  the  literal 
coDstrnction  which  is  contended  for  could  not  have  been  in  the 
minds  of  the  parties  to  the  covenant.  Under  that  construction  the 
covenantor  might  at  once  have  erected  a  building  or  wall  directly 
abutting  upon  the  existing  wall,  and  carried  it  up  aa  high  as  he  saw 
fit.  Such  a  construction  would  lead  to  an  absurd  consequence.  So 
far  as  light  and  air  were  concerned,  there  would  have  been  no 
practical  difference  to  tlie  covenantees  between  such  a  structure  and 
carrying  up  the  existing  wall.  It  cannot  be  supposed  that  this  cov- 
enant was  given  and  received  with  the  intention  of  restricting  the 
covenantor  and  his  heirs  and  assigns  from  building  a  higher  wall  on 
the  space  then  occupied  by  the  existing  wall,  but  leaving  him  at 
liberty  to  build  as  high  as  he  pleased  just  itmde  that  wall.  The 
only  question,  then,  is  whether  the  words  of  the  covenant  will  admit 
of  a  broader  meaning.     In  our  opinion  they  will.     The  inBtmment 

'  Russetl  V.  Watts,  lo  App.  Cas.  sgo.  ties  as  Palmer  v.  Fletcher,  i  Lev.  132; 

per  Earl  of  Selboroe,  who  added;  "I  Swansborough    v.   Coventry.  9  Bing. 

sbould  have  been  prepared  to  so  decide,  305;   Complon   v.    Richards,   i    Price, 

even  if  there  had  been  no  such  author!-  a?." 
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BY  KXFBE8S  OKA^TT  OB  COTSNAKT.  [§  555. 

was  in  effect  a  grant  of  an  easement;  ^  and  the  words  may  be  con- 
Htrned  with  a  leaning  againet  the  grantor  or  covenantor,  in  order  to 
carry  ont  the  obvions  intention  of  the  parties.  That  intention  waa 
that  no  wall  or  anything  shonld  be  built  to  obstruct  in  the  least 
degree  the  light  or  air  above  the  height  specified.  Looking  at  the 
words  with  reference  to  this  obvions  intention,  they  mean  that 
nothing  shall  be  built  on  that  lot  next  to  the  wall  to  obstruct  light 
or  air  more  than  the  existing  wall,  or  such  other  wall  as  is  described 
would  obstruct  them. "  ' 

Where  there  is  a  general  plan  for  erecting  several  buildings 
t^^ther,  and  the  several  parts  and  the  internal  arrangements  are 
connected  together  for  a  common  use  and  occupation,  and  simul- 
taneooB  leases  axe  made  of  each  building,  all  the  lessees  and  subse- 
quent purchasers  are  bound  by  the  terms  of  the  agreements  between 
the  original  lessor  and  his  lessees.  Though  the  leases  contain  no 
express  reservation  of  the  right  to  light,  yet  looking  to  the  plans 
and  the  covenants  and  leases,  subsequent  mortgagees  of  separate 
btuldings  would  by  reasonable  implication  be  precluded  from  in- 
terfering with  the  light  in  one  of  the  buildings  which  looked  out 
upon  the  buildings  covered  by  the  mortgages.^ 

Where  land  with  warehouses  was  leased  "  with  all  lights,  ease- 
ments, advantages  and  appurtenances  whatsoever  therete  belonging 
or  in  anywise  appertaining, "  it  was  held  that  the  use  of  the  word 
' '  lights  ' '  among  the  general  words  in  the  lease  created  the  ordinary 
right  to  light,  as  it  is  understood  under  the  well-known  easement  of 
light.  "  The  words  '  belonging  or  appertaining  '  would,  strictly 
speaking,  apply  to  lights  legally  appertaining,  which  these  lights 
are  not.  But  it  may  be,  having  regard  to  the  situation  of  these 
premises,  which  are  described  as  being  newly  erected,  a  rather  more 
extensive  meaning  would  be  put  on  the  words  '  belonging  or 
appertaining,'  and  they  might  be  held  to  include  lights  usually 
held  and  enjoyed.  It  appears  to  me  unnecessary  to  decide  that 
point  because,  under  any  circumstances,  it  is  clear  that  tlie  right  to 
light  as  against  the  lessors,  in  respect  of  any  premises  which  at  the 
date  of  this  deed  belonged  to  the  lessors,  passed  to  the  lessee,  and  it 
is  quite  clear  that  no  greater  right  passed,  even  assuming  that  the 
words  '  lights  belonging  and  appertaining  '  did  include  the  right  to 

' Citing  Bronson  V.  Coffin,  loB  Mass.        'Chase   t.   Walker,    167   Mast.  293. 
17s,  180,  II  Am.  Rep.  335;  Ladd  v.  Bos-    297,  45  N.  E,  Rep.  916,  per  Allen,  J. 
too,  151  Mass.  585,  24  N-  E.  Rep.  S58.  '  Russell  v.  Watts,  10  App.  Cas.  S90. 
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the  entrance  of  light  into  all  the  windows  then  ezuting  in  the 
hoose,  over  the  premises  of  the  vendors ;  because  it  is  quite  clear 
that  the  word  '  lights,  *  when  used  in  general  words  in  a  coavey- 
ance,  means  the  ordinary  right  of  light  as  it  is  known  and  limited 
by  the  law,  and  no  greater  right." ' 

566.  A  building  reatriotion  may  ordate  an  equitable  easement  of 
light  and  air  in  favor  of  the  lots  adjoining  tliat  upon  which  the 
restriction  is  laid.  This  was  held  to  be  the  case  where  an  owner  of 
three  adjoining  lots  executed  three  deeds  on  the  same  day  of  the 
three  lots  to  different  persons,  and  the  deed  of  the  middle  lot  con- 
tained a  covenant  that  the  grantee  wonld  not  erect  any  buUding  on 
his  lot  running  farther  back  than  a  certMn  number  of  feet  from  Uie 
street.  The  deeds  of  the  other  two  lota  did  not  refer  to  the  build- 
ing restriction,  but  they  did  recite  the  fact  of  the  conveyance  of  the 
middle  lot  on  the  same  day  to  the  grantee  mentioned  in  the  deed. 
It  was  held  that  the  restriction  was  in  the  nature  of  a  covenant  run- 
ning with  the  land,  and  created  an  easement  of  light  and  air  in 
favor  of  the  adjoining  lots  which  the  owners  of  those  lots  might 
enforce.*  , 

A  condition  in  a  deed  that  the  grantor  shall  not  erect  any  build- 
ing more  than  one  story  high  on  his  adjoining  lot,  so  that  the 
grantee  "  should  not  be  incommoded  in  regard  to  light  and  air  by 
any  high  building,"  does  not  confine  the  grantor  to  the  precise 
height  of  a  one-story  building  standing  on  the  premises  at  the  time 
the  deed  was  executed;  and  hence  the  condition  is  not  violated  by 
the  grantor  in  increasing  the  height  of  such  one-story  building  by 
two  feet,  80  as  to  make  it  uniform  in  height  with  the  first  floor  of  a 
building  in  front  of  it,  giving  him  an  increase  of  store  room,  ren- 
dered necessary  by  the  growth  of  the  town.  "  There  is  nothing  in 
the  language  of  the  deed  requiring  such  interpretation;  "  and,  for 
the  same  reason  that  has  induced  this  and  courts  generally  of  this 
country  to  reject  the  English  rule  as  to  prescriptive  right  to  light 
and  air,  it  should  not  be  given.  *  *  *  It,  therefore,  should 
never  be  assumed,  in  absence  of  plain  and  unambiguous  words  to 
such  efiect,  that  parties  contract  in  relation  to  sale  or  exchange  of 
real  property  with  sole  regard  to  its  present  condition,  and  without 

■  I,eech  V.  Schweder,  L.  R.  9  Cb.  463.  ilton,  17s  Pa.  St.  337,  34  AU.  Rep.  663. 
473.  pet  Meilish.  L.  J.  177  Pa.  St.  23,  3s  Ad.  Rep.  842-    Also 

*  MuzzarelU  v.  Kulshlier,  163  Pa.  St.    LatUiner  v.  Livermore,  73  H.  V.  174. 
643,  30  Atl.  Rep.  aqi ;  Landell  v.  Ham- 
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at  all  contemplating  or  providing  for  future  changes  and  improve- 
ments that  may  take  place  in  or  aroond  it."  * 

One  who  has  stipulated  under  seal  to  pay  a  cert^  sum  annually 
to  the  owner  of  adjoining  land  so  long  as  the  latter  will  refrain 
from  erecting  on  his  land  buildings  that  may  ohetnict  the  windows 
of  the  former,  is  not  relieved  from  the  obligation  to  continue  the 
payments  by  giving  notice  tihat  the  payments  would  cease,  in  case 
no  provision  for  such  notice  formed  a  part  of  the  agreement 
between  the  parties.' 

II.     By  Implied  Cfrant  or  Reservation. 

667.  There  is  no  implied  grant  ofthe  right  to  light  orairov«r 
the  grantor's  other  land  adjoining  the  land  oonveyed.  -The  grantor 
does  not  derogate  from  Ms  grant  by  erecting  a  building  which  may 
obstruct  the  windows  of  his  grantee^  although  the  grantor  con- 
veyed a  building  having  windows  overlooking  the  land  retained  by 
him.' . 

The  doctrine  of  an  implied  grant  of  an  easement  over  the  land 
retained  by  the  grantor  rests  upon  the  maxims  that  a  grantor  can- 
not be  allowed  to  derogate  from  his  own  grant,  and  that  he  is  pre- 

'  Hobson  V.  Canwrighl,  93  Kjt.  368,  Reynolds,  to6  Mass.  31.     The  cases  to 

373,  xo  S.  W.  Rep.  381,  38a,  per  Lewis,  J,  the  cooirnry,  Story  v.  Odin,  13  Mass. 

*  Trustees  v.  National  State  Bank  (N.  157.  7  Am.  Dec.  46,  and  Grant  v.  Chase, 
J.  L.),  S9  Atl.  Rep.  330.  17  Mass.  443.  9  Atn.  Dec.  r6i,  are  over- 

*  OonnMtieat :  Robinson  v.  Clapp,  63  ruled. 

Conn.  365,  33  Atl.  Rep.  939,  Sg  L.  R.  A.  Knr  Tork :   Knabe  v.  Le»elle,  23  N. 

583.  Y.  S.  81S;  Palmerv.  Wetmore,  aSandf. 

OmtsI*!  Turner  V.  Thompson,  jSGa.  316;   Myers  v.  Gemrael.  10  Barb.  537; 

368,  36  Am.  Rep,  397.  Parker  v.    Foote,    19  Wend.   309  31$; 

nUnoii :  Keating  v.  Springer.  146  III.  Doyle  v.  Lord,  64  N.  Y.  433, 439,  31  Am. 

4S1.  34  N.  E.  Rep.  805.  Rep.  629;  Sliipman  v.  Beers.  3  Abb.  N. 

IndlanK  r  ICeipcr  v.  Klein,  51  Ind.  316.  C.  435.     The  dkta  of  Selden,  J.,  to  the 

Iaw>;     Morrison    v.    Harquardt.   34  contrary  in  Lampman  v.  Milks;  Havens 

Iowa.  35,  93  Am.  Dec.  444.  v.  Klein,  ji  How.  Pr.  Sa. 

Maltts:  White  v.    Bradley,    66  Me.  Ohio:  Mullen  v.  Strieker,  19  Ohio  St. 

854-  135.  3  Am.  Rep.  379- 

■MMWdUfttti ;  Christ  Church  v.  La-  Tenn^vaaia;  RennyBOn'aAppeal,94 

vezzolo,  136   Mass.   89,  30   N.   E.  Rep.  Pa.  St.  147,  39  Am.   Rep.  777;  Haver- 

471;  Keats  V.  Hugo,  115  Mass.  304,  rj  slick  v.  Sipe,  33  Pa.  St.  368;  Haynard 

Am.  Rep.   80;  Randall  v.   Sanderson,  v.  Esber,  17  Pa.  St.  333.  so  far  as  con- 

III   Mats.    114:    Rogers  v.  Sawln,   10  trary  is  not  law. 

Gray,    3',5.   378;    Collier   v.    Pierce,   7  W«t  Vl^inla:  Powell  v.  Sims,  s  W. 

Gray,  iS,  66  Am.  Dec.  453;   Brooks  v.  Va.  i,  13  Am.  Rep.  629. 
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snmed  to  convey  witli  the  land  granted  whatever  rights  are 
necessary  for  the  reasonable  enjoymeTit  of  the  thing  conveyed,  so 
far  ae  the  grantor  has  such  righta  in  his  possession.  "  The  reasons 
upon  -which  it  has  been  held  that  no  grant  of  a  right  to  air  and 
light  can  be  implied  from  any  length  of  continuous  enjoyment,  are 
equally  strong  against  implying  a  grant  of  sneh  a  right  from  tlie 
mere  conveyance  of  a  house  with  windows  overlooking  the  land  of 
the  grantor.  To  imply  the  grant  of  such  a  right  in  either  case, 
without  express  words,  would  greatly  embarrass  the  improvement 
of  estates,  and,  by  reason  of  the  very  indefinite  cliaracter  of  tlie 
right  asserted,  promote  litigation.  The  simplest  rule,  and  that  best 
y  suited  to  a  country  like  ours,  in  which  changes  are  continually 

'■    '  taking  place  in  the  ownership  and  the  use  of  lands,  is  that  no  right 

'  of  this   character   can  be  acquired  without  express   grant   of  an 

interest  in,  or  covenant  relating  to,  the  lands  over  which  the  right 
is  claimed."'  Chief  Justice  Dillon,  in  a  leading  case  in  Iowa, 
said:  "  As  to  light  and  air,  I  am  free  to  say  that  I  do  not  believe 
the  rule,  as  applied  to  our  situation  and  circumstances,  a  sound  one, 
which  holds  that  under  any  circomstances  this  right  can,  by 
implication,  be  burdened  upon  an  adjoining  estate,  so  as  to  prevent 
the  owner  thereof  from  building  upon  or  improving  it  as  he 
pleases. ' ' " 

668.  XTpon  the  seTeranoe  <rf  an  estate  there  ia  no  Implied  grant 
of  easements  of  light  and  air,  as  against  a  subsequent  purchase] 
of  the  remaining  portion,  unless  such  purchaser  lias  notice  that  the 
parties  to  the  prior  purchase  intended  to  create  and  continue  such 
an  easement.  "  The  policy  upon  which  oar  registration  laws  as  to 
conveyances  of  each  estate  is  based  would  seem  to  make  it  essential 
that  in  order  to  claim  such  easement  against  such  purchaser  it  must 
be  of  a  character  so  evidently  necessary  to  the  reasonable  enjoyment 
of  the  granted  premises,  so  continuous  in  its  nature,  so  plain, 
visible  and  open,  so  manifest  from  the  situation  and  relation  of  the 
two  tracts,  as  to  fairly  and  clearly  indicate  to  a  prospective  pur- 
chaser of  the  reserved  portion,  the  intention  of  the  parties  to  the 
previons  sale  that  it  should  remain,  and  to  make  eucli  purchaser 
chargeable  with  knowledge  that  the  law  based  on  justice,  tliat 
equity  founded  on  good  conscience,  would  forbid  him,  in  case  of  his 

'  Keats  V.  Hugo,  I15  Mass.  304,  aij.  '  Morrison  v.  Marquardt,  34loiTa,  35, 
15  Am.  Rep.  80,  per  Gray.  C.  J.  60.  ga  Am.  Dec,  444. 
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pnrchase,  ao  to  occupy  the  lot  &e  to  interfere  with  such  easement. ' ' ' 
Upon  the  eeveraate  of  an  estate  these  easemeate  are  not  implied 
from  the  natore  and  use  of  the  stroctare  existing  apoo  either  part 
at  the  time  of  the  conveyance,  or  becaoBe  light  and  air  are  needed 
for  the  convenient  enjoyment  of  the  property  conveyed  or  that 
retained.  "  Snrely,  snch  an  easement,  uncertain  in  its  extent  and 
duration,  without  any  written  or  record  evidence  of  it«  existence, 
fettering  estAtes  ^nd  laying  an  embargo  apon  the  hand  of  improve- 
ment which  carries  the  trowel  and  the  plane,  and,  as  applied  to  a 
Bubeeqneat  purchaser]  against  the  spirit  of  our  recording  acts,  and 
not  demanded  by  any  coneideration  of  public  policy  —  snrely,  snch 
an  easement  should  not  be  held  to  exist  by  mere  implication,  when 
Buch  implication  originates  in  no  reasonable  necessity."  ^ 

669.  The  Implioation  of  a  grant  of  light  and  air  is  not  aided  hy  '. 
a  olanae  in  the  deed  grantiJig  all  rights,  prlrilegea  and  appor-  | 
teoanoefl  belonging  to  the  granted  premises.     A  house  contained   ' 
tliree  windows,  one  on  each  story,  which  were  the  only  means  of 
lighting  the  rooms  in  which  they  were  placed,  overlooking  the  land 
adjoining.     The  house  and  land  having  been  owned  by  one  person, 
some  of  the  heirs  conveyed  to  the  others  the  bouse  "  and  all  the 
rights  and  privileges  thereto  belonging;"  and  on  the  same  day  all 
the  heirs  conveyed  to  a  stranger  the  adjoining  land  with  a  covenant 
agunst  incumbrances.     It  was  held  that  the  grantee  of  the  bouse 
took  no  easement  of  light  and  air  over  the  adjoining  land,!' 

The  case  is  quite  different,  however,  when  a  building  is  conveyed 
with  all  the  "Ughts,"  easements,  rights,  privileges  and  appurte- 
nances, to  the  same  belonging  or  in  any  way  appertaining;  for  ^e 
right  to  lights  is  expressly  granted.* 

660.  l^ere  ore,  however,  some  oaaea  which  adopt  the  dootrlne] 
of  implied  grants  of  eammenti  of  light  and  air  in  a  modified  form,  [ 
that  is,  in  case  these  easements  are  a  real  necessity  to  the  reasonable  I 
enjoyment  of  the  building  granted.*    It  is  held  in  these  cases  that  \ 

■Robinson  v.  Clapp,  65  Coon.  365,  114;  Collier  v.  Pierce.  7  Graf,  18.  66 

384,  32  Ad.  Rep.  939,  29  L.  R.  A.  58a,  Am.  Dec.  453. 

per  Fenn,  J.  <  Swansborough  v.  Coventry,  9  Bing, 

*  Morrison  v.  Marquatdt,  34  Iow«.  305.    See  ^  S5S. 

35,  64,  93  Am.  Dec.  444,  per  Dillon,  C.         'Robinson v.  Clapp,  65 Conn.  565,  32 

J.     And  see  Turner  v.  Thompson,  58  Atl.  Rep.  939.  39  L.  R.  A.  5S3:  Turner 

Cm.  368,  36  Am.  Rep.  397.  v.  Thompson,  jS  Ga.  368;  Morrison  v, 

*  Randall  v.  Sanderson,   ill  Mass,  Marquardt,  34  Iowa,  35,  93  Am.  Dec. 
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/the  grantor  is  estopped  from  obstracting  the  passage  of  light  and 
air  through  windows  in  a  bnilding  on  that  part  of  the  premises 
which  he  has  conveyed,  if  such  windows  are  necessary  for  the 
reasonable  enjoyment  of  the  tenement  sold ;  bnt  if  sufficient  light 
\  and  air  can  be  derived  from  other  windows  already  existiDg,  or 
I  which  the  purchaser  could  conveniently  open,  to  make  the  tene- 
ment reasonably  useful  and  enjoyable,  the  grautor  is  not  so 
\  estopped,' 

This  i^odified  doctrine  is  adopted  in  Pennsylvania  in  a  case  in 
which  the  court  lay  down  the  following  roles:  "1.  No  imphcation 
of  a  grant  of  the  right  to  Ught  and  air  arises  upon  a  Bale  of  one  of 
two  adjacent  lots  having  a  house  upon  it,  with  windows  overlooking 
the  land  of  the  grantor.  2.  The  grantor,  by  such  side,  is  not 
estopped  from  improving  his  retained  lot  by  building  upon  it, 
though  his  eroctiou  darkens  the  windows  of  his  vendee,  and 
excludes  the  access  of  light  and  air  from  such  windows.  3.  That 
the  limitation  of  these  two  propositions  depends  upon  the  fact  as  to 
whether  such  windows  are  a  real  necessity  for  the  enjoyment  of  the 
grantee's  property.  If  they  be,  then  the  implication  of  the  grant 
of  an  easement  of  light  and  air  will  be  sustained;  if  they  be  not,  or 
can  be  substituted  at  a  reasonable  cost,  with  a  view  to  the  purposes 
of  the  dominant  tenement,  then  such  implication  will  be  denied  and 
rejected.  4.  The  American  doctrine  as  to  light  and  air  requires  an 
express  grant  or  agreement,  unless  a  real  and  actual  necessity  exists 
to  vest  a  dominant  tenement  with  sach  right.  5.  The  doctrine  of 
andent  lights  is  not  recognized." ' 
\  661.  In  a  few  States  the  doctrine  prevails  that  there  Is  an 
I  implied  grant  of  fhe  easement  of  light  and  air  over  the'  grantor's 
r  other  land  adjoining  tlie  building  conveyed,  in  case  such  easement 
is  reasonably  necessary  to  the  enjoyment  of  the  premises  conveyed, 
This  doctrine  is  declared  to  rest  upon  the  principle  that  a  man  can- 
not be  permitted  to  derogate  from  his  own  grant.* 

The  apparent  and  continuous  quality  of  the  enjoyment  of  light 
and  air  is  such  that  upon  a  severance  of  the  title  the  right  passes  by 

444;    White   v.    Bradley,  66   Me.  354;  '  Rennyson's   App..   94   Pa.  St   147, 

Rennysoo's  Appeal,  94   Pa.  St.  147,  39  153,  39  Am.  Rep.  777. 

Am.   Rep.   777;    Powell  v.  Sims,   5  W.  "  Cleris  v.  Tieman,  15  La.  Ann.  316; 

Va.  I,  13  Am.  Rep.  6zg.  Janes  v.  Jenkins,  34  Md.  i,  6  Am.  Rep. 

'Turner  v.   Thompson,  jE  Ga.   368,  300;  Cherry  v.  Stein,  11  Md.  l;  Sutpben 

36  Am.  Rep.  297.  v.  Therkelson,  36  14.  J.  Eq.  31S. 
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an  implied  grant  or  reeerration,  provided  the  enjoyment  of  the 
right  is  reasonably  necessary  to  the  beneficial  use  of  the  bnilding 
granted  or  retained,  Ae  the  law  stands  in  New  Jersey,  the  ease- 
ment is  implied  not  only  in  the  caae  of  a  grant,  bnt  equally  in  case 
of  a  building  retained.', 

662.  Under  tliis  role  the  enjoyment  of  l^bt  and  air  rnuBt  be  not 
(Hily  apparent  and  oontinuoaa  but  it  muat  be  reaaooably  neoessary 
to  the  beneficial  enjoyment  of  a  building.'^ 

Whetiher  a  window  in  a  building  is  reasonably  necessary  to  the 
beneficial  enjoyment  of  the  property  depends  upon  the  condition 
of  the  premises  at  the  time  of  the  severance  of  the  title.  The  test 
of  reasonable  convenience  in  such  case  is  whether  the  window  was 
BO  uBefnl  to  the  business  conducted  in  the  building  that  it  is  reason- 
able to  assume  that  its  contiuued  presence  was  in  the  mind  of  the 
parties,  and  infiueoced  the  purchaser  in  arriving  at  the  amount  of 
the  consideration  paid  at  the  time  of  his  purchase." , 


rA 


663.  Is  the  ig"e"''>'  oourts,  moreover,  the  dootrine  of  an  implied 
grant  of  light  and  air  over  tlie  grantor's  other  land  la  reoognisadi 
Chief  Justice  Tindal  says:  "  It  is  well  established  by  the  decided 
cases  that  where  the  same  person  possesses  a  house,  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also  possesses  the 
adjoining  land,  and  sells  the  house  to  another  person,  although  the 
lights  be  new,  he  cannot,  nor  can  any  one  who  claims  under  him, 
build  upon  the  adjoining  land  so  as  to  obstruct  or  interrupt  the 
enjoyment  of  those  lights."*.  In  a  later  case  Mellish,  L.  J.,  said: 

'  Greer  v.  Van  Meter  (N.  J.  Eq.)  33  The  case  was.  a  man  erected  a  house 
All.  Rep.  794;  Sulphen  v.  Therkelson,  on  his  own  lands,  and  after  sells  the 
38  U.  J.  Eq.  3iS.  And  yet  in  Chis  Stale  house  to  one,  and  the  lands  adjoining 
easements  in  lig-ht  and  air  cannot  be  ac-  to  another,  who  by  putting-  piles  of 
quired  by  prescription.  King  v.  Miller,  limber  on  the  land,  obstructed  the 
B  N.  J.  Eq.  559,  55  Am.  Dec.  346:  Hay-  lights  of  the  house;  and  il  was  re- 
den  V.  Duicher,  31  N.  J.  Eq.  217.  solved,    that   although    it   be  a  new 

'Greer  v.  Van  Meter  (N.  J.  Eq.)  33  messuage,  yet  no  person   who  claims 

All.  Rep.  704.  the  land  by  purchase  under  the  builder, 

*  Greer  v.  Van  Meter  (N.  J.  Eq.)  33  can  obstruct  the  lights  any  more  than 

All.  Rep.  794.  the  builder  himself  could,  who  cannot 

^Swansborough  V.  Coventry,  9  Bing.  derogate  from  his  own  grant."     Chief 

305.     See  also  Coutts  v,  Gorham,  Moo.  Justice  Holl,  ii 


ft  M.  396;  Myers  v.  Cattcrson.  43  Ch.  eariy  case  in  Tenant  v.  Goldwin.  3  Ld. 
D.  470.  In  Palmer  v.  Fletcher,  i  Lev.  Raym.  1089,  1093,  said;  "  But  if  he 
133,  decided  in  1675.  "  Case  was  had  sold  the  vacant  piece  of  ground  and 
brought  for   stopping  of   his  lights,    kept  the  house  without  reserving  the 
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"  It  is  perfectly  establislied  that  if  a  man  owns  a  house,  and  owns 
property  of  any  other  kinil  adjoining  that  honse,  and  then  either 
conveye  the  liouse  in  fee  sunple  or  iJmniijYH  it  for  a  term  of  years  to 
another  person,  a  right  to  tight  nnobstntcted  by  anythingTo  be 
erected  on  any  land  which  at  the  time  belonged  to  the  grantor 
passes  to  the  grantee. "  • 

664.  But  aasementB  of  light  and  air  cannot  be  aoqnired  upon 
the  BOTeronoe  of  an  estate  by  implied  rerarration.'  This  is  in 
accordance  with  the  general  mle  of  law  in  regard  to  the  implied 
reservation  of  easements.' 

The  Earl  of  Selbome,  in  a  recent  case  before  the  Hoose  of 
Lords,  said :  "  If  a  man  entitled  to  a  house  with  windows,  however 
long  enjoyed,  sells  and  grants  away  the  adjoining  land  withont  any 
condition,  reservation  or  other  form  of  contract  which  Can  operate 
restrictively  against  the  grantee,  he  is  not  at  liberty  to  derogate 
from  his  own  grant  so  as  to  prevent  any  nse,  otherwise  lawful,  of 
the  land  granted,  olthongh  the  windows  of  his  own  house  may  be 
darkened  thereby. "  * 

566.  An  owner  of  a  building  with  windows  itonting  upon  a 
public  street  has  an  implied  right  to  light  and  air  from  the  space 
occnpied  by  the  street;  and  therefore,  if  the  light  and  air  of  snch 
street  is  interfered  with  by  any  structure  in  the  street,  such  as  an 
elevated  railroad,  the  owner  is  entitled  to  compensation  in  damages.' 
This  right  was  first  established  in  the  New  York  cases  cited  above, 
but  is  now  sustained  by  decisions  in  several  other  States.  A  sum- 
mary of  the  law  is  g^ven  by  Chief  Justice  Gilfillan  of  Minnesota  in 
a  recent  case,  who  says:  "  The  conolnsionB  arrived  at  are  that  the 

benefit  of  the  lights,  lh«  vendee  might  Pond  v.   Metropolitan  El.    R.  Co.,  43 

build  against  hia  house.     But,  in  the  Hun,  567;  I-ahr  v.  Metropolitan  El.  R. 

other  case,  where  he  sells  the  house,  Co..  104  N.  Y.  stt,  10   N.  E.  Rep.  53S; 

the  vacant  piece  of  ground  is  by  that  Pratt  v,  Buffalo  City  R.  Co.,  19  Huo, 

grant  charged  with  the  lights."  30;  Greene  v.  New  York  Cent.  &  H.  R. 

'  Leech  V.   Scbweder,  L.   R.  g  Ch,  Co.,  65  How.  Pr.  154;  Fifth  Nat.  Bank 

463,  47a.  V.  New  York  El.  R.  Co..  34  Fed.  Rep. 

'  Russell  V.  Watts,  10  App.  Cas.  590;  114;  Amedcaa  Bank  Note  Co.  v.  New 

Tenant  v.  Goldwin,  3  Ld.  Raym.  1089,  York  El.  R.  Co.,  129  N.  Y.  252.  29  N. 

1093,  per  Chief  Justice  Holt.  E.  Rep.  302;  Dexter  v.  Tree,   117  III. 

■  See  Sg  1S6-149,  533,  6  N.  E.  Rep.  506-,  Field  v.  Barling, 

*  Russell  V.  Watts,  10  App.  Cas.  590,  149  HI-  SS^.  37  N.  E.  Rep.  850,  41  Am. 

S96.  St.  Rep.  311;  Burnett  v.  Johnson.  t$  N. 

'S§«>e-6M.     Story  V.  New  York  El.  J.  Eq.  481;  Dill  v.  Board  of  Education. 

R.  Co..  90  N.  Y.  133,  43  Am.  Rep.  146:  47  N.  J.  Eq.  411.  30  Atl.  Rep.  739. 
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owner  of  a  lot  abutting  on  a  public  street  has,  independent  of  tiie 
fee  in  the  street,  as  appurtenant  to  his  lot,  an  easement  ia  the  street 
in  froDt  of  bis  lot  to  the  fall  width  of  the  street,  for  admission  of 
light  and  air  to  hie  lot,  which  eaeement  is  snbordinate  only  to  the 
public  right;  that  depriving  him  of,  or  interfering  with,  his  enjoy- 
ment of  the  easement  of  any  pnblie  use  not  a  proper  street  use,  is  a 
taking  of  his  property  within  the  meaning  of  the  Constitation;  that 
appropriating  a  public  street  to  the  construction  and  operation  of 
an  ordinary  commercial  railroad  upon  it  is  not  a  proper  street  use; 
that  where,  without  his  consent  and  without  compensation  to  him, 
such  a  railroad  is  laid  and  operated  along  the  portion  of  the  street 
in  front  of  his  lot,  bo  as  upon  that  part  of  the  street  to  cause  smoke 
dust,  cinders,  etc.,  which  darken  or  pollute  the  air  coming  from  that 
part  of  the  atreet  upon  his  lot,  he  may  recover  whatever  damages 
to  his  lot  are  caused  by  so  laying  and  operating  such  railroad  on 
that  part  of  the  street ;  that  the  recovery  should  be  limited  to  the 
damf^ee  caused  by  operating  the  railroad  in  front  of  plaintiff's  lot, 
and  ought  not  to  include  any  that  might  have  accrued  from  operat- 
ing it  on  other  parts  of  the  street."  ' 

In  a  Hew  Jersey  case  it  was  held  that  the  Morris  Oanal  being  a 
pnblic  liighway,  the  owner  of  land  adjacent  to  it,  had,  as  of  com- 
mon right,  the  privilege  of  receiving  light  and  air  from  it;  and 
that  having  a  house  built  upon  the  line  of  the  canal  with  windows 
facing  the  canal,  tlie  court  would  restrain  the  erection  of  a  building 
over  the  canal,  so  as  to  close  up  the  windows  of  such  owner.' 

In  the  absence  of  an  express  grant  one  is  not  entitled  to  a  right 
of  prospect  or  air  over  a  park  separated  from  his  house  by  an  inter- 
vening street,  unless  it  affirmatively  appears  that  the  prospect  and 
air  were  witliin  the  contemplation  of  the  partis  when  the  park  was 
laid  out  or  dedicated  to  pnblic  use.*  Thus,  one  whose  land  only 
cornered  on  a  pnblic  square  was  held  not  to  have  any  easement  in 
the  light  and  air  coming  over  the  square,  and  therefore  could  not 
complain  because  a  portion  of  the  square  was  occupied  by  a  railroad 
company.* 

'Adams  V.  Chic.  B.  &  N.  R.  Co..  39  Co.,  65  How.  Pr.  154.  la  Abb.  N.  C. 
Minn.  386,  39  N.  W.  R«p.  6zg,  i  L.  R.    134. 

A,  493,  496,  12  Am,  St.  Rep.  644-  '  Drake  v.   Hudson  River  R,  Co.,  7 

'Barneliv.  Johnson,  15  N.J.  Eq. 481.     Barb.  joS,  affirmed  in  Greene  v.  New 
■Greene  v.  New  York  Cent.  Sc  H.  R.     York  Cent.  &   H.  R.  Co.,  65  How.  Pr. 
154.  13  Abb.  N.  C.  134. 
459 


Digitized  byGoOgIc 


§§  566,  567.]  UGHT    AND   AIB. 

566.  But  no  rigbt  to  light  and  air  ia  implied  from  a  gnutt  of  laud 
bounded  upon  an  alley  or  private  pasBage-way.^  Such  a  private 
way  may  be  bnilt  over,  or  bay-windows  or  other  atructures  may  be 
projected  over  it,  if  they  do  not  interfere  with  its  use  ae  a  passage- 
way. If,  however,  such  a  way  ia  expreeely  declared  to  be  "  for 
light  and  air,"  it  cannot  be  covered  in  whole  or  in  part,  nor  can 
any  stnicture  be  erected  over  it  which  shall  interfere  with  this 
expressed  purpose.^ 

Such  also  is  the  effect  of  a  provision  tliat  the  way  shall  not  be 
' '  subject  to  have  any  fence  or  building  erected  therein ; "  *  and  such 
is  the  effect  of  any  terms  of  the  grant,  which,  with  sorrounding 
circnmstances,  show  that  a  pasaage-way  is  to  be  kept  open  like  a 
street  for  light,  air  and  prospect.* 

567.  Cues  relating  to  the  aooess  of  air  are  very  difltoent  ftom 
those  relating  to  the  aooeas  of  light,  though  the  cases  relating  to 
light  are  f  reqaently  spoken  of  as  cases  of  light  and  air.  In  a  case 
relating  to  air,  Lord  Justice  Bramwell  said:*  "  But  there  is  this 
difference  between  the  present  claim  and  the  claim  to  light.  The 
right  in  that  case  is  always  limited  to  the  particular  window  or 
aperture  through  which  the  light  and  air  have  liad  access;  it  is  one, 
therefore,  against  which  an  adjoining  owner  can  defend  himself  by 
blocking  it  up  within  the  period  necessary  for  the  gaining  of  a 
right.  Lord  Wensleydale '  thought  this  a  very  strong  thing  as  a 
great  burden  on  tlie  adjoining  landowner.  But  here  the  claim  ia 
of  such  a  character  that  its  enjoyment  could  only  be  prevented  by 
surrounding  the  land  with  erections  as  liigli  as  it  might  at  any  time 
be  wanted  to  build  on  the  land.  •  «  *  Where  it  has  been  said 
that  there  is  a  right  to  ^r,  there  is  good  ground  for  supposing  that 
the  wholeeomenese  of  the  air  had  been  interfered  with,  or  tliat 
there  was  some  peculiarity  in  the  land  or  building  which  made  the 
air  necessary  in  a  definite  place."     In  the  same  case  Lord  Justice 

'  Deiter  v.  Tree.  117  II!.  53a,  6  N.  E.  *  Allomej'-GenerBl  v.   Williams,   140 

Rep.    S06;     Burnham    v.   Kevins,    144  Mass.  3*9.  a   N.  E.   Rep.   60.   3  N.  E. 

Mast.   BB,   10  N.   E,  Rep.  494;  Gerrish  Rep.  314;   SalEsbury  v.   Andrews,   i38 

V,  Shauuck,   133  Mass.  335;  Atkins  v.  Mass.  336. 

Bordman,  3  Met.  457,  37  Am.  Dec.  100;  *  Bryant  v.  Lelever,  4  C.  P.  D.  17a. 

Sutton  V.  Groll,  4*  N,  J.  Eq.  313,  s  All.  178,  180. 

Rep.  goi.  *SeeChasemoic  v.  Richards,  7  H.  L. 

'Brooks  V.  Reynolds,  106  Mass.  31.  Cas.  349,  386. 

'   Schwoeret     v„     Boylston    Market 
Assoc,  99  Mass.  385. 
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Cotton  said:  "  CascB  to  prevent,  or  to  claim  damages  for,  inter- 
ference with  ancient  liglits  are  frequently  spoken  of  as  cases  of 
light  and  air,  and  the  right  relied  on  as  a  nght  to  the  access  of  light 
and  air.  Bat  this  is  inaccurate.  The  cases,  as  a  rule,  relate  solely 
to  the  interference  with  the  access  of  light,  and  in  no  case  has  any 
injonction  been  granted  to  restrain  interference  with  tlie  access  of 
air.  It  is  unnecessary  to  say  whether,  if  the  uninterrupted  flow  of 
air  through  a  definite  aperture  or  channel  over  a  neighbor's  prop- 
erty has  been  enjoyed  as  of  right  for  a  sufficient  period,  a  right  by 
way  of  easement  could  be  acquired.  No  such  point  is  made  in  this 
case,  and  I  am  of  opinion  that  a  right  by  way  of  easement  to  the 
access  of  air  orer  the  general  imlimited  surface  of  a  neighbor  cannot 
be  acquired  by  mere  enjoyment." 

It  is  declared  also  that  in  no  case  has  an  injunction  been  granted 
to  restrain  interference  witli  ttie  access  of  air.' 

One  cannot  acquire  a  right  by  way  of  easement  to  tlie  access  of 
air  under  a  grant  of  land,  expressed  in  general  terms,  except  where 
such  right  is  enjoyed  through  a  definite  aperture,  in  the  nature  of  a 
window  on  the  property  granted,  or  through  a  definite  channel  over 
adjoining  property.* 

568.  There  is  am  implied  grant  of  a  right  b?  way  of  easement  to 
the  aooess  of  air  over  the  grantor's  other  land  where  the  grant 
is  for  a  speoifio  purpose,  and  the  grantor  is  under  obligation  to 
abstain  from  doing  anything  on  adjoining  property  belonging  to 
him  which  would  prevent  the  land  granted  from  being  hsed  for  the 
purpose  for  which  the  grant  was  made.  Where,  therefore,  a  lease 
was  granted  in  order  that  the  land  demised  be  used  by  the  lessee  for 
the  purpose  of  carrying  on  the  business  of  a  timber  merchant,  and 
the  lessee  covenanted  to  carry  on  sucli  business,  it  was  held  that  the 
assigns  of  the  lessor  were  not  entitled  to  build  upon  adjoining  prop- 
erty acquired  by  them  from  him,  so  as  to  interrupt  tlie  access  of  air 
to  sheds  upon  the  demised  property  used  for  drying  timber,  and  to 
interfere  with  the  carrying  on  of  the  business  in  ordinary  course.' 

660.  Of  oourse  one  has  a  ri£^t  of  aotdon  as  fbr  a  nuisanoe  for  a 
pollution  of  the  air  so  as  to  render  it  injurious  to  health,  and  he 

'  Bryant  v.  Lefever,  4  C.  P.  D.  172,  437;  Harris  v.  De  Pinna,  33  Ch,  D. 
per  Cotton,  L.  J.;  Harris  v.  De  Pinna,     338. 

33  Ch.  D.  138,  250.  per  Chitty,  J.  'Aldin  v.  Latimer  Clark  [1894].  a  Ch. 

'  Aldln  V.  Latimer  Clark  [1S94],  s  Ch.     437.     And  see  Robinson  v.  Overt,  41 
Ch.  D.  38. 
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has  a  right  of  aetion,  ^ongh  the  pollatLon  ie  not  injurious  to  health, 
hat  merely  interferes  with  the  complainant's  reasonahle  nse  and 
enjoyment  of  hie  property  so  that  its  value  is  snhstanti&Ily  impaired.* 
The  owner  of  a,  dwelling-house  is  entitled  to  have  the  air  in  its 
natural  state  sufficientlj  pure  for  the  comfortable  enjoyment  of  it 
as  a  habitation ;  bat  he  is  not  entitled  to  recover  damf^ee  for  the 
alleged  nuisance  nnlees  he  has  actnaily  sostained  suhstiuitial  damage, 
and  the  cooft  will  not  interfere  by  injunction  unless  substantial 
damage  is  proved  to  have  been  eastained.* 

in.  By  ImpUed  Qramt  tn.  ctwe  of  Lease. 
670.  A  right  to  light  and  air  la  frequently  Implied  in  ta.-var  of  a 
lessee  when  it  would  not  be  implied  in  bvor  of  a  purohaaer.  One 
leaded  the  first  floor  of  a  building  in  the  city  of  New  York  for  a 
store.  In  tlie  rear  was  a  yard  attached  to  and  exclusively  appro- 
priated for  the  use  of  the  building,  to  which  all  the  occnpuits  had 
access  through  a  hall  running  from  the  front  to  the  rear  of  the 
building,  and  as  the  building  was  occupied  when  the  plaintiff 
leased  no  tenant  could  dispense  with  it.  The  rear  of  the  store 
received  light  necessary  for  the  transaction  of  business  therein,  from 
windows  opening  into  the  yard.  In  holding  that  the  lessor  could, 
upon  the  facts  found,  be  restrained  from  building  in  the  yard,  so  as 
to  obstruct  the  light,  the  Court  of  Appeals  of  New  York,  by  Earl, 
J.,  said:  "  This  conclusion  is  reached  without  any  departure  from 
what  may  be  called  the  American  doctrine  as  to  light  and  air,  as 
distinguished  from  the  English  common-law  doctrine,  and  the  law 
as  laid  down  in  the  following  authorities  is  fully  recognized.* 
Under  these  authorities,  if  the  lessor  had  sold  the  store  and  lot  upon 
which  it  stood,  twenty -five  feet  by  fifty-one,  the  grantee  would  have 
taken  no  right  to  light  and  air  from  the  balance  of  the  lot.  In  that 
case  the  grantor  could  have  built  upon  the  balance  of  the  lot,  and 
thus  have  darkened  the  windows  in  the  store  without  violating  any 

'  St.   Helen's    Smelting  Co.  v.   Tip-  Denl  v.  Auction  Mart  Co.,  L.  R.  2  Eq. 

ping,  II  H.  L.  C.  64a;   Vernoo  v.  St,  838, 

James,  16  Ch.  D.  449;  Walter  v,  Selfe,  'Parker  v.  FooCe,  19  Wend,  jog,  31s: 

4  De  G.  &  Sm.  315;  Crump  v.  Lambert,  Palmer    v.    Weimore,    3    Sandf.   316; 

L.  R.  3  Eq,  409;  Churchill  v.  Burling-  Myers  v.  Gemmel,  10  Barb.  537;  MuU 

tonWaterCo.,(Iowa)6aN.  W.Rep.646.  len   v.  Strieker,  19  Ohio  St.  13J,  3  Am. 

»S[.   Helen's   Smelling  Co,    v.   Tip-  Rep.  379;    Haversticfc  v.   Sipe,  33  P". 

ping,  II  H.  L.  C.  643;  Salvin  v.  Nortb  St.  36S;  Keats  v.  Hugo,  115  Mass.  304. 

Brancepetb  Coal  Co.,  L.  R.  9  Ch,  705;  15  Am.  Rep.  80. 
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righte  of  the  gruitee.  In  this  case,  if  the  yard  had  not  been  part 
of  the  lot  upon  which  the  building  was  standing,  and  if  it  had  not 
been  appropriated  to  nee  with  the  building  bo  aa  to  pass  ae  appurte- 
nant thereto,  so  far  ae  to  give  easements  therein  to  the  tenants  of 
the  building,  the  plaintifb  eould  not  have  complained  of  the  acts 
of  the  defendants  alleged  in  the  complaint. "  ' 

In  a  recent  case  in  Massachnsetts  the  conrt  refer  to  this  New 
York  case  and  approve  it.  In  the  case  before  the  conrt  the  upper 
stories  of  a  large  building  were  demised  to  the  plaintiSe  by  a  lease 
which  contained  no  express  mention  of  an  existing  well  or  open 
space  for  light  and  sir ;  but  it  was  essential  that  the  lessees  should 
have  iiie  full  nee  of  the  windows  opening  into  this  well  to  obtain 
the  full  enjoyment  of  the  premises  as  leased.  Before  the  expira- 
tion of  the  lease  the  defendant  leased  tlie  whole  building  to  another, 
subject  to  the  unexpired  lease,  and  the  new  lessees  built  in  this  well 
a  chimney  and  a  large  electric -light  plant  which  obstructed  the  light 
and  interfered  with  the  busineea  of  the  plaintifb.  In  a  suit  by  them 
against  their  lessors  to  enjoin  them  from  disturbing  their  quiet 
enjoyment  of  the  premises,  it  was  held  that  the  plaintifb  had  an 
implied  grant  or  demise  of  a  right  to  the  light  and  air  passing 
through  the  open  space  or  well;  and  that  as  the  time  had  passed 
when  an  injunction  could  properly  be  issued  the  ease  was  retained 
for  the  asseesmentof  damages.  "  It  istrue,"  said  the  conrt,  "  that 
the  doctrine  of  implied  grants  of  easements  or  privileges  connected 
with  real  eslate  is  applied  with  some  strictness  in  this  Common- 
wealth; but  in  this  case  it  might  well  be  found,  as  it  was  found, 
that  the  right  to  light  and  ^r  was  necessary  to  the  beneficial  enjoy- 
ment of  the  demised  premises.  The  open  space  was  not  accessible 
from  the  street.  Its  sole  use,  so  far  as  the  lessors  wore  concerned, 
was  for  the  benefit  of  the  occupants  of  their  building,  and  it  must 
have  been  intended  that  the  plaintiff  should  have  the  benefit 
of  it."» 

A  lease  was  made  for  business  purposes  of  front  rooms  in  t)ie 
second  story  of  a  building  set  back  a  few  feet  from  the  line  of  a  city 
street.  A  subsequent  lessee  for  years  of  the  entire  building  pro- 
posed to  dter  the  building  by  extending  the  side  walls  to  the  street 
line  and  erecting  a  new  front  wall  so  as  to  inclose  the  original  froit 

'  Doyle  V.  Lord.  64  N.  Y.  432,  43%  ai  33  N.  E.  Rep,  700,  per  Allen,  J.,  33  L. 
Am.  Rep.  639.  R-  A.  536.    See  Rojrce  v.  GuggeDbeim, 

'Case  V,  Mlnoi,  ijS  Mass.  577,  534,    to6  Mais,  9oi,  S  Am.  Rep.  333. 
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rooms  and  to  interpose  another  room  between  them  and  the  street. 
It  was  held  that  the  alterations  were  inconsistent  with  the  lessee's 
rights  under  hte  lease;  bnt  the  time  for  injunction  Irnving  paaeed, 
the  lessee's  remedy  was  confined  to  damages.  '*  Tlie  subject  of  tlie 
lease  is  so  materially  changed  that  the  rooms  will  uo  longer  answer 
to  the  description  of  them  in  the  lease,  when  tlie  condition  and  sitn- 
ation  of  the  premises  are  also  looked  at.  The  lease  carries  with  it 
an  implication  that  the  lessor  should  not  thus  proceed  to  impair  the 
character  and  value  of  the  leased  premises." ' 

A  lessee  cannot  abandon  his  lease  and  refuse  payment  of  rent 
because  a  third  person  owning  the  adjoining  land  erects  a  building 
thereon  which  interferes  with  the  light  and  air  which  previously 
had  access  to  the  tenant's  windows.  The  lessor  not  owning  such 
land  at  the  date  of  the  lease,  the  lessee  had  no  easement  by  implica- 
tion in  the  passage  of  light  and  air  to  the  demised  premises.* 

571-  When  a  tenant  birea  a  room  whiab  reoeiTea  light  through 
glass  tn  the  floor  above,  he  acquires  a  right  in  the  nature  of  an 
easement  in  whatever  light  he  might  obtain  through  snch  floor 
lights.  Tlierefore,  if  tlie  lessor,  or  any  one  claiming  onder  him, 
covers  over  the  floor  above  with  carpets  or  matting  so  as  to  prevent 
the  light  passing  through  tlie  floor,  a  mandatory  injunction  may 
issue  against  him.* 

672.  Zt  has  been  hsld,  however,  in  some  oasoa  that  In  the  absenoe 
of  a  oovenant  a  landlord  is  not  liable  for  obstmoting  bis  t«naiit'a 
windows  by  building  on  the  adjoining  land.* 

A  declaration  in  a  lease  empowering  the  lessors,  Uieir  successors 
and  assigns,  to  erect  or  suffer  to  be  erected  any  buildings  on  any  of 
the  adjoining  or  contiguous  preraises,  whether  such  buildings  should 
or  should  not  diminish  the  lessee's  light  and  air,  prevents  the  lessee 
from  acquiring  a  right  to  light  under  prescription.' 

'Bmnde    v.   Grace,   154   Mass.   aio,  N,  E.  Rep.  805;  Myers  v.  Gemmcl,  10 

aia,  31   N.   E.   Rep.  633,  per  Allen,  J.  Barb.    537;     Palmer    v.    Wetmore,    a 

See  also  Ware  v.  Chew,  43  N.  J.  Eq.  Sandf.   316;    Keiper  v.   Klein,  51   Ind. 

493,  II  Atl.  Rep.  746.  316.    not   a   lease,    but    approving    of 

■  Milliard  v.  Gas  Coal  Co.,  41  Obio  Myers  v.  Gemmel,  and  declaring  ibat 

Si.  663;  Lapere  V.  Luckey,  23  Kan.  534,  there  is  no  distinction  in  principle  in 

33  Am.  Rep.  196.  each  case  between  a  lease  and  convey- 

'  O'Neill  V.  Breese,  3  Misc.  Rep.  219,  ance. 

23  N.  V.  S.  526.  '  Haynes  v.  King  [1893]  3  Ch.  439,  3 

*  Keating  v.  Springer,  146  III.  4S1,  34  Rep.  715. 
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IT.     By  Presa-iption. 

573.  An  easement  in  the  unobatruated  passage  of  light  and  air, 

cannot  be  aoquired  by  prescription.    This  is  the  rule  now  eatablislied 

in  all    the  American  States,  witli  a  single  exception,  though  in 

several  of  them  the  English  role  was   followed  in  early  cases.! 


.  Ward  V.  Neat.  37  Ala. 
SOO;  Ray  v.  Lynes,  10  Ala.  63,  contaio- 
ing  an  inlimation  to  the  contrary. 

CiUfiMmlA:  Western  Graaite  Co.  v. 
KnickcTbocker,   103  Cal.   iii,  37  Pac. 

CoBiutUoitt :   No  occupant  of  real  es- 
tate shall  acquire  by  adverse  occupa- 
tion, the  right  to  keep,  sustain,  or  en- 
joy any  window  or  light,  so  as  to  pre- 
vent the  owner  of  adjoining  premises 
from   erecting  and    maintaining 
bailding  thereon.     G.  i 
If  I h« prescriptive  right 
this  State,  it  exists  no  longer.     Robin- 
son V.  CUpp,  65  Conn.  365,  383,  3a  Atl. 
Rep.  939,  39  L,   R,  A.  58a.     The  right 
was  doubted  in  iSiS,  in  Ingraham  v. 
Hutchinson,  a  Conn.  584. 

OMTgla :  Turner  v.  Thompson,  5S  Ga. 
a6B,  36  Am,  Rep.  tgT,  Mitchell  v. 
Rome.  49  Ga.  19. 

lUIlwll;  Keating  V.  Springer,  146  111. 
481,  34  N,  E.  Rep.  805,  23 
Tinker  V.  Forbes.  136  111. 
Rep.  503;  Dexter  v.  Tree,  117  III.  53a, 
6  K.  E.   Rep.   506:  Guest  v.  Reynolds, 
68  III.  478, 18  Am.  Rep.  570;  Gerbei 
Grabel.  16  111.  Z17,  so  far  as 
contrary  overruled. 


cannot  be  acquired  by  prescription 
against  the  owner  of  the  land  adjacent. 
Oldstein  v.  Firemen's  Build.  Assoc.,  44 
La.  Ann.  49a.  10  So.  Rep.  gaS. 

KoiiM ;  Pierre  v.  Fernald,  36  Me.  436, 
46  Am.  Dec.  573;  While  v.  Bradley,  66 
Me.  254. 

MMyluid:  Cherry  v.  Stein,  it  Md.  i. 

KaiuohwKU :  Whoever  erects  a 
house  or  other  building  with  windows 
overlooking  the  land  of  another  person 
shall  not,  by  the  men 
g  2970.  such  windows,  acquin 
existed  in  light  or  air  so  as  to  prevent  the  erection 
of   a   building    on    such   land.      Pub. 


Scat 


;  Stat.  < 


1853.  ch.  144;  Christ  Church  v.  Lavez- 
zolo,  156  Mass.  89,  gz,  30  N.  E.  Rep. 
471;  Randall  v.  Sanderson,  iii  Mass. 
It4;  Brooks  v.  Reynolds,  106  Mass.  31 ; 
Richardson  v.  Pond,  15  Gray,  387;  Car- 
rig  V.  Dee,  14  Gray,  583;  Rogers  v. 
Sawin,  10  Gray,  376;  Fifty  Associates 
R.  A.  544;  V.  Tudor,  6  Gray,  355;  Paine  v.  Bos- 
,  a6  N.  E.  ton,  4  Allen,  168;  Story  v.  Odin,  11 
Mass.  157,  7  Am.  Dec.  46.  overruled. 

R«w  Janay :  Hayden  v.   Duicher.  31 

N.  J.   Eq.  317:  King  v.  Miller,  8  N.  J. 

to  the     Eq.  5S9.  55  Am.   Dec.  346.     A  dictum 

to  the  contrary  in   Robeson  v.  Petten- 


:  Keiperv.  Klein,  Jtlnd.  316:  ger,  1  N.  J.  Eq.  57,  32  Am.   Dec.  412. 

Stein   V.   Hauck.   56  Ind.  65.   "6  Am.  is  not  followed. 

Rep.  10.  HnrTork:  Parkerv.  Foote,  igWend. 

Iowa:    No  easement  of  light  or  air  309.  aleading  case;  Myers  v.  Gemmel, 

can  be  acquired  by  the   mere  continu-  10  Barb.  537;  Banks  v.  American  Tract 

ance  of  windows  overlooking  the  land  Soc..  4  Sandf.  ch.  438,  467;  Palmer  v. 

of  another.     R.  S,  1888.  §  3207-  Wetmore,  a  Sandf.  316 ;  Levy  v.  Broth- 

:  Lapere  v.  Luckey,  23  Kan.  ers,  4  Misc.  Rep.  48,  23   N.  Y.   Supp. 


534.  33  Am.  Rep.  196, 

Kantnoky:  Ray  v.  Sweeney,  14  Bush, 
I,  ag  Am.  Rep.  388,  per  Cofer,  J. 

LoulibBa:  Servitude  of  light  and 


835;  Knabe  v.  Levelle,  23  N.  Y.  Supp. 
8t8:  Sweeney  v.  St.  John.  a8  Hun, 
634. 

0 :  Mullen  v.  Strieker,  19  Ohio  St. 
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§  573.]  LIGHT  aud  Ant.  | 

"■  By  nature,  air  and  light  do  not  flow  in  definite  channels,  bat  are 
Tmiversally  diffused.  The  supposed  neeeseily  for  tlieir  passage  in  a 
particnlar  line  or  direciion  to  any  lot  of  land  is  created,  not  by  tlie 
relative  situation  of  that  lot  to  the  surrounding  lands,  but  by  tlie 
manner  in  which  that  lot  has  been  boilt  upon.  The  actual  enjoy- 
ment of  the  air  and  light  by  the  owner  of  the  house  is  upon  his 
own  laud  only.  He  makes  no  tangible  or  visible  use  of  tlie  adjoin- 
ing lands,  nor,  indeed,  any  use  of  them  which  can  be  made  the  sub- 
ject of  an  action  by  their  owner,  or  which  in  any  way  interferes 
with  thelatter's  enjoyment  of  the  light  and  air  upon  his  own  lands, 
or  with  any  use  of  those  lands  in  their  existing  condition.  In 
short,  the  owner  of  tiie  adjoining  lands  has  submitted  to  nothing 
which  actually  encroached  upon  his  rights,  and  cannot  therefore  be 
presumed  to  have  assented  to  any  such  encroachment.  The  nse  and 
enjoyment  of  the  adjoining  lands  are  certainly  no  more  subordinate 
to  those  of  the  house  where  both  are  owned  by  one  man  than  where 
the  owners  are  different. "  ' 

13s,  a  Am.  Rep.  379;   HieatI  v.  Morris,  of  England  louching  ancient  lights,  is 

10  Ohio  5c.  533,  78  Am,  Dec.  280.  not  and  never  has  been  in  force  in  this 

ttaawjlfwi*.:    Rennyson's   App.,  94  State.     Code  1891.  ch.  79,  g  13. 
Pa.  St.  HT,  Haversiick  v.  Sipe,  33  Pa.        DeUtnn  seems  to  be  Ihc  only  State 

St.  368:  Hailett  V.   Powell,  30  Pa.  St.  in  which  the  English  rule  in  respect  to 

393,   per  Thompsoo,  J.;    Wheatley  v.  the  acquisition  of  the  easement  of  light 

Baogh,  »!  Pa.  St.  528,  per  Lewis,  C.  J. ;  or  air  has  been  adopted  and  stil!  pre- 

Haynard   v.   Esher,    17   Pa.    St.    tii;  vails.     The  doctrine  of  a  prescriptive 

King  V.  Large,  7  Phila.  182.  right  to  light  and  air  is  regarded  as 

Xhoda  Itlaal:  Ko  easement  of  light  having  been  adopted  in  this  State  as 

or  air   can   be   acquired   by  the  mere  part  of  the  common  law  of  England 

continuance  of   windows    overlooking  and  of  the  Colonies  at  the  time  of  the 

ihe  land  of  aootber.     G,   L.   1896,  ch.  American  Independence.     Clawson  * 


205.  §4'  Primrose,  4  Del,   Ch.  643;  Hulley  v. 

Sonth  Oanllnai  Napier  v.  Bnlwinkle,  Security  Trust  Co.,  5  Del.  Ch.  578. 

5  Rich.   311;   McCready  v.   Thomson,  In  Parker  v.  Foote,  19  Wend.  309,  it 

Dudley,    131,    overmled;     Wilson    v.  was  said  it  would  be  difficult  to  prove 

Cohen,  Rice,  Ch.  80.  that  the  rule  respecting  ancient  lights 

Ttsa*:    Klein    v.   Gehrung,  25  Tex.  was  known  to  the  common  law  of  Eag- 

Supp.  231,  78  Am.  Dec.  565.  land  previous  to  April  19, 1875.     It  "as 

Tmnoikt:    Hubbard  v.  Town,  33  Vt.  first  sanctioned  in  Westminster  Hall, 

295.  in  1786,  in  Darwin  v.  Upton,  a  Saund, 

TiTfinia:   Tanstall   v.   Christian,   So  175, nn/^  2  though  there  weretwoeatlier 

Va.  I,  j6  Am.  Rep,  581,  per  Lewis,  C.  J.  decisions  alHixi/Wiu.    See  also,  to  like 

Wsrt  Tlq[lna :  Cunningham  v.  Dor-  effect,  Hayden  v.  Dutcher,  31  N.  J.  Eq. 

sey,  3  W.   Va.   393;  Powell  v.  Sims,  5  217. 

W.  Va.   I,  13  Am.   Rep.  629.     H  is  de-  '  Keats  v.  Hugo,  115  Mass.  204,  M5, 

dared  by  statute  that  the  common  law  15  Am.  Rep.  80,  pet  Gray,  C.  J. 
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'^  674.  In  England  it  la  the  estabUahed  rule  that  the  omer  of  a 
house  or  buUding  may  aoquire  by  lapse  of  time  a  presoriptiTe 
easement  to  light  from  the  adjacent  land.  This  was  the  rule 
before  the  PreBcription  Act'  which  in  effect  continues  the  rule 
already  eetoblished  by  the  decisiona,  TliU  provides  "that  when 
the  access  and  use  of  light  to  and  for  any  dwelling-honse,  work- 
shop, or  other  building  shall  have  been  actually  enjoyed  therewith 
for  the  full  period  of  twenty  years  witliout  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any  local  ns^e 
or  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  tliat  purpose  by  deed  or  writing," 

Until  the  adverse  right  is  acquired  the  owner  of  the  adjacent  ^ 
land  may  prevent  the  acquisition  of  tlie  easement  by  building  upon 
his  own  land  in  snch  a  manner  as  to  obstruct  the  light.  It  is  some- 
times said  that  such  owner  has  the  "  right  to  obstrnctj'  a  window 
overlooking  his  land ;  but  his  right  is  really  his  right  to  use  his  own 
land  as  be  pleases,  though  in  doing  so  he  may  obstmct  the  light 
received  through  the  window  of  an  adjoining  house,*  He  may 
always  do  this  unless  he  impairs  a  right  already  fully  acquired  by 
his  neighbor.  He  may  always  prevent  the  acquisition  of  pre- 
scriptive rights  by  erecting  a  wall,  fence  or  other  obstruction  on  his 
land  opposite  the  windows  overlooking  his  land;  and  the  owner  of 
the  house  in  which  such  windows  are  located  cannot  obtain  an 
injunction  against  tiie  putting  up  of  such  obstruction.'  " 

A  right  to  the  light  and  air  coming  to  the  windows  of  a  building,  \ 
which  may  grow  into  the  statutory  right  acquired  by  twenty  years'  ' 
use  and  enjoyment  as  of  right  and  without  interruption,  commences 
when  the  exterior  walls  of  the  building  with  the  spaces  for  the  win-  ' 
dows  are  completed,  and    the  building  is  properly    roofed  in, 
although  the  window  sashes  and  the  glass  may  not  be  put  in,  and 
the  interior  may  not  be  iinished  until  some  time  afterwards.     There- 
fore, at  any  time  after  the  expiration  of  twenty  years  from  such 
time  an  injunction  may  be  granted  to  restrain  an  interference  with 
the  access  of  light  to  the  windows.* 

'  3  &  3  Wm.  IV.,  c.  71.  Aug.  I,  1833;         *Tapling  v.  Jones,   11  H.  L.  Cases, 
Tapling  V.  Jones,  11   H,  L.  Cas.  390;     3go. 

Chasiey  v.  Ackland,  [1S95]  3  Ch.  3S9;  'Bonner  v.  Great  Western  Ry,  Co.i 
Stokoe    V.   Singers,   8    El.   &   Bl,   31;     34  Ch.  D.  i. 

Aynsley  v.  Glover,  L.  B,  18  Eq.  544.  'Collis  v.  Laugher,  [1894]  3  Ch.  659, 
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676.  Br  the  Engltoh  law  the  right  to  a  passage  of  air  through  a 
defined  ohannel  may  be  acquired  by  presoriptlQii  by  vay  of 
easement.  The  cellar  of  a  pnblic  house  was  ventilated  bj  means 
of  a  shaft  therefrom  cut  through  the  rock  into  a  disused  well  sitn- 
ated  in  an  adjoining  yard  owned  by  another,  the  air  from  the  cellar 
passing  tlirough  the  shaft  and  ont  at  the  top  of  the  well.  The  cel- 
lar was  used  for  the  purpose  of  brewing  and  had  been  ventilated  in 
this  manner  for  forty  years  at  least,  and  with  the  knowledge  of  the 
adjoining  owner.  It  was  held  that  the  easement  of  the  free  passage 
of  air  from  the  cellar  had  been  acquired  by  ose,  and  tliat  a  lost 
grant  of  the  right  ought  to  be  inferred.' 

676.  The  right  to  the  passage  of  air  over  another's  land  oannot 
be  aoquired  by  prescription,  the  air  not  being  confined  within 
definite  lunits.*  In  the  absence  of  actual  contract  no  one  can  clum 
a  right  to  have  the  general  current  of  air  over  his  neighbor's  prop- 
erty kept  uninterrupted.  "  The  claim  of  the  plaintifis  is  not  to 
have  the  air  pass  through  some  definite  channel  constructed  for  the 
purpose  of  containing  and  communicating  it,  but  it  is  to  have  the 
current  of  air  float  over  the  whole  of  the  plaintiS's  property  —  over 
the  yard  and  the  rest  of  their  property  at  the  back  of  the  house. 
Such  a  right  cannot  be  mwntained.'"  In  another  ease  it  was 
decided  that  building  upon  a  man's  own  land  so  as  to  diminish  or 
interfere  with  the  air  which  came  to  his  neiglibor's  windmill  was 
not  a  legal  wrong,  although  the  windmill  had  existed  more  than 
twenty  years.*  The  reason  for  denying  the  right  in  such  cases  is 
that  the  claim  is  too  vague  and  extensive  to  be  recognized  by  law, 
and  that  the  landowner  has  no  practical  means  of  preventing  it.' 

677.  An  action  oonaot  be  maintained  against  an  adjoining 
owner  for  obstroating  the  aooess  of  air  to  a  chimney  thereby  caus- 

6   Rep.   760,   following    Courcauld    v.  house,  the  right  having  been  gained  by 

Legh,  L.  R.  4  Ex,  136.  user  for  thiny  or  fort^  ycBrs. 

'  Bass  V,  Gregory.  75   Q.  B.  D.  481.  '  Harris  v.  De  Pinna,  33  Cb.  D.  338; 

See  also  Gale  v.   Abbot,   8  Jur.  N.  S.  Bryant  v.  Lefever,  4  C.  P,  D.  17a. 

987;  Dent  v.Auction  Marl  Co.,  L.  R.  a  ' Chastey  v.  Ackland,  L.  R.  [iBgs]  2 

Eq.   33S,    in   which   cases   injunctions  Ch.  389.  397.  per  Lopes,  L.  J. 

were  granted  to  remove  and  prevent  *  Webb  v.   Bird,  ro  C.   B.   N.  S,  268. 

impediments  to  ventilation.     In   Hall  13  C.  B.  N.  S.  S41.     See  also  Bryant  v. 

V.  Lichfield  Brewery  Co.,  49  L.  J,  Ch.  Lefever,  4  C.  P.  D.  17I- 

6s5,  damages  were  given  in  respect  of  <  Webb  v.  Bird.   10  C.  B.  N.  S.  36S, 

an  obstruction  of  air  to  aperture  in  the  13  C.  B.  K.  S.  841. 
nature   of   windows    in    a    slaughter- 
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ing  t^  clumney  to  emoke.  The  obstrnctton  complained  of  was 
that  the  defendante  in  rebuilding  their  house  had  carried  it  ap 
beyond  its  former  height,  and  so  checked  the  access  of  air  to  the 
chimney  which  had  been  enjoyed  over  defendants'  land  for  more 
than  twenty  years.  "  But  it  is  said,  and  the  jm-y  have  fonnd,  that 
the  defendants  have  done  that  which  has  caused  a  nuisance  to  tlie 
plaintiff's  house.  We  think  there  is  no  evidence  of  this.  No 
doubt  there  is  a  nuisance,  but  it  is  not  of  the  defendants'  causing. 
They  have  done  nothing  in  causing  the  nuisance.  Their  house  and 
their  timber  are  harmless  enough.  It  is  the  plaintiff  who  causes 
the  nuisance  by  lighting  a  coal  fire  in  a  place  the  chimney  of  which 
is  placed  so  near  the  defendants'  wall  that  the  smoke  does  not 
escape,  hut  comes  into  the  house.  Let  the  pl^ntiff  cease  to  light 
his  fire,  let  him  move  his  chimney,  let  him  carry  it  higher,  and 
there  would  be  no  nuisance.  Who,  then,  causes  it?  "  Tliis  inquiry 
by  Lord  Justice  Bramwell  is  answered  in  the  same  case  by  Lord 
Justice  Cotton,  who  says:  "  The  plaintiff  creates  the  smoke  which 
interferes  with  his  comfort.  Unless  he  has,  as  against  the  defend- 
ants, a  riglit  to  get  rid  of  this  in  the  particular  way  which  has  been 
interfered  with  by  the  defendants,  he  cannot  sue  the  defendants, 
because  the  smoke  made  by  himself,  for  which  he  has  not  provided 
any  effectual  means  of  escape,  causes  liim  annoyance.  It  is  as  if  a 
man  tried  to  get  rid  of  liquid  filth  arising  on  his  own  land  by  a 
drain  into  his  neighbor's  land.  Until  a  right  had  been  acquired  by 
user,  the  neighbor  might  stop  the  drain  without  incurring  liability 
by  so  doing.  No  doubt  great  inconvenience  would  be  caused  to 
the  owner  of  the  property  on  which  the  liquid  filth  arises.  But  the 
act  of  his  neighbor  would  be  a  lawful  act,  and  he  would  not  be 
liable  for  the  consequences  attributable  to  the  fact  that  the  man  had 
accumulated  filth  without  providing  any  effectual  means  of  getting 
rid  of  it,"  ' 

678.  TXo  action  can  be  maintained  for  opening  a  window  over- 
looking the  premises  of  anotlLsr.  The  only  remedy  of  the  latter  is 
to  build  on  his  land  against  the  offensive  window.'    It  is  well 

'  Bryanl  v.  Lefever,  4  C.   P.  D.  173,  was  10  be  read  of  in  the  books,  he  had 

179,  181.  never    known    such  an   action   main- 

'  Chandler  v.    Thompson,  3    Camp,  taioed,  and  when  he  was  in  the  Com- 

Bo.     Le  Blanc,   J.,  observed:   "That,  mon  Pleas  he  had  heard  it  laid  down  b7 

although  an  action  for  opening  a  win-  Lord  Chief  Jastiee  Ef  re  that  such  an 

dow  to  disturb  the  plaintiff's  privacy  action  did  not  lie.  and  the  only  remedy 
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settled  that  one  may  boild  apon  hie  property,  althoogh  the  effect 
may  be  to  eotirely  cloee  the  windows  of  his  neighbor.  "  Merely 
owning  the  adjoining  lot  does  not  give  the  proprietor  an  easement 
over  the  property  of  another  for  the  passage  of  light  and  air;  nor 
is  it  competent  for  the  Legislatnre  to  vest  in  sadi  proprietor  the 
power  to  prevent  his  neighbor  from  boilding  such  a  strnetore  as  he 
pleases,  provided  it  is  not  a  nuisance,  and  it  is  not  ench  merely 
because  it  obstructs  the  passage  of  light  and  air.  The  Legislature 
cannot  tihas  create  an  easement  in  favor  of  certain  proprietors  over 
the  lands  of  another,  nor  declare  the  usual  and  ordinary  use  of 
property  a  nuisance  when  such  use  infringes  npon  the  legal  rights 
of  no  one.  The  court  found  in  this  ease  that  the  plaintiff's  windows 
opened  toward  defendant's  lawn.  That  this  portion  of  his  premises 
shall  be  secluded  and  private  may  be  a  matter  of  great  importance 
to  defendant.  That  he  has  the  right  to  secure  such  privacy,  if  he 
can,  by  building  obstructions  on  his  own  land,  has  always  been 
recognized  by  the  conrts."  * 

679.  One  may  obetroot  hla  neighbor's  windows  at  say  time  by 
building  or  erecting  a  wall,  fence  or  screen  on  his  own  land.  He 
may  build  Bach  structure  of  any  height,  and  hie  motive  cannot  be 
considered  as  bearing  npon  his  legal  right.  This  is  the  rule  under 
the  American  doctrine  that  no  easement  of  hght  can  be  acquired 
by  prescription;  and  "the  general  rule  of  English  law  is,"  says 
Lord  Blackburn,*  "  that  a  man  may  use  his  land  in  any  way  he 
pleases  not  in  itself  nnlawf  nl,  though  the  efiect  of  doing  so  be  to 
darken  the  lights  of  his  neighbors,  not  being  an<nent  lights;  and  I 
think  no  English  court  can  hinder  him,  even  if  it  be  done  not  to  do 

was  to^uild  on  the  adjoining  land,  op.  feet  high  in  cities  and  lowai  without 

posite  to  the  offensive  window."     See  the  consent  of  the  adjoining  proprietor, 

also  Cross  v.  Lewis,  a  B.  &  C.  6S6;  Xe  means  a  wall  used  as  a  fence.    Act  of 

Penny  &  5.  E.  Ry.  Co.,  7  El-  &  B.  66o;  March   9,   iSjs.      But   the  court  held 

Turner  v.  Spooner,   30  L.  J.  Cb.  801:  that  this   phrase,   as  used  in  the  act. 

Shell    V.    Kemmerer,   13    Pbila.    joa;  means  a  wall. 

Mahan  v.   Brown,   13   Wend.   361,    a8  'Guest  v.  Reynolds,  68  111.  478,  486, 

Am.  Dee.  4&1;  Guest  v.  Reynolds,  63  18  Am.  Rep,  570;  Honsel  v.  Conani, 

III.  47S,  iB  Am.  Rep.  570.  13  III.  App.  259;  Lapere  t.  Luclcey,  2j 

'  Western    Granite    Co.  v.   Kniclcer-  Kans,   534.,   33  Am.   Rep.   196;  Mahan 

bocker.  103  Cal.  iii,  37  Pac.  Rep.  iga.  v.  Brown,  13  Wend.  a6i,  38  Am.  Dec. 

This  case  arose  upon  the  construction  461,  approved  in  Pickard  v.  Collins,  33 

of  a  statute  in  which  the   phrase  par-  Barb.  444,  and  Phelps   v.  Nowlen,  73 

tltion  wall  was    used,   forbidding  the  N.  Y.  39,  45,  aS  Am.  Rep.  93;  Burke  v. 

1  of  such  walls   more  than  ten  Smith,  69  Mich.  380,  37  N.  W.  Rep.  83S. 
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himself  good,  but  in  spite,  for  the  very  pnrpose  of  darkening  his 
neighbor's  window;  as  the  civilians  say,  in  emvlationem  vici>i4. 
Of  course,  he  conld  not  obtain  the  assistance  of  a  court  for  such  au 
object.'" 

A  railway  company,  though  restricted  in  the  use  it  may  make  of 
the  land  acquired  under  its  statutory  powers,  has  the  same  right  as 
any  owner  of  land  to  erect  walls  or  screens  to  prevent  the  owners 
of  houses  from  acquiring  rights  to  light  and  air  by  prescription.^ 

580.  The  owner  of  land  may  build  upon  his  land  for  tbe  express 
purpose  of  oloalng  up  windows  in  ^  building  upon  the  adjoining 
land.  KIb  neighbor  acquires  no  right  to  maintain  his  windows  and 
receive  light  and  air  through  them,  though  they  have  existed  for  a 
length  of  time  sufficient  to  give  title  under  the  statute  of  limitations 
to  land  adversely  held.  One  cannot  be  enjoined  from  erecting 
poles  upon  which  are  placed  sheet-iron  plates  for  tiie  pnrpose  of 
shatting  off  the  light  from  bis  neighbor's  windows.  The  motive  of 
his  act  is  wholly  immaterial  where  the  act  itself  is  1^^.' 

Neither  the  continual  assertion  of  a  right  to  have  the  free  passage 
of  air  and  light  to  one's  windows  over  the  adjoining  land  of  another, 
without  any  acts  on  his  part  in  support  of  his  claim,  nor  the  mere 
acquiescence  of  the  owner  of  the  adjoining  land  without  any  act  of 
recognitioo  of  such  right,  estops  tbe  latter  from  disputing  a  claim  to 
a  prescriptive  right.* 

681.  One  cannot  be  enjoined  from  erecting  a  higli-board  feuoe  to 
exolude  light  and  air  £rom  the  house  of  another,  though  the  fence 
Is  designed  for  no  purpose  of  either  ornament  or  use,  and  the  only 
purpose  in  erecting  the  fence  ie  to  injure  the  neighbor  and  his  prop- 
erty from  motives  of  unmixed  malice  towards  him.  "  This  is  not 
like  annoying  a  neighbor  by  means  of  causing  smoke,  gas,  noisome 

'  Russell  V.  Walts,  to  App.  Cas.  J90,  of  his  lot,  and  then  complain  because 

610.     And  see  Bonner  V.  Great  Weslern  bis   rear    neighlxir,   in   exercising  the 

Ry.  Co.,  14  Ch.  D.  I.  same  privilege,  has  cut  off  the  light,  air 

'  Bonner  v.  Great  Western  R7,  Co.,  or  prospect  he  forraeriy  enjoyed.       He 

34  Ch.   D.   I ;  Foster  v.  London,  Chat-  should  not  rely  upon  the  generosity  of 

ham  &  D.  Ry.  Co..  64  L.  J.  Q.  B.  65,  his  neighbor,  and  must  depend  upon 

disapproving  Norton  v.  London  &  N.  himself  by  reserving  space  enough  on 

W.  Ry.   Co.,  g  Ch.   D.  633,  to  tbe  con-  bis  ovrn  land  for  all  his  requirements, 

trary.  light,  air  and  vision    Incluied."     Per 

*  Levy  V.  Brothers,  4  Misc.  Rep.  48,  McAdam,  J. 
SO,  33  N.  Y.  Supp.  83S.     "  It  will  not        *  Tinlter  v.  Forbes.  136  III.  321.  36  N. 

doforamanto  build  to  (beextremeend  E.  Rep.  503. 
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smellB,  or  noiaee  to  enter  lus  prenuBea,  thereby  canfiing  injury.  la 
each  caBee  something  is  prodaced  on  one's  own  premiaee,  and  con- 
veyed to  the  premiaes  of  another;  but  in  this  case  nothing  is  sent, 
but  the  air  and  light  are  withheld.  A  man  may  be  compelled  to 
keep  his  gas,  emoke,  odore  and  noiee  at  home,  but  he  cannot  be 
compelled  to  send  his  light  and  air  abroad.  *  *  *  In  such 
cases  it  is  the  effect  or  injury,  and  not  the  motive,  that  is  r^;arded. 
The  true  test  is  whether  anything  recognized  by  law  as  injurious 
paseea  from  the  premises  of  one  neighbor  to  that  of  another.  Any- 
thing so  passing  invades  the  legal  rights  of  him  whose  premises  it 
reaches,  and  ench  rights  will  be  protected.  Bat  courts  cannot  regu- 
late or  control  the  moral  conduct  of  a  man  imlese  authorized  so 
to  do  by  statute."  One  has  a  legal  right  to  erect  and  maintain 
such  a  fence,  and  neither  at  law  nor  in  equity  can  its  removal  be 
compelled.' 

TJnqnestionably,  if  one  erects  anything  ofEensive  so  near  the 
house  of  another  that  it  thereby  becomes  useless,  sach  as  a  lime- 
kiln, a  dye-house,  a  brew-house,  a  tallow-furoace,  a  tan-vat,  or 
the  like,  he  is  liable  to  an  action,  or  the  erection  of  snch  oSenMve 
structure  may  be  enjoined.  But  a  fence,  wall  or  bailding,  anless 
made  of  offensive  material,  is  not  a  nuisance  for  which  the  owner 
of  adjoining  land  or  building  can  maintain  an  action.' 

68S.  There  is  authority,  however,  that  the  obstxuotion  of  a 
ne^htx>r*B  windows  may  be  enjoined,  where  this  is  done  throogh 
malice.  Tlins  it  has  been  held  that  an  injunction  will  lie  to 
restrain  one  from  erecting  and  maintaining  a  high  fence  on  the 
division  Une,  between  his  land  and  that  of  his  neighbor,  which  shuts 
off  the  air  and  view  from  his  neighbor's  building,  and  thereby  ren- 
ders it  damp  and  unhealthy,  if  it  appears  that  the  motive  in  build- 
ing the  fence  is  to  annoy  his  neighbor  and  injure  his  property.* 

683.  No  action  oon  be  maintained  for  obatruoting  a  view,  except 
upon  an  express  covenant  giving  a  right  to  the  view.*     This  is  so 

'  Letts  T.  Kessler  (Ohio  St.)  43  N.  E.  Burke  v.   Smith,  69  Mich.   380,  37  N. 

Rep.  765,  overruling  Kessler  v.  Letts,  W.    Rep.   S38.     In   this   Ust  case   the 

7  Ohio  C.  Ct.  108.  court  was  equally  divided,  and  noth, 

'  Honsel  v.  Cooani,  13  III.  App.  359.  ing  was  decided. 

«  Peck  V.  Roe  (Mich.)  67  N.  W.  Rep.  *  Harwood  v.  Tompkins,  34  N.  J.  L. 

1080:  Kirkwood  v.   Finegan.  95  Mich.  435;  Lyon  v.  McDonald,  78  Tejc.  71,  14 

543,   55  N.   W.   Rep.  457:  Flaherty  v.  S.  W.  Rep.  361,  9  L.  R.  A.  395. 
Motan,  81  Mich.  5a.  45  N.W.  Rep.  381; 
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even  onder  the  Eoglifih  law  regarding  eaeementa  of  light  and  air. 
In  Aldred's  Oase,'  Chief  Justice  Wray  is  reported  by  Coke  as  say- 
ing: "  That  for  stopping  as  well  of  the  wholesome  air  as  of  light, 
an  action  lies,  and  damages  shall  be  recovered  for  them,  for  both 
are  necessary  ■  *  *  *  bnt  that  for  prospect,  which  is  a  matter 
only  of  delight,  and  not  of  necessity,  no  action  lies  for  stopping 
thereof,  and  yet  it  is  a  great  commendation  of  a  honse  if  it  has  a 
long  and  lai^  prospect.  »  *  *  But  the  law  don't  give  an 
action  for  ench  things  of  delight." 

In  Lonieiana*  the  Code  declares  that  servitudes  of  view  are  of 
two  kinds:  one  which  confers  the  right  of  full  view  with  the  power 
of  preventing  one's  neighbor  from  raising  any  buildings  which 
obstmct  it,  and  the  other  which  gives  an  owner  the  right  of  pre- 
venting his  neighbor  from  having  any  view  or  liglits  on  the  side  on 
which  their  estates  nnite,  or  that  he  ezercise  these  servitudes  accord- 
ing to  his  title. 

Servitudes  of  light  are  (dso  of  two  kinds :  one  which  gives  the 
owner  of  a  honse  the  right  of  opening  windows  in  a  wall  held  in 
common,  for  the  admission  of  light,  with  ^e  right  also  of  prevent- 
ing his  neighbors  from  raising  any  building  which  can  obstruct  the 
admission  of  light;  and  the  other,  which  gives  the  right  of  prevent- 
ing one's  neighbor  from  opening  his  wall,  or  a  wall  held  in  com- 
mon, for  the  admission  of  light  from  a  yard  or  other  place,  or 
which  limits  him  to  certain  lights  whicli  are  conferred  by  bis  title. 

684.  ITeither  la  there  any  law  wliioh  prevents  one  from  building 
upon  hia  own  land  so  as  to  hide  his  neightrar's  houae  from  view 
as  one  approaches  it  along  a  street.  In  a  ease  in  which  the  plaintiff 
asked  that  the  defendant  be  enjoined  from  erecting  a  building,  one 
ground  put  forward  was  that  the  building  would  obstruct  the  view 
of  his  place  of  business  and  of  a  sign  indicating  the  materials  in 
which  he  dealt,  and  so  be  hkely  to  deprive  him  of  customers.  Lord 
Chelmsford,  L.  C,  said:*  "  The  good  sense  of  the  counsel  restrained 
them  from  pressing  this  point  very  far.  I  suggested,  in  tlie  course 
of  the  argument,  that  if  the  building  of  a  wall  which  merely  inter- 
cepts the  prospect  of  another,  without  obstruction  to  his  light  and 
air,  is  not  a  legal  injury,  it  was  very  difficult  to  see  how  a  building 
which  merely  obstructed    premises  from  the  view  of  passers-by^ 

'9Cok«57J.  'Buit  V.  Imperial  Gas  Co.,  L.  R.  a 

'R.  Civ.  Code,  1889.  arts.  716,  717,         Ch.  158. 
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could  be  the  sabject  of  an  action."  In  another  case*  the  plaiutiS 
was  the  owner  of  a  shop  in  Bond  atreet,  and  the  defendant,  wlio 
was  the  owner  of  an  adjoining  house,  commenced  certain  slterationa 
which  woold  throw  the  front  of  his  house  further  into  the  street. 
The  pldntifi  complained  that  these  alterations  interfered  with  his 
ancient  lights,  and  filed  a  bill  'for  an  injunction.  It  appeared  from 
the  evidence  that  the  alterations  prevented  the  plaintifi's  shop  from 
being  seen  so  far  down  the  street  as  before,  bnt  did  not  interfere 
■m&  light  witliin  the  shop  or  the  light  on  the  goods  displayed  in 
the  window.  Vice-Chancellor  Wood  refused  an  injunction,  say- 
ing: "  All  that  conld  be  complained  of  was,  that  persons  could  not 
see  the  goods  so  soon  as  they  might  if  the  alterations  objected  to 
had  not  been  made.  When  they  came  in  front  of  the  shop  the 
goods  would  be  seen  just  as  well  as  before.  So,  if  a  sign  were 
hmig  np  in  front  of  a  shop,  such  as  pawnbroker's  balls,  which  could 
be  seen  for  a  long  distance,  there  was  nothing  to  prevent  a  neigh- 
bor building  on  his  own  ground  in  such  a  way  as  to  obstruct  the 
distant  view  of  such  a  sign."' 

<  Smith  V.  Oven,  3S  L.  J.  Ch.  317,  14    not  be  regarded  aa  so  authority  to  the 
W.  Rep.  433.     Sec   Riviere   v.  Bower,     contrarf. 
R)'.  &  Moo.  34,  wbicb,  however,  can- 
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I.     Nature  and  Application  of  the  ^aaement  of  Lateral  Support 
to  Land. 

686.  Svery  owner  of  land  has  a  right  to  have  the  boU  of  his 
neighbor's  land  remain  aa  a  support  for  his  land  in  ite  natursl 
condition.'    Each  of  two  adjoining  landovnere  is  entitled  to  the 

■  Humphries  v.  Brogden,   is  Q.  B.  Kurtend:  BaltimoTC  &  P.  R.  Co.  v. 

739;  Rigby  V,  Bennett,  ai  Ch.  D.  559;  Reaney,  4a  Md.  117. 

Wyatt  V.   Harrison,  3  B.  &  Ad.  t-ji;  KanaehvaMU :     Foley    v.  Wyeth,  a 

Attorney-Geaeral  t.  Conduit  Collierjf  Allen,  131,  79  Am.  Dec.  771;  Thurston 

Co.,  [189s]  r  Q.  B.  301;  Transportation  v.  Hancock,  n  Mass,  aao,  7  Am.  Dec, 

Co.  V.  Chicago,  99  U.  S.  635.  57;  Gilmore  v.  Driscoil,  laa  Mass.  199, 

Alabama:    Moody  v.   McClelland,  39  33  Am.  Rep.  312. 

Ala.   45,   84   Am.    Dec.    770;    Myer  v.  Kiohigan:  Gildersleeve  v,  Hammond 

Hobbs,  57  Ala.  17s,  SQ  Am.  Rep.  719.  (Mich.),  67  N.  W.  Rep.  519;  Buskirk  v. 

CaUfoniU:  Green  v.  Berge,  105  Cal.  Strickland,  47  Mich.  3S9,  11  K.  W.  Rep. 

53,  38  Pae.  Rep.  539;  Aston  v.  Nolan,  63  sto. 

Cal.  369.  KlmuMta :    Nichols    v.    Duluth.   40 

bdlua:    Moellerins   v.    Evans.   lai  Minn.3S9,4aN.  W.  Rep.S4;  Schulti  v. 

Ind.  195.  aa  N.  E.  Rep.  969,  6  L.  R.  A.  Bower,   57  Minn.  493,  59  N.  W.  Rep. 

449;    Block  V.   Haselline,  3  Ind.  App.  631,  perMitchell,  J.,  66N.  W.  Rep.  139; 

491,  ag  N.  E.  Rep,  937,  Kopp  v.  Northern  Pac,  R.  Co.,  41  Minn. 

ZaiUM !  Winn  v.  Abeles,  35  Kan.  85,  310,  43  N.  W,  Rep.  73, 

10  Pac.  Rep.  443,  XlswiBil :  Eads  v.  Gains,  5B  Mo.  App, 

KeotBBk7i  Louisville  &  N,  R.  Co.  v.  586:  Secongostv.  Missouri  Pac,  R,  Co., 

Bonhayo,  94  Ky-  67,  ai  S.  W.  Rep.  536;  53  Mo.  App.  369;    Victor  Min.  Co.  v, 

Covington  v.  Geylor,  93  Ky.  a?;,  19  S.  Morning  Star  Min.   Co,,  50  Mo.  App. 

W.  Rep.  741;  Clemens  V.  Speed.  93  Ky,  535:  Charless  v.Rankin,  aa  Mo,  566.  66 

384,  19  S.  W.  Rep.  660;  Oneil  v.  Hark-  Am.   Dec.  643;  Busby  v.  Hoithaus,  4C 

Ina,  8  Bush,  650.  Mo.  161. 
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lateral  support  of  the  other's  land.  The  right  of  lataral  support 
from  the  adjacent  soil,  to  the  extent  that  such  support  is  essential, 
is  an  absolute  right  of  property.  The  right  to  recover  for  injuries 
to  the  land  hj  reason  of  the  removal  of  such  support  does  not 
depend  upon  negligence,  but  upon  the  violation  of  the  right  of 
property. 

686.  This  rigbt  is  a  natural  and  not  a  oonventional  one.  "  In 
the  natural  state  of  land,  one  part  of  it  receives  support  from 
another,  upper  from  lower  strata,  and  soil  from  adjacent  soil. 
This  support  is  natural,  and  is  necessary,  as  long  as  the  etaius  fuo 
of  the  land  is  maintained ;  and  therefore,  if  one  parcel  of  land  be 
conveyed,  so  as  to  be  divided  in  point  of  title  from  another  con- 
tiguous to  it,  or  (as  iu  the  case  of  mines)  below  it,  the  gtatua  quo 
of  support  passes  with  the  property  in  the  land,  not  as  an  easement 
held  by  a  distinct  title,  but  as  an  incident  to  the  land  itself,  sirie 
quo  rea  ipsa  haberv  non  d^et.  All  existing  divisions  of  property 
in  land  most  have  been  attended  with  this  incident,  when  not 
excluded  by  contract;  and  it  is  for  that  reason  often  spoken  of  as  a 
right  by  law;  a  right  of  the  owner  to  the  enjoyment  of  liis  own 
property,  as  distinguished  from  an  easement  supposed  to  be  gained 
by  grant;  a  right  for  injury  to  which  an  adjoining  proprietor  is 
responsible,  upon  the  principle,  sic  utere  tuo,  ut  alienum  non 
Icedaa,  *  *  *  Support  to  that  which  is  artificially  imposed 
upon  land  cannot  exist  ex  jure  naimrm,  because  the  thing  supported 
does  not  itself  so  exist;  it  must  in  each  particular  case  be  acquired 
by  grant,  or  by  some  means  equivalent  in  law  to  grant,  in  order  to 

Vew  JatMr:  McGuire  v.  Giant,  zs  ^-  S«i>th  DakoM;  Ulrick  v.  Dakota  L.  Sl 

J,  L.  3s6,  36a,  67  Am.  Dec.  49;  Schultz  T.  Co.,  2  S.  D.  285,  3  S.  D.  44, 49  N.  W. 

V.  Byers.  53  N,  J.  L.  442.  32  All.  Rep.  Hep.   1054,    afflnued  51  N    W.    Rep. 

514-  1033. 

V«w  Tork:   Lasala   v.    Kolbrook.    4  Tsrmoiiti     Richardson     v.    Vermont 

Paige,   i6g,   aj  Am.  Dec.   534;  Hay  v.  Cent.   R.  Co.,  25  Vt.  465,  60  Am.  Dec. 

Cohoes  Co.,  2  N.  "Y.  159.  51  Am.  Dec,  283;    Beard  v.   Murphy,  37  Vi.  99,  86 

379;  Radciifl!  v.  Mayor,  4  N.  Y.  195,  53  Am.  Dec.  693;   Hatch  v.  Vermont  Cent. 

Am.  Dec.  357;  Farrand  v.  Marshall,  ai  R.  Co.,  25  Vl.  49;  Graves  v.  Matljson, 

Barb.    409;     Panlon    v.    Holland,    17  67  Vt.  630,  32  Atl.  Rep.  498. 

Johns.  92,  8  Am.  Dec.  369.  TirgijiU:    Stearns   v.    Richmond,  88 

Fannij'lTUila:   McGetligan  v.   Potis,  Va.  992,  14  S.  E.   Rep.   S47,  ag  Am.  St. 

149  Pa.  Si.  155.  24  Atl.  Rep.  198.  30  W.  Rep.  758:  Tunstall  v.  ChriBiian,  80  Va. 

N.  C.   137;  Carlin  v.  Chappel,  101   Pa.  r,  56  Am.  Rep.  581;  Slev«nson  ».  Wal- 

St.  348,  47  Am.  Rep.  722;  Wier  &  Bell's  lace,  S7  Gratt.  77,  86, 
App.,  Bi»  Pa.  St.  203. 
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make  it  a  burden  apon  the  neighbor's  land  which  (naturally)  would 
be  free  from  it.  This  distinction  (and,  at  the  same  time,  its  proper 
limit)  was  pointed  out  by  "Willea,  J,,  in  Bonomi  v,  Backhoose,' 
where  he  said:  '  The  right  to  support  of  land  and  the  right  to  sup- 
port of  buildings  stand  upon  difEerent  footings  as  to  the  mode  of 
acquiring  them,  tlie  former  hmngprvTna  fam^  a  right  of  property 
analogous  to  the  flow  of  a  natural  river,  or  of  air,  though  there  may 
be  cases  in  whicli  it  would  be  sustained  aa  matter  of  grant ;'  whilst 
the  latter  most  be  founded  upon  prescription  of  grant,  express  or 
implied ;  but  the  character  of  the  rights,  when  acquired,  is  in  each 
case  the  same. '  "  ' 

S87.  In  several  states  there  are  statutes  aflbctiiis  the  law  of 
this  aat^eot.  In  California,  Idaho,  Montana,  North  Dakota,  Okla- 
homa and  South  Dakota,  a  statute,  the  same  in  terms  in  each  State, 
provides  that  each  co-terminous  owner  is  entitled  to  the  lateral  and 
subjacent  support  which  his  land  receives  from  the  adjoining  land, 
subject  to  the  right  of  the  owner  of  the  adjoining  land  to  make 
proper  and  usual  excavations  on  the  same  for  purposes  of  construc- 
tion, on  using  ordinary  care  and  skill  and  taking  reasonable  precau- 
tions to  sustain  the  land  of  the  other,  and  giving  previous  reason- 
able notice  to  the  other  of  his  intention  to  make  such  excavations.* 

1 1  E.  B.  &  E.  633.  655.  Sootli  DttatU:   Comp.  Laws  18S7,  g 

'  See    Caledonian    Railway    Co.    v.  3784. 

Sprot,  3  Macq.  449.  The  purpose  of  a  notice  required  is  to 

'  Dalton  V.  Angus,  6  App,  Cas,  740,  give  [he  adjaceni  land  ownerao  oppor- 

791.  793,  per  Lord  Chancellor  Selborne.  tunity  to  protect  his  property  from  pos- 

For  a  discussion  of  the  question  as  sible  damage,  if  he  so  desires,  or  to 

to  the  foundation  of  the  right  of  lateral  assume  the  risk  of  Ihe  results  of  the 

support,  see  a  learned  article  by  F,  V,  threatened   excavations.      The    notice 

Balch,  Esq.,  in  i  Am.  Law  Rev.  i.  does  not  impose  a  legal  duty  upon  such 

In  Pounineyv.  Clayton.  J3  L.J.  Q.  B.  landowner  to  protect  his  land.     It   is 

566,  571.  Bowen.  L.  J.,  called  this  ease-  incumbent  upon  the  pany  making  the 

ment    an     "  obscure   nghl,"     saying:  excavation   to  use  ordinary  care   and 

"  This  is  a  very  intricate  matter,  be-  skill  and  take  reasonable  precautions. 

cause,  in   the  first  place,   the  subject-  First  Nat.  Bank  v.  Villegia,  93  Cal.  q6, 

matter  is  the  righl  to  support  —  an  ob-  28  Pac.   Rep.  97.     See  also  Conboy  v, 

scure  righl,  even  when  it  is  created  by  Dickinson,   9a  Cal.  600,  38  Pac.   Rep. 

contract."  809:  Dunton  v.  Niles,  95  Cal.  494,  30 

«(Uifiwnia:  Civ.  Code,  g  633.  Pac.  Rep.  763;  Ulrick  v.  Dakota.  L.  ft 

Idaho:  R.  S,  1887.  B  2884.  T.  Co..  a  S.  D.  385. 3  S.  D.  144.  49  N.  W. 


'.  Code  189s,  §  1893,  Rep,  1054,  affirmed  51  N.  W.  Rep.  1033. 

Korth  Dakota :  Civ.  Code  1695,  g  3375.         This  statute  is  merely  declaratory  of 
Comp.  Stats.  1893,  §  3748.     the  common  law,  and  Imposes  no  new 
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A  statute  applicable  to  the  city  of  New  York  provides  that 
where  an  excavation  od  any  land  is  to  be  made  to  the  depth  of  more 
tiian  ten  feet  below  the  curb,  and  there  ehall  be  any  wall  on  adjoin- 
ing land  and  standing  near  the  boundary,  whether  sach  wall  is  down 
more  or  less  than  ten  feet  below  the  curb,  the  person  making  snch 
excavation,  "if  afforded  tlie  neceaBary  licenee  to  enter  on  the 
adjoining  land,  and  not  otherwise,"  shall  preserve  snch  wall  from 
injury.  Under  this  statute  it  is  the  duty  of  one  making  the  exca- 
vation at  all  times  from  the  commencement  to  the  completion  of 
the  same  at  his  own  expense  to  preserve  such  wall  from  injury,  Mid 
so  support  the  same  by  a  proper  foundation  that  it  sliall  remain  as 
stable  as  before  the  excavation  was  commenced.  "  It  is  entirely 
immaterial  as  far  as  this  act  is  concerned  whether  the  excavator 
allows  the  adjoining  lionse  to  fall  scientifically  or  negligently."  ' 

In  Ohio,  if  the  owner  or  possessor  of  any  lot  or  land,  in  any  inty 
or  village,  digs,  or  cauees  to  be  dug,  any  cellar,  pit,  vault,  or  exca- 
vation to  a  greater  depth  than  nine  feet  below  the  curb  of  the  street 
on  which  such  lot  or  land  abuts,  or,  if  there  be  no  curb,  below  the 
surface  of  the  adjoining  lote,  and  by  such  excavation  causes  any 
damage  to  any  wall,  house  or  other  building  upon  the  lots  adjoining 
thereto,  such  owner  or  possessor  shall  be  liable,  in  a  civil  action,  t» 
the  party  injured  to  the  full  amount  of  the  damage  aforesaid.  Snch 
owner  or  possessor  may  dig,  or  cause  to  be  dug,  any  such  cellar, 
pit  or  excavation  to  the  full  depth  of  any  foundation  wall  of  any 
building  apon  the  adjoining  lots,  or  to  the  depth  of  nine  feet  below 
the  established  grade  of  the  street  whereon  such  lot  abuts,  without 

duty  upon  oneintending  to  execute  on  benefit  of  the  statute;  but  it  is  iocum- 

his  own  land,  unless  it  be  the  duty  of  bent  upon  the  party  causing  the  exca- 

gjving  reasonable  notice  of  his  iniea-  vation  to  be  made  to  request  permis- 

tion.     Aston   v.    Nolan,   63   Cal.    369;  sion  to  enter  and  proceed  with  the  ex- 

Sullivaa  v.  Zeiner,  98  Cal.  346,  33  Pac.  cavation  without  supporting  the  wall; 

Rep.  309.  and  if  he  fails  so  to  do,  he  is  liable  for 

'  Cohen  v.  Simmons,  ai   N.  Y.  Supp.  the  damages.     Dorrity  v,  Rapp,  72  N. 

385,  66  Hun.  634:    Laws   1882,  ch.  410  V.  307.     If  the  license  is  revoked  after 

(Consolidated  Act),  %  474,  as  amended  the  excavation  has  been  commeuced.the 

in  1S87.  ch.  566,  §  3,  party  making  it  may  proceed  with  the 

This  statute  is  not  applicable  to  ex-  work,  notwithstanding  the  revocation. 

cavations   made   in    the   street    under  Ketchum  v.  Newman,  116  N.  Y,  43a,  32 

municipal  authority.  Jenckav.  Kenny,  N.  E.  Rep.  1053.     See  also,  as  to  con- 

38  Abb.  N.  C.  154.  19  N.  Y.  Supp.  243.  struciion    of    statute,   Bemheimer    v. 

This   statute    does   not   require   the  Kilpatrtck,  53  Hun.  316,  6  N.  Y.  Supp. 

owner  of  the  adjoining  land  to  tender  a  858;  Cohen  v.  Siramoa,  ai  N.  Y.  Supp. 

license  in  order  to  be  entitled  to  the  38;,  66  Hun,  634. 
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reference  to  the  depth  of  adjoining  foundation  walls,  without  incur- 
ring the  liability  preacribed  in  thifl  chapter." 

688.  The  only  neglect  neoeBaary  to  give  a  oanae  of  aotioQ  is  the 
neglect  to  furnish  propei  support  to  the  land  of  the  adjoining 
owner  to  prevent  its  caving  in.'  The  only  proof  necessary  is  of 
the  making  of  the  ezcavatioa  and  of  the  injory  to  the  adjoining 
land  in  consequence.  It  is  not  incumbent  on  the  plaintifE  to  show 
that  the  excavation  was  made  by  the  defendant  in  a  careless,  uegh- 
gent  or  nnalrillfnl  manner.' 

Though  one  in  excavating  and  removing  the  soil  on  his  own  laud 
has  not  conducted  the  work  negligently  or  in  a  manner  contrary  to 
the  custom  of  the  country,  he  is  liable  to  his  neighbor  for  sjiy  injury 
to  his  laud  occasioned  by  such  excavation.* 

Where  one,  by  di^;ing  on  Mb  own  land,  canaee  the  adjoining 
land  of  another  to  fall,  the  actionable  wrong  is  not  the  excavation, 
but  the  act  of  allowing  the  otiier's  land  to  falL  It  is  the  wrong  to 
the  right  of  property  that  attaches  to  the  right  of  lateral  support. 
Hence  the  measure  of  damages  is  the  diminution  of  the  value  of  the 
land  by  reason  of  the  falling  of  the  soU;  and  it  is  immaterial 
whether  this  falling  be  called  "  caving  "  or  "  washing,"  provided  it 
is  the  natural  and  proximate  resnlt  of  removing  the  lateral  support' 

589.  The  parties  ma;,  however,  agree  that  all  support  may  be 
removod,  or  may  agree  upon  the  compensation  for  such  removal. 
One  who  has  granted  land,  reserving  the  right  to  enter  on  a  certain 

'  R.  S.  1893,  §§  2676,  S677,  Richardson  v.  Vermont  Cent,   R.  Co.. 

Tbe  law  of  easements  as  to  lateral  a;  Vt.  465,  60  Am.  Dec.  383:  McGuire 

support  Is  regulated  by  tbis  statute  v.  Grant,  25  N.  J.  L.  356,  67  Am.  Doc. 

when  the  circumstances  are  such  chat  49:  Hay  v.  Cohoes  Co.,  a  N.   Y.  159, 

it  applies.     Tbe  statute,  however,  has  i6s,  51  Am.  Dec.  279;  Ulrick  v.  Dakota 

not  destroyed  tbe  principle  set  forth  in  L  &  T.  Co.,  a  S.  D.  aSj,  3  S.  D.  44,  49, 

the  maxim  neultrc  iua  ul alitnuia  mm  N.    W.    Rep.  1054,  affirmed  51    N.  W. 

ladas.      United  States   v.    Peachy,   36  Rep.  1023, 

Fed.  Rep.  160.     See,  also,  Keating  v.  *  Transportation    Company    v.   Chi- 

Cindnnatl,   38   Ohio  St.   141,  43  Am.  eago,  99U,  S,  635;  Gilmore  v.  Driscoll, 

Rep.  431;    McMUIen  t.  Watt,  27  Ohio  122  Mass.  199,  23  Am.  Rep.  312;  Foley 

St.  306.  V.  Wyeth,  3  Allen,  131,  79  Am.  Dec. 

•  Green  v.Berge,  105  Cal,  52,  38  Pac.  771- 

Rep.  S39;  Conboj  v,  Dickinson,  93  Cal.  *  Humphries  v.  Brogden,  12  Q.  B.  D. 

600,  aS  Pac.  Rep.  809;  Aston  v.  Nolan,  737;  Brown  v.  Robins,    4  H,  &  N.  185. 

63  Cal.  369;  Gildersleeve  v.  Hammond  '  Schulti  t.  Bower,  57  Mioa.  493,  59 

(Mich.),  67  N.  W.  Rep.  519;  Baltimore  N.  W.  Rep.  631, 
&  P.  R,  Co.  V.  Reaney,  43  Md.  117; 
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part  thereof  aad  dig  and  take  olaj  and  sand  for  making  brick  or  to 
work  minerals,  is  at  liberty  to  remove  the  lateral  support  of  the 
land  granted  bj  di^^ng  within  the  part  designated  in  the  exercise 
of  the  right  reserved.' 

Where  land  was  granted  for  boilding  purposes,  reserving  the 
minerals  beneath  with  power  to  get  them,  "  bat  without  entering 
upon  the  surface,  so  that  compensation  in  money  be  made  for  all 
damage  that  shall  be  done  to  the  erections  on  tlie  said  plot  by  the 
exercise  of  any  of  the  said  excepted  liberties,"  the  grantor  was 
entitled  to  take  the  minerals  without  leaving  any  support,  snbjeet 
only  to  compensation  for  damage.' 

The  right  to  natural  support  for  land  is  presumed  to  be  incident 
always  to  the  ownership  of  the  land,  and  it  is  for  the  party  who 
claims  that  this  right  has  been  parted  with  to  prove  it.' 

680.  There  ia  no  oanse  of  action,  howsTer,  if  no  damage  waa 
done.  The  right  of  the  owner  of  land  to  the  lateral  support  of 
his  neighbor's  land  is  not  an  absolute  right,  irrespective  of  the  ele- 
ment of  damages,  and  the  infringement  of  it  is  not  a  cause  of  action 
without  appreciable  damage.  "  But  for  a  man  to  dig  a  hole  in  bis 
own  land  is  in  itself  a  perfectly  lawful  act  of  ownership,  and  it 
only  becomes  a  wrong  if  it  injures  his  neighbor;  and  since  it  is  the 
injury  itself  which  gives  rise  to  the  right  of  action,  there  can  be  no 
right  of  action  unless  the  damage  is  of  an  appreciable  amount. '*^ 
There  is  no  right  of  action  unless  the  soil  of  the  land  is  disturbed, 
though,  by  reason  of  the  digging,  the  land  presents  an  unsightly 
appearance." 

581.  The  anpport  to  whioh  a  landowner  ia  entftlod  from  the 
adjacent  land  ia  oonflned  to  a  limited  extent  of  adjacent  land, 
that  is,  to  such  an  extent  as  in  its  natural  undistnrbed  state  was 
sufficient  to  afford  the  requisite  support."  If  the  adjoining  owner 
excavates  nearer  to  the  boundary  line  than  snch  limit,  he  is  bound 
to  furnish  support  to  the  land  by  artificial  means,  such  as  a  retain- 

'  R^ckman  v.  Glllis,  57  N.  Y.  68,  re-  Dalion  v.  Angus,  6  App.  Cas.  740.  792; 

versing  6  Lens.  79.  Davis  v.  Treharne,  6  App.  Cas.  460. 

■  Aapden  v.  Seddon,  L.  B.  10  Ch.  3^,  •  Smith  v.  Thacketah,  L.   R.   i  C.  P. 

T    Exch.    D.   496.     And   see   Smart  v.  564.  556,  P"  Erie,  C,  J. 

Monon,    s   El-   *   B.   30;    Roberta   v.  ■  Williams  v.  Kenney,  14  Barb.  639. 

Haines,  6  E.  &  B.  643,  7  E.  &  B.  625:  <  Birmingham  v.  Allen,  6  Ch.  D.  384, 

Harris  V.  Ryding.  s  M.  &  W.  60.  affirmed   on   appeal;    Elliot    v.    North 

'  Dixon  V.  While,  S  App,  Cas.  833;  Eastern  Ry.,  10  H.  L.  Cas.  333. 
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ing  wall.  By  such  means  the  excavation  may  ba  maJe  fully  up  to 
the  boundary  line.'  The  artificial  support  substituted  in  place  of 
the  natural  support  of  the  soil  may  be  of  any  material,  provided  it 
is  Buffieieut  for  the  purpose,  and  it  is  continued  so  aa  to  maintain 
the  land  in  its  proper  condition.* 

One  cannot  escape  liability  for  an  injury  caused  by  insufficient 
flapport  by  showing  that  the  support  was  a  reasonable  or  customary 
flupport,  or  that  the  excavations  were  made  with  care  and  skill.  It 
is  simply  requisite  that  the  support  shall  prove  to  be  sufficiont  and 
effectual." 

The  extent  in  point  of  distance  to  which  the  right  of  lateral  sup- 
port applies  must  necessarily  depend  very  much  npon  the  nature  of 
the  surface  of  the  land  and  of  the  adjacent  soil.  "  If  the  soil  is 
adhesive,  so  that  it  will  remain  in  its  natural  position  with  the 
lateral  support  removed,  obviously  the  excavator  may  excavate  as 
deep  as  he  pleases  —  even  close  to  the  boundary  line.  If  in  such 
case  his  neighbor's  land  caves  in  by  reason  of  the  pressure  of  the 
Buperstrncture  upon  it,  it  is  ddmn'iin  ahvi'M  injuria.  But  is  this 
true  of  a  sandy,  gravelly  soil  ?  Most  of  the  authorities  above  cited 
recognize  the  duty  of  the  excavator  to  use  reasonable  care  in  the 
performance  of  his  work,"' 

692.  One  is  not  Juatified  iB  removing  the  support  of  his 
neighbor's  land  on  the  ground  that  the  land  of  both  la  higher  than 
the  adjoining  street,  and  the  excavation  is  iniide  for  the  purpose  of 
reducing  the  grade  of  the  land  to  the  level  of  the  street.' 

If  the  adjoining  lands  are  not  upon  the  same  grade,  but  are  upon 
a  hillside,  the  higher  land  is  still  entitled  to  the  support  of  the 
lower,  and  consequently  the  owner  of  the  latter  cannot  excavate  ho 
near  to  the  boundary  line  as  be  could  if  the  properties  were  on  the 
same  grade,* 

683.  Whether  an  abutting  owner  is  entitled  to  the,  lateral  sup- 
port of  the  adjoining  land  in  a  public  street,  and  a  city  or  town  is 
liable  for  damage  to  such  owner's  land  occasioned  by  excavations  in 
grading  the  street,  is  a  question  upon  wliich  there  is  a  conflict  of 

'Weir  V.  Bell's  App.,  8i"  Pa.  Si.  615;  Davis  v.  Treharne,  6  App,  Cas, 
ao3;  Altwater  v.  Woods,  r  W.  N.  C.  33.     460. 

*  Snarr  v.  Granite  Curling  &  SlcaiinK  *  Gildersleeve  v.  Hammond  (Mich.), 
Co..  I  Ont.  loa.  67  K.  W.  Rep.  519. 

•DarleyMainCo.  V.  Miichell,  II  App.  'Stimmel  v.  Brown,  7  Houst.  aig. 
Cm.  137;  Roberu  V.Haines,  7EI,  &  B.     30  Atl.  Rep.  996. 

•  Weir  V.  Bell's  App.  8i»  Pa,  St.  aoj. 
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Opinion.  On  the  one  hand,  a  city  or  town  is  regardea  as  subject  to 
the  same  liability  as  a  private  owner  of  land  ia.'  A  city  or  town 
removing  the  adjacent  sapport  of  land  abutting  on  the  street,  fu> 
that  in  consequence  the  land  falls,  is  regarded  as  taking  the  land 
for  ptiblic  purposes,  and  compensation  must  be  made  for  such  a 
taking.  If  there  are  improvements  upon  the  land,  and  their  weight 
has  not  conduced  to  the  falling  of  the  land,  thedam^es  recoverable 
from  the  city  or  town  may  include  the  damage  to  the  improvements.* 

694.  A  oity  is  liable  for  oonstmoting  a  aewer  uadar  a  street 
upon  "  made  ground "  whioh  oanfied  a  houae  upon  abutting  land  to 
settle,  if  the  injury  was  occasioned  by  the  construction  of  the 
sewer,  and  not  solely  by  the  condition  of  the  ground.  But  no 
recovery  could  be  had  if  the  ground  upon  which  the  house  stood 
was  so  deficient  in  firmness  and  solidity  as  to  be  inadequate  to 
snstMn  a  building  under  the  conditions  which  are  usual  in  the  con- 
duct of  necessary  public  works  upon  the  highway.  "  It  having 
been  clearly  established  by  the  verdict  that  the  work  of  construct- 

'  Dyerv.  St.  Paul,  37  Minn.  457,  8  N.  Brighouse,  so  Can.  S.  C.  510,  38  Am.  & 
W.  Rep.  ayi\  O'Brien  v.  St.  Paul,  as  Eng.Corp.  Cas.s'S:  Lewis  on  Eminent 
Minn.  331,  33  Am.  Rep.  470;  Nichols  Domain,  §§  100,  151. 
V.  Dululb,  40  Minn.  3S9.  43  N,  W.  Rep.  ]>biuii71tui1*i  Const.  1S74,  art.  16,  g 
84;  Armstrong  v.  St.  Paul,  30  Minn.  8;  O'Brien  v.  Philadelphia,  150  Pa.  St. 
399,  IS  if-  W.  Rep.  174;  Burr  v.  Leices-  jSg,  34  Att.  Rep.  1047,  30  Am.  St.  Rep. 
ter,  131  Mass.  241;  Cabot  v.  Kingman,  83a;  Jones  v,  Bangor,  144  Pa.  St.  638, 
16E1  Mass.  403,  44  N,  E,  Rep.  344,  an  33  Atl.  Rep.  353;  Ogden  v.  Philadel- 
eitcavation  for  a  sewer;  Stearns  v.  phia,  143  Pa.  St.  430,  21  Atl.  Rep.  694; 
Richmond,  88  Va.  993,  14  S.  E.  Rep.  New  Brighton  v.  Peirsol.  107  Pa.  Si. 
847;  Keating  V.  Cincinnati,  38  Ohio  St.  280;  New  Brighton  v.  United  Pres. 
141,  43  Am.  Rep.  431  ■  Akron  v.  Cham-  Church,  96  Pa,  St.  331 ;  otherwise,  be- 
berlain  Co.,  34  Ohio  St.  338,  33  Am.  fore  the  Constitution  of  1874;  O'Con- 
Rep.  367;  Cincinnati  V.  Penny,  31  Ohio  nor  v.  Pittsburgh,  18  Pa.  St.  187;  Phil- 
St.  499,  8  Am.  Rep.  73;  Crawford  v.  adelphia  v.  Wright,  100  Pa.  St.  335, 
Delaware,  7  Ohio  St.  459;  Parke  v.  nUaoli:  Under  the  Constitution 
Seattle,  5  Wash,  t,  30  L.  R.  A.  68,  34  adopted  in  1870,  a  recovery  may  be  had 
Am.  St.  839;  Harmon  v.  Omaha,  17  where  private  proper.y  has  been  dam- 
Neb.  548,  33  N.  W.  Rep.  503,  under  bill  aged  from  the  making  and  use  of  the 
of  rights  of  Constitution  1875;  Elgin  v.  public  improvement,  whether  the  dam- 
Eaton,  83  III.  535,  35  Am.  Rep.  413,  age  be  direct  or  consequential.  Chi- 
underConstitution,  art.  3,  §  13;  Aurora  cago  v.  Taylor,  135  U.  S.  161,  8  Sup. 
V.  Fojc,  78  Ind.  I.  But  see  Delphi  v.  Ct.  820;  Rigney  v.  Chicago,  103  III.  64; 
Evans,  36  Ind.  90,  10  Am.  Rep.  ii;  Chicago  &  W.  Ind.  R.  Co.  v.  Ayres,  106 
Louisville  V.  Louisville  Rolling  Mill  111.  511.  These  cases  overrule  the  doc- 
Co.,  3  Bush,  416,  96  Am.  Dec.  343;  trine  of  the  earlier  cases  tn  tbis  Slate. 
Meares  v.  Wilmington,  q  Ired.  73,  49  'Keating  v.  Cincinnati,  38  Ohio  St- 
Atn.  Dec.  413;  New  Westminster  v.  141,  43  Am.  Rep.  431. 
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ing  the  sewer,  and  not  the  character  of  made  ground  on  which  the 
house  was  erected,  was  the  cause  of  the  injury,  the  case  is  within 
the  very  letter  as  well  as  the  spirit  of  the  couetitational  mandate 
which  requiree  municipal  and  other  corporatiouB,  etc.,  to  'make 
just  compensation  for  property  taken,  injured  or  destroyed  by  the 
constmction  or  enlargement  of  tlieir  works,  highways  or  improve- 
ments. '  To  hold  otiierwise  would  defeat  one  of  the  main  objects 
of  that  provision," ' 

Where  sewerage  commissioners  were  authorized  by  an  act  of  the 
Legielatnre  to  construct  a  sewer  through  a  street,  and  land  and 
buildings  of  an  abntting  owner  were  injured  by  the  withdrawal  of 
quicksand  beneath  the  surface  of  such  land,  which  flowed  freely 
into  the  excavation  made  for  the  sewer,  and  was  taken  out  by  means 
of  buckets  and  pumps,  so  that  the  buildings  settled  and  cracked,  it 
was  held  that  the  commissioners  were  liable  for  the  injury.  The 
plaintifE  did  not  offer  to  prove  that  he  owned  tlie  fee  of  the  soil  in 
the  street  where  the  right  to  construct  the  sewer  was  taken.  But 
even  if  he  owned  the  fee,  the  taking  of  the  land  for  the  sewer 
imposed  no  additional  servitude  upon  the  land  under  Uie  highway,' 
and  no  right  of  any  sort  was  taken  in  the  plaintiff's  land.  It  was 
held  that  the  defendants  had  no  right  to  take  away  the  soO  of  the 
plaintiff  in  land  they  had  not  taken  under  the  statutes,  or  to  with- 
draw the  support  to  hie  land  abutting  on  the  street,* 

A  city  negligently  excavating  a  river  bottom  around  and  near 
piles  on  which  a  building  rested,  whereby  they  are  undermined,  is 
liable  in  trespass  to  the  owner  for  the  damage  occasioned,  where  it 
appears  that  the  excavation  was  made  for  the  purpose  of  saving  the 
expense  of  frequent  removals  of  sand  and  sewerage,  deposited  by 
the  city  itself  in  the  river  by  the  maintenance  of  a  sewer,  and  that 
the  excavation  was  not  a  legitimate  dredging  which  the  city  might, 
perhaps,  be  entitled  to  do  for  the  improvement  of  its  harbor  in  the 
interest  of  navigation.  * 

686-  There  is  however  mnoh  authority  fbr  holding  that  a  muni- 
cipal aorporation  acting  under  proper  legislative  authority  is  not 
liable  for  oonsequentlal  damages  to  the  property  of  an  adjoining 

'  Ladd  V.  Philadelphia,  171  Pa.  St.  E.  Rep. 649:  Lincolnv. Commonwealth, 
485,  492,  per  Sterretl,  C.  J.  164  Mass.  i.  41  N.  E.  Rep.  489. 

•  Chelsea  Dye-House  &  L.  Co.  v.  '  Cabot  v.  Kiagman,  166  Mass.  403^ 
Commonwealth,  164  Mass.  350,  41  N.    44  N.  E.  Rep.  344. 

*  Pomroy  v.  GranRer,  18  R.  I.  6*4. 
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landowner,  whose  lands  are  not  actually  taken,  occaaioned  tlirougli 
the  grading  of  a  street,  there  being  no  want  of  care  or  skill  in  the 
execution  of  the  work.'  The  State  has  the  authority  to  adapt  a 
street  to  easy  and  safe  passage ;  a  city  is  the  agent  of  the  State  to  do 
this,  and  is  not  answerable  for  damages  incurred  under  such  anthority. 

The  adjoining  landowner  cannot  acquire  by  prescription  any 
right  to  abridge  the  power  of  a  municipality  to  regulate  and  change 
the  grade  of  its  streets.' 

The  public  authorities  are  liahle  for  damt^es  to  the  owner  of 
lauds  abutting  upon  a  proposed  street  which  has  not  been  accepted, 
and  for  the  opening  of  which  no  authority  is  shown.  Though  the 
ultimate  purpose  may  have  been  to  open  the  street,  if  no  order  or 
resolution  binding  upon  the  municipal  corporation  appears,  but  it  is 
manifest  that  the  object  of  the  public  authorities  immediately  in 
view  was  the  procuring  of  gravel  for  use  in  otlier  parts  of  the  vil- 
lage, there  is  a  clear  liability  for  the  removal  of  the  lateral  support 
of  land  adjoining  such  proposed  street.' 

'  Boultonv.  Crowther,  z  B.  &  C.  703;  manner  as  the  public  necessities  may 
Transponalion  Company  v.  Chicago,  require.  Holding  them  in  trust  for  [he 
99  U.  S.  63s;  Smith  V.  Washington,  20  public,  and  having  no  authority  to  con- 
How,  135;  Cheever  v.  Shedd,  13  Blatch.  vey  or  direct  them  for  other  uses,  it 
258;  Callender  v.  Marsh,  i  Pick.  41S;  would  seem  inevitable  to  follow  that 
Rome  V.  Omberg.  z8  Ga.  46,  73  Am.  they  can  have  no  power  to  grant  to  in- 
Dee.  748;  Fellowes  v.  New  Haven,  44  dividuala  rights  or  easements  in  the 
Coon.  240,  26  Am.  Rep.  447 ;  HoUister  street  which  might  in  any  way  interfere 
1  Co.,  9  Conn.  436,  35  Am.  with  the  duty  of  preparing  ihem  for  the 
public  use,  to  meet  the  public  necessi- 
ties; for  it  is  obvious  that  if  such  rights 
may  be  granted,  then  the  practical  use 
of  the  streets  may  become  so  burdened 
with  private  rights  as  10  place  it  beyond 
the  pecuniary  ability  of  the  city  t< 


Dec.  36.  And 
Healey  v.  New  Haven,  49  Conn.  394, 
3  Am.  &  Eng.  Corp.  Cas,  450;  Delphi 
V.  Evans,  36  Ind.  go,  10  Am.  Rep.  iz 
But  see,  in  connection,  Aurora  v.  Fos, 
78  Ind.  i;  Quincy  v.  Jones,  76  111.  33: 


m.  Rep.  243;  Radcliff  v.  Mayor,  4  charge   its   duty   to    the    public,  with 

N.  Y.   195,  53  Am.  Dec,  357.     And  see  reference  to  them.     It  is  not  consistent 

cases  cited  by  Bronson,  C.  J. :  Wilson  to  say  that  the  city  owes  a  duty  to  the 

V.  Mayor,  I   Denio,   595,  43  Am.   Dec.  public,  and  yet  that  it  may  voluntarily 

719;  O'Connor  v.  Pittsburgh,  18  Pa.  St.  place  it  beyond  its  power  to  discharge 

187,  but  otherwise  in  this  Stale  since  that  duty."      See,   however,  Elgin  v. 

Constitution  of  1874.  Eaton,  83  111.  S35, 35  Am.  Rep.  4",  and 

In  Quincy  v.  Jones,  76  111.  331,  24*,  S  »»*.  '"'«• 

20  Am,  Rep,  243,  Mr.  Justice  Schalfield  '  Smith  v,  Washington,  3o  How,  135; 

said:  "  It  is  the  unquestioned  duty  of  Gosiler  v.  Georgetown,  6  Wheat.  S93' 

the  city,  in  controlling  and  improving  '  Buskirk  v.  Strickland,  47  Mich.  3S9, 

the  streets,  lo  prepare  them  for  public  11  N.  W.  Rep.  3io. 
use  as  streets,  at  such  time  and  in  such 
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THK   EASEMENT   OF   SUBJACENT   SUPPORT.       [|§  506,  597. 

Under  a  eonetitutioiial  provisioii  or  statute  declaring  tliat  munici- 
pal corporations  shall  make  compensation  for  property  taken, 
injured  or  destroyed  by  the  construction  or  enlargement  of  their 
works,  highways  or  improveraente,  one  may  recover  damages  to  his 
land  resulting  from  the  change  of  grade  of  tlie  street  upon  which 
such  land  abuts.' 

696.  Whether  this  prinolple  is  applicable  to  the  acts  of  private 
corporations  authorized  by  the  legislature  to  constrwct  works  of  a 
public  character,  such  as  canals  or  railroads,  is  a  question  upon 
which  the  authorities  are  not  agreed.  On  the  ground  that  such 
works,  tliough  used  by  the  public,  are  constructed  primarily  for  the 
benefit  of  private  corporations  wlio  are  not  public  agents,  it  is  held 
that  damages  done  by  them  by  making  excavations  and  removing 
the  support  of  adjoining  lands  may  be  recovered  against  them  in  the 
same  manner  as  against  private  individuals.^  It  is  competent  for 
the  Legislature  to  provide  for  such  damages.* 

On  the  other  hand,  it  is  held  that  such  corporations  acting  under 
the  authority  of  the  State  are  not  liable  for  damages  occurring  to 
adjoining  lands  through  excavations  made  in  the  construction  of 
such  works,  if  these  are  made  in  a  careful  and  skillful  manner.^ 

II.     Tlw  Easement  of  Suhjaceni  Support. 

697>  A  servitade  of  Butajaoent  support  exists  in  &Tor  of  the 
■uT&oe  land  against  the  mineral  estate  andemeath  it,  in  case  ono 
person  owns  the  surface  and  another  owns  the  minerals.'     This 

■  O'Brien  V.  Philadetphta.  ISO  Pa.  St.  Trowbridge   v.    Brookline,    144   Mass. 

589, 24A1I.  Rep.  1047;  Jones V.  Baogor,  139,  ro  N.  E.  Rep.  796. 

144 Pa. St. 638.  33 All.  Rep.  353;  Ogden  'Mercy  Docks  Trustees  v.  Gibbs,  11 

v.  Philadelphia,  143  Pa.  Si.  430,  M  All.  H.  L.  Cas.  686,  713;  Booihby  v.  An- 

Rcp.  694.  droscoggin  &  K.   R.  Co..  51  Me.  318: 

*Chcever  v.  Shedd,  13  Blatchf.  358,  Honsman  v.  Covington  4  L.   R.  Co.. 

364,  per  Shipman,  J.;  Ballimore  &  P.  iSB.Mon.siB;  Newport  &  Cincinnati 

R.  Co.  V.  Reaney,  41  Md.  117;  Ludlow  Bridge  Co.  v.  Foote,  9  Bush.  364. 

V.Hudson  River  R.  Co.,  6  Lans.  138;  'Humphries  v.   Brogden.   13  Q.   B. 

McCullough  V.   St.   Paul.  M.  &  M.  R.  739.   while   the    right  was  just  esiab. 

Co.,  S3  Minn.   13;  Richardson  v.  Ver-  lished;  Davis  v.  Trehame.  6  App.  Cas. 

mont  Cent.  R.  Co.,  35  Vt.  46s,  60  Am.  460.  466;  Bell  v.  Love.  10  Q.  B.  D.  547, 

Dec.  383.  5S8i    Love   v.   Bell,  9  App.  Cas.  386; 

■Dodge  V.  County  Commissioners.  3  London   &   N.    W.    R.   Co.    v.   Evans, 

Met.  3S0;    Parker  v.  Boston  &  Maine  [1893]  1  Ch.   16.     See  Dixon  v.  While, 

R.  Co.,  sCuah.  107,  50  Am.  Dec.  709:  S  App.  Cas.  883;  Great  West.  R.  Co. 
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]>riuciple  has  no  application  where  the  same  person  is  the  owner  of 
both  estates ;  nor  does  it  apply  where  by  contract  between  the  par- 
ties they  have  changed  the  rule,  for  the  owner  of  the  surface  may 
part  with  this  right  of  support  by  his  deed  or  covenant.  But  the 
absolute  right  to  buc)i  support  is  not  taken  away  by  mere  implication 
from  language  not  necessarily  importing  snch  a  result,  as  where  a 
clause  in  the  deed  conveying  the  surface  land,  but  reserving  the  coal, 
provides  tliat  the  grantor  in  mining  and  removing  tlie  coal  shall  do 
as  little  damage  to  tiie  surface  as  possible.  "  If  the  owner  of  the 
entirety  ia  supposed  to  have  alienated  the  surface,  reserving  the 
minerals,  he  cannot  be  presumed  to  have  reserved  to  himself,  in 
derogation  of.  his  grant,  the  power  of  removing  all  the  minerals 
without  leaving  a  support  for  the  surface;  and,  if  he  is  supposed  to 
have  alienated  the  minerals,  reserving  the  surface,  he  cannot  be 
presumed  to  have  parted  with  the  right  to  that  support  for  the 
surface  by  tlie  minerals  which  it  had  ever  before  enjoyed.  Perhaps 
it  may  be  said  that,  if  the  grantor  of  the  minerals,  reserving  the 
surface,  seeks  to  limit  the  right  of  the  grantee  to  remove  tliem,  he 
is  acting  in  derogation  of  his  grant,  and  is  seeking  to  hinder  the 
grantee  from  doing  what  he  likes  with  his  own;  but,  generally 
speaking,  mines  may  be  profitably  worked,  leaving  a  support  to 
the  surface  by  pillars  or  ribs  of  the  minerals,  although  not  so 
profitably  as  if  the  whole  of  the  minerals  be  removed;  and  a  man 
must  so  use  his  own  as  not  to  injure  liis  neighbor."  ' 

AVhenever  there  has  been  a  separation  in  ownership  of  the  mines 

V.  Cefn  Cribbwr  Br.  Co.,  [1894]  3  Ch.  Co.,  JO  Mich.  604.  16  N.  W.  Rep.  161; 

157;  Harris  v.  Hyding,  5  M.  &  W.  60;  Marvin  v.   Brewster  Iron  Min.  Co.,  55 

Hejtl  V.  Gill,  L.  R.  7CI1.  699;  Smart  v.  N.  Y.  538,  556,  14  Am.  Rep.  388;  New 

Morton,   5   El.   &   B.   30;    Rowboiham  Jersey  Zinc  Co.  v.  New  Jersey  Frank- 

V.  Wilson,  8  H.  L.  Cas.  348;  Eadon  v.  Unite  Co.,  13  N.  J.  Eq.  321;  Michle  v. 

Jclfcock,  L.  B.  7  Exch.  379;  Roberts  v.  Douglas,  75  Iowa,  78,  39  N.  W.  Rep. 

Haines.  6  El.  &  B.  643;  Pringle  v.  Vesta  198;  Livingston  v.  Moingona Coal  Co.. 

Coal  Co.,  17a  Pa.  St.  43S,  33  Atl.  Rep.  49  Iowa,  369;  31  Am.  Rep.  150;  Yandes 

690;  Willianisv.H3y,l20Pa.5l.4S5,  14  v,  Wright,  66   lod.   31Q,  33  Am.  Rep. 

Atl.  Rep.  379;  Robertson  v.   Coal  Co.,  109;  Burgner  v.   Humphrey,  41   Ohio 

173  Pa.  St.  566,  33  Atl.  Rep.  706;  Car-  St.  340. 

lin  V.  Chappel,  101  Pa.  St.  348,  47  Am.  '  Humphries  v.   Brogden.   13  Q.   B. 

Rep.  733:  Scranton  v.  Phillips,  94  Pa.  739,   746,    per    Lord    Campbell.   C.   J, 

Si.   15;  Coleman  v.  Chadwick,  80  Pa.  See  also  Harris  v.  Ryding,  5  M.  &  W. 

St.  81, 31  Am.  Rep.  93;  Homer  v.  Wat-  60;  Hext  v.  Gill,  L.  R.  7  Ch.  699;  Love 

son.  79  Pa.   St.   343,  31   Am.   Rep.  55;  v.  Bell,  9  A  pp.  Cas.  386;  Livingston  v. 

Jones  V.  Wagner,  66  Pa.  St.  439,  5  Am.  Molngona  Coal  Co.,  49  Iowa,  369,  31 

Rep.  38s:  Erlckson  v.  Mich.  Land  &  T.  Am.  Rep.  150. 
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THE  easemk:it  of  subjacent  suppokt.     L§^  593,  599. 

beneath  ttie  eorfsce  from  the  surface,  the  owner  of  the  latter,  in 
the  absence  of  an  agreement  to  the  contrary,  has  an  absolute  right 
to  have  the  surface  supported  precisely  as  it  was  in  its  natural  state. 
*'  If  the  owner  of  the  coal  undertakes  to  mine  and  remove  it  —  as 
he  baa  an  undoubted  right  to  do  —  and  damage  results  to  the  sur- 
face, either,  1,  from  negligence  in  conducting  his  mining  opera- 
tions, or,  2,  from  failure  to  properly  and  sufficiently  support  the 
Burface,  or,  3,  from  both  these  canses  combined,  the  surface  owner 
is  entitled  to  recover  compensation  for  such  injury  as  he  may  show 
he  has  sustained." ' 

698.  There  fa  an  easement  of  eupport  for  an  upper  strata  of  ooat 
or  other  mineral  aa  against  the  owner  of  the  underlying  strata.' 
This  is  not  necessarily  the  same  in  kind  and  degree  as  the  right  of 
support  for  the  surface  land;  but  it  is  a  support  sufficient  to  enable 
the  owner  of  the  upper  strata  to  take  out  the  coal  or  other  mineral. 
"  There  can  be  no  question  that  when  the  owner  of  several  seams 
of  coal  sells  or  lets  some  of  the  upper  seams,  he  must  by  that  grant 
confer  on  the  purchaser  or  lessee  a  right  to  sufficient  support  from 
the  underlying  strata  to  enable  him  to  use  the  strata  granted  for  the 
purpose  for  which  he  acquired  them,"  * 

690.  The  right  to  surfboe  support  may  be  released  by  apt 
words;*  but  such  a  release  will  not  be  implied  from  language  tliat 
does  not  necessarily  import  it.'  "  The  grant  of  a  mineral  estate, 
or  of  the  right  to  mine,  is  a  grant  of  the  right  to  penetrate  the  earth 
ill  search  of  the  mineral  stratum,  and,  when  found,  to  quarry  and 
remove  the  mineral  in  a  proper  manner.  Such  injuries  as  are  the 
necessary  result  of  this  process  do  not  afEord  a  cause  of  action  to  the 
owner  of  Hie  surface.  If  his  springs  are  drained  or  his  well 
destroyed,  as  the  natural  result  of  the  excavation  made  to  reach  and 
remove  tlie  coal,  he  has  no  right  to  complain.*  But  a  sale  of  all 
the  coal  under  a  tract  of  land  is  not  in  terms  or  by  necessary  impli- 
cation a  release  of  the  right  to  surface  support,  any  more  than  the 

'  Pringle  v.  Vesta  Coal  Co.,  I73  Pa.  s66.  571.  33  Atl.  Rep.  706;  Scranton  v. 

St.    438,   443,    33   Atl.    Rep.   690,   per  Phillips,  94Pa.  St.  15;  Smith  v.  Darby, 

Curiam.  L,  R.  7  Q.  B.  716, 

'Robertson  v.  Coal  Co.,  17a  Pa.  St.  '  Williams  v.  Hay,  120  Pa.  St.  485,  t4 

56s,  33  Atl.  706.  Atl.  Rep.  379,     And  see  Davis  v.  Tre- 

'  Mundy  v.  Duke  of  Rutland,  33  Ch,  harne,  6  App.  Gas.  460. 

D.  81,  89,  per  Kay,  J.  'Turner  v,  Reynolds,  33  Pa,  St,  199. 

•  Robertson  v.  Coal  Co..  17a  Pa,  St. 
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sale  of  the  firet  story  of  a  building,  two  or  more  stories  in  height, 
would  be  a  release  of  the  floor  so  sold  from  its  visible  servitade  t& 
the  remainder  of  the  building.  Tlie  release  must  be  in  either  case 
by  express  words  or  by  necessary  implication. "  ' 

600.  But  the  owner  of  minerals  liaa  tlie  right  to  take  them 
away  provided  lie  furnishes  other  sufSoient  support  for  the  sur- 
face. The  right  to  work  mines  is  a  right  of  property.*  The  right 
of  support  does  not  mean  tliat  tlie  minerals  must  be  left  in  their 
natural  state.  The  owner  of  the  minerals  may  remove  them  wholly 
if  he  provides  other  sufficient  support.  There  is  no  cause  of  action 
for  the  removal  of  the  substratum,  unless  it  produces  a  subsidence 
of  the  surface.^  The  nature  and  eictent  of  the  artificial  support 
required  depends,  of  course,  very  much  upon  the  nature  of  the 
superincumbent  strata  and  soil.  These  may  even  be  such  that  the 
mines  cannot  be  worked  without  causing  a  subsidence,  and  accord- 
ingly it  is  Iield  tliat  such  mines  cannot  be  worked  at  all  without 
ineorring  liability  for  damages.  * 

But  without  reference  to  the  nature  of  the  strata  above  the 
mines,  the  rule  is  that  the  substituted  support  must  be  adequate  and 
effectual.*  Lord  Campbell,  C.  J.,  in  a  leading  case  on  this  point, 
said:  "We  are  not  aware  of  any  principle  upon  which  qualifica- 
tions could  be  added  to  the  rule;  and  the  attempt  to  introduce  them 
would  lead  to  uncertainty  and  litigation;  greater  inconrenieuce 
cannot  arise  from  this  rule,  la  any  case,  than  tliat  which  may  be 
experienced  where  the  surface  belongs  to  one  owner,  and  the  min- 
erals to  another,  who  cannot  take  any  portion  of  them  without  the 
consent  of  the  owner  of  the  surface.  .In  such  cases  a  hope  of  recip- 
rocal advantage  will  bring  about  a  compromise  advantageous  to  the 
parties  and  to  the  public.  Something  has  been  said  of  a  right  to  ft 
reasonable  support  for  the  surface;  but  we  cannot  measure  out 
degrees  to  which  the  right  may  extend;  and  the  only  reasonable 

'  Robertson  v.  Coal  Co..   172  Pa.  St.  612;  Boner  v.  Peate,   I  Q.  B.  D.  331, 

566,   571.   33  Atl.   Rep.   706,   per    Wil-  3*5. 

liams,  J.     The  case   of   Sanderson   v.  '  Hext  v. 

Pennsylvania  Coal  Co.,  86  Pa.  St.  401;  Wakefield  v 

Pennsylvania  Coal  Co.  v.  Sanderson,  4  Eq.  613. 

113  Pa.  St.  136,  61   Atl.   Rep.  453.  does  'Carlin  v.  Chappel,  loi   Pa.  St.  348. 

not  qualify  this  rule.  47  Am.  Rep.  733;  Williams  v.  Hay,  lao 

'  Wilson  V.  Waddell,  a  App.  Caa.  95.  Pa,  St.  485,  14  Atl.  Rep.  379;  Jones  v. 

*  Backhouse  v,  Bonomi,  9  H.  L.  Cas.  Wagner,  66  Pa.  St.   439,  5  Am.   Rep. 

5031  Bonomi  v.  Backhouse,  E.  B.  &  E.  3S5. 
4S8 
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THE  EABEMKNT  OF  BUBJAOENT  SUPPORT.       [§  601. 

mpport  is  that  which  will  protect  the  surface  from  subeidence,  and 
keep  it  seoarel;^  at  its  ancient  and  natural  level."  > 

601.  There  ia  an  easement  of  sutgacent  support  where  a  build- 
ing is  divided  into  floors  or  flats  which  are  owned  by  diflbrent 
persons ;  the  owner  of  each  upper  floor  or  flat  is  entitled  to  vertical 
support  from  the  lower  part  of  tlie  building,  and  to  share  in  the 
benefit  of  such  lateral  support  as  may  be  of  right  enjoyed  by  the 
building  itself.^  If  the  owner  of  a  building  grants  or  leases  an 
upper  story,  the  grantee  or  lessee  is  impliedly  entitled  to  tlie  sup- 
port of  the  part  of  the  building  below,  and  the  grantor  impliedly 
undertakes  to  do  nothing  that  will  derogate  from  his  grant.'  "  It 
is  to  be  assumed  aa  settled  that  where  two  or  more  houaea,  so  con- 
structed as  to  require  mutual  support,  are  conveyed  to  difEerent 
owners,  or  where  separate  portions  of  one  dwelling  become  vested 
in  different  owners,  a  right  of  support,  as  incident  to  the  property, 
}>a36es  by  the  conveyance  to  each  grantee,  imless  excluded  by  the 
terms  of  the  grant.  Easements  of  this  description  are  acquired  by 
grant;  but  in  construing  the  conveyance  it  is  to  be  presumed  that 
the  parties  intended  to  preserve  the  obviously  existing  relations-  and 
dependencies  of  the  estate,  and  all  those  incidents  necessary  to  the 
present  enjoyment  of  the  thing  granted  are  held  to  pass.  Tliere 
is  an  obligation  upon  each  adjacent  proprietor  in  favor  of  the  other, 
beyond  wliat  is  implied  in  the  maxim  which  requires  every  one  to 
Use  his  own  so  as  not  to  injure  his  neighbor.  The  exclusive 
dominion  of  each  is  so  far  qualified  that  neither  can  take  away  the 
support  of  the  other,  however  prudent  and  careful  on  Jiis  part  the 
act  may  be."  It  was  held  in  the  case  from  which  this  is  quoted 
that  there  is  no  implied  obligation  between  owners  of  distinct  parts 
of  a  building  which  will  enable  either  to  maintain  an  action  against 
the  other  for  mere  refusal  and  neglect  to  repair  his  tenement, 
whereby  the  plaintiff's  part  is  injured.* 

■Humphries  v.  Brogden,   ra  Q,  B,  Dec.  265;    Rhodes  v.    MeCormick,  4 

739.  745.  Iowa,  368,  475,  68  Am.  Dec.  663. 

'  DalCon  T.  Angus,  6  App.  Cas.  740,         *  Harris  v.   Ryding,   5   M.   &  W.  60, 

793,perLordChancelIorSelbome;  Bir-  per  Parke,  B.     And  see  Humphries  v. 

mingham    v.    Allen,   6    Ch.    D.    193:  Brogden,  13  Q.  B.  739,  756. 
Richards  v.   Rose.  9  Excb.  218;  Cale-        'Pierce  v.  Dyer,  109  Mass.  374,  376, 

donian   R.  Co.   v,  Sprol.  3  Macq.  449;  13  Am.  Rep,  716,  per  Colt,  J.     And  see 

Graves  v.   Berdan,  116  N.  Y.  49S;  Mc-  Ottumwa  Lodge  v.  Lewis,'34  Iowa,  67, 

Connel  v.   KIbbe,  33  111.   175,  85  Am.  11  Am.  Rep.  135. 
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§§  G<I2,  OiKi.]  SCPI-ORT. 

602.  The  owner  of  laad  has  no  rigbt  to  the  lupport  ofsabter- 
ranean  water.  "Although  there  k  do  doubt  tliat  a  man  hae  do  right 
to  withdraw  from  his  neighbor  the  support  of  adjacent  soil,  there  is 
nothing  at  common  law  to  prevent  his  draining  tliat  soil,  Lf  for  any 
reason  it  becomes  necessary  or  convenient  for  him  to  do  as."  '  la 
the  case  from  wtiicli  tlie  quotation  is  made  it  appeared  that  houses 
had  been  built  on  wet  land  which  had  not  been  drained,  and  that 
when  the  adjoining  land  was  sold  for  building  a  church  and  exca- 
vations were  made  for  the  foundations,  the  water  was  drawn  from 
the  spongy  land  adjoining,  tlie  surface  subsided  and  cracked,  and 
the  buildings  upon  it  were  injured.  It  was  held  tliat  there  was 
nothing  at  common  law  to  prevent  the  owner  of  land  from  draining 
it  in  such  manner  as  he  might  deem  it  necessary  or  convenient. 

603.  But  if  the  land  rests  in  part  upon  quicksand,  which  is 
withdrawn  by  pumping  in  an  exoavatioa  upon  adjoining  land, 
such  withdrawal  is  a  wrong,  and  the  landowner  may  recover  for 
an  injury  to  his  land  and  buildings  occasioned  thereby.  In  a  suit 
against  sewerage  commissioners  authorized  to  construct  a  sewer 
through  a  street  the  plaiiitifE  offered  to  prove  that  lie  owned  and 
occupied  buildings  abutting  upon  the  street;  "that  tlte  soil  there 
consisted  of  about  three  feet  of  gravel  filling  upon  about  ten  feet  of 
peat  and  silt,  below  which  was  very  fine  sand  and  silt,  or  quicksand; 
that  the  average  depth  of  the  trench  was  about  twenty-six  feet,  and 
the  average  width  on  top  about  fourteen  feet,  and  on  the  bottom 
about  twelve  feet.  Tlie  plaintiff  abo  ofiei-ed  to  prove  that  in  this 
sand  was  a  great  deal  of  water;  that  the  trench  was  kept  free  from 
water  by  means  of  buckets  and  pumps;  that  large  quantities  of  the 
plaintiff's  soil  were  removed  by  tliis  means,  so  that  tlie  surface  of 
his  premises,  being  deprived  of  its  subjacent  and  lateral  support, 
cracked  and  settled,  and  his  buildings  were  injured;  that  the 
defendants  knew,  or  ought  to  have  known,  wliat  was  the  nature  of 
tlie  soil,  and  that  the  construction  of  the  sewer  in  the  manner  pro- 
vided for  in  the  contract  would  necessarily  result  in  injuring  tlie 
plaintiff's  property  in  the  manner  described,  unless  unusual  and 
extraordinary  precautions  were  taken;  and  that  they  were  negli- 
gent in  making  the  contract  without  requiring  the  contractor  to  take 
unusual  and  extraordinary  precautions  to  prevent  such   injury." 

■  Popplewell  V.  Hodltinson,  L.  R.'4    L.  Cas.  333:  North  Eastern  R.  Co.  v. 
Exch.   348,  asi.   per  Cockburn,   C.  J.;     Elliot,  i  Johns.  &  H.  145. 
Elliot  T.  North  Eastern  R.  Co.,  10  H. 
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EABEUBirr  OF  LATERAL  SUPPOBT  AB  BE0ABD8  BUILDIKOB.       [§  601. 

Chief  Jaetice  Field,  deliyering  the  judgment  of  the  Supreme  Court 
of  Sfaaeaohnsette  in  this  case,  etdi:  "  Whatever  may  be  trae  of 
percolatiiig  waters,  we  think  that  the  defendants  had  no  right  to 
take  away  the  soil  of  the  plaintifl  in  land  which  the;  had  not  taken 
under  the  statutes,  and  that  it  is  immaterial  that  the  soil  was 
removed  by  means  of  prnnps  from  the  trench  into  wliich  it  had 
fallen  by  its  own  weight,  or  had  been  carried  by  percolating  water. 
We  are  unable  to  distinguish  the  case  from  one  where  the  soil  falls 
in  from  the  surface  in  consequence  of  an  excavation  in  the  adjoin- 
ing land.  The  plaintiff,  if  the  facts  be  as  he  offered  to  prove,  has 
been  deprived  of  the  lateral  support  to  his  land,  in  consequence  of 
which  the  qoicksand  has  run  from  under  the  surface  of  his  land  into 
the  trench,  and  has  been  removed  by  means  of  pumps,  and  this  has 
caused  the  surface  to  settle  and  crack.  It  was  the  duty  of  the 
defendants  to  prevent  this  in  some  manner,  if  they  did  not  take  the 
plaintiff's  land."  * 

III.     AjyplicaUon  of  the  Easement  of  Lateral  Support  aa  regards 
SuUdinffs. 
604.  The  right  of  lateral  support  applies  only  to  the  land  Itself 
and  not  to  the  buildings  or  other  artificial  stmctores.'    "If  a  man 

'Cabot  V.  Kingman,   i66  Mass.  403,  30  Am.  Rep.343;  Gueatv.  Reyaolds,  6S 

404,  405,  44  N.  E.  Rep.  344.  111.  478,  iS  Am.  Rep.  570. 

*Dalton  V.  Angus,  6  App.  Cas.  740,  Indiuk:  Block  v.  Haseltine,  3  lod. 

L.  R.  4  Q.  B.  D.   i6a.  L.  R.  3  Q.  B.  D.  App.  491,  aq  N.  E.  Rep.  937;  Bofaret  r, 

8s;  Wyati  v.  Harrison,  3  Barn.  &  Ad.  Dienhart  Harness  Co.  (Ind.).  45  N.  E. 

871 ;  Partridge  V.  Scotr,  3  M.  &  W.  330:  Rep.   663;    MoeUering   v.   Evana,   I3t 

Harris  v.   Ryding,  5   M,  &  W.  5o,  71,  Ind.  19s,  33  N.  E,  Rep.  989. 

per  Parke,  B.;  Gayford  v.  Nicholls.  g  EaaiM:  Winn  v.  Abeles,  35  Kan.  85, 

Exch.   703;    Rogers  v.  Taylor,  »  H.  &  10  Pac.  Rep.  443 

K.  838,  per  Cockbum,  C.  J.;   Trans-  Ksntneky;  Clemens  v.  Speed,  93  Ky. 

ponation  Co.  v.  Chicago,  99  U.  S,  63s,  384,  19  S.  W.  Rep.  660;   Covington  v. 

645-  Geyler,  93  Ky.  375,  ig  S.  W.  Rep,  741 ; 

Alftbuu:  Moody   v.  McClelland,  39  Oneil  v.  Harkins,  8Bush.  650;  Shrieve 

Ala.   45,   84  Am.    Dec.    770;    Myer  v.  v.  Stokes,  8  B.  Mon.  453,  48  Am.  Dec. 

Hobbs,  57  Ala.  175,  ^9  Am.  Rep.  719.  401. 

Oftllfgml*:  Sullivan  v.  Zeiner,98  Cal.  lUxyiaad:  Baltimore  &  P.  R.  Co.  v. 

346,  33  Pac.  Rep.  Z09;  Aston  v.  Nolan,  Reaney.  43  Md.  117. 

63  Cal.  36g;  Conboy  v.  Dickinson,  93  KuMoliiIMtto :    Gilmore  v.  DriscoU, 

Cal.  600,  38  Pac.  Rep.  S09.  I33  Mass.  199,  33  Am.  Rep.  311;  Foley 

DeUwuai     Stimmet     v.     Brown,    7  v.  Wyeih.  3  Allen,   131.  79  Am.   Dec. 

Houst.  319.  30  All.  Rep.  996.  771;    Thurston   v.   Hancock,  is  Mass. 

nilnolii  Quincy  v.  Jones,  76  111.  231,  330,  7  Am.  Dec.  57. 
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§  604.]  StJPPORT. 

Iniilds  his  house  at  the  extremity  of  his  land  he  does  not  thereby 
acquire  any  right  of  easement  for  support  or  otherwise  over  the 
laud  of  his  neighbor.  He  has  no  right  to  loEid  his  own  soil  so  as  to 
make  it  require  the  support  of  that  of  his  neighbor  unlees  he  has 
some  grant  to  that  effect. ' ' '  One  erecting  a  building  on  the  margin 
of  his  own  land  is  regarded  as  being  himself  in  fault  if  he  has  so 
constructed  it  that  the  increased  lateral  pressure  from  the  building 
will  prevent  the  adjoining  owner  from  excavating  upon  bis  own 
land  to  the  same  extent  that  he  could  liare  done  had  the  building 
not  been  erected  without  endangering  the  foundation  of  the  build- 
ing.* "  A  man  who  himself  builds  a.  house  adjoining  his  neighbor's 
land  ought  to  foresee  the  probable  use  by  his  neighbor  of  the  adjoin- 
ing land;  and,  by  conTention  with  his  neighbor,  or  by  a  different 
arrangement  of  liis  house,  secure  himself  against  future  interruption 
and  inconvenience."^  An  injury  done  to  a  building  by  reason  of 
an  excavation  upon  the  adjoining  land  made  with  proper  care  and 

Miahigan:  Gildersleeve  V.  Hammond  PemurlTulia ;   McGettigan    v.   Potls, 

(Mich.),  67  N.  W.  Rep.  519.  ug  Pa.  St.  155,  U  All.  Rep.  i^,  30  W. 

KinsMotK:     Sctiullz     v.    Bower.    57  N.  C.  137. 

Minn.  493.  50  N.  W.  Rep.  631.  Booth  Caiolliui:  Napier  v.  Bultrinkle, 

Xiuonri;   Handlan  v.  McManus,  4Z  5  Rich.  311,  333. 

Mo.  App.  551,  affirmed  100  Mo.  134,  13  Sontli  DiJceta:  Ulrick  v.  Dalcoia  L.  & 

S.  W.  Rep.  807;  Larson  v.  Mei.  Street  T.  Co..  2  S.  K.  285.  49  N.  W.  Rep.  ios4. 

B.  Co.,  no  Mo.  234,  :9s.  W.  Rep.  416;  3   S.    D.   44,   affirmed   51   N.  W.    Rep. 

Victor  Min.  Co.  v.  Morning  Star  Min.  1023. 

Co.,     50    Mo.    App.    525;     Busby    v.  TBrmont:    Beard  v.   Murphy,  37  Vt. 

Hollhaus,  46  Mq.  161 ;  Charless  v.  Ran-  gg,  86  Am.  Dec.  693;  Graves  v.  Maltl- 

kin,   22   Mo,    566,   66   Am.    Dec.   642;  son,  67  Vt,  630,  32  All.  Rep.  498. 

Eadsv.  Gains.  58  Mo.  App.  586.  Virginia:    Stearns   v.   Richmond,   88 

»ew  Jerwj:  Schultr  v.  Byers,  53  N.  Va.  992,   14  S.  E.  Rep.  847;  Tunsull 

J.  L.  442,  22  All.  Rep.  514,  26  Am.  St.  v.   Christian,  80  Va.   r,   56  Am.   Rep. 

Rep.  435;  McGuire  v.  Grant,  25  N.  j.  581;    Stevenson  v.  Wallace,   27  Gratt. 

1-  356.  67  Am.  Dec.  49.  77- 

VowTork:  Dorrity  v.  Rapp,  72  N.  Y.  '  Partridge  v.  ScoH,  3  M.  &  W.  220, 

307;  Marvin  v.  Brewster  Iron  M.  Co.,  per  Aiderson,  B.     To  liite  effect.  Lord 

55   N.   V.   SZB,   556,   14  Am.  Rep.  322;  Tenderden,  C.  J.,  in  Wyatt  v,  Harrison, 

Panlon  v.  Holland.  17  Johns.  92,  8  Am.  3  B.  &  Ad.  871. 

Dec.   369;    Radcliff  v.  Mayor,  4  N.  Y.  •  Farrand  v.  Marshall,  ig  Barb.  380, 

I95i  53  Am.  Dec.   357;   Lasala  v.  Hoi-  2t   Barb.   409;  Charlcse  v.  Rankin,  23 

brook,  4  Paige,   i6g,  35  Am.  Dec.  534;  Mo.   566,  66  Am.   Dec.  643;   Smith  v. 

People  V.  Canal  Board,  2  Thomp.   &  Hardesiy,  31  Mo.  411;  Louisville  &  N. 

Co.   275;  Ketcham  v.  Nenman,  141  N.  R.  Co.  v.  Bonbayo.  94  Ky.  67,  3i  S.  W. 

Y.  305.  36  N,  E.  Rep.  197.  Rep.  526. 

Ohio:  Cincinnati  v.   Penny.  21  Ohio  'Thurston  v.  Hancock,  13  Mass.  130 

St.  499,  8  Am.  Rep.  73.  m6.  7  Am.  Dec.  57.  per  Parker,  C.  J. 
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EA8EMEST  OF  LATSRAL  80FP0BT  A3  BEQABD9  BDILDINOS.       [§  605. 

skill  is  dttmmum  absque  if0uria.'  "  While  each  owner  maj  boild 
upon  and  improve  his  own  estate  at  his  pleasure,  provided  he  doee 
not  infringe  npou  the  natural  right  of  liifi  neighbor,  no  one  can,  hj 
his  own  act,  enlarge  the  liability  of  his  neighbor  for  an  interference 
with  this  natural  right.  If  a  man  is  not  content  to  enjoy  his  land 
in  its  natural  condition,  but  wishes  to  boild  upon  or  improve  it,  he 
most  either  make  an  agreement  with  his  neighbor  or  dig  luB  foun- 
dations so  deep,  or  take  such  other  precautions  as  to  insure  the 
stability  of  his  buildings  or  improvements,  whatever  ezcavatioos  the 
neighbor  may  afterwards  make  upon  his  own  land  in  the  exercise  of 
his  right."* 

606.  An  eaaemeut  for  the  support  of  a  building  can  only  be 
aoqoired  by  an  express  or  implied  grant  or  oovenant.  "  If  at  the 
time  of  the  severance  of  the  land  from  that  of  tlie  adjoining  pro- 
prietor  it  was  not  in  its  original  state,  but  liad  buildings  standing 
on  it  up  to  the  dividing  line,  or  if  it  were  conveyed  expressly  with 
a  view  to  the  erection  of  such  buildings,  or  to  any  other  use  of  it 
which  might  render  increased  support  necessary,  there  would  then 
be  an  implied  grant  of  such  support  as  the  actual  state  or  the  con- 
templated use  of  the  land  would  require,  and  tlie  artificial  would  be 
inseparable  from,  and  (as  between  the  parties  to  the  contract)  would 
be  a  mere  enlargement  of,  tlie  natural." '  It  is,  of  course,  incum- 
bent upon  the  party  who  claims  a  right  of  support  for  buildings  to 
prove  the  contract  of  grant  by  which  such  right  was  acquired.  The 
presumption  is  against  any  right  of  support  for  buildings  or  other 
structures  upon  the  land. 

■  RadcIiB  V.  Maj-OT,  4  N.  Y.  19S,  53  '  Gilmore  v.  Drlscoll,  laa  Mass.  i9>, 

Am.  Dec.  357;  Lasala  v.  Holbrook,  4  aoi,  23  Am.  Rep.  311,  per  Gray,  C.  J. 

Paige,  169,  3S  Am.  Dec.  534;  Foley  v.  'Dalton  v.  Angus,  6  App.  Cas.  740, 

Wyeth,  3  Allen,  131,  79  Am.  Dec.  771;  793,    per    Lord    Chancellor    Selborne. 

Wino  V.  Abeles,  35  Kan.  8s,  10  Pac.  And  tee  North   Eastern    Ry.  Co.  v. 

Rep.  443;   Clemens  v.  Speed,  93  Ky.  Elliot,   i   J.  &  H,   145;  North  Eastern 

384, 9  S.  W.  Rep.  660;  Qufncyv.  Jones,  Ry,   Co.   v.  Crossland,  3  J.  &  H.  565; 

76  III.  331,  30  Am.  Rep.  343 ;  Charless  v.  Siddons   v.    Short,    3    C.    P.    D.    573; 

, Rankin,  33  Mo.  566,  66  Am.  Dec.  643;  Caledonian  Ry.  Co.  v.  Sprot,  3  Macq. 

McGulre  v.  Grant,  35   N.  J.   L.  356,  67  449;  Lampman  v.  Milks,  si  N.  Y.  505, 

Am.  Dec.  49;  Tunstall  v.  Christian,  So  514.  per  Selden,  J. ;  Tunstall  v.  Chris- 

Va.   I,  56  Am.   Rep.  5S1;  Stevenson  r.  tian,  80  Va.  I,  56  Am.  Rep.  5S1;  Stev- 

Wallace,  37  Gratt.  77;    McGeltlgan  v.  enson  v.  Wallace,  37  Gralt.  77;  Bonoml 

Pot»,  149  P^-  St-  155-14  All.  Rep.  19S;  v.  Backhouse,  E.  B.  &  E.  633;  Rich. 

Rlchart  V.  Scott,  7  Watts,  4^  33  Am.  ards  v.  Rose,  9  Ezch.  31B. 
Dec.  779- 
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§  606.]  SDPPOET. 

The  veDdor  of  luid  adjoining  other  land  of  hie  own  under  which 
are  minee  and  minerals,  and  wlio  knows  at  tlie  time  of  the  sale  that 
the  vendee  is  about  to  erect  npon  tlie  land  so  purchased  substantial 
boildings,  impliedly  covenantB  that  he  will  not  use  the  land  retained 
or  permit  it  to  be  used  in  soch  a  manner  as  to  derogate  from  his 
grant;  and  he  or  his  lessee  will  be  enjoined  from  working  the  mine 
within  such  a  distance  from  his  grantee's  land  as  to  be  reasonably 
calculated  to  endanger  its  stability.' 

If  the  owner  of  two  houses  built  together  in  such  a  manner  as  to 
obviously  require  mutual  support  conveys  one  of  them,  there  is  both 
an  implied  grant  and  an  implied  reservation  of  mutual  support  of 
the  two  houses,  so  that  the  owner  of  one  cumot  remove  it  without 
protecting  the  other  hy  some  adequate  support.' 

606.  The  right  to  lateral  support  fbr  a  building  oaunot  be 
acquired  by  presoription  when  there  is  no  actual  occupancy  or 
adverse  user  of  any  part  of  the  land  of  the  adjoining  owner.  The 
right  cannot  be  predicated  solely  upon  the  fact  that  the  building  is 
a  permanent  stmcture,  and  that  it  had  been  permitted  to  remain  in 
the  same  position  for  a  sufficient  length  of  time  to  give  title  by  pre- 
scription.* One  has  a  right  to  erect  a  building  on  his  land;  he 
invades  no  right  of  the  owner  of  the  adjacent  land,  and  the  latter 
has  no  ground  for  objecting  to  the  erection  and  continuance  of 
the  building.  "  No  injury  was  inflicted  upon  him  upon  which 
be  could  base  an  action,  and,  if  so,  his  failure  to  sue  could 
create  no  right  against  him,  or  easement  in  or  servitude  upon  his 
property."*  Title  by  prescription  cannot  be  acquired  unless  the 
acts  constituting  the  adverse  use  are  of  such  a  nature  as  to  give 

'Slddons  V.  Shorl,  3  C.  P.  Div.  573.  132   Mass.    199.   307.  Jj  Am.  Rep.  312: 

And    see    North   Eastern   Ry.   Co.  v.  Thurston  v.  Hancock,  13  Mass.  230.  7 

Elliot,   I  J.  &   H.   145;   North  Eastern  Am.  Dec.  57:  Richart  v.  Scott,  7  Walls. 

Ry.  Co.  V.  Crossland,  3  J.  &  H.  565.  460,    32   Am.    Rep.    779;     Mitchell    v. 

'  Richards  V,  Rose,  9  Ench.  218;  Fox  Mayor.   49   Ga.  ig.   15  Am.  Rep.  669; 

V.  Clarke,  L.  R.  g  Q.  B.  S^S;  Lemaltre  Briggs  v.  Klosse,  s   Ind.   App.  139,  31 

V.  Davis,  ig  Ch.  D.  2S1.  N.  E.  Rep.  308;  Tunsiall  v.  Christian, , 

*Handlan  v.  McManus,  43  Mo.  App.  So  Va.   i,  s6  Am.   Rep.   581,  rejecting 

551,  affirmed  100  Mo.  124,  13  S.  W.  Rep.  dictum  to  the  contrary  in  Stevenson  v. 

907,  overruling  Casselberry  v.  Ames,  Wallace,  37  Gratt.  77;  Napier  v.  Bui- 

13  Mo.  App.  S75:  Clemens  v.  Speed,  93  winkle,  S  Rich.  311. 

Ky.  384,  rgS.  W.  Rep.  660;  Sullivan  v.  'Sullivan  v.  Zeiner,  98  Cal.  346,  33 

Zeiner,  g8  Cal.  346.  33  Pac-  Rep-  309.  P«c-  Rcp-  309.  »>  1-  B-  A.  730,  per  J. 
30  L.  R.  A.   730;  Gilmore  v.  Driscoll, 
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&ABEMENT  OF  LATERAL  9UPFOHT  A3  REGARDS  BUILDINGS.       [§  607. 

a  cause  of  action  in  favor  of  tlie  persoa  against  whom  the  acts  are 
perfonaed.' 

In  a  Massachusetts  case  Chief  Justice  Qraj  remarked:  '*  It  is 
difficult  to  see  how  the  owner  of  a  house  can  acquire  by  prescription 
a  right  to  have  it  supported  by  the  adjoining  land,  inasmuch  tta  he 
does  nothing  npon,  and  has  no  use  of,  tliat  land,  which  can  be  seen 
or  known,  or  interrupted  or  sued  for  by  the  owner  thereof,  and 
therefore  no  assent  of  the  latter  can  be  presumed  to  the  acquirement 
of  any  right  in  his  land  by  the  former."  * 

In  England  the  rule  ia  that  a  right  of  lateral  support  for  a  build- 
ing may  be  acquired  by  prescription,  in  analogy  to  the  doctrine  of 
prescription  in  relation  to  ancient  lights  which  prevails  there,  but 
not  in  this  country.*  It  is  also  held  that  buildings  belonging  to 
difierent  owners  have  a  right  of  support  from  each  other  by  pre- 
scription after  twenty  years  of  uninterrupted  enjoyment.* 

607.  Neither  have  the  owners  of  ancient  buildings  which  adjoin 
«aoh  othBT  any  reoiprooal  eaaement  of  su[q;>ort  from  each  others 
buildings;  but  either  may  remove  his  own  building  witliout  liability 
for  damage  resulting  to  the  other,  provided  he  gives  proper  notice 
of  the  intended  removal  and  uses  reasonable  care  and  cantion  not  to 
injure  the  wall  of  the  remaining  hnilding." 

'  Laksslde   Ditch   Co.   v.   Craoe,   So  effect  in  several  American  cases  which 

Cal.  iSi,  iSs,  33  Pac.  Rep.  76,  have  since  been  lejecled  as  not  in  ac- 

•  Gilmore  v,  Driscoll,  iza  Mass.  199,  cordance  with  [he  settled  rule  of  law  in 

Sj  Am.  Rep.  313,  Gray,  C.  J.     See,  to  this  country,  as  ia  Lasala  v.  Holbrook, 

like  effect,  the  able  opinion  ot  Lewis,  4  Paige,   169,   173,   35  Am.   Dec.   534; 

J.,   InTunstall  v.  Christian,  80  Va.   i,  Slimmelv.  Brown.  yHoust.  319, 30A1I. 

56  Am.  Rep.  581,  and  the  opinion  of  Rep.   996;  Richan   v.    Scott,  7  Watts, 

Kennedy,   J.,   in   Richart   v.   Scott,    7  460,   3a  Am.   Dec.    779*   Stevenson   v. 

Watts,  460,  33  Am.  Dec.  779;  Handlan  Wallace,  27  Gratt,  77;  Aston  v.  Nolan, 

v.  McManus,  42  Mo.  App.  551.  63  Cal.  369. 

'  Dalton  V.  Angus,  6  App.  Gas.  740;  *  Lemaitre  v,  Davis,  L.  R.  i9Ch.  Div. 

Angus   V.    Dalton,   4   Q.    B.    D.    162,  281;  Brown  v.  Windsor,  i  Cr.  &  J.  ao; 

3  Q.  B.  D.  85;  Dodd  v.  Holme,  i  Ad.  Solomon  v.   Vintner's  Co.,  4  H.  «  N, 

&EI.  493,  JOS:   Humphries  v.Bragden,  585. 

la  Ad.  &  El.  N.  S.  739:  Wyatt  v.  Bar-  •  Clemens  v.  Speed,  93  Ky.  384,  19  S. 

Ttson.  3  Bam.   &  Ad.   871;    Hide  v.  W.  Rep.  66a,  19L.  R.  A.  340,  per  Holt, 

Tbornborough,   2  Car.  &   K,  250,255;  C.J.     '' It  issaid,  however,  thata  right 

Partridge   v.    Scott,   3   M.  &   W.    230:  may   be   acquired   In  the   form  of  an 

Solomon  v.  Vintners'  Co.,  4  H.  &  N.  585,  easement  to  support  from  an  adjoining 

594;  Bonomi  v.  Backhouse,  £1.  B.  &  E.  building;  that  the  right  of  each  owner 

Ai3,  9  H.  L.  Gas.  503;  Rogers  v.  Taylor,  in  the  use  of  his  own  property  is  then  so 

fl  H.  ft  N.  SaS.     There  are  dicta  to  like  far  qualified  that  he  cannot  take  away 
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gg  6it8,  CU9.]  SUPPORT. 

608-  One  ia  not  restriotad  tcom  muimg  usar  his  neighbor's  laad 
basBuse  he  has  erected  heavy  Btmctures  near  the  diTieion  line; 
bnt  he  is  bound  to  observe  proper  care  not  to  cause  the  adjoining 
proprietor  more  damage  than  is  fairly  incident  to  the  prosecution  of 
the  work.' 

Where  one  in  conducting  liie  mining  operations  has  omitted  to 
leave  the  pillars  and  other  supports  necessary  to  insure  the  absolute 
eafety  of  the  euper-incumbent  surface,  on  which  he  has  heavy 
structures  and  operates  macliinery,  he  is  not  entitled  to  lateral  sup- 
port from  hifi  neighbor's  mines,  and  cannot  enjoin  such  neighbor 
from  mining,  with  ordinary  care,  up  to  the  line  between  them, 
where  the  material  is  such  that  a  perpendicular  wall  will  sustain  its 
own  weight  and  the  natural  pressure  thereon  by  the  power  of  its 
own  coherence.* 

609.  If  one  builds  a  house  on  bis  own  land,  whioh  has  pre- 
viously been  excavated  for  mining  purposes,  he  does  not  acquire  a 
right  of  support  for  the  house  from  the  adjoining  land  of  another. 
Therefore,  the  owner  of  the  adjoining  land  is  not  liable  to  an  action 
if  he  works  mines  under  his  own  land  ao  near  its  boundary  as  to 
cause  tlie  excavated  land  on  which  the  house  stands  to  sink,  and  the 
house  to  be  thereby  injured.^  And  so,  one  taking  coal  from  his 
own  land  is  not  liable  for  a  subsidence  caused  in  the  surface  of 
anotlier's  land  which  is  separated  from  the  colliery  by  an  interme- 
diate piece  of  land  from  under  which  the  coal  had  been  worked  out 
some  years  before  by  a  third  party,  it  being  admitted  that  if  the 
intermediate  land  had  been  in  its  natural  state,  no  injury  would 
have  been  caused  by  the  subsequent  excavation  of  the  coal.  One 
has  a  right  to  work  a  mine  up  to  the  limit  of  his  own  land,  and  this 

this    support,   however    prudent    and  me^ure,     prevent    all    improvement. 

careful  he  may  act  in  doing'  so,  without  Whatever  may  be  the  English  doctrine, 

furnishing  absolute  protection  in  some  such  a.  rule  has  not  been,  and  should 

wajr;  and  that  this  right  of  the  adjoin-  not  be,  adopted  in  a  changing,  growing 

ing  owner  is  absolute  in  its  character,  country  like  this  one,  any  more  than 

We  cannot  assent  to  such  a  doctrine,  the  doctrine  of  ancient  lights,   which 

It  would  be  a  rule  at  war  with  reason  has  been  rejected."    See  also  Richards 

and  justice.     It  would  make  the  owner  v.  Rose,  g  Exc.  aiS. 

an  insurer  of  his  neighbor's  house  in  '  Victor  Mining  Co.  v.  Morning  Star 

case  he  desired  to  take  down  his  own,  Min.  Co.,  50  Mo.  App.  585, 

or  was  compelled  to  remove  it  owing  *  Victor  Mining  Co.  v.  Morning  Star 

to  its  condition.     It  would  make  him  Min.  Co.,  50  Mo.  App.  53$. 

liable  for  all  damage,  howevercarnfully  'Partridge  v.  Scott,  3  M.  &  W.  990. 

he  may  have  acted.     It  would,  in  great 
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CAKE   AND   SKILL  IN    EZOAVATIHQ.  [§  610. 

Tight  cannot  be  dmuniehed  by  any  act  done  by  the  owner  of  the 
adjoining  land,  or  by  a  third  peraon  for  whose  action  the  owner  of 
the  mine  la  not  responsible.' 

IV.     Cwre  and  SMU  in  Ertcaoat^. 

610.  In  the  exerdse  of  proper  oare  a  party  exoavating  near  a 
building  on  land  of  aaotlier  is  reQuired  to  give  notiae  to  the  owner 
of  snoh  boUding  of  the  intended  improvement,  unless  such  owner 
has  actual  knowledge  of  the  work  proposed.'  "  Wtere  the  danger 
of  loss  in  doing  a  legal  act  is  not  equally  balanced  we  should  lean  to 
that  side  which  most  needs  protection.  Here  a  mere  notice,  which 
«an  cause  but  little  trouble  to  one  who  is  honestly  exercising  his 
right  of  excavating  his  land  next  to  hie  neighbor's  house,  may  enable 
the  receiver  of  notice  to  shore  or  prop  his  walls  to  prevent  its  faUing, 
or  it  may  lead  to  some  arrangement  by  which  neitlier  will  be 
injured.  It  is  more  than  a  mere  neighborly  courtesy  to  give  such 
notice,  because  it  involves  the  right  of  one  man  to  assert  his  right, 
regardless  of  the  injury  he  may  cause  to  his  neighbor  without  such 
warning,"* 

One  who  makes  an  excavation  upon  his  own  laud  deeper  than  the 
foundation  of  the  building  upon  an  adjoining  lot,  without  notifying 
the  owner  of  the  building  to  protect  his  property,  is  liable  for  the 
fall  of  the  foundation  wall  or  for  an  injury  to  the  wall  of  the  build- 
ing by  his  failure  to  use  ordinary  care  and  diligence  to  protect  it.* 

'  BirmiDgham  v.  Allen,  6Ch.  D.  284.  Am.  Dec.  40I;  Aston  v.  Nolan.  63  Cal. 

'Massey  V.  Goyder.  4Carr.  &  P.  161;  369;    First  Nat.   Banlc  v.   Villegra,  93 

Dodd  V.  Holme,  I  Adol.  &  E.  493;  Pey-  Cal.   96.   ti   Pae.  Rep.   97;    Ulrick  v. 

ton   V.   London.  9  B.  &  C.  725;  Chad-  Dakota  L.  &  T.  Co..  2  S.  Dak.  3S5,  3  S. 

wick  V.  Trower,  S  Scoti,  i;  Walters  v.  D.  44,  49  N.  W.  Rep.   1054,  affirmed  51 

Pfeil,    I    Moo.   &   M.   363:   Schullz  v.  N.  W.  Rep.  1033. 

Byers,  53  N.  J.  L.  443.  z3  AtL.  Rep.  514;  '  Schultz  v.  Byers,  53  N.  J.  L.  443, 

Larson  v.  Metropolitan  St.  R.  Co.,  no  446,  33  Atl.   Rep.  514,   per  Scudder,  J. 

Mo.  134.  19  S.  W.  Rep.  416;  Laaala  v.  "  The  manner  of  giving  notice  may  be 

Holbrook,  4  Paige,   169,   173.  aS   Am.  only  such  as  is  reasonable  under  the 

Dec.  514;  People  v.  Canal  Board,  a  T.  circumstances,  either  lo  the  owner  of 

4  Co.  37s;  Shafer  v.   Wilson,   44  Md.  the  property,  or,  if  [here  be  difficulty  in 

a68;  Winn  v.  Abeles,  35  Kan.  85,  93,  10  finding  or  serving  it  on   him,  then   it 

Pac.   Bep.443;   Block  V.   Haseltine.  3  may  be  given  to  the  tenant  or  occupant 

Ind.  App,  491,  39  N.  E.  Rep.  937;  Cov-  who  is  interested  in  protecting  the  prop- 

iogton  V.  Geyler.   93  Ky.  375,  19  S.  W.  erty." 

Rep.   741;   Clemens  v.  Speed.  93  Ky.  'Spohn  v.  Dives,  174  Pa.  St.  474,  34 

^84,  19  S.  W.  Rep.  660.  rg  L.  R.  A.  340:  Atl.   Rep.   193.     See  Novotny  v.  Dao- 

Shrieve  v.   Stokes,   8  B.   Mon.  453.  48  forth  (S.  D.),  68  N.  W.  Rep.  749. 
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§§  611,  612.]  6DPPOKT. 

Where  a  landowner,  excavating  up  to  Hie  foandation  wall  of  his 
adjoining  owner,  obetmats  the  street  gutter  in  Buoh  a  way  that  the 
water  is  cast  into  the  adjoining  owner's  cellar,  with  the  effect  of 
caoeing  the  wsJl  to  fall,  he  is  liable  therefor,  though  he  did  not 
foresee  the  result  which  would  follow  the  obstruction  of  the  gutter, 
and  though  the  foundation  wall  was  weak  and  easily  disturbed,' 

61 1.  But  if  it  appears  that  the  damages  done  to  the  a^JoiuitiB 
land  try  an  exoaration  was  in  no  wa^  caused  by  the  weight  of  a 
hoaae  built  upon  the  damaged  land,  it  Ib  immaterial  whether  or 
not  the  owner  of  the  land  excavated  gave  the  co-terminone  owner 
previous  reasonable  notice  of  his  intention  to  do  the  excavating,  but 
the  only  question  to  he  considered  is,  whether  or  not  the  former 
took  reasonable  precautions  to  sustain  the  land  of  the  latter.* 

612.  Xt  la  the  duty  of  the  owner  of  a  building  to  protect  it  ftom 
injury  by  exoavations  upon  the  adjoining  land,  upon  receiving 
notice  of  any  intended  excavation  which  wonld  naturally  result  in 
an  injury  to  the  building.*  "  It  is  well  settled  tliat  a  landowner 
cannot,  by  changing  the  natural  condition  of  his  soil,  t^e  away 
from  his  neighbor  tlie  right  to  the  use  and  enjoyment  of  his  land  to 
the  full  extent  that  he  might  have  enjoyed  it  had  no  such  change 
been  made;  and  if  he  does  he  can  recover  damages  for  any  injury 
he  may  sustain  by  reason  of  the  exercise  by  his  neighbor  of  any  of 
his  original  rights,  unless  they  be  exercised  in  an  unskillful,  care- 

'Bohrer   v.    Dienhart   HamcES  Co.  duce    Ihe    disaster   in   this   insiaoce." 

(Ind.).  45  N.  E.  Rep.  668.     "  The  flow  Per  Gavin,  J. 

of  water  was  produced  by  the  obstruc-  '  Conboy  v.  Dicliinson,  ga  Cal.  6oo,  28 

tton  of  the  gutter,  which  was  caused  by  Pac.   Rep.  8og;    Block  v.  Haseltiiie,  j 

piling  therein    the   old   brick    from   a  Ind.  App.  491,  29  N.  E.  Rep.  937. 

building  tormerly  upon  appellant's  lot.  '  Peyton  v.  St.  Thomas's  Hospital.  4 

thus  entirely   blocking   up  the  gutter.  Man.  &   Ry.  625;  Peyton  v.  London.  9 

That   this   water   was    the   immediate  B.  &C.  725;  Walters  v.  Pfeil.  M00.&  M. 

cause  of  the  accident  is  expressly  found  363;  Troner  v.  Chad  wick,  3  Bing.  N.  R. 

by  the  court,  and  to  this  finding  nrc  334:  Massey  v.  Goyder,  4  C.  ft  P.  161; 

must  give  effect  in  passing  upon  the  Schuttz  v.   Byers,   53  N.  J.  L.  441.  23 

correctness  of  the  conclusions  of  law.  Atl.   Rep.    514;    Shafer  v,   Wilson,  44 

It  is  true  that  it  isalso  found  that,  had  Md.  268;  Eads  v.  Gains,  58  Mo.  App. 

the  wall  been  well  constructed,  and  of  586;    Larson  v.   Met.  St.    Ry.  Co.,  no 

usual    strength,    it    would    not    have  Mo.  334,  iqS.W.  Rep.  416,  16  L.  R.  A. 

yielded  to  the  force  of  the  water;  yet,  330;  Lasala  v.  Holbrook,  4  Paige.  1G9, 

be  that  as  it  may.  and  whatever  other  Z5  Am.  Dec.  524;  Covington  v.  Geyler 

uuse   might  have  produced  the  same  93  Ky.  275,  19  S.  W.  Rep.  741 ;  Oneil  v. 

results,  it  is  a  fact  that  it  was  the  water,  Harkins,    S     Bush,    6jo;     Shrieve    v. 

and  not  something  else,  which  did  pro-  Stokes.  SB.  Mon.  453,  48  Ain.Dec.  401. 
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CABE   AND    SKILL   IN    EXCAVATING.  [§  613. 

lees,  or  negligent  manner,  or  unlefls,  being  reasonably  certun  that 
injury  would  reeult  from  his  acta,  such  neighbor  failed  to  appiise 
him  of  his  intention,  or  to  afford  him  an  opportunity  to  dbo  proper 
preventiTos.'" 

Tl.e  duty  of  the  owner  of  the  building  imperiled  by  the  digging 
on  the  adjoining  land  to  protect  his  property  begins  upon  his  receiv- 
ing notice  of  the  intended  digging,  tiiough  per^nal  knowledge  of 
tlie  progress  of  the  intended  work  is  equivalent  to  notice.' 

One  cannot  plead  in  justilication  of  an  injury  to  hia  neighbor's 
land  a  custom  of  a  particular  place  that  the  party  whose  land  is  in 
danger  from  an  excavation  of  contiguous  land  sliall  himself  furnish 
protection  against  injury  from  sucli  excavation,  unless  he  shows  that 
the  custom  lias  been  established  so  long  tltat  the  memory  of  man 
nmneth  not  to  the  contrary.  Such  a  custom  to  be  effectual  must 
have  its  origin  in  common  consent  and  must  be  undisputed.  A 
conflict  of  testimony  as  to  the  existence  of  the  custom  repels  the 
idea  of  the  custom.* 

613-  One  making  an  exoavatlon  is  not  required  to  give  fiirmoL 
notice  to  the  adjoining  owner,  if  the  latter  has,  in  fact,  knowledge 
of  the  intended  excavation.  This  is  undoubtedly  the  common-law 
rule,*  and  it  is  the  rule  under  a  statute  which  requires  the  giving  of 
"  reasonable  notice  "  of  tiie  intended  excavation.  "  Any  notice, 
therefore,  that  brings  to  the  knowledge  of  the  other  party  that  the 
co-tenninouB  owner  intends  to  excavate  his  lot,  and  to  erect  a  build- 
ing thereon,  in  time  to  enable  such  party  to  make  the  needed 
preparation  to  protect  his  property,  would  seem  to  be  sufficient. 
*  *  *  Undoubtedly,  the  better  practice  would  be  to  give  formal 
written  notice;  but  as  the  statute  does  not  in  terms  require  written 

'  Oneil  V.  Harkins,  3  Bush,  &50,  653,  that,  without  a  statute,  notice  was  nee- 

per  Lindsajr.  J.     Seealso  Covington  v.  easary,  the  court  saying:  "  The  man. 

Geyler,  93  Ky.  875,  19  S.  W.  Rep.  741;  ner  of  giving  notice  may  be  only  such 

Clemens  v.  Speed,  gj  Ky.  284,  19  S.  W.  as   is   reasonable   under    the    circum- 

Rep.  660.  stances,  either  to  the  owner  of  the  prop- 

*  Larson  v,  Metropolitan  St.  Ry.  Co.,  erty,  or,  if  there  be  difficulty  in  finding 
no  Mo.  134.  ig  S.  W,  Rep.  416;  or  serving  it  on  him,  then  it  may  be 
Charless  v.  Rankin,  32  Mo.  566.  66  Am.  given  to  the  tenant  or  occupant  who  is 
Dec.  64a.  interested  in   protecting  the  property. 

•  Stimmel  v.  Brown,  7  Houst.  aig,  30  Where  il  can  be  shown  that  such  owner 
Atl.  Rep.  996.  had    knowledge  of   the   improvement 

'Schulti  V.  Byers,  53  N.  J.  L.  44Z,  that  was  about  to  be  made,  it  would 
31  All.  Rep.  514,  decidedin  1S91,  where  not  be  necessary  to  prove  a  formal 
the  Supreme  Court  of  New  Jersey  held    notice  given  to  him." 
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§  614.]  SDPPOET. 

notice,  &  verbal  notice,  or  such  acts  of  preparation  for  bnilding  as 
would  clearly  apprise  die  adjoining  owner  that  the  co-terminoas 
owner  was  about  to  excavate  his  lot,  and  erect  a  building  thereon, 
in  time  to  enable  the  party  to  make  all  necessary  preparation  to 
protect  his  property,  would  be  Bofficient." ' 

614.  Ordinary  oare  and  skill  muat  be  used  in  Buoh  ease  and  a 
liability  for  damages  arises  if  any  injury  occurring  to  the  adjoining 
building  from  a  lack  of  such  care  and  skill.  If  the  owner  of  the 
building  endangered  by  the  proposed  excavation  has  received  proper 
notice,  the  party  making  the  excavation  is  responsible  only  for  actual 
or  positive  negligence  in  the  manner  of  doing  the  work.'  It  is  not 
required  of  him  to  use  the  same  care  that  a  prudent  man  would  exer- 
cise in  similar  circumstances.  Such  a  standard  of  care  was  held  to 
be  too  high  on  the  part  of  an  excavating  proprietor  in  a  leading 
American  case.' 

>  Novotny  V.  Danfonh  (S.  D.),  68  N.  KiMuhsMtt*:     Foley    v.   Wyeih,    a 

W.  Rep.  749-     And  see  Ulrick  v.  Trust  Allen,  131,  79  Am.  Dec.  771. 

Co.,  3  S.  D,  44,  51  N.  W.  10Z4;  Dodd  V.  Mtoliigui:  Gildersleeve  v.'  Hammond 

Holme,   11  Ad.  &  El.  493;  Bradbee  v.  (Mich.),  67  N.  W.  Rep.  519. 

Christ's    Hospital.   4   M.    &    G.    714;  UudujI:  Victor  Min.  Co.  v.  Momiag 

Humphries  v.  Brogdcn,   12  Q.  B.  739;  Star  M.  Co.,  jo  Mo.  App.  535;  Charless 

Chadwick  V,  Ttower,  6  Blng.  N.  R.  1;  v.  Rankin,  aa   Mo.   566,  66   Am.   Dec. 

MaRsey  v.   Goyder,  4  Car.   &   P.  161;  641;  Eads  v.  Gains,  58  Mo.  App.  586; 

Walters  v.  P/eil,  Moo.  &  M.  363,  365;  Larson  v.  Mel.  Street  R.  Co.,  no  Mo. 

Wyatl  V.   Harrison,   3  B.  &  Ad.  871;  334,  19  S.  W,  Rep.  416,  16  L.  R,  A.  33a 

Jeffries  v,  Williams,  5  Ench.  79a;  Dixon  Unr  York :  Dorrily  v.  Rapp,  73  K.  Y. 

V.  Wilkinson,  a  McAr.  435.  307;  Lasala  v.  Holbrook,  4  Paige,  169, 

Alabama:  Moody  v.   McClelland,   39  25  Am.  Dec.  534;  Panton  v.  Hollaod, 

Ala.   45,    84   Am.    Dec.    770;   Myer   v,  17  Johns.  92,   8  Am.  Dec.  369;  Austin 

Hobbs,  57  Ala.  175,  29  Am.  Rep.  719.  v.  Hudson  River  R.  Co.,  35  N.  Y.  334; 

Indluks;   Moellering   v.    Evans,    131  People  v.  Canal  Board,  a  Tbontp.  & 

Ind.   11)5,  «  N.  E.   Rep.  989;  Block  v.  C.  375. 

Haselline,  3  Ind.   App.   491,   29  N.  E.  *  Larson  v.  Metropolitan  St.  R.  Co., 

Rep.  937.  no  Mo.  334,  19  S.  W.  Rep.  416;  Clem- 

Kuuu :     Leavenworth     Lodge     v.  ens  v.  Speed,  93  Ky.  184,  19  S,  W.  Rep. 

Byers,  54  Kan.  333,  38  Pac.  Rep.  a6l ;  660;  Shrieve  v.  Stokes,  8  B.  Mon.  453, 

Winn  V.  Abeles,  35  Kan.  85,   10  Pac.  48  Am.  Dec.  401. 

Rep.  443,  'Charless  v.  Rankin,  23  Mo.  566,  66 

Kentnekr:   Watson    Lodge   v.  Drake  Am.  Dec.  643, 

(Ky.).  29  S.  W.  Rep.  632;  Covington  v.  In  this  case  it  was  said  that  "  while 

Geyler,  93  Ky.  275,  19  S.  W.  Rep.  741 ;  an  owner  would  be  responsible  for  all 

Shrieve  v.  Siokcs,  S  B.  Mon.  453,  damage  caused  by  reason  of  an  exca- 

Harrland:  Baltimore  &  P.  S.  Co.  v,  vation  having  been  negligently  made, 

Reaney,  43   Md.    117,    130;    Shafet  v.  the  instruction  thai  he  was  bound  to 

Wilson,  44  Md.  z68.  use  such  care  and  caution  as  a  prudent 
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CARE   AND    SKILL   IN    EXCAYATINQ.  [g  615. 

The  rale  in  regard  to  negiigsDce  haa  been  stated  as  a  Btimmary  of 
the  English  aathorides:  "  That  an  action  for  eueh  negligence  will 
be  BOpported  if  it  appears  that  tlie  defendant  could  liave  conducted 
hie  operationa  according  to  some  other  reasonable  and  usual  method, 
which  would  have  materially  diminished  the  risk  to  tlie  plaintifE 
without  materiaUy  increasing  the  burden  or  expense  to  himself. " ' 

616.  Liability  for  an  injury  to  a  neighbor's  building  by  reason 
of  exoaTationB  near  hia  laud  arises  only  from  ftulure  to  exeroiae  due 
oare  and  skill  in  making  the  excavation.  This  ie  well  expressed  in 
a  leading  Massachusetts  case,  where  the  court  say: '  "  For  an  injury 
to  buildings  which  is  onavoidablj  incident  to  the  depression  or  slide 
of  the  soil  upon  which  they  stand,  caused  by  an  excavation  of  a  pit 
on  adjoining  land,  an  action  can  only  be  maintained  when  a  want 
of  due  care  and  skill,  or  positive  negligence,  has  contributed  to  pro- 
duce it."  To  like  effect  the  Supreme  Court  of  Illinois  said:  "If 
injury  ie  sustained  to  a  building  in  consequence  of  the  withdrawal 
of  the  lateral  support  of  the  neighboring  soil,  when  it  has  been  with- 
drawn with  reasonable  skill  and  care  to  avoid  unnecessary  injury, 
there  can  be  no  recovery;  but  if  injury  is  done  the  building  by  the 
careless  and  negligent  manner  in  which  the  soil  is  withdrawn,  the 
owner  is  entitled  to  recover  to  the  extent  of  the  injury  thus  occa- 
sioned." *  In  a  recent  decision  by  the  Supreme  Court  of  Michigan 
the  law  b  well  stated  in  the  following  propcKitions:*  "  1.  While  a 
landowner  has  the  undoubted  right  to  excavate  close  to  the 
boundary  line,  he  must  take  reasonable  precautions  to  prevent  his 
neighbor's  soil  from  falling.  2.  If  he  has  taken  such  reasonable 
precautions,  and  yet  the  soil  falls  from  its  own  pressure,  he  is  still 
liable  for  injury  to  the  land,  but  not  for  any  injury  to  the  super- 
Ktmctures.  3.  If  the  pressure  of  the  superstructure  causes  the  land 
to  fall,  he  is  not  liable  either  for  injuiy  to  the  land  or  super- 
structure." 

If  one  excavates  on  his  own  land  near  his  boundary  line  so  that 

maQ.  experienced  in  such  work,  would    be  justly  imposed  upon  one   making 
have  exercised  if  he  had  been  himself    excavations  upon  an  adjoining  lot." 
the  owner  of  the  building,  was  errone-        '  Banks'  Law  of  Support,  66. 
ous.  and  tended  to  mislead,  as  one  who        '  Foley  v.   Wyeth,   l  Allen,   131,  79 
is  prjprietor  of  both    contiguous  lots     Am.  Dec.  771,  per  Merrick,  J. 
mighi  prudently  subject  himself  to  ex-        *Quincy  v.  Jones,  76  III.  831,  ao  Am, 
pense  and  inconvenience  for  the  pro-     Rep.  243. 

lection  of  his  buitdiog  that  could  not        *  Gildersleeve  v.  Hammond  (Mich.), 
67  N.  W.  Rep.  519,  per  Grant,  J. 
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§  616,]  BPPPOET. 

luB  neighbor's  house  is  in  danger,  and  the  owner,  for  that  reason, 
takes  it  down,  he  can  recover  no  damages  against  hig  neighbor  on 
that  account;  but  if  the  natural  soil  of  his  land  falls  into  the  exca- 
vation made  by  his  neighbor,  he  ia  entitled  to  dam^ea  for  such 
injury.' 

In  order  to  recover  for  the  falling  of  land  upon  which  there  are 
buildingB,  it  must  appear  that  the  falling  was  not  occasioned  by  the 
presBure  of  the  buildings,  but  that  the  land  in  its  natural  state  wonld 
have  fallen  by  reason  of  the  excavation  of  the  adjoining  premises.* 

An  owner  of  land  abutting  on  an  alley,  who,  in  excavating,  con- 
atructe  a  retaining  wall  inadequate  to  support  the  alley,  which  gives 
way  and  injures  the  sidewalk  of  the  opposite  owner,  is  not  liable  for 
the  injury,  in  tlie  absence  of  negligence.* 

616.  One  is  not  required  to  protect  hia  neighbor's  building  at  his 
own  expense  when  excavating  near  such  building.  After  having 
given  proper  notice  of  his  intention  to  make  the  excavation  tlic 
party  making  it  is  ander  no  obligation  to  shore  up,  brace  and  pro- 
tect a  building  on  the  adjoining  land.* 

A  decision  in  conflict  with  tlie  general  rule  was  recently  rendered 
in  Michigan,  where  it  was  held  that  the  f^ure  of  the  party  roaking 
the  excavation  to  protect  hia  neighbor's  building,  when  this  could 
have  been  done  at  little  expense,  renders  him  liable  for  the  damages 
to  both  the  land  and  the  building.  The  conrt  said:  "  If  he  fails  to 
take  such  reasonable  precautions  to  protect  his  neighbor's  soil,  and 
to  preserve  it  in  its  natural  state,  be  is  liable  for  the  injury  to  both 
the  land  and  the  Buperstructure,  if  the  pressure  of  the  superstructure 
did  not  cause  the  land  to  fall,  and  it  fell  in  consequence  of  the 
failure  to  take  such  reasonable  precautions.     *    *    *    One  may 

■  Thurston  v.  Hancock,  ta  Mats.  3Zo,  Peyioo  v.  London,  9  B.  &  C.  725 ;  Shear 

7  Am.  Dec.  57-  4  R-   Neg-,  §  497;   Trower  v.  Chad- 

*  Busby  V.  Holthaus,  46  Mo.  161.  nick,  3  Bing-.  N.  R.  334;  Chad  wick  v. 
But  an  ordinary  fence  is  not  such  a  Trower,  6  Bing.  N.  R.  i;  Dorrity  v. 
structure  as  wiil,  by  reason  of  the  Rapp,  73  N.  Y.  307;  Aston  v.  Nolan,  63 
additional  weigfal  i(  may  add  (o  the  Cal.  169:  First  Nat.  Bank  v.  Villcgra, 
soil,  deprive  the  owner  of  the  right  to  92  Cal.  96,  38  Pac,  Rep.  97;  Block  v. 
recover  for  loss  or  injury  to  his  realty.  Haseltine,  3  Ind.  App.  491,  39  N.  E. 
Oneil  V.  Harkina,  8  Bush,  650.  Rep.  937;  McMillen  v.  Watt,  a?  Ohio 

•United  States  v.   Peachy.   36  Fed.  St.  306;  Shafer v.  Wilson,  44  Md.  368. 

Rep.    160.     See   Mairs   v.    Manhattan  See     also     diseentiog      opinion    of 

Real  Est.  Assoc.,  15  J-  &  S.  31.  Hooker.    J.,  in  Gllderaleeve  v.   Ham- 

•  Walters  v.  Pfeil,  Moody  &  M.  361;  mood  (Mich.),  67  N.  W.  Rep.  J19. 
Massey   v.   Goyder,  4  Car.  4  P.  161; 
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CABIi   A.SD   SKILL    IS    EXGA.VATIMa.  [§§  617,   61S 

not  deliberately  nadermine  mj  bnilding,  and  then  avoid  the  conse- 
quences by  saying  to  me,  '  You  might  liave  protected  it.'  " ' 

617.  In  determining  whetheT  &  party  has  been  guilty  of  oare- 
leasness  in  exoavatios  bia  own  land,  reference  may  be  had  to  wli&t 
ifl  usually  done  by  otiier  builders  in  similar  cases.'  Whetlier  there 
was  negligence  or  unskillfulneas  m  the  perforniance  of  the  work  w 
in  every  case  a  question  for  the  jury.*  Where  the  person  excavat- 
ing undertakes  to  protect  the  adjacent  wall  by  underpinning  it,  he 
is  bound  to  ose  reasonable  care;  and  whether  the  injury  resulted 
from  want  of  sucli  care,  or  froiQ  the  sandy  character  of  the  ground, 
is  a  question  for  the  jury.* 

The  work  of  excavating  must  be  prosecuted  with  reasonable  dili- 
gence, and  a  failure  in  tliis  respect  might  be  regarded  as  negli- 
gence. It  must  be  prosecuted  with  the  diligence  good  builders  are 
accustomed  to  employ  in  similar  circumstances.' 

Where  an  owner  of  land  excavated  his  laud  to  a  depth  of  forty 
feet  below  the  surface,  at  a  season  of  the  year  when  heavy  rains 
might  be  expected,  leaving  the  bank  with  a  steep  slope  and  stop- 
ping his  excavation  only  four  feet  from  the  division  line,  no  such 
reasotable  precaution  to  sustain  the  adjacent  land  is  shown  aa  will 
relieve  tlie  excavating  owner  from  liability  for  damage  to  the 
adjacent  land,  caused  by  asliding  of  the  land.* 

618.  The  queatlon  of  negligence  is  one  for  the  Jury  where  there 
is  evidenoe  enough  to  justify  the  submission.  Thus  the  evidence 
was  properly  submitted  to  the  jury  where  it  tended  to  show  that  the 
defendants  carried  their  excavations  very  considerably  beneath  the 
level  of  the  foundations  of  the  plaintiff's  adjoining  building;  that 
some  of  the  soil  underneath  plaintiff's  foundation  fell  out;  that  no 
measures  whatever  looking  towards  the  support  of  plaintiff's  wall 
were  taken  by  defendants  until  part  of  tlie  soil  supporting  it  on 
defendants'  side  had  been  removed,  nor  until  the  wall  showed  signs 
of  giving  way,  and  the  chimney  attached  to  the  kitchen  had 

■  Glide rsleeve  v.  Hammond  (Mich.),  'Covlngtonv.  Geylor,  93  Ky.  375,  ig 

67  N.  W.  Rep,  S19.  Hooker,  J.,  dissent-  S.  W.  Rep.  741. 

iag.  '  Block  V.  HaBeltine,  3  Ind.  App.  4QI, 

*  Biocit  V.  Haielline,  3  Ind.  App.  491,  ag  N.  E.  Rep.  937 

09  K.  E.  Rep.  937:  Shricve  v.  Stokes,  B  'Conboyv.  Dickinson, 93  Col.  Goo,  28 

B.  Mon.  453.  48  Am.  Dec.  401-  P^c.  Rep.  S09. 

■McGuire  v.  Grant,  a$  N.  J.  L,  356. 
£7  Am.  Dec.  49. 
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§  619.]  BUPPOBT. 

actually  fallen,  that  aJterwarde  two  horizontal  props  were  run  in 
under  tlte  brick  part  of  the  wall,  upheld  oa  defendant's  property 
and  in  plaintiff's  cellar  by  perpendicular  posts;  that  at  some  time 
two  or  tliree  or  more  other  props  were  placed  against  the  wall  slant- 
ing upwards  from  defendants'  property;  that  neither  of  tliese  expe- 
dients taken  alone,  nor  both  of  them  applied  simultaiieoasly,  were 
reasonably  sufficient,  according  to  described  customary  methods,  to 
protect  the  structure  from  sinking,  and  that  the  structure  waa 
injured  by  sinking.' 

The  rule  that  one  excavating  with  due  care  on  his  own  soil  will 
not  be  liable  for  injuries  tliereby  occasioned  to  an  adjoining  owner 
has  no  application  to  a  case  where  tlie  excavation  is  effected  by 
blasting  out  rock  with  an  explosive  so  powerful  as  to  break  the  win- 
dows, loosen  the  walls,  and  injure  the  furniture  of  adjoining  own- 
ers, by  atmospheric  concussion.' 

619.  One  exoavatlag  near  tbe  boundary  of  his  neighbor's  land 
oaamot  reUeve  bimself  of  reapousibility  b;  having  the  work  done 
by  on  independent  oontraotor.  Depriving  the  adjoining  land  of 
lateral  support  is  a  wrongful  act  and  all  who  unite  in  the  act  are 
wrongdoers  and  responsible  in  damages.'  A  contractor  who  exca- 
vates land  without  providing  for  the  support  of  the  land  adjoining 
is  jointly  liable  with  the  landowner,  who  causes  the  excavation  to 
be  made,  for  damages  caused  by  the  falling  of  the  soil  of  the  adjoin- 
ing land  for  want  of  support,  although  the  aoU  does  not  fall  until  a 
contract  has  been  completed  and  the  work  accepted.*    In  the  lead- 

'  Spohn  V.  Dives,  174.  Pa.  St.  474,  34  Cabot  v.  Kin(nn>n.  1^  Mass.  463,  44 

Atl,  Rep.  19a.  N,  E.  Rep.  344;  Green  v.  Bergc,  loj  Cal. 

'  Morgan  v,  Bowes,  17  N.  Y.  Supp.  $2,  38  Pac.  Rep.  sjg,  overruling  Aston 
aa,  62  Hun,  633;  Denken  v,  Canavan,  v.  Kolan,  fijCal.  269,  so  farasconirary; 
39  N.  Y.  Supp.  1078,  where  the  blasting  Bohret  v.  Dieahart  Harness  Co.  (Ind).. 
loosened  ihe  soil  of  the  adjoining  land  45  N.  E.  Rep.  668;  Palmer  v.  Silver- 
so  as  to  cause  a  clothes-pole  to  fall.  thorn,  32  Pa.   St.  65;  Dorrity  v.  Rapp, 

*  DaltOD  v,  Angus,  L.  R.  6  App.  Cas.  7a  N.  Y.  307;  Watson  Lodge  v.  Drake 

740;  Angus  v.Dalton,  4Q.  B.  D.i62,  3  (Ky.),    29    S.   W.    Rep.   63a;    Kopp   v. 

Q.   B.   D.  85;   Hardaket  v.  Idle  Diet.  Northern  Pac.  R,  Co..  41  Minn.  310.  43 

Council   [1896],   I    0.    B.  321;   Bower  N.W.  Rep,  73;  Larson  v.  Metiupolitan 

V,   Peate,  I   Q.  B,   0,321;  Lemailre  v.  Street  R. Co.,  tioMo.a34,  19  S.W.  Rep. 

Davis,  iq  Ch.  D,  38i;  Hughes  v.   Per-  416,  16 L.  R.  A.  330. 

cival,   8   App.    Cas.    443;   Gayford    v,  Oontn.  —  SeeMyerv.  Hobbs,  57  Ala. 

Nlcho11s,9  Exch.  702.holdingotherni5e  175,   39    Am.    Rep.   719;    McGuire   v. 

where  there  was  no  right  of  support;  Grant,  25  N.  J.  L.  356,  67  Ara.  Dec.  49. 

Stevenson  v.  Wallace,  2j  Gratt.  77,  91 ;  *  Green  v,  Berge,  ic);  Cal.  52,  38  Pac. 
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THE   DAMAGES   KECOVERABLE.  [§  620. 

ing  case  of  Dalton  v.  Angns,  in  the  Honse  of  Lordfi,  the  law  is 
clearly  stated  by  Lord  Blackburn:  "  Ever  since  Quartoan  v.  Bur- 
nett,' it  has  been  considered  settled  law  that  one  employing  another 
is  not  liable  for  his  collateral  negligeoce,  unless  the  relation  of 
master  and  servant  existed  between  them.  So  that  a  person 
employing  a  contractor  to  do  work  ia  not  liable  for  tlie  negligence 
of  that  contractor  or  his  servants.  On  the  other  hand,  a  person 
causing  sometliing  to  be  done,  the  doing  of  which  caste  on  him  a 
duty,  cannot  escape  from  the  responsibiUty  attaching  to  him  of  see- 
ing that  duty  performed  by  delegating  it  to  a  contractor.  He  may 
bargain  with  the  contractor  that  he  shall  perform  the  duty,  and  stipu- 
late for  an  indemnity  from  him  if  it  is  not  performed,  but  he  can- 
not fliereby  relieve  himself  from  liability  to  those  injured  by  the 
failure  to  permit  it."' 

But  for  damages  occurring  through  the  mere  collateral  negli- 
gence of  the  contractor  or  his  workmen  in  doing  the  work  he  alone 
is  liable.' 

One  who  directe  and  controls  the  work  of  excavating  upon  his 
land  adjoining  the  lot  of  another  upon  which  there  is  a  building  is 
liable  to  the  owner  of  such  building  for  tlie  loss  occasioned  by  work 
BO  carelessly  done  that  the  building  is  destroyed,* 

The  question  of  liability  depends  upon  the  construction  of  the 
contract  with  the  contractor.  If  the  principal  retains  the  right  to 
control  and  direct  the  work,  he  is  liable  for  the  acts  of  the  con- 
tractor, even  for  injuries  occasioned  by  his  negligence  in  doing  the 
work.' 

V,     The  Damages  Rec&vercMe. 

6S0,  Thedunages  reooverableforthewithdrawaloflateralBUp- 

port  to  land  are  limited  to  the  injury  to  the  land  itself,  and  are  not 

enhanced  by  any  injury  done  to  the  building  upon  the  land, 

Rep.  5391  Lemaitrev,  Davis,  igCh.  D.  'Butler  v.   Hunlcr,   7  H.  ft  N.  S36; 

3S1,  Dalton  V.  Angus,  6  App,  Cas.  740,  819. 

'  6  M.  &  W,  4gg.  And  see  Cabot  v.  Kingman,  166  Mass. 

'  Dalton  V,  Angus,  6  App.  Cas.  740,  403,  406,  44  N.  E.  Rep.  344. 

829,  citing    Hole    v.    Railway   Co.,   6  *  Watson  Lodge  v.  Drake  (Ky.),  29  S. 

Hurl,  ife  N.  488:  Pickard  v.  Smith,  10  W.  Rep,  632, 

C.  B.  N.  S.  470;  Tarry  v.  Ashton,  r  Q.  'Linnehan  v.  Rollins,  137  Mats.  1*3, 

B.  D.  314.     Followed  and  approved  in  50  Am.  Rep.  387. 
Cabot  V.  Kingman,   166  Mass.  403,44 
N.  E.  Rep.  344- 
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provided  the  work  was  done  with  proper  and  ordinary  care  and 
skill. » 

The  rule  is  different,  however,  in  En^^Iand.  There,  if  it  appears 
that  the  weight  of  the  building  in  no  way  contributed  to  the  falling 
of  the  earth,  the  damage  done  to  the  building  may  be  taken  into 
conBideration  in  estimating  the  damages.'  Where  the  working  of 
mines  has  caused  a  subffldence  of  the  adjacent  land,  the  owner  is 
entitled  to  recover  for  the  damage  to  buildings  thereon  provided 
their  weight  did  not  contribate  to  the  subsidence.* 

621.  The  measure  of  damagM  is  the  diminution  oi  the  value 
of  the  land  in  consequence  of  its  falling  from  the  withdrawing  of 
lateral  support,  and  not  the  cost  of  restoring  the  land  to  its  former 
condition,  nor  its  diminished  market  value.* 

■  Smith  V.  Thackerah,  L.   R.  I  C.  P.  Richart  v.  Scott,  7  Watts.  460,  33  Am. 

564;  Gayford  v.  NicholU,  9  Exch.  703;  Dec.  779. 

Partridge   v.   Scotl,   3   M.   &   W.  Mo;  BonthDkkoU:  Ulrick  v.  Dakota  L.  ft 

Wyallv.  Harrison,  3  B.  &  Ad.  871.  T.  Co.,  a  S.  D. 385,49 N.  W.  ReP-  I054. 

AlabuDA  r  Moody  v.   McClelland,  39  3  S,  D.  44,  affirmed  51  N.  W.  Rep.  1033. 

Ala.  45,  84  Am.  Dec,  770-  Tmnoit:     Richardson    v.    Vermont 

nUiwU:  Quincy  v.  Jones,  76  III.  341,  Cent.  R.  Co.,  15  Vt.  465,  60  Am.  Dec. 

20  Am.  Rep.  343.  183;  Beard  v.   Murphy,  37  Vl.  99,  103, 

ludluu:    Moellering   v.    Evans,    isi  86  Am.  Dec.  693. 

Ind.  195,  3aN.  E.  Rep.  989.  'Brown   v.    Robins,   4   Hurl.   &   N, 

EuMu:  Winn  v.  Abelea,  35  Kan.  85.  186;  Stroyan   v.   Knowles,  6   Hurl,   ft 

10  Pac.  Rep.  443.  N.   454;    Hum   v.    Pcake,   Johns,    Ch. 

EMttnoky:    Shrieve   v.    Stokes,  8   B.  (EnK.)7o5;  Wyatt  v.  Harrison,  3  B.  ft 

Mon.  453,  48  Am.  Dec.  401.  Ad.  871,  876;  Siddons  v.  Short,  a  C.  P. 

lI*mchMrtts  :    Gilmore  v.   Driscoll,  D.   573;  Steams  v.   Richmond,  88  Va. 

122  Mass.  199, 23  Am.  Rep.  313 ;  Thurs-  993,  14  S.  E.  Rep.  847. 

ton  V.  Hancock,  13   Mass.  220,  7  Am.  See,  however.    Smith  v.    Thackerah, 

Dec.  57;  Foley  v.  Wyeth,  3  Allen,  131,  L.  R.  i  C.  P.  564. 

79  Am.  Dec.  771.  'Slroyan  v.   Koowles,^  Hurl,  ft  H. 

KiMonil :  Charless  v.  Rankin,  33  Mo.  454. 

566,  66  Am.  Dec.  643.  *  Jones  v.  Gooday,  8  M.  ft  W.   146; 

KswJsTMy:  McGuire  v.  Grant,  25  N.  Transportation  Co.   v.  Chicago,  99  U. 

J.  L.  3S6,  67  Am.  Dec.  49.  S.  635;  Gilmore  t,  Driscoll,  12a  Mass. 

H«w  ToA:    Dorrity  v.  Rapp,  73  N.  199,   23   Am.    Rep.   313;    Williams   v. 

Y.  307;  Farrand  v.  Marshall,  ig  Barb.  Missouri  Furnace  Co.,  13  Mo.  App.  70: 

380;  Panion  v.  Holland,  17  Johns.  93,  8  McGuire  v.  Grant,  35  N.  J.   L.  356,  67 

Am.   Dec.   369;  Lasala  v.  Holbrook,  4  Am.   Dec.  49;    Ulrick   v.  Dakota  L.  ft 

Paige.  169,  as  Am.   Dec.  534;  Hay  v.  T.   Co.,  2  S.  D.  aSj,  3  S.  D.  44,  49  N. 

Cohoes  Co.,  3  N.  Y.  159.  I6»,  51  Am.  W.  Rep.  1054,  afBnned  51  N.  W.  Rep. 

Dec.  279.  1023:   Mueller  v.  St.  Louis  ft  Iron  M. 

FmniylTanIk :    McGeltigan   v.   Potts.  R.   Co.,   31    Mo.    36a;     Moellerjng   v. 

149    Pa.    St.     155.    Z4  Atl.    Rep.    198;  Evans,  t2i  Ind.  19s,  as  N.  E.  Rep.  989, 
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Ill  Other  cases,  however,  it  has  been  held  that  the  measnre  of 
damages  is  the  amount  of  the  injury  actually  done  to  the  land  by  its 
falling  or  sinking  away,  not  tlie  diminution  in  value  of  the  lot. 
"  To  hold  that  the  proper  measure  of  damages  is  the  diminution  in 
the  value  of  tlie  lot,  as  affected  by  the  acts  of  the  defendant,  is 
practically  to  hold  that  the  measnre  is  the  difference  between  the 
market  value  of  the  land  before  and  after  the  injury,  which,  as  we 
have  before  seen,  and  have  recently  decided,  is  not  the  true  meaanre 
in  litigations  between  private  parties.  In  the  ordinary  actions  of 
trespass  upon  land  the  measure  is  the  amount  of  tlie  injury  actually 
done  to  iJie  plaintiff's  land,  and  we  see  no  reason  to  depart  from 
that  rule  in  this  case. "  ' 

It  has  also  been  held  that  if  one,  by  excavating  his  own  \taxd, 
causes  the  land  of  his  neighbor  to  cave  in,  the  latter  may  recover 
the  amount  required  to  restore  his  property  to  its  former  condition, 
with  as  effectual  lateral  support  as  it  previously  had.* 

622.  The  genentl  doctrine  of  damages  for  withdrawing  lateral 
support  does  not  apply  where  the  land  of  both  adjoining  owners 
was  located  fbr  the  purpose  of  washing  it  away  to  obtain  the  gold 
in  the  gravel;  therefore,  if  one  owner,  in  washing  away  tlie  gravel 
on  his  own  land  by  the  hydraulic  process  so  that  the  bank  of  the 
adjoining  owner  falls  and  is  washed  away  and  the  gold  extracted 
from  it,  the  party  so  mining  and  taking  the  gold  is  liable  only  for 
the  amount  of  gold  taken  from  the  gravel  that  fell  from  his  neigh- 
bor's claim,  less  the  cost  of  mining  it;  if  the  value  of  the  gold 
was  lees  than  the  necessary  cost  of  extracting  it,  no  damages  are 
recoverable.* 

623.  If  one  negligently  ezoavateB  on  his  own  land  and  injurea 
his  neighbor's  building,  he  is  liable  fbr  damagea,  not  only  for  the 

6L.  R.  A.  449;  Karst  V.  St.  Paul,  S.  &  J.   Andsee  Cbicago,  K.  &W.  R.  Co.  v. 

T.  F,  R.  Co.,  3»  Minn.  ii8;  Baroett  v,  Willits,  45  Kan.  no.  as  Pac.  Rep.  576. 

Si.  Anthony  Falls  W.  P.  Co..  33  Minn.  'Hide  v.Thornborough.aCarr.  &  K. 

365,  33  N.  W.  Rep.  535;  Knppv. North-  350,  Burke,  B,,   saying,   however,  that 

ern  Pac.  R.  Co.,  41  Minn.  310,  43  N.  W.  the  jury  ought  not  to  give  the  plaintiff 

Rep.  73;  Schuiti  v.  Bower,   57   Minn,  a  new  house  for  an  old  one.    Moody  v. 

493.  50  N.  W.  Rep.  631,  66  N.  W.  Rep,  McClelland.   39  Ala.  45.   84  Am.   Dec. 

139.  770;  Shrieve  v.  Stolies,  8  B.  Mon.  453, 

In  Snarr  v.  Granite  Curling  &  Skat-  48  Am.  Dec.  401 ;  Stiinmel  v.  Brown,  7 

Ing   Co.,    I   Ont.    loa,   judgment   was  Houst.  aig,  30  All.  Rep.  996;  Cbarless 

given  for  the  restoration  of  the  land.  v.  Rankin,  as  Mo.  566, 66  Am.  Dec,  643, 

'  McGettigan   v.    Polt»,    149   Pa.  St.  •  Hendricks  ».  Spring  Valley  M.  Co.. 

15s,  i6s,   34  Atl.  Rep,   198,  per  Green,  58  Cal.  190,  41  Am.  Rep.  357. 
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injury  to  the  soil,  bnt  also  for  any  injury  to  the  buildings  upon  it. 
Though  not  required  to  support  his  neighbor's  building,  he  is 
required  to  make  his  excavation  with  reasonable  care  and  skill,  and 
is  liable  for  an  injury  to  his  neighbor's  building  occasioned  by  any 
want  of  reasonable  care  and  skill  on  his  part.' 

Wliereone  erected  a  building  on  a  liillside  near  a  railroad  already 
constructed,  and  the  railroad  company  afterwards  made  excavations 
and  blasted  rock  in  widening  its  road,  and  the  soil  slid  from  the 
neighboring  land  caosing  the  foundation  of  the  building  to  give 
way,  it  was  held  that  if  the  weight  of  the  building  prevented  the 
railroad  company  from  widening  its  track  in  the  exercise  of  ordinary 
prudence,  the  owner  of  the  building  could  not  recover;  but  if  the 
injury  was  caused  by  the  negligence  of  die  railroad  company  in 
doing  the  work,  damages  could  be  recovered  not  only  for  the  injury 
to  the  soil  but  for  the  injury  to  the  building.' 

When  the  damages  recoverable  include  the  superstructure  as  well 
as  the  soil  in  consequence  of  the  added  element  of  negligence  in 
making  the  excavation,  tlie  measure  of  damages  is  the  same,  as  in 
other  cases,  the  diminished  value  of  the  property  injured,  and  not 
the  cost  of  repairing  it.' 

624.  But  one  who  negligently  ezcaTfttea  hia  own  land,  adjoining 
his  neighbor's  land,  is  not  liable  for  an  injury  to  his  neighbor's  feel- 
ings, in  addition  to  the  injury  to  his  land  and  to  a  stone  wall  and 
trees  upon  the  land,  although  there  was  gross  carelessness  in  the 
di^ng  and  tlie  land  was  designed  for  a  burial-place.  "  The  negli- 
gence of  defendant  consisted  in  the  act  of  his  servants  in  carelessly 
digging  upon  his  land  near  the  land  of  the  plaintiS.  It  was  a 
careless  act;  and,  however  gross  the  carelessness,  the  court  found 
no  wrong,  and  nothing  to  affect  or  give  character  to  the  act,  except 
want  of  care.  There  was  not  found,  directly  or  by  implication, 
any  act  or  word  of  insult  or  contumely  —  any  intentional  violation 
of  lie  plaintiff's  rights  —  any  '  wilful  misconduct,  or  that  entire 

'Dodd  V.   Holme,  I   Ad.  &  El.   493;  Mon.   4S3.  48  Am.   Dec.  401;  Myer  v. 

Peyton  v.  Mayer,  9  B.  &  C.  725;  Louis-  Hobbs,  57  Ala.  175,  89  Am.  Rep.  719: 

ville  &  N,  R.   Co.  v .  Bonhayo,  94  Ky.  Moody   v.  McClelland,  39  Ala.  45,  84 

67.  ai  S.  W.  Rep.  Sl6;  Parnon  v.  Hoi-  Am.  Dec.  77°. 

land,   17  Johns.   92.   8  Am.   Dec.  369;  •  Louisville  &  N.  R.  Co.  v.  Boohayo, 

Lasala  v.  Holbrook,   4  Paige,   169,  25  94  Ky.  67,  21  S.  W.  Rep.  536. 

Am.   Dec.  574;  Baltimore  S  P.  R.  Co.  '  Ulrick  v.  Dakota  L.  &  T.  Co.,  a  S. 

V.  Reaney,  42  Md.  117;  Shaf«r  v.  Wil-  D.  285,  3  S.  D.  44,  49  N.  W.  Rep.  1054. 

SOD,  44  Md.  368:  Shrieve  v.  Stokes,  4  B.  affirmed  51  N.  W.  Rep.  1033. 
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want  of  care  which  would  rake  the  preeiunptioii  of  a  conscious 
indifference  to  consequences. ' '  Waiving  the  question  whether  the 
rule  of  damages  given  would  have  been  proper  had  the  injury  been 
inflicted  with  a  manifest  disregard  of  the  plaintiff's  rights,  and  with 
a  purpose  to  injure  him  exhibited,  it  is  sufficient  to  say  that  there 
was  nothing  in  the  nature  of  the  injury  to  the  plaintiff's  property 
which  involved  injury  to  his  feelings,  and  nofliing  in  tlie  eirenni- 
stauces  attending  it,  as  shown  hy  the  evidence  and  foimd  by 
the  court,  which  cotdd  give  him  a  right  to  damages  for  wounded 


626.  If  the  party  olalming  damages  by  reason  of  an  excavation 
upon  his  neighbor's  land  has  himself  done  any  oot  contributory 
to  the  injury,  he  cannot  recover.'  If  there  were  defects  in  the 
foundation  of  the  building  and  it  fell  into  the  adjoining  excavation 
in  consequence  of  these  defects,  the  excavation  having  been  made 
with  proper  and  ordinary  care  and  diligence,  the  owner  of  the 
building  cannot  recover  for  the  injury  against  the  party  making  the 
excavation.* 

626.  But  it  is  no  de&nae  that  the  iqjury  would  not  have 
ooourred  but  tbr  the  aot  of  a  third  person  in  erecting  buildings  upon 
his  own  land.  "  The  absolute  and  unqualified  right  of  property 
whicli  vesta  in  the  owner  of  land  cannot  be  diminished  or  lawfuUy 
affected  by  tlie  acts  or  proceedings  of  strangers  in  the  use  and 
appropriation  of  that  which  belongs  to  them ;  and  therefore  he  who, 
in  the  execution  of  an  enterprise  for  his  owu  benefit,  clianges  the 
natural  condition  of  the  parcel  of  territory  to  which  he  has  title, 
and  thereby  takes  away  lie  lateral  support  to  which  the  owner  of 
the  adjoining  estate  is  entitled,  cannot  exonerate  himself  from 
responsibility  by  showing  that  the  particular  injury  compl^ned  of 
would  not  have  occurred  if  other  persons  had  never  made  alterations 
in  or  improvementB  upon  their  respective  closes."  ' 

627-  The  cause  of  action  for  the  removal  of  support  aooruea 
when  damage  ia  actually  sustained,  and  not'  upon  the  removal  of 
support  when  no  damage  has  ensued.     No  action  can  be  sustained 

'  Milwaukee  &  St.  P.  R.  Co.  v.  Atius,  Barb.  4ogi   Smith  v.Hardesiir,  31  Mo. 

qi  U.  8.489.  4"- 

*White  V.'  Dresser,  135  Mass.  ijo,  46  'Richart  v.   Scott,   7  Watts,  460,  33 

Am.  Rep.  454.  Am.  Dec.  779. 

'  Partridge  v.  Scott,  3  M.  &  W.  220:  '  Foley  v.  Wyelh,  2  Allen,  131, 134,  79 

Farraod  v.  Marshall,  19  Barb.  3S0, 11  Am.  Dec.  771.  per  Menick,  J. 
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merely  for  the  remoTal  of  support.  The  Btatate  of  limitatiouB  does 
not  begin  to  run  against  eucb  action  until  actaal  damage  ha^ 
oecurred.  TMs  matter  was  settled  in  an  important  case  in  the 
Houee  of  Lords,  affirming  tlie  judgment  of  the  Court  of  Exchequer 
Chamber,  in  which  WiUes,  J.,  said: '  "  There  is  no  donbt  that  for 
an  injnrj'  to  a  right  an  action  lies ;  but  the  question  is,  what  is  the 
plaintifi's  right?  Is  it  that  Iiis  land  should  remain  in  its  natural 
state,  unaffected  by  any  act  done  in  the  neighboring  land,  or  is  it 
that  nothing  should  be  done  in  the  neighboring  land  from  which  a 
jury  would  find  that  damage  might  possibly  accrue  ?  There  is  no 
doubt  that  in  certain  cases  an  action  may  be  maintained,  although 
there  is  no  actual  damage.  The  rule  laid  down  by  Serjeant  "Wil- 
liams^ is  that,  whenever  an  act  injures  another's  right,  and  would 
be  evidence  in  future  in  favor  of  the  wrongdoer,  an  action  may  be 
maintained  for  an  invasion  of  tlie  riglit,  without  proof  of  any 
specific  damage.  This  is  a  reasonable  and  sensible  rule;  but  it  has 
no  application  to  tlie  present  case,  for  the  act  of  the  defendant  in 
getting  the  coal  would  be  no  evidence  in  his  favor  as  to  any  future 
act.  (retting  the  coal  was  an  act  done  by  him  in  his  own  soil,  by 
virtue  of  his  dominion  over  it.  If  the  question  were  unafEeeted  by 
decision,  we  cannot  but  tliink  that  the  contention  on  tlie  part  of  the 
plaintifc  in  error  is  correct.  Tliat  on  behalf  of  tlie  defendant  is, 
that  the  action  must  be  brought  within  six  years  after  the  excava- 
tion is  made,  and  that  it  is  immaterial  whether  any  actual  damage 
has  occurred  or  not.  The  jury,  according  to  this  view,  would 
have,  therefore,  to  decide  upon  tlie  speculative  question  whether 
any  damage  was  likely  to  arise;  and  it  might  well  be  that  in  many 
cases  they  would,  upon  tlie  evidence  of  mineral  surveyors  and 
engineers,  find  that  no  damage  was  likely  to  occur,  when  the  most 
serious  injury  afterwards  might  in  fact  occur,  and  in  others  find  and 
give  large  smns  of  money  for  apprehended  damage,  wliich,  in  point 
of  fact,  never  might  arise.  This  is  certainly  not  a  state  of  the  law 
to  be  desired.  On  the  other  hand,  the  plaintifEs  in  error  rely  upon 
the  ordinary  rule  that  d-amnum  and  injuria  miiet  concur  to  confer 
a  right  of  action,  and  that,  although  only  one  action  could  be  main- 
tained for  damage  in  respect  of  such  claim,  nevertheless  it  would 

'  Bonomi  v.   Backhouse,   E.  B.  &  E.  ing  th«  text,  Roberts  v.  Read,  i6  East, 

621,  (i%T;  Backhouse  v.  Bonomi,  9H.  L.  215. 

Cas.   503,   overralins  Nicklio   v.   Wil-  *  Mellorv.  Spaleman,  i  Wms.  Sauod. 

Hams,  10  Exch.  359-     See  also,  suElain-  343,  346  j,  in  note  a. 
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be  eBBentiaJ  th&t  some  damage  should  have  happened  before  s 
defeDdant  was  made  liable  for  an  act  done  in  Mb  own  land. 
Aotiona  upon  contract  and  actions  of  trespass  for  direct  injuriee  to 
tlie  land  of  another  are  clearly  diB^nguiBliable.  *  *  *  We  are 
not  insenaible  to  the  consideration  that  the  holding  damage  to  be 
essential  to  the  caose  of  action  may  extend  the  time  dnriug  whick 
persons  working  minerals  and  making  excavations  may  be  made 
responsible ;  bnt  we  think  that  the  right  which  a  man  has  is  to  enjoy 
his  own  land  in  the  state  and  condition  in  which  natnre  has  placed 
it,  and  also  to  use  it  in  snch  manner  as  he  thinks  fit,  subject  always 
to  this:  that,  if  hie  mode  of  using  it  does  damage  to  his  neighbor, 
he  must  make  compensation.  Applying  these  two  principles  to  the 
present  case,  we  think  that  no  cause  of  action  accrued  for  the  mere 
excavation  by  the  defendant  in  bis  own  land,  so  long  as  it  caused 
no  damage  to  the  plaintiff;  and  tliat  the  cause  of  action  did  accrue 
when  the  actual  damage  first  occurred.'" 

628.  A  new  ttiU  of  the  land  after  a  recovery  or  settlement  fbr  a 
previous  &I1  is  a  new  cause  of  action  which  is  not  barred  by  the 
previous  recovery  or  settlement.  "It  may  be  argued  that  the 
causa  caumm  is  not  the  same.  The  causa  etmsana  of  the  first  is  the 
excavation;  the  cirma  canmns  of  the  second  is,  as  a  matter  of  fact, 
the  excavation  unremedied,  or  the  combination  of  the"  excavation 
and  of  its  remaining  unremedied. "  *  In  the  case  cited  there  was  a 
subsidence  occasioned  by  the  working  of  a  mine  and  an  injury  in 
1868  in  respect  of  which  compensation  was  given.  But  there  was  a 
liability  to  further  disturbance,  and  the  defendants  permitted  tlie 
state  of  things  to  continue  without  taking  any  steps  to  prevent  the 
occurrence  of  any  furtlier  injury.  A  fresh  subsidence  took  place  in 
1882,  causing  further  injury,  and  the  court  held  that  the  cause  of 
action  in  respect  to  this  further  subsidence  did  not  arise  until  tlie 
subsidence  occurred,  and  that  an  action  could  be  maintained  for 
the  injury  caused,  although  more  than  six  years  had  passed  since  the 
last  working  of  the  mine.  In  the  House  of  Lords,  Lord  Ilalsbury 
said:  "Under  these  circumstances,  the  question  is  whether  the 
satisfaction  for  the  past  subsidence  must  be  taken  to  have  been 
equivalent  to  a  satisfaction  for  all  succeeding  subsidences.     No  one 

'  Bonomi  v.  Backhouse,  E.  B.  &  E.  R.,  affirmed  in  Darley  Main  Colliery 
6i3,  6S7,  per  Willei,  J.  Co.  v.  Mitchell,  ti  App.  Cas.  137,  151; 

■Milchell  V.  Parley  Main  Colliery  Crumbie  v.  Wallsend  Local  Board 
Co..  14  Q.  B.  D.  135,  134.  per  Brett.  M.     [i8gi],  I  Q.  B.  S03- 
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will  tUiok  of  disputing  the  proposition  that  for  one  cause  of  action 
yon  must  recover  all  damages  incident  to  it  by  law  once  and 
forever.  *  *  •  But  the  words  '  cause  of  action '  are  somewhat 
ambigaouely  used  in  reasoning  upon  this  subject;  what  the  plaintifE 
has  a  right  to  complain  of  in  a  court  of  law  in  this  case  is  the  damage 
to  his  laud,  and  by  the  damage  I  mean  the  damage  which  had  in  fact 
occurred,  and  if  this  is  all  tliat  a  plaintiff  can  complain  of,  I  do  not 
see  why  he  may  not  recover,  —  toties  quotiea,  fresh  damage  is 
inflicted.  Since  the  decision  of  tliis  House  in  Bonomi  v.  Back- 
house,^ it  is  clear  that  no  action  would  lie  for  tiie  excavation.  It  is 
not,  therefore^  a  cause  of  action ;  that  case  established  tiiat  it  is  the 
damage,  and  not  the  excavation,  wliich  is  the  cause  of  action.  I 
cannot  understand  why  every  new  subsidence,  although  proceeding 
from  the  same  original  act  or  omission  of  the  defendants,  is  not 
a  new  cause  of  action  for  which  damages  may  bo  recovered.  I 
cannot  concur  in  the  view  that  there  is  a  breach  of  duty  in  the 
original  excavation. ' '  * 

'  9  H.  L.  C.  503.  ject  o.  a  future  action.     Lamb  v.  Wal- 

•  Darley  Main  Colliery  Co.  v.  Mitch-  ker,  3  Q,  B.   D.  389.  Cockhurn,   C.  J.. 

ell,  11  App.  Cas.   127,  132,   133,  over-  dissenting;    Nicklin   v.    Williams,     10 

ruling  Lamby.  Walker,  3  Q.  B.  D.  389,  Exch.  239;  Williams  v.  Missouri  Fur- 

and  NickltD  v.  Williams,  10  Exch.  259,  nace  Co.,  13  Mo.  App.  70. 

In  estimating  the  damages  no  sum         In  Mitchell  v.  Darley  Main   Colliery 

shoutd  be  allowed  for  damages  to  arise  Co.,  14  Q.  B.  D.  125,  131  Brett,  M.  R., 

in  future.     Snarr  v.  Granite  Curling  &  says  that  Nicklin  v.  Williams,  stifra,  is 

Skating  Co.,  t  Ont.  loi;  Whitehouse  v.  not  good  law,  and  tirat  the  logical  con- 

Fellowes,  10  C.  B.  N.  S.  765.  elusion    from   Bonomi   v.    Backhouse. 

No  damages  subsequent  to  the  dale  E.  B.  &  E.  622,  9  M.  L.  Cas.  503.  also 
of  the  writ  can  be  taken  into  account  in  shows  that  decision  to  be  wrong.  The 
an  action  for  damages;  but  if  an  in-  decision  in  Lamb  v.  Walker,  supra,  is 
junction  is  applied  for  and  damages  are  also  overruled.  "  The  principal  reason 
given  in  substitution  for  or  in  addition  which  has  caused  the  courts  to  hesitate 
to  an  injunction,  they  may  be  assessed  in  the  adoption  of  the  rule  is  the  dan- 
down  to  the  date  of  assessment.  ger  that  it  would  lead  the  jury  into  the 

There  is  some  authority,  however,  dominion  of  speculative  damages;  but 
for  holding  that  all  damages  which  this  icason  isoverborn  by  the  policy  of 
are  the  direct  and  natural  result  of  an  preventing  a  multiplicity  ot  suits,  by 
act  of  trespass  to  realty  may  be  discov-  requiring  all  damages,  present  and 
ered  in  one  action,  though  a  part  has  prospective,  springing  out  of  a  wrong- 
accrued  since  the  beginning  of  the  suit,  ful  act  done,  to  be  sued  for  and  recov- 
All  damages  which  may  be  reasonably  ered  in  one  suit."  Williams  v.  Mis- 
anticipated  as  likely  to  flow  from  the  souri  Furnace  Co.,  13  Mo.  App.  70,  75, 
act  done  should  be  embraced  in  the  per  Thompson,  J. 
recovery  and  cannot  be  made  the  sub- 
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688.  A  right  to  lateral  or  aultjaoont  sapport  will  be  protected 
by  Injonotioii  if  an  Irreparable  injury  1b  threatened,  althotigb  the 
damages  would  be  alight  and  might  be  compensated  for  in  money.' 
The  court  will  interfere  hj  iujtmction  to  prevent  a  threatened  injury 
to  a  landowner  through  the  removal  of  the  support  to  his  land, 
though  no  damage  has  actoally  occnrred,  when  the  threatened  act 
will  iavariably  result  in  irreparable  damages.  Jessell,  M.  E.,  in  an 
action  against  defendants  who  were  working  coal  under  the  plain- 
tiff's land,  said:  "  If  they  were  doing  an  act  which  it  could  be 
proved  to  me  by  satisfactory  expert  evidence  wonld  necessarily  liave 
that  effect  (of  letting  down  the  plaintiff's  land),  I  have  no  doubt 
this  court  would  interfere  by  injunction  on  the  ground  upon  which 
it  always  interferes,  namely,  to  prevent  irreparable  damage  when 
the  damage  is  only  threatened.  Of  course,  they  must  have  a  much 
clearer  and  much  stronger  case  to  call  for  the  interference  of  this 
court  by  injunction  where  the  damage  is  merely  threatened  and  no 
damage  has  actually  occurred  than  when  some  damage  has  actually 
occurred,  because  in  the  one  ease  you  have  no  facts  to  go  by,  but 
only  opinion,  and  in  the  other  case  yon  have  actual  facts  to  go  by. 
If  some  damage  has  occurred,  it  makes  it  manifest  and  certain  that 
further  damage  will  occur  by  reason  of  the  prosecution  of  the 
works."* 

680.  A  oonrt  of  equity  will  not  enjoin  a  landowner  from 
nuking  exoavatioiia  on  his  land,  when  no  serious  injury  to  the 
adjoining  realty  ia  Imminent  and  when  there  is  nothing  peculiar  in 
the  situation  and  circumstanceB  of  such  realty.  The  injury  in  such 
case  would  ordinarily  be  so  slight  that  the  remedy  at  law  is  entirely 
adequate.  Moreover,  it  is  only  by  experiment  that  it  can  be  known 
how  far  the  excavation  can  be  safely  carried,  and  an  interference 

'  High  on  Injunctions,  §  538;  3  own  land,  but  only  from  dig-ging  be- 
Story'sEq.  Jur.,  %  939;  Hunt  v.  Peake,  yond  a  certain  depth  and  slope,  unless 
Johns.  Ch.  (Eng.)  705;  McMaugh  v,  he  provided  a  sufficient  artificial  sup- 
Burke,  12  R.  I.  499;  Fairand  v.  Mar-  port  for  the  plaintiff's  land  in  the  place 
shall.  igBarb.  380,21  Barb. 409;  Trow-  of  the  soil  removed.  This  was  impos- 
bridge  V.  True,  52  Conn.  190,  zoo,  $s  ing  no  serious  burden  upon  the  de- 
Am.  Rep.  ijq.  "  In  this  case  the  de-  fendanl,  and  we  think  the  injunction, 
fendant  was  not  enjoined  absolutely  so  limited  and  qualified,  was  properly 
afcainstdiggingon  his  onnland  in  such-  granted."  Per  Carpenter,  J, 
a  way  as  to  endanger  the  plaintiff's  '  Birmingham  v.  Allen,  6  Ch.  D.  3S4, 
(oil.  which  might  have  debarred  him  387. 
from  a  rightful  use  of  the  soil  on  his 
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bj  injunction  might  be  doing  a  detriment  to  one  ^axty  in  order  to 
afford  an  nnueceBBfuy  protection  to  the  other.'  Though  there  is  a 
building  on  the  adjoining  land,  an  injonction  will  not  be  granted 
restruning  excavations  on  the  claim  that  they  cannot  be  made 
■without  endangering  the  building.  The  tuidowner  hia  a  right  to 
excavate  his  own  land  for  reasonable  improvements,  and  a  court  of 
equity  will  not  stop  the  work  if  it  is  prosecuted  with  reasonable  care 
and  skill.* 

An  injunction  will  not  be  granted  to  restrain  a  iMidowner  from 
placing  the  foondationB  of  hie  building  upon  such  a  level  that  the 
adjoining  owner  cannot  rebuild  his  foundations  without  removing 
the  lateral  support  of  the  building  about  to  be  erected.  If,  as  a 
result  of  a  lawful  excavation  by  the  adjoining  owner,  the  defend- 
ant's building  should  fall  or  slide  apon  hia  land,  the  plaintiff  might 
be  liable  in  damages ;  but  that  is  a  matter  to  be  considered  when  it 
occurs.  "  If  the  defendant  keeps  his  building  and  its  foundation 
within  the  bounds  of  his  own  land,  he  has  the  l^^l  right  to  erect 
them  as  near  the  line  between  his  land  and  that  of  the  orators,  and 
as  high  above  and  as  deep  below  the  surface  of  the  soil  as  he  sees  fit 
to  do.  WhHe  the  wisdom  of  the  act  might  be  questionable  by 
erecting  them  on  the  line,  he  would  be  in  the  exercise  of  such  legal 
right,  and  would  violate  no  legal  right  of  the  orators." ' 

631.  The  form  of  the  injunction  in  sooh  cases  is  merely  the 
enjoining  of  the  defendant  from  constructing  his  work  in  such  a 
manner  as  to  occasion  any  damage  or  destruction  to  the  property  of 
the  plaintiff.  The  injunction  is  against  working  in  any  way  that 
shall  result  in  disaster  to  the  plaintiff,  and  does  not  forbid  working 
in  any  particular  way.* 

'  McMaugh  V.   Burke,   I>  R.  I.  499.  per  Tboinpson,  J.,  citing  Hubbard  v. 

See  Wier  i   Bell's  App.  8r«   Pa.   St.  Town,  33  Vt.  ags- 

flo3-  *  Elliot  V.  North  Eastern  Ry.  Co.,  10 

'  Lasala  T.  Holbrook.  4  Paige,  169,  35  H.  L.  Cas.  333,9  D.  F.  &  J.  4a3;Mund7 

Am.  Dec.  $24.  v.  Duke  of  Rutland,  23  Ch.  D.  81,  85; 

»Gravesv.  Mattison,  67  Vt.  630,  636,  Hext  v.  Gill,  L.  R.  7  Ch.  699,718;  Wiet 
V.  Bell's  App.  Si*  303. 
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V.  Windows  and  other  openings  in, 
M7-695- 
VI.  Right  to  build  higher,  696-705. 
Removiog    aod   rebuilding,   706- 
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VII. 


I.  Definition     ftnd     Btatntoiy     pro- 
visions, 633-640. 
II.  Party-wall    agreements,    express 

and  implied,  641-663. 
ill.  Using  a  party-wall,  663-667. 
IV.  Whether  the  agreement  runs  with 
the  Und,  66S-6S6. 


I.  Dejmit^an  and  Statutory  Proviawne. 
632.  A  part7-waLl  is  a  dividing  wall  between  two  hoosea  to  be 
used  as  an  exterior  wall  for  each.'  "  The  central  idea,  the  true,  com- 
prehensive, and  undivided  meaning  of  the  term  '  party- wall, '  " 
where  need  in  an  agreement  between  the  owners  of  adjoining  lots 
of  land,  providing  that  one  may  build  a  party-wall  resting  one-half 
on  each  lot,  and  that  the  other  shall  have  the  right  to  use  it  on  pay- 
ing one-half  ite  valae,  is  Uiat  of  mutuality  of  benefit,  and  ezclndea 
the  idea  of  any  exclusive  use  of  the  wall.'  Mr.  Justice  Fry,  speak- 
ing of  the  meaning  of  the  words  "  party-wall,"  said:*  "The  words 
appear  to  me  to  express  a  meaning  rather  popular  than  legal,  and 
they  may,  I  think,  be  used  in  four  difEerent  senses.  They  may 
mean,  first,  a  wall  of  which  the  two  adjoining  owners  are  tenants  in 
common,  as  in  "Wiltshire  v.  Sidford,*  and  Corbitt  v.  Porter,'  I 
think  that  the  judgments  in  those  cases  show  that  that  is  the  most 
common  and  the  primary  meaning  of  the  term.     In  the  next  place 

I  Weston  V.  Arnold,  L.  R.  8  Ch.  1B04,  '  Harber  v,  Evans,  loi  Mo.  661,  14 

10S9;     Harber    v.     Evans,     loi     Mo.  5.  W.  Rep.  750,  per  Sherwood,  J.     And 

661,  14  S.  W.  Rep.  750,  to  L,  R.  A.  41;  see  Fidelity  Lodge  v.  Bond  (Ind.),  45 

Glover  v.   Mersman,  4  Mo.  App.  90;  N.   E.   Rep.   338;    Bloch   v.  Isham,  sS 

Fectretch     v.    Leamy,    g    Bosw.    510;  Ind.  37,  ga  Am.   Dec.   3S7;    Graves  v. 

Field   v.    Leiter,    IiS   111.   17.  6  N.   E.  Smith,  B7   Ala.  450,  6   So.   Rep.    308; 

Rep.  B77-,   Odd  Fellows  Hall  Asso.  v.  Everett  v.  Edwards,  149  Mass.  5SS,  33 

Hegele,  34  Oreg.  16,  33  Pac.  Rep.  679)  N.  E.  Rep.  53. 

Brown  v.  Werner,  40  Md.  15;  Moore  v.  'Watson  v.  Gray,  14  Ch,  D,  193,  194. 

Shoemaker  (D.   C),  35  Wuh.  L.  Rep.  *  I  Man.  &  Ry.  404. 

7a,  39  Chic,  L.  N.  907.  '  S  B.  ft  C.  357,  365. 
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die  term  may  be  nsed  to  Bignify  a  we31  divided  longitndinally  into 
two  strips,  one  belonging  to  each  of  the  neighboring  owners,  as  in 
Matte  V.  Hawkina.'  Then,  thirdly,  the  term  may  mean  a  wall 
which  belongs  entirely  to  one  of  the  adjoining  owners,  but  is  eab- 
ject  to  an  eaaement  or  right  in  the  other  to  have  it  maintained  as  a 
dividing  wall  between  the  two  tenements.  The  term  is  so  nsed  in 
some  of  the  building  acts.  Lastly,  the  term  may  designate  a  wall 
divided  longitndinally  into  two  moieties,  each  moiety  being  subject 
to  a  cross  easement  in  favor  of  the  owner  of  the  other  moiety." 
This  last  is  the  sense  in  which  the  term  is  more  frequently  nsed  in 
the  United  States. 

633.  If  tha  boildings  separated  by  a  wall  ore  not  of  the  same 
height,  the  wall  may  not  be  a  party-wall  from  the  top  to  the  bottom 
of  it.  "A  wall  may  be  a  party-wall  up  to  part  of  its  height,  and 
may  be  an  external  wall  for  the  rest  of  its  height.  We  have  known 
in  this  court  cases  in  which  property  in  London  is  iutermised  in 
snch  a  way  that  one  man's  basement  and  cellar  extend  under 
another  man's  shop;  and  agun,  the  first  floor  of  one  house  is  over 
the  shop  of  the  next  house.  In  snch  a  case  tliere  would  be  a  pu^- 
wall  between  the  two  bmldinge  below,  which  above  would  be  only 
a  private  partition  between  two  rooms  in  the  same  house.  There  is 
nothing  in  fact  or  in  law  to  make  it  impossible  or  improbable  that  a 
wall  should  be  a  party-wall  up  to  a  certain  height,  and  above  that 
height  be  the  separate  property  of  one  of  the  owners."  ' 

634.  In  aereral  States  there  are  statutes  regulating  the  right  of 
adjoining  owners  in  party-walls,  and  in  several  cities  there  are  ordi- 
nances regulating  these  rights  under  statutory  authority.  It  lias 
been  questioned  whether  there  can  be  a  valid  law  or  ordinance 
anthorizing  one  owner  of  land  to  bnUd  a  wall  partly  on  his  neigh- 
bor's land  to  be  used  as  a  party-wall  because  such  legislation  or  ordi- 
nance would  provide  for  the  taking  of  private  property  for  private 
use.  In  the  absence  of  express  constitutional  authority  such  legisla-  - 
tion  would  seem  to  be  beyond  the  law-making  power.  In  a  recent 
case  in  New  Jersey  the  vice-chancellor  said:  "  It  seems  to  me  that 
where  my  neighbor  takes  exclusive  possession  and  occupation  of  my 
liuid  by  covering  it  with  a  solid  wall  of  masonry  many  feet  high,  he 

'S  Tauat.  3o.  Parsell,  ii  Ch.  D.  413:  Has^rare  t. 

'Weston    V.   Arnold,   L.   R.   8    Ch.     Sherwood.  M  How.  Pr.  338, 
1084,  1090.  per  James,  L,  J.;  Knightv. 
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*  takes '  it  from  me  in  the  most  thorough  and  effective  manner, 
although  the  legal  title  remains  in  me.  I  do  not  understand  that 
the  l^fal  title  is  at  all  involved  in  an  unlawful  '  taking  '  of  land,  but 
that  it  is  a  question  rather  of  practical  dominion  over,  aad  the  right 
to  ose  it  at  the  owner's  free  will  and  pleasure,  so  that  he  do  not 
injure  his  neighbor  or  the  public.  When  and  so  far  as  the  owner 
is  prevented  from  exercising  such  dominion  over  his  land,  it  is 
'  taken  *  from  him.  Nor  do  I  anderstand  such  tiding  can  be 
authorized  by  any  gnpposed  benefit  to  result  to  the  owner. 
Especially  is  this  true  in  the  case  of  a  party-wall,  where  the  realiza- 
tion of  the  supposed  benefit  depends  entirely  upon  the  manner  in 
which  the  owner  to  be  benefited  may  derare  to  enjoy  his  lot.  If  he 
shall  never  desire  to  build  on  that  part  of  his  lot,  a  party-wall  will 
never  be  of  any  benefit  to  him;  or  even  if  he  shall  desire  to  build 
op  to  his  line,  tJie  party-wall  may  be  entirely  unsuited  in  tliickness 
and  material  for  the  etmctore  he  proposes  to  erect,  and  so  be  a  posi- 
tive injury  rather  than  a  benefit  to  him."  ' 

636.  District  of  Columbia;  It  is  a  condition  annexed  to  the  title 
of  every  house-lot  in  the  city  of  Washington,  that  when  the  proprie- 
tor builds  a  partition-wall  between  himself  and  his  neighbor,  he 
shall  lay  the  foundation  equally  upon  the  lands  of  both;  and  tliat 
any  person  who  shall  afterwards  use  the  partition-wall,  or  any  part 
of  it,  shall  reimborse  to  the  first  builder  a  moiety  of  the  charge  of 
such  part  as  he  shall  use.* 

6S6<  Iowa:'  In  cities,  towns,  and  other  places  surveyed  into 
building  lots,  the  plats  whereof  are  recorded,  be  who  is  about  to 
build  contiguous  to  the  land  of  his  neighbor  may,  if  there  be  no 
wall  on  the  line  between  them,  build  a  brick  or  stone  wall  at  least 
as  high  as  the  first  story,  if  the  whole  thickness  of  such  wall  above 
the  cellar  wall  does  not  exceed  eighteen  inches,  exclusive  of  the 
plastering,  and  rest  the  one  half  of  the  same  on  liis  neighbor's  land; 
but  the  latter  shall  not  be  compelled  to  contributo  to  the  expense  of 

'  Traute  v.  White,  46  N.  J.  Eq.  437.  ing    the   dtjr    provided    Tor    building 

440,  19  Atl.  Rep,  196,  per  Pitney,  V.  C.  regulations,  and  the  president  of   the 

A  dictum  to  the  contrary  in  Hunt  v.  United  States  on  the  17th  of  October, 

Ambruster,  17  H.  J.  Eq.  So8,   is  qnes-  1791,     declared     certain     regulations, 

tioned.  The  charter  of  the  citj'  in  iBao,  confers 

'  Miller   V,    Elliot,   5   Cranch.   C.  C.  the    power    to    regulate     party-waits. 

543.     The  trjst  deed   of   the   original  Act  of  Congress,  June  14,  1S78, 

proprietor*  of  the  lands  now  coropri»-  'Annot.  Code,  18SS,  gg  3194-3305. 
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said  wall.  If  his  neighbor  be  willing,  and  does  contribnte  one-half 
of  the  expense  of  building  such  wall,  then  it  is  a  wall  in  coTiimon 
between  them ;  and  if  he  even  refuses  to  contribute  to  the  building 
of  such  wall,  be  shall  jet  retain  the  right  of  making  it  a  wall  in 
common  by  paying  to  Uie  person  who  built  one-half  of  the  apprused 
value  of  said  wall  at  the  time  of  using  it.  Every  wall  being  a  sep- 
aration between  buildings  shall,  as  high  as  the  upper  part  of  the  first 
story,  be  presumed  to  be  a  wall  in  common,  if  there  be  no  title, 
proof,  or  mark  to  the  contrary.  The  repairs  and  rebuilding  of 
walls  in  common  are  to  be  made  at  the  expense  of  all  who  have  a 
right  to  the  same  and  in  proportion  to  the  interest  of  each  therein ; 
neverthelees,  every  co-proprietor  of  a  wall  in  common  may  be  exon- 
erated from  contributing  to  the  repairs  on  building  by  giving  op 
his  right  in  common  if  no  building  belonging  to  bitn  be  actually 
supported  by  the  wall  thus  held  in  common. 

Every  co-proprietor  may  build  against  a  wall  held  in  common, 
and  cause  beams  or  joists  to  be  placed  therein,  and  any  person  build- 
ing such  a  wall  shall,  on  being  requested  by  his  co-proprietor,  make 
the  necessary  flues  and  leave  the  necessary  bearings  for  the  joists  or 
beams  at  such  height  and  distance  apart  as  shall  be  specified  by  his 
co-proprietor. 

Every  co-proprietor  La  at  liberty  to  increase  the  height  of  the  wall 
in  common;  but  he  alone  is  to  be  at  the  expense  of  raising  it,  and 
of  repairing  and  keeping  tn  repair  that  part  of  the  wall  above  tlie 
part  so  held  in  common.  If  ttie  wall  so  held  in  common  cannot 
support  the  wall  to  be  raised  upon  it,  he  who  wishes  to  have  it 
made  higher  is  bound  to  rebuild  it  anew  entirely  and  at  his  own 
expense,  and  the  additional  thickness  of  the  wall  must  be  placed 
entirely  on  his  own  land.  The  person  who  did  not  contribute  to 
the  heightening  of  the  wall  held  in  common  may  cause  the  raised 
part  to  become  common  by  paying  one-half  of  tlie  appraised  value 
of  such  raising  and  half  of  the  value  of  the  grounds  occupied  by  the 
additional  thickness  of  the  wall,  if  any  ground  was  so  occupied. 

Every  proprietor  joining  a  wall  has,  in  like  manner,  the  right  of 
making  it  a  wall  in  common,  in  whole  or  in  part,  by  repaying  to 
the  owner  of  the  wall  one-half  of  its  value,  or  the  one-half  of  the 
part  which  he  wishes  to  hold  in  common,  and  one-half  of  the  value 
of  the  ground  on  which  it  is  built,  if  the  person  who  has  built  the 
wall  has  laid  the  foundation  entirely  upon  his  own  gronnd. 

Neitlier  of  the  two  neighbors  can  make  any  cavity  within  the 
518 


Digitized  byGoOgIc 


DEFINITION   AND   8TATUT0KT   PBOVIBIONB.  [§  637. 

body  of  the  wall  held  by  them  in  common;  nor  can  either  affix  to  it 
any  work  without  the  consent  of  the  other,  or  without  having,  on 
hie  refusal,  earned  the  necessary  precautions  to  be  used  so  that  the 
next  work  be  not  an  injury  to  the  rights  of  the  other,  to  be  ascer- 
tained by  persons  skilled  in  building. 

No  diepQte  between  neighbors  as  to  the  amount  to  be  paid  by 
one  or  the  other,  by  reaeon  of  any  of  the  matters  treated  of  in  this 
chapter,  shall  delay  the  execution  of  the  provisions  of  the  same,  if 
the  party  on  whom  the  claim  is  made  shall  enter  into  bonds,  with 
security,  to  the  satisfaction  of  the  clerk  of  the  district  court  of  the 
proper  county,  conditioned  that  he  shall  pay  to  the  claimuit  what- 
ever  may  be  found  to  be  Iiis  due  on  the  settlement  of  the  matter 
between  them,  either  in  a  court  of  justice  or  elsewhere. 

These  provisions  do  not  prevent  adjoining  proprietors  from  enter- 
ing into  special  agreement  about  walls  on  the  lines  between  them; 
but  no  evidence  of  such  agreement  shall  be  competent  unless  it  be 
in  writing,  signed  by  the  parties  thereto,  or  their  lawfully  author- 
ized agents,  and  whenever  such  proprietor  is  a  minor,  the  guardian 
of  his  estate  sliall  have  full  authority  to  act  in  aU  matters  relating  to 
walls  in  common.' 

637.  Lonisiaiia:'  The  Civil  Code  provides  that  the  owner  of 
land  in  cities  and  towns  may  build  one  half  of  his  wall  on  the  vacant 
land  of  his  neighbor,  provided  the  wall  is  of  brick  or  atone  and  does 

■This  statute  ii  modeled  upon  [he  319,  sa  N.  W.  Rep.  193.  As  to  oral 
statute  of  Louisiana.  See  decisions  agreements,  see  Price  v.  Lien,  S4 
under  that  statute.  Statute  declaratory  Iowa,  590,  51  K.  W.  Rep.  52.  As  to 
of  the  common  law.  Zugenbuhler  v.  presumptions  of  ownership,  see  Bcr- 
Gilliaro,  3  Iowa,  391.  As  10  presump-  tram  v.  Curtis,  31  Iowa,  46.  As  to  the 
tion  when  half  of  wall  reals  on  vacant  authority  to  build  a  party-nail  where 
lot,  Bertram  v.  Curtis.  31  Iowa,  46.  such  a  wall  will  interfere  wich  ihe 
As  to  agreements  between  the  parties  maintenance  of  an  outside  stairway  10 
in  harmony  with  the  statute,  see  Free-  the  building  on  the  adjoininj;  land. 
man  v.  Hcrwig,  84  Iowa,  435,  51  N.  see  Cornell  v.  Bickley,  Bs  Iowa,  219, 
W.  Rep.  169.  In  the  first  section  of  the  5a  N.  W.  Rep.  19a. 
statute  the  phrase  "  if  there  be  no  wall  But  this  statute  does  not  aulhoriie 
on  the  line,"  refers  not  merely  to  the  the  building  and  maintenance  of  a 
actual  wall  of  a  building,  but  to  any  stone  wall,  half  on  the  lot  of  a  neigh- 
part  of  a  building;  and  the  statute  does  bor.  by  one  who  simply  "  intends  "  to 
not  authorize  the  erection  of  such  a  build  a  brick  superstructure  thereon. 
wall  where  the  wall,  it  erected,  will  He  must  be  "  about  "  to  build.  Swit- 
deslroy  a  stairway  on  the  adjoining  ler  v.  Davis  (Iowa),  66  K.  W.  Rep.  174. 
land.    Cornell  v.   Bickley,  85    Iowa,  *  R.  Civ.  Code  18S9.  arts.  G75,  68s. 
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§  biJB.J  PARTT    WALLS. 

not  exceed  eighteen  inches  in  thicknesR.  The  wall  l>econies  a  wall 
in  common  between  the  proprietors  if  hie  neighbor  ie  willing  to 
contribute  his  half  of  the  expense  of  building  the  ^vall.  Each  pro- 
prietor ifi  at  liber^  to  increase  the  heiglit  of  the  wall  held  in  com- 
mon, but  the  proprietor  who  raises  the  wall  is  alone  to  be  at  the 
expense  of  raising  it  and  of  keeping  it  in  rcjiair.  If  the  wall  lield 
in  common  cannot  support  the  additional  weight,  he  who  wishes  to 
have  it  made  higher  is  bound  to  rebuild  it  anew  entirely,  at  his  own 
expense,  and  the  additional  thickness  mnst  be  taken  from  his  prop- 
erty. The  neighbor  who  did  not  contribute  to  the  raising  of  the 
wall  held  in  common  may  cause  the  raised  part  to  become  common  by 
pajdng  one  half  the  expense  of  such  raising  and  tlie  value  of  the  half 
of  the  soil  employed  for  Uie  additional  thickness,  if  there  is  any. 
Every  proprietor  adjoining  a  wall  has,  in  like  manner,  the  riglit  of 
making  it  a  wall  in  common,  in  whole  or  in  part,  by  reimbursing  to 
the  owner  of  the  wall  one-half  of  its  value  or  the  half  of  the  part 
which  he  wishes  to  hold  in  common  and  one-half  of  the  value  of 
tiie  soil  upon  which  the  wall  is  built,  if  tlie  person  who  baa  built  the 
wall  has  laid  the  foundation  entirely  upon  his  own  estate.' 

638.  HisalBsippi :  *  Any  agreement  for  erecting  walls  which 
parties  may  make  who  own  adjoining  lots  and  desire  to  build  party- 
walls,  shall  be  binding  whether  in  writing  or  not;  and  in  case  of 
the  failure  of  either  party  to  comply  with  his  contract,  tlie  other 
may  have  an  action  for  damages. 

If  the  otvner  of  any  lot  shall  build  a  substantial  and  durable  brick 
or  stone  wall  on  the  line  which  divides  his  lot  from  another,  and 
the  owner  or  lessee  of  that  other  should  desire  to  erect  an  adjoining 
building  and  connect  the  same  with  the  building  already  erected,  so 
as  to  make  the  wall  of  the  former  building  serve  as  the  wall  of  his 
own,  he  may  do  so  by  paying  to  the  owner  of  the  first  wall  half  the 
value  thereof  or  half  the  value  of  so  much  of  the  former  wall  as  he 
may  use  as  a  wall  to  his  own  house;  but  lie  shall  not  be  at  liberty  to 
use  the  former  wall  in  any  way  which  may  prove  dangerous  or 
detrimental  to  the  owner,  except  he  may  close  lights  therein. 

'See   decisions   under   this    statute,  owner  is  not  required.     Heine  v.  Mer- 

Cosia  V.  Whitehead,  ao  La.  Ann.  341:  rick,  41  La.  Ann.  194,  5  So.  Rep.  760; 

Auch  V.  Labouisse,  »o  La.  Ann.  553.  Oldstein  v.  Firemen's  Build.  A990.,  44 

The  right  given  by  the  Code  to  build  La.  Ann.  49a,  10  So.  Rep.  ga9. 

the  party-wall   higher  is   an   absolute  *  Annot.  Code  1892,  gg  sisB-si^a. 
right,   and   the   consent   of    the   other 

520 


Digitized  byGoOgIc 


DEFINITIOK   AND   BTATCTOBY   PBOTIStONS.  [§  639. 

A  person  shall  not  be  at  liberty  to  join  or  nse  a  wall  as  a  party- 
wall  without  first  paying  to  the  owner  thereof  one-half  £he  value  of 
80  much  as  may  be  used ;  and  if  the  parties  cannot  agree  as  to  the 
value,  either  may  apply  to  tJie  mayor,  police-justice  of  the  city, 
town  or  village,  or  to  any  justice  of  the  peace  of  the  county,  in 
writing,  for  the  appointment  of  snitable  persons  to  asseaa  £he  amount 
to  be  paid.  Any  party-wall  which  has  been  paid  for,  and  is  used 
as  such,  shall  not  be  removed  by  either  party  without  the  consent 
of  the  other;  nor  shall  it  be  so  damaged  or  altered  as  to  render  it 
less  valuable  to  either.  And  if  either  party  violate  this  provision, 
he  shfdl  be  liable  to  the  other  as  a  trespasser  for  all  damages  tliat 
may  be  sustained. 

638.  FexmBylvaQia  t '  The  rights  and  duties  of  the  owners  of 
adjoining  lots  with  reference  to  party-waUs  are  defined  by  the  stat- 
ute of  1721  in  the  absence  of  an  agreement  between  the  parties. 
This  statute  was  appUcable  to  Philadelphia  only.  It  conferred 
upon  the  Burveyors  and  regulators  power  and  authority  to  set  out 

'  BHgbtler's  Purdon's  Dig.  1694,  p.  37*;    Haines  v.  Drips,  3  Parson's  Sel. 

I45B|   §§  340-349-     Before   the  Act   of  €18.336;  Mayer's  App.,  73  Pa.  St.  164. 
April  10,  1849,  the  claim  for  the  use  of        A   builder,    who,    without   a   permit 

a  party-wall  did  not  pass  from  the  first  from  the  building  inspectors,  erects  a 

owner  by  his  conveyance.     Dannalcer  party-wall  of  greater  ibiclcness  Iban  is 

V.   Riley,   14  Pa.   St.   43s;    Kaigbt   v.  required  by  the  height  and  character 

Beenken,  30  Pa.  St.  373.     By  that  slat-  of  the  building,  cannot  place  one  half 

ute  it  was  provided  that  in  all  coavey-  ot  it  on  the  adjoining  lot,  although  ibe 

ances   of  bouses    and    buildings,    the  encroachment  is  witbin  Ibe  maximum 

right    to    and    compensation    for    the  limit  fixed  by  law.     The  extent  of  the 

party-wall    built    therewith,   shall    be  use  of  tbe  adjoining  land  is  within  tbe 

taken  to  have  passed  to  the  purchaser,  discretion  of  the  inspectors,  and  is  to 

unless  otherwise   expressed,   and   the  be  determined  by  the  character  and  size 

owner  of  tbe  house  for  the  time  being,  of  tbe  building  to  be  erected.     Kirby 

shall  have  all  the  remedies  in  respect  v.  Fitipatrlck,  168  Pa.  St.  434. 
to  such  party-wall  as  he  might  have  in        A  court  of  equity  will  not,  by  injunc- 

relation   to   tbe   house   to  which  it   is  tion,  compel  the  removal  of  a  defec- 

atlacbed.  tively  constructed   party-wall.     Mulli- 

See  also  Statutes  May  7.  1855,  P.  L.,  gan  v.  Fitipatrick,  10  Pa.  Co.  Ci.  179, 
p.  466,  and  May  30, 1857,  P.  L.,  p.  590,  One  is  not  liable  in  trespass  for  remov- 
and  decisions  interpreting  the  statutes,  ing  and  rebuilding  a  condemned  wall. 
Deringer  v.  Augusta  Hotel  Co.,  J5s  Pa.  McVey  v,  Durkin,  136  Pa.  St.  418,  ao 
St.  609,  16  Atl.  Rep.  769:  Davids  v.  All.  Rep.  541,  3b  W.  N.  Cas.  522.  The 
Harris,  9  Pa.  St.  501;  Hoftstot  v.  instructors  are  judges  of  the  sufficiency 
Voigbt,  146  Pa.  St.  633,  33  Atl.  Rep.  of  the  wall.  Childs  v.  ^Japbey3.  113 
351;  Western  Hat.  Bank's  App.,  loa  Pa.  St.  504.  4  Atl.  Rep.  488.  As  to  ex- 
Pa.  St.  171;  Ingles  V.  Bringbursl,  i  tension  of  party-wall  already  buill,  see 
Dall.  341 ;  Knight  v.  Beenken,  30  Pa.  St.  Duncan  v.  Haobest.  3  Brews.  36a. 
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§§  640,   641.]  PAKTT-WALL8. 

the  foTindations  and  regulate  the  thickness  of  part^-wallB  one-half 
of  which  should  be  placed  npoD  the  land  of  each  person  betAveen 
whom  SQch  wall  should  be  made.  The  duties  of  each  officers  mider 
subsequent  statutes  are  performed  by  the  building  inspectore.  The 
first  bnilder  is  to  be  reimbursed  one  moiety  of  tlie  charge  of  such 
party-wall,  or  for  so  much  thereof  as  the  next  builder  should  have 
occasion  to  use. 

640.  South  Oarolina :  ^  Eveiy  person  who  shall  erect  in  a  city 
or  town  any  building  witli  brick  shall  have  liberty  to  set  half  his 
partition-wall  in  his  next  neighbor's  ground,  provided  he  leave  a 
toothing  in  the  comer  of  such  wall  for  his  neighbor  to  adjoin  unto. 
When  the  owner  of  such  adjoining  land  shall  build,  he  shall  pay 
for  one  half  of  the  said  partitiou-wfdl  so  far  as  he  makes  nee  of  the 
same. 

II.     Party-wall  Agreements,  Mepreaa  and  Implied. 

641.  A  party-wall  agreement  in  the  usual  form  between  tlie 
owners  of  adjoining  lots  creates  au  easement  in  eaob  of  them.' 
Such  agreement  provides  for  building  such  wall  one-half  of  its 
thickness  on  the  land  of  each ;  with  a  covenant  that  whenever  the 
party  by  whom  the  wall  was  not  constructed  shall  use  it,  or  any 
part  of  it,  he  shall  pay  to  the  other  one  half  of  the  value  of  the  wall 
so  used.  Such  agreement  with  the  covenant  connected  with  it  is  a 
charge  upon  the  land. 

The  agreement  usually  in  terms  binds  the  parties  and  their  heirs 
and  assignors;  and  it  is  sometimes  in  terms  declared  to  run  with  the 
land. 

A  party-wall  agreement  is  ordinarily  made  between  the  owners  or 
purchasers  in  fee  of  adjoining  estates.  Only  such  owners  can  make 
an  efiectu^  agreement.  A  division  wall  erected  by  tenants  for  years 
may  be  a  party -wall  as  between  tliemselves,  but  it  creates  no  ease- 
ment binding  on  the  owner  of  the  reversion  in  fee  that  would  pre- 
vent him,  after  the  expiration  of  the  term,  from  dealing  with  his 
property  as  if  no  such  wall  had  been  erected.' 

Anide  from  an  agreement,  express  or  implied,  creating  a  party- 
wall,  this  can  exist  only  by  force  of  statutory  provisions  or  by  pre- 
scription.    The  common  law  does  not  create  such  a  thing.* 

'  R.  S.  Civ.  Law  1853,  §§  1966,  1967.  ■  Webster  v.  Stevens,  s  Duer,  553. 

'  Keteltas  v.  Penfold,  4  E.  D.  Smith,  *  List  v.   Hombrook.   a  W.   Va.  340. 

Im;   Gibson  v.  Hoiden,  US  HI.  199.  3  345;  Whiting  v.  Gaylord,  66  Conn.  337, 

N.  E.  Rep.  283.  34  All.  Rep.  Ss«  Quinn  v.  Monc,   130 
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AGBESUGNTS,    EZPBE88   AND   DIPLIED.  [§  642. 

If  the  {^reement  is  executed  under  seal,  the  mutual  coTenants  of 
the  parties  famiah  an  ample  consideratioa  for  the  nndertakiugB  of 
«ach  party,  &ud  it  does  not  matter  how  email  his  interest  in  the  land 
may  be.' 

One  who  has,  by  deed  or  agreement,  given  to  the  adjoining 
owDer  the  right  to  use  a  wall  between  their  buildings  as  a  party- 
wall  cannot  recover  in  ejectment  against  him  or  his  assigns  the  land 
occupied  by  the  wall,' 

64S.  A  parol  agreement  ftUlr  executed  under  whloh  a  party -wall 
haa  been  built,  one-half  on  the  land  of  each  owner  of  adjacent  lots 
of  land,  creates  an  easement  which  attaches  to  and  runs  with  the 
land,  and  cannot  be  revoked."  Bnt  a  pu^>l  agreement  relating  to  a 
party-wall  before  it  is  executed  is  void  nnder  the  statute  of  fraudsj 
which  requires  all  agreements  relating  to  any  interest  in  land  to  be 
in  writing.*  A  parol  agreement,  before  it  is  executed,  amounts  to 
a  license  merely,  which  may  be  revoked ;  and  a  sale  before  the  build- 
ing of  the  wall  has  been  commenced  amounts  to  a  revocation.* 

If  one  builds  &  party-wall  on  tlie  division  line  between  his  land 
and  that  of  his  neighbor,  who  verbally  agrees  to  pay  one-half  of  the 
«xpense  of  its  construction,  and  afterwards  uses  the  wall,  the  builder 
of  the  wall  may  recover  one-lialf  of  such  expense,  although  it 
appears  that  tlie  wall  was  not  constructed  upon  the  exact  division 
line.*  In  an  action  to  recover  half  the  cost  of  such  wall,  it  is  com- 
petent to  show  that  the  defendant  was  present  when  the  division 
line  WAS  designated  by  the  city  engineer,  and  made  no  objection  to 
the  construction  of  the  foundation  and  wall  while  work  was  going 

Mass.  317;    Gilmore    v.   Driscoll,    I9z  Eckleman  v.  Miller,  57  Ind.   S8;    Bur- 
Mass.    199,    307,   »3    Am.    Rep.    312;  ton   v.  Moffilt,  3   Oreg.   39;    Miller  v. 
BoDomi  V,  Backhouse,  El.  B.  &  EI.  693,  Brown,  33  Ohio  St.  547. 
9  H.  L.  Cas.  503.  *May  v.  Prendergsst.  I3  Pa.  Co.  Cl. 

'Scot!  V.   McMillan,  4  N.  Y.  Supp.  33o;    McLarney  v.   Petligrew,  3  E.  D. 

434,  8  Daly.  330.  Smith,   iii. 

'  Brondage  v.  Warner,  2  Hill,  145.  '  Rice  v.  Roberts,  34  Wis.  461,  i  Am. 

'  Rindge  v.  Baker,  57  N.  Y.  309,  15  Rep.  195 ;  Hodgkins  v.  Farrington,  150 

Am.  Rep.  475;   Wickersham   v.  Orr,  9  Mass.  19,  33  N.  E.  Rep.  73,  5  L.  R.  A. 

Iowa.  353,  74  Am.  Dec.  348;   Rawson  309. 

V.  Bell,  46  Ga.  19;    Rice  v.  Roberts.  34  •  Zeinlnger  v.  Schnilzler.  4S  Kan.  63, 

Wis.  461,  I  Am.  Rep.  195;    Hammond  38  Pac.  Rep.  1007.     And  see  Bank  of 

V.  SchiS,  100  K.  C.   161,  6  S.  E.  Rep.  Escondido  v.   Thomas,   (Cal.)  41   Pac. 

753;    Huck    V.   Flentye,  So    III.    3j8;  Rep.  461. 
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§  643.]  FABTY-WALLfl. 

on,  and  aiao  that  he  agreed  to  pay  one  half  of  the  ezpenses  of  Bocb 
foundation  and  wall  when  he  should  use  the  same.* 

Where  adjoining  proprietors  entered  into  a  paroi  agreement  t4> 
jointly  bnild  a  party-wall,  one-half  on  the  premiBes  of  each,  and 
accordingly  bnilt  a  portion  of  the  wall,  but  one  of  tbem  refused  to 
proceed,  the  other  having  planned  his  building  in  reliance  on  the 
contract  being  performed,  was  held  not  to  be  confined  to  his  remedy 
for  specific  performuice,  but  might  go  on  and  complete  the  wall, 
and  in  an  equitable  action  recover  of  the  other  proprietor  one-lialf 
of  the  expense.' 

The  wbJI  in  auch  case  would  belong  to  the  builder  until  pad  for 
by  the  other  party,  who  might  be  enjoined  from  using  it  or  break- 
ing into  it' 

Where  one  has  verbally  consented  to  the  use  of  a  wall  of  Ms 
building  as  a  party-wall  by  the  owner  of  the  adjoining  land,  and 
the  latter  has  used  the  wall  relying  upon  such  consent,  the  owner 
of  the  wall  is  estopped  by  such  consent  to  enjoin  such  other  party 
from  using  the  wall  ae  a  party- wall.  If  the  owner  o£  the  wall  has 
any  remedy  under  the  circumstances  of  the  consent  given,  it  is  an 
action  to  recover  a  proportionate  part  of  tlie  cost  of  the  wall.* 

Where  one  agreed  in  writing  that  the  owner  of  an  adjoining  lot 
might  use  tiie  wall  of  his  warehouse  as  a  party-wall  for  a  considera- 
tion named,  to  be  paid  when  it  should  be  found  that  the  wall  was 
safe  and  a  proper  conyveance  had  been  executed,  and  such  owner, 
after  the  wall  was  found  to  be  safe  and  a  tender  of  the  consideration 
had  been  made,  refused  to  make  a  conveyance,  it  was  held  that  he 
was  not  entitled  to  an  injunction  to  restrain  his  neighbor  from  using 
the  wall  ae  ^reed,  but  was  entitled  to  recover  any  damages  he 
might  suffer/ 

643.  One  who  iaserts  the  timbers  of  his  building  In  a  wall  oa 
the  land  of  an  adjoining  owner,  with  his  oral  permission  is  a  mer» 
lioensee;  and  a  successor  in  title  of  the  owner  of  the  wall,  upon 
discovering  the  encroachment  within  twenty  years  from  the  giving- 
of  such  license,  is  entitied,  upon  a  bill  in  equity  for  the  removal  of 
such  timbers,  to  a  decree  authorizing  him  to  remove  the  timbers  at 

'  Zeininger  V.  ScboitiUr,  43  Kan.  66,  ^Bank    of    Escondido    v.    Tfaomas, 

39  Pac.  Rep.  694.  (Cal.)  41   Pac.   R«p.  463.    Not  to  be 

'  Rindge  v.  Baker,  57  N.  Y.  209,  15  officially  reported. 

Am.  Rep.  475.  *  Poulincy  v.  Depkln,  (Md.)  30  Atl. 

'  MasBon's  App.,  70  Pa.  Si.  a6.  Rep.  TOJ-     Not  to  be  reported. 
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his  own  expense,  and  to  an  injanctioQ,  unless  the  owner  of  tlie 
building  makes  the  removal  within  a  brief  time  named,  forbidding 
an^  interference  with  bis  so  doing.  Sncb  relief  will  not  be  refused 
on  the  grotmd  that  the  plaintiff  has  been  gnilty  of  laches,  or  that  he 
declines  to  sell  a  strip  of  land  under  the  wall  or  to  grant  an  ease- 
ment therein.  The  removal  should  be  made  at  the  expense  of  the 
owner  of  the  wall,  inasmuch  as  the  encroachment  became  unlawful 
only  npon  the  countermanding  of  the  license.' 

644.  Xn  the  abeenoe  of  evideuoe  to  the  oontnuy  a  oommon  wall 
between  two  adjoining  estates  is  preetuuptivelT  a  party- wall,  either 
from  an  f^reement  to  that  effect  or  from  its  being  built  upon  the 
line  of  such  estates  for  that  purpose  bj  the  respective  owners.'  Of 
course,  this  presumption  may  be  rebutted  by  evidence  that  tlie 
whole  waU  belongs  to  the  owner  of  one  estate,  or  by  evidence  that 
the  owner  of  the  two  estates  owns  half  of  the  wall  in  separate 
ownership,  subject  to  no  easement  in  favor  of  the  other.* 

It  must  be  shown  that  the  use  was  adverse,  open  and  visible,  and 
such  as  to  give  a  right  of  action  in  favor  of  &e  party  against  whom 
the  right  has  been  exercised.  Where  the  owner  of  one  part  of  a 
double  house  claimed  an  easement  by  prescription  to  rest  the  tim- 
bers of  his  house  upon  the  division  wall,  it  appeared  that  the  owners 
of  both  parts  of  the  house  derived  title  from  a  common  grantor. 
Of  course,  while  the  house  was  owned  by  the  common  grantor,  no 
oasement  in  favor  of  one  part  as  against  the  other  could  arise;  and 
no  sufficient  time  having  elapsed  since  the  severance  of  the  estate  to 
create  a  prescription,  the  titie  to  an  easement  of  support  could 
depend  only  upon  a  grant  express  or  implied.* 

646.  A  diTislon  wall  between  buildings  beoomes  a  party-wall 
"by  preaortptlon  aSboi  ooQtiituoaa  xue  as  aooh  for  twenty  yearn 
or  such  other  length  of  time  as  is  necessary  to  establish  a  pre- 
ecriptive  light  by  statute.'    After  the  easement  has  been  perfected 

'  Hodgklos  V.  FarringloD,  150  Mass.  3  So.  Rep.  361;  Warner  v.  Soutfaworth, 

19,  13  N.  E.  Rep.  73,  5  L.  R.  A.  309.  6  Conn.  471. 

•  Cnbiit   V.   Poner.  S  B.   &  C.     257        » Murly  v.  McDermott,  B  Ad.  &.   E. 

Malts  V.  Hawkins,  5  Taunt,  so;  Wat-  13B:  Matts  v,  Hankins,  sTaunt.  3o. 
son  V.  Gray,  14  Ch.  D.  19a;    Schile  v.         <  Whiting  v.  Gaylord,  66  Conn.  337, 

Brokhahus,  Bo  N.  Y.  614:  Campbell  v.  34  Atl.  Rep.  85. 

Mesier,  4  Johns.  Ch.  334,  B  Am.  Dec.        •  McVey  v.  Durlcin,  136  Pa.  St.  418, 

570;  Weyman  v.  Ringold.  i  Bradf.  40.  «>  Atl.   Rep.   541.  a6   W.   N.   C.   532; 

4i-,  Weill  V.  Baher,  39  La.  Ann.  iioi,  Western  Nat.  Bank's  App..  loa  Pa.  St. 
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by  preecription,  neither  party  can  remove  the  waD  or  80  deal  widx 
it  as  to  render  it  an  inBufSeient  support  for  the  other's  building, 
withoat  his  consent.^  To  establish  a  right  by  prescriptioD  the  bar- 
den  of  proof  is  on  tlie  party  seeking  to  establish  the  right.* 

By  prescription  an  easement  obtained  by  an  adjoining  owner  for 
the  BQpport  of  his  boilding  on  his  neighbor's  wall  becomes  appnr- 
tenant  to  his  estate,  and  passes  to  his  grantee,  even  without  special 
mention  or  the  use  of  the  word  "  appnrtenanoes. " ' 

646.  The  easemeat  in  a  oommon  wall  between  two  buildings 
implied  ftom  the  use  of  it  as  a  party-wall,  is  restriotad  to  the 
buildings  existing  at  the  time  the  easement  was  created,  and  when 
such  buildings  are  destroyed  the  easement  terminates.  If  one  of 
the  adjoining  owners  rebuilds  the  wall,  one-half  the  thicknees  of  it 
on  the  land  of  his  neighbor,  the  latter  may  recover  the  portion  of 
the  land  on  which  the  wall  stands.*  Thus,  where  an  original  party- 
wall  between  buildings  five  stories  high  was  twelve  inches  in  thick- 
nees, the  party  rebuilding  after  their  destruction  by  fire  built  a 
party-wall  of  the  same  thicknees  for  a  two-story  building.  The 
law  in  force  required  for  a  five-story  building  more  than  fifty  feet 
in  height,  which  the  adjoining  owner  wished  to  bmld,  a  wall  sixteen 
inches  thick.  The  latter  is  thus  compelled,  in  order  to  use  the 
party-wall,  to  build  a  house  on  his  property  less  than  fifty  feet  high, 
or  in  effect  to  surrender  to  his  neighbor  some  inches  of  his  land, 
"  It  is  clear,"  said  Judge  Ingraham,  "  that  it  was  never  intended 
by  the  parties,  when  the  party-wall  was  established,  that  the  rights 
thus  granted  should  produce  that  restdt.  The  requirements  of  a 
large  and  constantly  changing  city  are  such  that  restrictiona  in  the 
use  of  property  shoold  be  limited,  rather  than  extended,  by  impli- 

171;      Hodgkins     V.     Fanington,    150  See,  however,   Hleatl  v,   Morris,   10 

Mass.  19,  13  N.  E.  Rep.  73,  5  L.  R.  A.  Ohio  St.  533,  7B  Am.  Dec.  3S0. 

309;     McLaughlin    v.     Cecconi,    141  '  Eno  V.Del  Vecchio,  4  Duer,  53,6 

Mass.  852,  5  N.  E.  Rep.  z6i ;  Graves  v.  Duer,  17. 

Smith,  87  Ala,  45a,  6  So.  Rep.  308,  5  L.  *  Moore  v.  Raynor,  58  Md.  411. 

R.  A.  398;  Biownv.  Wemer.4oMd.  15;  'Barry   v,   Edlavitch  (Md.),   35   Atl. 

Dowling  V.  Henaings,  so  Md.  179,  83  Rep.   170,   citioK   Bitger  v.   Parker,   8 

Am.     Dec.    545  ;    Barry    v.    Edtavitch  Cush.  145,  54  Am,  Dec.  744;  Barnes  v. 

(Md.),  35  Atl.  Rep.    170;  O'Daniel   v.  Lloyd,    lis    Mass.    324;    Coolidge    v. 

Baker's  Union,  4  Houst.  488;  Schile  Hager,  43    Vi.  g.  5    Am.   Kep.  956; 

V.  Brokhahua,  80  N.  Y.  614;  Webster  v,  Weiherell  v.  Brobst,  33  Iowa,  586. 

Stevens,  5  Duer,  553:  Kelly  v.  Taylor,  •  Iteartt  v.  Kruger,  35  N.  Y.  Si.  6M, 

43  La.  Ann.  1157,  10  So.  Rep.  355.  691,   5  N,   Y.   Supp.   193,  affirmed  isi 
N.  Y.  3S6, 14  N.  E.  Rep.  841. 
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cation,  and  foil  effect  can  be  given  to  the  implied  covenant  creating 
the  easement  by  reatrictiQg  it  to  the  bnilding  on  the  property  at  the 
time  the  easement  was  created." ' 

647.  There  is  no  implied  contract  on  the  part  of  t^e  owner  of 
land  upon  whloh  another  baa  built  lialf  the  thiokness  of  a  party- 
vall  to  pay  anything  for  the  use  of  it.  In  the  absence  of  an  express 
agreement,  or  of  a  statntoiy  provision,  snch  owner  has  the  right  to 
use  eo  mnch  of  the  party-wall  as  stands  upon  his  own  land  withont 
paying  anything  for  such  use.'  The  mere  building  of  a  wall  by 
one  of  two  adjacent  owners,  and  placing  the  same  in  equal  propor- 
tions on  each  lot,  does  not  make  it  a  party-wall  in  absence  of  agree- 
ment to  that  effect.^ 

It  has  been  asserted,  however,  contrary  to  nearly  all  the  authori- 
ties, that  as  a  common-law  right,  the  owner  of  one  of  two  adjoin- 
ing lots  of  vacant  land  may  build  a  partition-wall  one-half  on  his 
neighbor's  land,  and  if  that  neighbor  subsequently  uses  the  wall  he 
makes  it  a  party-wall  and  becomes  liable  to  pay  for  his  share.*  It 
is  true  that  snch  a  right  may  arise  by  prescription,  but  aside  from 
this,  it  can  exist  only  by  force  of  statute  or  by  contract  express  or 
implied.' 

648.  IfadlTisionvaUisballt'withoataiiyoontraot  between  the 
parties  and  there  is  no  statute  regulating  the  rights  of  the  parties, 

'  Heartt  t.  Kmger,  35  N.  Y.  St.  686,  lot,    9   Ala.    245,   44    Am.    Dec.    483; 

5   N.   Y,    Supp.     iga.     See,   also,    Mc-  Brown  v.  McKee,  57  N.  Y.  684;  Sher- 

Laughlin  V.  Cecconi,  141  Mass.  ^54,  5  red   v.  Cisco,  4  Sandf.  4S0;    Potter  v. 

N.  E,  Rep.  262;    Putiel  v.  Drover's  &  White,  6  Bosw.  644;  Warner  v.  Rogers, 

Mech.  Nat.  Banlt,  78  Md.  349,  360,  28  23   Minn.    34;   Orman   v.  Day,   5   Fla, 

Atl.    Rep.    276:     Barry    v.    Ediavitch  385;  Wilkins  v.  jewett,  139  Mass.   29, 

(Md.),  35  All.  Rep.  170;  Broolcs  v.  Cur-  29  N.   E.   Rep.   214,  holding  that  the 

lis.  4  Lans.  283,  50  N.  Y.  639,  10  Am.  provincial  statute  of  I6B3--4.  Prov.  St. 

Rep.  545;  Crapo  v.  Cameron,  61  Iowa,  1692-3,  providing  thai  anyone  building 

447.  16  N,  W.  Rep.  523,  on  his  own  land  in  Boston  might  set 

'Allen  V.Evans,  161   Mass.  4S5,  37  half  his  parlition  wall  on  his  neighbor's 

N.  E.  Rep.  571;   Joy  v.  Boston  Penny  land,  and  that  the  neighbor,  when  he 

Sav.    Bank,    115    Mass.    60;    Day    v.  should  build,  should  pay  for  half  of  so 

Calon,  119  Mass.  513,  20  Am.  Rep.  347;  much  of  the  wall  as  he  should  build 

Koenig   V.   Haddix,   21    III.   App.    53;  against,  has  never  been  in  force  in  the 

McCord  V.   Herriclt,   18  III.  App.  423;  commonwealth.     Dictum  to  contrary, 

Giesa  v.  Schadt,  J4  Pa.  Co,  Ct.  177,  3  in  Quinn  v.  Morse,  130  Mass.  317. 

Lack  Jur.  217;  Finley  v.  Stuebing,  38  'Oldstein  v.  Firemen's  Build.  Asso., 

Leg.    Int.   386;    Oat    v.    Middleton,    2  44  La.  Ann.  491,  10  So.  Rep.  928. 

Miles,  247;    Preiss  v.  Parker,  67  Ala.  *Zugenbuhler   v.    Gilliam,    3   Iowa, 

500:    Antomarchi   v.   Russell,  63   Ala.  391. 

356,  35  Am.  Rep.  40;  Bisquay  v.  Jenne-  '  List  v.  Hombrook,  3  W.  Va.  340. 
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the  party  who  built  the  w^  cannot  recover  of  the  adjoining  owner 
any  part  of  the  cost  of  building  it.  The  aseent  of  the  adjoining 
owner,  express  or  implied,  in  the  absence  of  proof  of  an  esprees 
contract  to  pay,  cannot  be  stretched  into  an  implied  contract  to  pay.' 

If  one  buildB  a  party-wall,  partly  on  his  own  land  and  partly  on 
the  land  of  his  neighbor,  with  the  expectation  that  his  neighbor 
will  pay  part  of  &e  cost  of  it,  and  tbe  latter  had  reason  to  know 
that  he  was  acting  with  that  expectation  and  allowed  him  so  to  act 
without  objection,  the  jury  may,  in  the  absence  of  an  express  agree- 
ment as  to  payment,  infer  a  promise  to  pay.' 

If,  however,  there  was  a  parol  agreement  or  an  understanding 
from  wliich  the  jury  might  find  an  agreement,  to  pay  the  value  of 
one  half  of  the  wall  whenever  it  should  be  used,  this  agreement 
may  be  enforced  either  against  the  party  to  the  agreement  who 
makes  use  of  the  wall,  or  his  grantee  with  notice  of  it,  if  he  first 
makes  use  of  the  wall.^ 

649.  If  one  erects  or  owns  two  buildings  with  a  oomm<m  wall 
between  them  and  sella  one  of  them,  with  the  land  upon  which  it 
stands,  describing  the  division  line  as  running  through  the  center  of 
such  wall,  or  by  course  and  distance,  or  by  designation  of  the  build- 
ing, to  the  same  effect,  it  thereupon  becomes  a  party- wall. 
Although  the  land  covered  by  the  wall  is  the  several  property  of 
the  owners  of  each  half,  yet  the  title  of  each  is  qualified  by  the  ease- 
ment to  which  the  other  is  entitled.*     It  is  the  actual  existence  of 

'  List  V.  Hornbrook,  3  W.  Va.  340.  for  it,  or  could  onlj  do  so  at  tbe  ez- 
*  Day  V.  Caton,  119  Mass.  513,  516,  peose  of  much  time  and  trouble,  the 
ao  Am.  Rep.  ;vt7>  Devens.  J.,  said:  same  inference  might  not  be  made. 
"  If  a  person  saw  day  after  da-y  a  The  circumstances  of  each  case  would 
laborer  at  nork  in  his  field  doing  serv-  necessarily  determine  whether  silence 
Ices,  which  must  of  necessity  inure  to  with  a  knowledge  that  another  was 
his  benefit,  knowing  that  the  laborer  doing  valuable  work  for  his  benefit. 
expected  pay  for  his  worli,  when  it  and  with  the  expectation  of  payment. 
was  perfectly  easy  to  notify  him  if  his  indicated  that  consent  which  would 
services  were  not  wanted,  even  if  a  re-  give  rise  to  the  inference  of  a  con- 
quest were  not  expressly  proved,  such  tract." 

a  request,  either  previous  toorconiem-  '  Wickersham  v,  Orr,  9  Iowa,  253,  74 

poraneous  with  the  performance  of  the  Am.   Dec.    348.     And  see   Sanders   v. 

services,    might     fairly    be     inferred.  Martin,  2  Lea,  313,  31  Am.   Rep.   jgS: 

But,  if  the  fact  was  merely  brought  to  Plait  v.   Eggleston,   »   Ohio  St.  414; 

his  attention  upon  a  single  occasion,  Bank  of  Escondido  v.  Thomas  (Cal.), 

and  casually,  if  he  had  tittle  opportu-  41  Pac.  Rep.  462. 

nily  to  Dotify  the  other  that  he  did  not  *  Richards    v.    Rose,   g    Exch.    2iS^ 

desire   the  work,  and  should  not  pay  Solomon  v.  Vintner's  Co.,  4  H.  &  N. 
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the  wall  &B  a  part  o£  both  houses,  and  not  the  reference  to  it  as  a 
monmnent,  from  which  the  grant  and  reeervation  are  implied.  As 
r^ards  the  wall,  it  is  immaterial  whether  the  buOdinga  are  con- 
veyed imder  the  description  of  the  lots  or  by  designation  as  build- 
ings.' 

The  pm-chaser  in  snch  ease  is  presmned  to  have,  contracted  with 
reference  to  the  condition  of  the  property  at  the  time,  and  to  take 
it  with  all  the  benefits  and  burdens  which  apparently  belong  to  it.* 

If  the  purchaser  bnys  a  vacant  lot  on  which  his  grantor  has  erected 
a  portion  of  a  party-wall,  he  is  under  no  obligation  to  pay  for  any 
part  of  the  cost  of  the  wall  when  he  uses  it.' 

660.  Whether  a  conveyance  of  one  of  two  adjoining  buildinga, 
owned  by  the  grantor  oonveya  the  land  on  which  part  of  the  divi- 
sion wall  Btands  or  <mly  an  eaaement  in  the  wall  depends  upon  its 
tenna.  Wtere  one  owning  a  brick  building  constructed  an  addition 
to  it  KQd  need  the  south  wall  of  such  building  as  the  north  wall  of 
the  addition  adjoining,  and  then  conveyed  the  lot  on  which  the  addi- 
tion stood  with  "  the  undivided  one-half  of  the  wall  on  the  north 
aide  of  the  above-described  premises,"  it  was  held  that  the  grantee 
took  only  an  easement  in  the  wall  and  not  any  part  of  the  land  on 
which  it  stood.*  "  If  the  deed  had  been  altogether  silent  as  to 
the  wall,  it  is  probable  that  an  interest  in  the  wall  in  the  nature 

5S6;  Goldschmid  v.  Suriing,  5  Mack.  sSa;  Carlton  v.  Blake,  153  Mass.  176, 
58I;  Ingala  v.  Plamondon,  75  111.  118;  25  N.  E.  Rep.  S3;  Sanborn  v.  Rice,  I3g 
Henry  v.  Koch,  80  Ky.  3gi,  44  Am.  Mass.  387;  Warfel  v.  Knolt,  ia8  Pa. 
Rep.  484;  Carlton  v.  Blake,  152  Mass.  St.  53S,  iS  Atl.  Rep.  390. 
J76,  25  K.  E.  Rep.  33;  Everett  v.  Ed-  '  Henry  v.  Koch,  So  Ky.  391,  44  Am. 
wards,  149  Mass.  588,  aa  N.  E.  Rep.  Rep.  484;  Heanl  v.  Kruger,  iji  N.  Y. 
53;  Quinn  v.  Morse,  130  Mass.  317;  386,  34  M.  E.  Rep.  841;  Rogers  v.  Sins- 
Brooks  V.  Curtis,  so  N.  Y.  639,  643,  10  heimer,  50  N.  Y.  646;  Lampman  v. 
Am.  Rep.  545;  Heartl  v.  Kruger,  iir  Milks,  ai  N.  Y.  505,  507.  •'  The  prin- 
N.  Y.  386,  34  N.  E.  Rep.  841,  24  J.  &  S.  ciple  is,  that  where  the  owner  of  two 
383,  95  N.  Y.  St.  Rep.  686,  5  N.  Y.  tenements  sells  one  of  them,  or  the 
Supp.  193:  Partridge  v.  Gilbert,  15  N.  owner  of  an  entire  estate  sells  a  por- 
V.  601,  69  Am,  Dec.  63a;  Eno  v.  Del  tion,  the  purchaser  wkes  the  tenement, 
Vecchio,  4  Duer,  53;  Webster  v.  or  portion  sold,  with  all  the  benefits  and 
Stevens,  5  Duer,  553;  Hieatt  v.  Morris,  burdens  which  appear,  at  the  time  of 
10  Ohio  St.  533,  78  Am.  Dec.  380;  the  sale,  10  belong  to  it.  as  between  it 
Doyle  V.  Ritter,  6  Phila.  577;  Beaver  and  the  property  which  the  vendor  re- 
V.  Nutter,  10  Phila.  345;  Moore  v.  tains."  Per  Selden,  J. 
Shoemaker  (D.  C),  35  Wash.  L.  Rep.  '  Doyle  v.  Ritter,  6  Phila.  577. 
7s,  39  Chic.  L.  N.  307.  '  Duncan  v.  Rodecker.  90  Wis.  I,  6i 
>  Goldschmid  v.  Starring,  ;  Mack.  N.  W.  Rep.  533,  534,  per  Newman,  J. 
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of  an  easement  for  the  support  of  the  bnilding  conveyed  to  the 
plaintifF  and  for  a  partition  woold  have  pasBed  to  the  plaintiff  as  an 
incident  or  appurtenance  to  the  land  conveyed,'  No  doubt,  the 
mention  of  the  wall  in  the  conveyance  waa  of  something  additional 
to  the  land  intended  to  be  conveyed.  There  is  no  implied  easement 
in  the  wall,  because  the  deed  expresses  the  interest  intended  to  Ira 
conveyed.  The  deed  in  terms  conveys  the  undivided  one  half  of 
the  wall.  *  *  *  It  differs  little,  if  at  all,  from  the  easement 
which  the  law  would  have  implied,  in  the  absence  from  the  deed 
of  that  provision," 

661.  Each  owner  of  a  i>srt7-waU  hoa  an  easement  in  it  fi»  th» 
support  of  the  buildings  on  bis  own  land.*  Such  a  wall  is  for  the 
convenience  and  benefit  of  the  adjoining  property.  The  land  cov- 
ered by  a  party-wall  remains  the  several  property  of  the  owner  of 
each  half;  but  the  title  of  each  is  qualified  by  the  easement  to  which 
the  other  is  entitled,*  Neither  is  allowed  to  make  aay  oae  of  tlie 
wall  that  is  detrimental  to  the  other.* 

As  each  party  owns  the  half  of  the  wall  which  is  upon  his  land, 
in  the  "absence  of  a  special  agreement,  he  lias  no  right  to  have  the 
face  of  the  other's  half  of  the  wall  finished  in  any  particular 
mamier.' 

662.  ^^bo  ovners  of  a  party-wall  built  at  their  joint  expense, 
one-balf  of  its  tMokness  standing  on  the  land  of  each,  are  not  ten- 
ants in  ocnnmon  of  the  wall.  The  ownership  of  the  wall  follows 
the  property  in  the  land  which  supports  it.  While  common  nser  is 
presumptive  of  a  tenancy  in  common  in  the  land  and  in  the  wall, 
such  presumption  is  rebutted  by  proof  of  the  precise  extent  of  the 

'  Dillman  v.  Hoffman,  3B  Wis.   559;  39La.  Ann,  itoa,  380.  Rep.  361;  Brooks 

Galloway  v.  Bonesteel,  65  Wis.  79,  29  v.  Curtis,   50  N.  Y.  639.  4  Lans.  283; 

N.  W.  Rep.  36a.  Nat.  Com.  Bank  v.  Gray,  71  Hun,  295; 

*  Partridge  v.  Gilben,  15  N.  Y.  601,  Dauenliauer  v.  Devine,  51  Tex.  480,  32 

69  Aro.  Dec.  632;  Fettretcii  v.  Learn y.  Aro.Rep.6a7;  Odd  Fellows' Hall  Asso. 

9  Bosw.  sio;  Cutting  v.  Stokes,  35  N.  v.  Hegele,   24  Oreg.   16,  3a  Pac.   Rep. 

Y.  Supp.  365,  72  Hun,  376;  Hendricks  679;  Burton  v.  Moffitt,  3  Oreg.  29. 

V.  Stark,  37   N.  Y.   106,   93  Am.  Dec.  '  Negus  v.  Becker,  143  N,  Y.  303,  38 

549;  Webster  v.  Stevens,  5  Duet,  553;  N.  E.  Rep.  390;    Harber  v.  Evans,  lor 

Sanders  v.  Martin,  3  Lea,  213,  31  Am.  Mo.  665,   14  S.  W.   Rep.   750;  Fox  v. 

Rep.  598.  Mission  Free  School,  lao  Mo.  349,  35  S. 

■Gibson  v.  Holden,  115  111.  I99,  3  N.  W.  Rep.  172. 

E.  Rep.  282,  16  111.  App.  41";  Ingalsv.  'McCarthy  v.   Mut.   Rel.  Amo.,   3t 

Plamondon,    75    IIL    "S;    Behrens   v.  Cal.  584.  33  Pac.  Rep.  933. 
Hoxie,  36  111.  App.  417;  Weill  v.  Baker, 
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land  originally  belonging  to  each  owner,  and  each  is  then  deemed 
the  ezclusive  owner  of  bo  much  of  the  wall  as  st^ids  on  his  own 
Und.' 

The  fact  that  a  party-wall  contract  provides  that  before  the 
adjacent  owner  shall  make  any  nee  of  such  wall  he  shall  pay  to  the 
party  erecting  the  same  one  half  of  the  value  of  it  does  not  alter  the 
matter  of  ownership.  The  wall  being  a  permanent  structure,  rest- 
ing equally  upon  the  lots  of  the  two  adjacent  owners,  the  title  to 
one-half  of  the  wall  belongs  to  each  as  a  part  of  his  realty.  "  How 
he  was  to  pay  for  it  in  no  way  affected  his  title  thereto,  the  effect 
of  the  contract  in  this  regard  being  merely  that  he  had  not  a  right 
to  use  the  wall  ontil  he  had  made  payment  in  accordance  with  his 
contract. " ' 

According  to  the  Englisli  authorities,  however,  if  the  precise 
extent  of  the  land  belonging  to  each  owner  cannot  be  ascertained, 
the  presumption  ia  that  the  party-wall  belongs  to  the  owners  of  the 
adjoining  lands  in  equal  tgnoritieg)  as  tenants  in  common.  Each 
moiety  is,  however,  subject  to\an  easement  in  favor  of  the  other 

'  Matts    V.    Hawkins,   5   Taunt.  30;  same  space  for  his  own  consiruclion. 

Peyton  V.  Mayor,  9  B.  &  C.  725;  Murlj  And    so    the   circumstance   of    a   flue 

V.  McDennott,  S  Ad.  &  El.  138;  Brown  being  constructed  in  the  lower  stories 

V.  Pentz,   I  Abb.  App.   Dec.   327.  ajl;  of  the  wall  in  that  half  of  it  whicli  is 

Hendricks  v.  Slark,  37  N.  Y.   106,  93  on  the  side  of  one  property,  does  not 

Am.    Dec.    549:    Sherred   v.    Cisco,   4  establish  exclusive   ownership  in   the 

Sandf.   4B0;    Eno   v.    Del    Vecchio,    4  flues,  or  destroy  the  presumption  that 

Duer,    S3:     Andrftc    v.    Haseltine.   58  it  was   intended   for  the  common  use 

Wis.  39s,   17   N.   W.   Rep.  18,  46  Am.  and  benefit  of  both,  particularly  when 

Rep.  635 ;  Graves  v.  Smith,  87  Ala.  450,  the  extension  of  the  flues  in  the  upper 

6  So.  Rep.  30S,  5   L.  R.  A.  398:  Joy  v.  story,  without  which  it  would  be  use- 

Boston   Penny  Sav.   Bank,   II5  Mass.  less,   lies   in   the   center  of   the   wall. 

60;    Goodrich  v.  Lincoln.  93  III.   359;  Weill  v.  Baker,  39  La,  Ann.  iioa,  3  So. 

Blocb   V.  Isham.  28   Ind.  37,  93  Am.  Rep.  361,  per  Fenner,  J 

Dec.  287;  Burton  v.  Molfitt,  3  Oreg.  29.  In  a  Georgia  case  the  owners  of  ad- 

In  Louisiana,  however,  it  is  said  there  joining  lands  withaparty-nall  between 

is  no  division  of  ownership  of  a  wall  in  the  estates  are  spoken  of  as   holding 

common:    the    whole    belongs   jointly  the  wall  as  tenants  in  common.    Mom- 

and  in  indivision   to   the  neighboring  gomery  v.  Trustees,  70  Ga.  38. 

proprietors   without    reference   to    the  '  Mickel  v,   York,   66  111.  App.  464, 

dividing  line  between  the  lots.     Thus,  468,    per    Waterman,    J.;     Gibson    v. 

one  co-proprieior  may  cause  beams  or  Holden,  115  111.  199,  3  N.  E.  Rep.  s82; 

joists  to  be  placed  within  two  inches  of  Klauder  v.   McGrath,   35  Pa.  St.   128, 

the  whole   thickness  of  the  wall,  and  78  Am.   Dec.  329;    Behrens  v.  Honie. 

his  neighbor  would  have  no  right  to  z6  III.  App.  417;  Orman  v.  Day,  ;  Fla. 

complain   unless   he   had  need  of  the  385;  Cole  v.  Hughes,  54  N.  Y.  444. 
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moietj ;  and  of  coarse  there  caa  be  no  partition  as  between  tenants 
in  common.* 

663.  It  ifl  not  neoeasary  that  a  party-wall  should  staod  half  upon 
eaoh  of  the  adjoining  paroela  of  land.  It  may  stand  half  upon  each, 
or  wholly  npon  one,  and  may  or  may  not  be  the  common  pi-operty 
of  the  two  proprietors.'  Though  the  wall  is  of  varj-ing  thickness  at 
different  heights  and  the  offsets  are  wholly  on  one  side,  tlie  wall 
nmst  be  considered  as  a  party-wall  throughout  its  wliole  extent, 
npon  which  either  party  had  the  right  to  make  additions.^ 

654.  A  party-wall  may  Btand  wholly  on  one  estate,  though  the 
term  "  party-wall  "  is  usoally  applied  to  a  wall  built  partly  on  the 
land  of  each  of  two  adjoining  owners  for  the  benefit  of  both. 
"  But  a  division  wall  may  become  a  party-wall  by  agreement  either 
actual  or  pr^umed,  and  although  such  wall  may  have  been  built 
exclusively  upon  the  land  of  one,  if  it  has  been  used  and  enjoyed  in 
common  by  flie  owners  of  both  houses  for  a  period  of  twenty  years, 
the  law  will  presume,  in  the  absence  of  evidence  showing  that  such 
use  and  enjoyment  was  penuiseive,  tliat  tlie  wall  is  a  party-wall. 
In  such  cafies  the  law  presumes  an  agreement  between  the  adjacent 
owners  that  the  wall  shall  beheld  and  enjoyed  as  the  common  prop- 
erty of  both."* 

The  owner  of   adjoining  lots   erected  a  house  on  each  with  a 

■  Watson  V.  Gray,  L.  R.  14  Ch.  D.  193;  Western  Nat.  Bank's  App.,  103  Pa.  St. 

Cubitt  V.  Porter,  8  B.  &  C.  as?;  Wiit-  171;    Gordon   v.   Milne,   10   Phila.   15; 

flhire  V,  Sidford,  i  M.  &  Ry.  404,  8  B.  Beaver  v.  Nutter,  10  Phila.  345.  doe* 

&  C.  359.  not  seem  to  be  in  accordance  with  the 

» Tate  V,  Fratt,  iia  Cal.  613,  44  Pac,  other  decisions  or  ti>  be  good  law. 

Rep.   1061,  per  Belcher.  C;    Barry  v.  'Brownv.  Werner, 4oMd,  15,  30,  per 

Edlavitch    (Md.),   35    Atl.    Rep.    170;  Robinson,  J.     Quoted  with  approval  in 

Dorsey   v.    Habersack   (Md.),   35    All.  Barry  v.  Edlavitch  (Md,),  35  Atl.  Rep. 

Rep.   96;    Zeininger  v.    Schnitiler,   48  170;  and  in  Dorsey  v.  Habersack  (Md.), 

Kan.  63,  38  Pac.  Rep.  1007.  48  Kan.  66,  35  Atl.  Rep.  96.     In  Spero  v.  Schnllz, 

sg  Pac.  Rep.  694;  Feltretch  v.  Leamy,  43  H.  Y.  Supp.  iai6,  it  was  held   that 

g  Bosw.  510,   530,   per  Robertson,  J. ;  speeific  performance  of  a  contract   to 

Marion  v.  Johnson,  23  La.  Ann.  597;  purchase  a  "  house  and  lot"  will  not 

Milne's  App.,  8i  Pa.  St.  54,  under  a  be  ordered   where  the  house  has  but 

statute.  three  walls,  the  beams  being  inserted 

'Tate  V.   Fratt  (Cat.),  44  Pac.   Rep.  on  the  fourth  side  in  a  wall  on  ihe  lot 

to6l;  Barry  V.  Edlavitch  (Md.),  35  Atl.  of    an   adjoining   owner,    though    the 

Rep.  170;  Brown  v.  Werner,  40  Md.  15;  vendor  has  a  prescriptive  right  to  the 

Dorsey   v.   Habersack   <Md.),   35   Atl.  use  of  the  wall  for  that  purpose.     In- 

Rep.  96;  McVey  v.  Durkin,  136  Pa.  St.  graham  and  Williams,  JJ.,  dissealing. 
41S,  3o  Atl.  Rep.  541,  36  W.  N.  C.  533; 
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party-wall  between  them.  He  afterwards  conveyed  both  lots  to 
difEerent  granteee  by  deeds  recorded  the  same  day.  The  deecriptioii 
ill  the  deeds  was  by  courses  and  distances ;  there  was  a  controversy 
as  to  the  starting-point,  so  that  one  grantee  claimed  that  his  deed  con- 
veyed to  him  the  entire  party-wall  and  two  inches  beyond,  uid  he 
brought  an  action  to  recover  snch  strip  of  land.  Assuming  that  Ins 
claim  in  regard  to  the  description  was  correct,  it  was  held  that  the 
wall  being  a  pOrty-wall  and,  at  the  time  of  the  conveyance,  serving 
as  a  support  for  the  beams  of  the  house  erected  on  the  adjoining  lot, 
the  premises  owned  by  the  plaintiff  were  charged  with  the  servitude 
of  having  the  beams  of  that  house  supported  by  the  wall,  so  long  at 
least  as  the  building  should  endure;  that  the  right  to  use  the  party- 
wall  necessarily  carried  with  it  the  right  to  occupy  the  two-inch 
space  with  the  timbers  which  were  to  find  support  in  the  wall,  and 
to  have  the  buildings  and  wall  remain  oa  they  were  at  the  time  of 
the  conveyances;  that  the  title  to  the  strip  in  controversy,  even  if  it 
ia  in  the  plaintiff,  is  subject  to  this  easement,  and  actual  possession 
could  not  be  given  to  him  without  interfering  with  this  easement.' 

If  land  is  conveyed  adjoining  a  brick  building  belonging  to  the 
grantor,  but  the  deed  includes  no  part  of  the  land  on  which  the  wall 
of  the  building  stands,  a  right  given  to  the  grantee  to  build  against 
such  building  does  not  mate  the  wall  a  partj-wall." 

666.  If  the  agreement  doea  not  specify  the  thioknera  of  the 
wall,  this  ma;  be  aoah  as  is  proper  and  suitable  for  the  size  and 
kind  of  buUding  specified  in  tlie  agreement  or  contemplated  by  the 
parties.  Though  the  party  subsequently  using  the  wall,  and  thereby 
becoming  liable  for  the  value  of  such  part  of  the  wall  as  he  makes 
use  of,  does  not  require  a  wall  of  the  thickness  of  that  erected,  and 
does  not  use  half  of  the  thickness  of  the  wall,  he  is  nevertheless 
liable  for  the  value  of  the  wall  used,  having  reference  to  the  surface 
of  it,  and  not  to  the  thickness. °  While  it  is  the  duty  of  one  erect- 
ing a  wall  to  make  it  of  sufficient  strength  to  support  another  build- 
ing similar  to  the  one  of  which  it  forms  a  part,  he  is  not  bound  to 
make  it  strong  enough  to  support  any  kind  of  a  bnilding  which  the 
adjoining  proprietor  may  erect.* 

666-  If  an  agreement  In  relation  to  a  party-wall  to  be  built 
proTidee  for  the  length  of  the  wall,  and  the  party  bnilding  it  does 
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not  extend  it  so  far,  the  other  party  may  bnild  it  to  the  stipulated 
point,  and  he  cannot  be  restmned  by  injunction  from  doing  so,' 
But  if  the  point  to  which  the  wall  was  to  be  extended  is  in  dispute, 
and  is  uncertain  under  the  agreement,  and  an  exteneion  of  the  wall 
will  result  in  a  permanent  injury  to  a  portion  of  the  building 
erected,  the  court  will  restrain  the  extension  of  the  wall  imtil  the 
tme  meaning  and  effect  of  the  provimon  can  be  determined.' 

667'  If  one  enoroaohefl  upon  the  luid  of  his  neigbbor  In  erect- 
ing the  wall  of  bia  building  whiob  is  aot  a  party-wall  lie  may  be 
required  to  remove  it.  Where  one  intending  to  build  a  wall 
entirely  apon  his  own  land,  by  reason  of  an  inaccurate  survey, 
encroached  upon  his  neighbor's  land  one  and  three-eighths  inches 
in  the  foundation  below  the  surface,  though  there  was  no  encroach- 
ment by  the  wall  above  the  surface,  if  the  neighbor  refuses  to  per- 
mit the  owner  of  the  wall  to  enter  upon  his  land  to  cut  off  the 
projecting  ends  of  the  foundation  stones,  a  court  of  equity  will  be 
compelled  to  order  the  owner  of  the  wall  to  take  it  down  and 
rebuild  the  entire  wall  from  his  own  side.  Such  a  wall  is  not  a 
party-wall,  and  the  owner  building  it  has  no  right  at  law  or  in 
equity  to  occupy  land  that  does  not  belong  to  him,  or  to  enter  upon 
his  neighbor's  land  without  his  permission.' 

Where  one  erecting  a  building  on  hie  lot  by  mistake  as  to  the 
boundary  placed  the  side  wall  entirely  upon  his  neighbor's  land, 
and  the  latter  being  about  to  build,  the  two  entered  into  a  contract 
by  which  the  wall  was  to  be  permanently  used  as  a  party-wall,  it 
was  held  that  the  party-wall  agreement  was  not  void  by  reason  of  a 
mistake,  and  that  so  long  as  it  remained  uncanceled,  neither  the 
party  on  whose  land  the  wall  was  actufdly  built  nor  his  assigns  with 
notice  of  the  contract  could  eject  the  buOder  of  the  wall  or  his 
assigns  from  the  premises  covered  by  the  party-wall.* 

*  Rector  V.  Keech,  S  Boaw.  6gt.  into   the  agreement  bad  they   known 
■  Rector  v.  Keech.  5  Bosw.  691.  that  the  wall  which  thej  stipulated  to 

*  Pile  V.  Pedricli,  167  Pa.  St.  396,  31  mutually  use  and  maintain  as  a  party- 
Atl.  Rep.  646,  647,  36  W.  N.  C.  aao,  wall  stood  wholly  on  the  lot  owned  by 

*  Houghton  V.  Mcndenhall,  50  Minn,  the  plainUS.  Whatever  influence  that 
40.  45,  52  N.  W.  Rep.  369.  Dickinson,  consideration  might  have  in  inducing 
J.  said:  "  The  mistake  was  as  to  con-  a  court  of  equity  to  relieve  a  party 
ditions  or  circumstances  which  were  from  the  binding  stipulations  of  the 
related  to  the  agreement  entered  into  contract,  that  alone  does  not  render 
only  as  an  inducement  at  motive  influ-  Inoperative  the  agreement.  In  respect 
encing  their  conduct.  It  is  probably  to  which  none  of  the  essential  elements 
true  that  they  would  not  have  entered  of  a  legal  contract  were  wanting." 
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668.  A  putohaser  without  notice  of  a  party-wall  agreement  by 
his  gmntor  to  pay  part  of  the  oost  of  an  ezlnting  wall  is  not  bound 
by  it.  If  one  who  has  verbally  agreed  to  pay  for  part  of  a  cost  of 
a  party-wall  uses  it  in  building  npon  his  land,  and  then  mortgages 
his  land  and  building  to  one  who  has  no  notice  of  the  mortgagor's 
agreement  to  pay  for  the  wall,  though  he  knew  that  the  wall 
erected  by  the  adjoining  owner  Iiad  been  used  by  the  mortgagor  iu 
building  his  house,  neither  the  mortgagee  Dor  a  purchaser  under  a 
foreclosure  of  the  mortgage  is  bound  by  such  ^reement.  The  pur- 
chaser at  the  foreclosure  sale  is  not  affected  by  notice  given  him  at 
the  time  of  the  sale.' 

If  one  owning  a  brick  wall  standing  entirely  upon  his  laud  grants 
to  his  neighbor  the  right  to  use  the  same  by  an  unrecorded  bill  of 
sale  or  agreement,  a  subsequent  purchaser  of  the  lot  upon  which  the 
wall  stands  without  notice  of  such  sale  of  the  wall  is  not  bound  by 
the  sale,  and  may  enjoin  the  neighboring  owner  from  using  the  wall. 
Such  subsequent  purchaser  is  not  afFected  with  notice  of  any  right 
in  the  adjoining  owner  to  use  the  wall  from  the  fact  that  he  has 
erected  a  light,  temporary  wooden  structure  against  the  wall  and 
has  fastened  the  rafters  of  it  to  the  wall  by  iron  spikes,  and  has 
built  out  the  front  of  the  building  so  that  it  appeared  to  be  only  a 
building  adjoining  the  wall.* 

668-  A  puTohoBer  without  notioe  that  his  grantor  haa  agreed 
with  the  owner  of  actjoining  land  that  he  may  urn  a  wall  ou  the 
grantor's  land  is  not  bound  by  such  agreement.  Under  such  an 
agreement  an  adjoining  owner  built  a  frame  shop,  fastening  the 
rafters  with  spikes  to  tlie  brick  wall  on  his  neighbor's  land.  The 
agreement  was  not  recorded.  The  land  of  the  owner  of  the  wall 
was  sold  at  sheriff's  sale.  The  owner  of  the  frame  shop  afterwards 
took  this  down  and  was  putting  up  a  brick  building,  making  use  of 
the  wall  as  a  party-wall.  It  was  held  tliat  be  had  no  right  to  do  so 
as  against  the  purchaser  at  the  sheriff's  sale,  and  that  the  character 
of  the  wooden  shop  resting  against  the  brick  wall  when  such  pur- 
chaser acquired  his  property  was  not  sufficient  to  put  him  on  notice.' 

660.  Where  a  building  la  sulgeot  to  a  mortgage  at  the  time  the 
owner  enters  into  an  agreement  with  the  owner  of  the  adjoining 
land  that  he  may  use  the  wall  of  his  building  as  a  party-wall  and 

>  Kells  V.  Helm.  s6  Miss.  700.  '  Heimbach's  Apoeal.   19  W.  N.  C. 

■Heimbach's  Appeal,   tg  W.   N.  C.     69,  7  Ad.  Rep.  737- 
69,  7  Atl.  Rep.  737' 
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after  he  has  need  it  the  mortgage  is  foreclosed,  the  purchaser  at  the 
forecloenre  sale  takes  the  property  free  from  the  party-wall  agree- 
ment, provided  the  party  who  made  use  of  the  wall  under  such 
agreemeut  was  made  a  party  to  the  suit.  The  purchaser  at  the  fore- 
closure sale  becomes  the  sole  owner  of  the  lot  and  building,  includ- 
ing the  party-wall,  and  so  much  of  the  joists  as  were  built  into  the 
wall  by  the  owner  of  the  adjoining  lot.' 

661.  Aparty-wallis  in  no  senaealegal  Inoombranoe  upon  the 
■property  of  either  owner  of  the  adjacent  lota  if  It  has  been  paid  for. 
The  mutual  easement  of  the  owners  of  such  wall  is  a  mutual  beneUt 
to  each,  a  valuable  appurtenant  which  passes  with  the  title  to  the 
property,  and  not  a  burden.*  A  party-wall  is  not  an  incumbrance 
if  the  agreement  under  which  it  was  built  is  a  mere  personal 
liability,  and  therefore  is  not  repugnant  to  a  covenant  that  tJie  land 
is  free  from  incumbrances.* 

But  if  the  party-wall  has  not  been  paid  for,  and  under  the  cove- 
nant for  the  building  of  the  wall  the  obligation  to  pay  a  portion  of 
the  cost  of  it  is  not  merely  a  personal  covenant,  but  is  a  burden 
which  runs  witli  the  land  and  binds  the  grantees  of  the  original 
party  to  pay  for  one  lialf  of  the  wall  when  it  is  used,  such  obliga- 
tion is  a  charge  upon  the  land  for  wliich  a  purchaser  who  has  not 
assumed  the  charge  may  maintain  an  action  for  a  breach  of  tiie  cove- 
nant against  encumbrances  in  the  deed  under  which  he  holds.* 

A  party-wall  built  wholly  on  one  of  two  contiguous  lots  of  land 
yet  subject  to  appropriation  and  use  for  all  purposes  of  a  party-wall 
by  the  owner  of  the  other  lot  is  an  encumbrance  upon  the  land  upon 
which  it  stands.^ 

662-  A  deed  which  oODveye  land  autgeot  to  a  party-wall  agree- 
ment, whioh  the  grantee  assumes,  transfers  the  burden  of  the  agree- 
ment to  tlie  grantee,  and  the  covenant  to  pay  for  the  wall  when  used 

'  Leavenworth   Lodge   v.   B^ers,   45  '  Weld  v.  Nichols,  17  Pick.  538, 

Kan.  333,  38  Pac.  Rep.  361.  '  Burr  v.   Lamaster,  30  Neb.  683,  46 

'  Hendricks  v.  Stark,   37   N.  Y.  106.  N.  W.  Rep.  1015,  9  L.  R.  A.  637;  Sav. 

93  Am.  Dec.  549;  Brooks  v.  Cunis,  50  age  v.  Mason,  3  Cush.  500;  Macke;  v. 

N.  Y.  639,  10  Am,  Rep.  545;    Mohr  v.  Harmon,  34  Minn.  168.  24  N.  W.  Rep. 

Parmelee,  11  J.  &  S.  320;  Scoit  v,  Mc  702. 

Millan,  4  N.  Y.  Supp.  434,  ?&  N.  Y.  '  Cecconi  v.  Rodden,  147  Mass.  164. 

T41;    Sebald   V.   Mulholland,   6   Misc.  16  N.  E.  Rep.  749;  Mohr  v.  Panaelee. 

Rep.  349,  36  N.Y.  Supp.  913;  Bertram  v.  11  J.  &  S.  330:  Giles  v,  Dugro,  i  Duer, 

Curtis,  31  Iowa,  46;  Nalle  v.  Paggi,  81  331. 
Tex.  30I,  16  S.W.  Rep.  932.  i  L.  R.  A.  r. 
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forms  a  part  of  the  conraderation  which  he  pays  for  t^e  land.  It  is 
as  mnch  the  duty  of  the  graDtee  to  pay  for  the  wall  ae  it  is  the  duty 
of  one  who  assumes  a  mort^^age  to  pay  the  antotint  of  the  mortgage.' 

III.      Uimg  a  Part/y-waU. 

663.  A  party-wall  is  used  by  the  owner  of  an  adjoining  lot 
within  the  meaning  of  a  party-wall  oontraot  when  he  ereots  a 
building  which  is  supported,  to  some  extent,  by  such  wall.'  "  The 
nse  which  makes  him  responsible  is  the  me  of  the  wall  for  his  own 
6tmctm«,  obtMning  support  for  his  own  structure.  He  must  have 
used  the  party-wall  for  the  support  of  his  own  building;  he  must 
have  broken  into  the  plaintiff's  Wll  for  that  purpose,  or  must  have 
made  use  of  it  by  some  permanent,  physical  attachment  of  some 
sort,  acquiring  support  for  his  own  building  by  that  permanent 
physical  attachment."  * 

One  about  to  erect  a  large  building  adjoining  a  small  building 
already  standing  on  the  line  of  the  adjoining  lot  agreed  witii  the 
owner  of  such  building  ^at  he  would  build  a  party-wall  of  specified 
dimensions,  and  that  the  owner  of  the  adjoining  lot  should  pay  a 
specified  sum  whenever  he  should  make  use  of  said  party- wall  "  for 
the  support  of  any  building  wbidi  might  thereafter  be  constructed 
on  said  premises."  In  constructing  the  party- wall  it  was  necessary 
to  tear  down  the  wall  of  the  existing  building,  and  to  attach  the 
building  to  the  new  wall.  It  was  held  that  the  owner  of  the  old 
building  was  not  liable  to  pay  for  the  wall  under  the  contract  by 
reason  that  in  making  repairs  he  fastened  the  front  wall  of  his  build- 
ing into  the  party- wall;  or  by  reason  that  he  covered  over  the 
party-wall  on  the  inside  of  his  building  with  plaster  and  wainscot- 
ing, and  on  this  hung  gas-fixtures  and  coat-racks;  or  by  reason  of 
making  any  necessary  repairs  of  the  old  building,  which  did  not 
amount  to  a  construction  of  a  new  building.*  As  was  said  in  a 
fflmilar  case  in  Massachusetts,  the  plain  interpretation  of  the  con- 
tract is  that  the  owner  of  the  old  building  incurred  no  liability  to 
pay  for  tJie  value  of  the  wall  until  he  should  make  some  use  of  it  in 
the  erection  of  a  new  building,  or  of  some  addition  to  the  old  one.* 

■  Stewart  v.  Aldrich,  8  Hun.  841.  '  Heiland  v.  Cooper  (Pa.),  38  W.  N. 

'McEwen   v.    Nelson,   40    III.    App.     C.  560, 
372;    Molony  v.  Dixon,  65  Iowa,   136,        •  Fox  v.  Miaslons  Free   School,   «o 
3t   N.   W.   Rep.  488,   54  Am.   Rep,   i;     Mo,  349,  aj  S,  W.  Rep.  17a, 
Zagenbuhler  v.  Gilliam,  3  Iowa,  391.  '  Shan  v.  Hitchcock,  119  Mass.  954, 

per  Colt,  J. 
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664.  One  mokes  use  of  r  partr-wall  within  the  meaning  of  an 
agreement  that  he  shall  poy  half  of  its  value  when  he  uses  it,  if  his 
building  ia  fbstened  to,  or  leans  upon,  the  party-wall  to  snch  an 
extent  as  not  to  be  secure  without  this  support.'  But  the  lateml 
support  to  constitute  a  use  must  be  more  than  merely  incidental. 
Thus,  where  a  wooden  warehouse  is  framed  ag^nst  a  brick  wall 
built  as  a  party-wall,  one  half  on  each  of  two  adjoininfi;  lots,  though 
no  joists  or  other  timbers  are  let  into  the  wall,  if  the  sides  of  the 
building  and  of  the  roof  are  attached  to  the  wall  in  a  permanent 
manner,  there  is  a  use  of  the  wall  which  renders  the  owner  of  such 
^rarehonse  liable  under  a  statute  for  half  of  the  value  of  the  wall.* 

The  erection  of  a  temporary  shed,  ten  feet  high,  and  open  on 
two  sides,  with  one  end  of  its  batten  roof  resting  on  a  scantling, 
nailed  to  a  two-story  partition -wall  on  the  adjoining  lot,  is  not  such 
an  appropriation  of  the  wall  as  will  charge  the  owner  of  the  shed 
with  contribution,  or  justify  his  grantee  in  assuming  that  such  con- 
tribution has  been  paid,  so  as  to  entitle  him  to  make  permanent  use 
of  the  partition-wall  without  contributing  to  its  cost.  "  Now, 
before  a  neighbor  should  be  charged  with  the  burden  of  a  party- 
wall,  it  must  appear  that  he  intended  to  make  it  a  wall  in  common. 
If  the  use  to  which  he  puts  it  is  of  so  slight  and  temporary  a  char- 
acter as  tliat  it  could  not  reasonably  and  fairly  be  said  that  he  in- 
tended to  appropriate  and  utilize  tlie  wall  permanently,  he  should 
not  be  charged  with  the  burden  imposed  by  the  statute.  As  used 
in  this  State,  the  word  "  use  "  has  reference  to  the  habitual  or  per- 
manent employment  of  the  means  to  the  accompliahment  of  a  pur- 
pose; and  this  purpose  is  the  utilization  of  the  standing  wall  as  part 
of  some  permanent  structure.     Temporary  or  provisional  utilizatioti 

'  Kingsland  v.  Tucker,  44  Kua,  gi,  it  is   oat   th«  ooly  use,  and  in  many 

8  N.  Y.  St.  460.     See  decision  of  Court  cases  it  is  not  the  chief  one.     Walls  are 

of  Appeals,  referred  to  below,  revers-  not  only  important  to   support   floors 

ing  Ihis  decision   partly,  at  least,   by  and  roofs,  but  Ihey  are  necessary  to 

reason  of  ihe  terms  of  the  pany-wall  inclose  buildings,  and   make  them  61 

conlracl.     Allen  v.  Cass-Slauffer  Co.,  for   use.     The   evidence   in    this   case 

ti   Pa.  Co.  Ci.  331;  Heiland  v.  Cooper  tends  to  show  that  the  wall  has  been 

{Pa.K  3S  W.  N.  C.  560.  made  an  essential   part   of   the  waie- 

*  Deere  v.  Weir-Shugan  Co.,  gi  house,  and  that  the  use  which  the  de- 
Iowa,  432.  434,  59  N.  W.  Rep.  255.  "  It  fendant  is  making:  of  it  is  designed  to 
is  true  that  a  most  Important  use  of  a  be  permanent,"  Per  Robinson.  J. 
party-wall  ia  to  give  support  to  the  And  see  Nolan  v.  Mendere,  77  Tex. 
buildings  to  which  it  is  common,  as  by  565,  14  S.  W.  Rep.  167, 19  Am.  St.  Rep. 
bearing  weight  of  floors  and  roof,  but  Soi. 
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will  not  suffice  to  cbat^  the  adjoming  owner,  nor  will  flnch  use 
justify  a  purchaser  in  asaumiag  that  all  rights  with  reference  to 
party-walls  between  neighbors  have  been  adjusted. "  ^ 

666.  If  one  ereoto  on  his  own  land  a  wall  for  a  building  against 
a  party-wall  already  erected  on  an  adjoining  lot,  but  does  not  attach 
it  thereto,  and  the  party-wall  is  not  neeeeeary  for  ita  support,  the 
fact  that  he  relies  upon  the  party-wall  for  protection,  and  so  con- 
structs his  own  of  poorer  materials  than  are  generally  used  for  out- 
side work,  does  not  show  such  a  "  use  "  of  such  wall  ae  to  render 
him  liable  for  one  half  of  its  value.' 

If  one  owner,  by  reason  of  defects  in  the  party-wall,  erects  an 
independent  wall  which  touches  the  party-wall  in  some  places,  but 
is  not  tied  or  anchored  to  it,  and  is  sufficient  by  itself  for  the  sup- 
port of  the  building  to  be  erected,  such  incidental  lateral  support 
does  not  constitute  a  use  of  the  party-wall.  This  is  clearly  the  law 
in  case  the  contract  calls  for  the  use  of  the  party-wall  for  the  sup- 
port of  the  beams  of  a  building  to  be  built  adjoining  such  wall.* 

A  purchaser  of  a  lot  of  land  agreed  with  his  grantor  to  erect  a 
party-wall  partly  upon  the  land  of  each,  and  it  was  provided  that 
whenever  tlie  grantor  should  "  use  said  wall  by  erecting  a  building 
on  the  lot  adjoining,  *  *  *  putting  the  joists  of  the  building 
in  said  wall,"  then  he  should  pay  one  Imlf  of  the  cost  of  said  wall. 
The  grantor  afterwards  erected  a  two-story  brick  building  on  the 
adjoining  lot,  capable  of  lasting  many  years,  using  the  party-wall  as 
one  of  the  walls  of  his  building,  but  did  not  insert  his  joists  therein. 
It  was  held  that  he  was  liable  for  one  half  of  the  cost  of  the  party- 
wall,  inasmuch  as  the  use  of  the  wall  was  the  thing  contracted  for, 
and  t^iat  putting  the  joists  into  it  was  only  an  incident.* 

666.  TTslng  a  party-wall  means  making  use  of  it  In  the  prooess 
of  oonstrooting  a  building  on  the  adjoining  lot,  and  the  owner  who 
erects  such  building  is  the  person  who  uses  tlie  wall.  The  liability 
to  pay  for  one  half  of  the  cost  of  the  wall  does  not  extend  to  the 
grantee  or  mortgagee  of  such  building.  The  heirs  or  assigns  of  the 
original  party  to  the  contract  are  not  liable  nnder  it  unless  tiiey 

'Beggs  V.   Duling  (lowEt),  70  N,  W,  Dixon,  65  Iowa.   136,   ai   N.  W.  Rep. 

Rep-   73a,    pet   Deeraer,   J.     See    also  488,  54  Am.  Rep.  r. 

Nolan  V.  Mendere,  77  Tex.  565,  14  S.  'Kingsland   v.   Tucker.    115    N.   Y. 

W,  Rep.  167.  574.  23  N.   E.   Rep.  368,   reversing  44 

•  Sheldon  Bank  v,  Rayce,  84  Iowa,  Hun,  gr.  8  N.  Y.  St.  460- 

388,    50   N.   W,   Rep.   986;   Molony  v,  'Greenwald  v.  Kappes,  31  Ind.  aiG. 
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have  Tised  the  wall.  The  continuaiice  of  the  building  after  its  ereo- 
Hon  is  not  the  nee  of  the  wall  within  the  meaning  of  the  contract.* 

The  party  by  whose  orders  a  house  is  erected  and  an  existing^ 
party-wall  built  by  the  owner  of  the  adjoining  land  is  need  is  the 
builder,  who  is  liable  for  half  the  value  of  the  wall.' 

Where  one  of  two  owners  of  adjoining  lots  rebuilds  the  party- 
wall  between  the  buildings  on  such  lots,  under  a  contract  that  the 
other  owner  shall  pay  part  of  the  cost  of  rebuilding,  when  he 
rebuilds  his  own  house  and  uses  the  new  foundation  and  a  wall,  or 
when  he  Bells  his  house,  an  action  cannot  be  maintained  against  the 
latter  until  he  actually  rebuilds  or  sells ;  and  an  extei^on  by  him 
of  a  frame  house  then  standing  on  the  lot  a  few  feet  towards  the 
street,  and  which  rested  on  the  new  foundation  wall,  was  not 
regarded  as  a  rebuilding  within  the  meaning  of  the  contract.* 

667.  The  sale  of  the  adjoining  lot  has  been  regarded  aa  a  use  of 
a  party-wall  under  aa  agreement  to  pay  part  of  its  oosts  whan  nsad. 
Where  one  builds  a  party -wall  on  the  line  between  his  land  and  that 
of  the  adjoining  proprietor  under  an  agreement  by  the  latter  that 
he  "  will  do  what  is  right  about  it "  when  he  desires  to  use  the 
wall,  the  liability  of  the  latter  to  pay  one-half  of  the  cost  of  the 
wall  arises  upon  the  sale  of  his  lot  to  another,  as  thereby  he  not 
only  renders  it  impossible  for  him  to  use  the  wall  himself,  but  also 
derives  benefit  from  it  by  conveying  to  hie  grantee  the  right  to  use 
it,*  "  Where  a  party  thus  renders  impossible  the  performance  of 
the  contract  upon  his  own  part,  to  the  detriment  of  the  other  con- 
tracting party,  tliere  can  be  no  doubt  of  hie  liability  under  the 
contract,  and  that  a  right  of  action  against  him  immediately 
accrues.  It  would  be  unconscionable  to  allow  one  of  the  parties  to 
a  contract  to  receive  the  benefits  thereof,  and  then  repudiate  it  with 
impunity.  But  we  are  further  of  the  opinion  that  the  sale  of  the 
lot  carrying  with  it  one-lialf  of  the  wall  erected  by  the  owner  of  the 
adjoining  lot  at  his  own  expense  for  the  joint  benefit  of  both  lots 
was  a  use  of  the  wall  within  the  meaning  of  the  contract,  and 
thereby  fixed  the  grantor's  liability.'" 

'Pfeiffer    v.    Matthews.    l6i    Mass.  *Nalle  v.  Paggi,  8i  Tex.  m>i,  i6  S. 

487,  37  N.  E.  Rep.  571.  W,    Rep.    93a;    Rawson    v.    Bell,    4& 

'Davids   v.   Harris,  9    Pa.   St.   501;  Ga.  19. 

Maine  v.  Cumslon.  98  Mass.  317.  'Nalle  v.  Pajgi,  81   Tex.  aoi,   16  S. 

•  Etliston  V.  Morriaon,  3  Tenn.  Ch.  W.   Rep.  932,  933,  13  L.   R.  A.  jo.  per 

s8o.  Marr,  J. 
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WHETUKB  THE  AQBEEMENT  BCKB  WITH  THE  LAND.         [^  668. 

IV.    Whether  the  Affreement  Rtms  with  the  Lamd. 

668.  A  party-wall  ^reemdnt  may  be  a  personal  agreement  bind- 
ing only  the  parties  to  it,  or  it  may  be  a  covenant  ruimiiig  with  the 
land,  and  binding  upon  subsequent  porchasere.  It  is  competent  for 
the  parties  Xa  provide  who  shall  build  the  wall,  who  shall  receive 
pa^'ment  for  it,  and  who  fihall  be  liable  to  make  payment. 
Whether  a  party-wall  agreement  is  personal  or  confititutee  a  charge 
upon  the  lands  is  determined  by  the  expressed  intention  of  the  par- 
ties, and  the  existence  of  any  interest  in  the  land  raised  by  force  of 
its  covenants.  The  agreement  runs  with  and  charges  the  land, 
where  it  provides  that  either  party,  his  heirs  or  assigns,  may  erect  a 
party-wall,  and  that  the  other  party,  his  heirs  or  assigns,  shall  have 
the  right  to  use  the  wall  by  paying  therefor,  at  the  time  the  same 
ahall  be  used,  one-half  of  the  then  value  of  the  portion  so  used,  to 
the  party  who  may  have  erected  the  wall,  his  heirs  or  assigns, 
■especially  if  the  final  provision  is  that  the  agreement  shall  be  con- 
strued as  a  covenant  running  with  the  land.' 

"While  the  authorities  are  not  altogether  harmonious  with  respect 
to  tbe  legal  effects  of  covenants  and  agreements  providing  for  the 
construction  of  party-walls  between  adjacent  piO|)rietor8,  yet  tlie 
decided  weight  of  authority  establishes  the  position  that  an  agree- 
ment under  the  hands  and  seals  of  such  parties,  containing  the  usual 
covenants  and  stipalations,  will,  when  duly  delivered  and  acted 
upon,  create  cross-easements  in  tlie  respective  owners  of  the  adjacent 
lots,  with  which  the  covenants  in  the  agreement  will  mn  so  as  to 
bind  all  persons  sncceeding  to  the  estates  to  which  such  easements 
are  appurtenant.'     "A  covenant  is  said  to  ran  with  flie  land  when 

'  Pillsbury  v.  Morris.  S4  Minn.  492,  11;  Mackey  v.  Harmon,  3f  Minn.  168, 

S6  N.  W.  Rep.  170.  24  N.  W.  Rep,  70a. 

'Molt  V.  Oppenheimer.  135  N.  Y.  '  Roche  v.  Ullmao,  104  III.  i,  ig.  per 
312,  .31  N.  E.  Rep.  1097.  15  N.  Y.  Supp.  Mulkey,  J.,  substantially  in  his  Ian. 
i56.  Gray,  J.. in  theCouriof  Appeals,  guage.  citing  Keieltas  v.  Penfold,  4 
reviews  the  previous  cases  of  Cole  v,  E.  D.  Smith,  na;  King  v.  Wight,  155 
Hughes,  S4  K.  Y.  444;  Scott  v.  McMil-  Mass.  444,  ag  N.  E.  Rep.  644;  Rich- 
Ian,  76  N.  Y.  141,  and  Hart  v.  Lyon.  90  ardson  v.  Tobey,  \t\  Mass.  457,  23 
N.  Y.  663,  and  shows  that  the  agree-  Am.  Rep.  383;  Plait  v.  Eggleston,  ao 
menls  in  those  cases  were  personal  Ohio  St.  414;  Savage  v.  Mason,  3 
only,  and  imposed  no  burden  upon  the  Cush.  500;  Maine  v.  Cumston,  q8 
land.  See,  also,  Guentier  v.  juch,  4  Mass.  317;  Slandish  v.  Lawrence,  iii 
N.  Y.  Supp.  39;  Brown  v.  McKee,  57  Mass.  iii;  Dorsey  v.  St,  Louis,  A.  S 
N.  Y.  684;  Rochev.  Ullman.  104  III.  I,  T.    H.    R.   Co.,   58    111.    65;    Sterling 
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either  the  lisbili^  to  perfonn  it  or  the  right  to  take  advaataf^  of  it 
passes  to  the  assignee  of  the  land.  The  liability  to  perform  snd  the 
right  to  take  advantage  of  this  covenant  both  pass  to  tlie  heir  or 
assignee  of  tlte  land  to  wliicli  the  covenant  is  attached."'  In  a 
recent  case  in  Minnesota,  Mr.  Justice  Mitcliell  said:  "  Without 
going  into  any  general  discussion  of  the  very  abstruse  and  technical 
learning  of  the  books  as  to  what  covenants  do  and  wliat  do  not  run 
with  tlie  land,  it  is  sufficient  to  say  that  it  is  settled  by  the  great 
weight  of  autliority  that  the  covenants  of  party-wall  contracts,  like 
the  one  under  consideration,  do  run  with  the  land  and  that  all  their 
benefits  and  burdens  —  the  liability  to  perform  and  the  right  to  take 
advantage  of  them  —  both  pass  to  the  heir  or  assignee  of  the  land 
to  which  the  covenant  is  attached.  This  doctrine  is  really  of  equi- 
table origin  and  proceeds  upon  the  tlieory  that  such  covenants  are 
not  to  be  considered  as  merely  personal  or  collateral  and  detached 
from  tlie  land;  tliat  they  have  direct  and  immediate  reference  to 
the  mode  of  occupying  and  enjoying  the  land,  and  are  intended  to  be 
beneficial  to  the  owner  as  owner,  and  to  no  other  person;  that  they 
in  effect  create  a  mutual  easement  in  each  tract  for  the  benefit  of 
the  other."  * 

668.  If  the  agreement  raises  mutual  easements  and  shows  an 
intention  that  these  shall  inhere  in  the  land,  it  nuu  with  it.  An 
agreement  under  seal  between  the  owners  of  adjoining  lots,  wliich 
was  duly  acknowledged  and  recorded,  provided  that  either  party 
might  place  a  division  wall  one-half  on  the  land  of  each,  and  that 
tlie  other  party,  upon  using  the  wall,  should  pay  one-half  the 
expense  to  the  extent  of  his  use,  and  that  the  agreement  should 
bind  them,  tlieir  heirs,  assigns  and  representatives  forever.  The 
agreement  was  held  to  nm  with  the  land.  "  There  was  nothing 
which  limited  the  building  of  the  wall  to  the  parties  to  the  agree- 
ment, or  during  their  ownership  of  their  respective  premises.  On 
the  contrary,  it  is  expressly  provided  that  the  agreement  shall  be 
binding  on  them  and  their  heirs  and  assigns  forever,  meaning 
clearly  that  the  heirs  and  afisigns  of  each  shall  succeed  with  the 
estate  to  the  same  rights  and  liabilities  under  the  agreement  which 

Hydraulic  Co.  v,  Williams,  66  111.  393;     an;  Weyman  v.  Ringold,   i  Bradf.  40; 
Rindge  v.  Baker,  57  N.  Y.  aog,  15  Am.     Giles  v.  Dugro.  i  Duer,  331. 
Rep.    475,    nole    to     Spencer's    Case,         ■  Sava^  v.  Mason,  3  Cusb.  500. 
Smith's  Leading  Cases  <6th  Am.  ed.),         '  Kimm  v.  Griffin  <Minn.),  69  N.  W. 
Rep.  634. 
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WHBTHEB  THE  AOKBHSHT  BCB8  WITH  THE  LASD.         [§  670. 

their  predecessor  in  title  had  or  might  have.  »  *  *  Such  being 
the  purpose  of  it,  the  next  qaeetion  is  whether  the  ^reement,  as 
thus  coufitmed,  can  be  carried  into  effect.  We  tliint  it  can  be,  and 
that  it  creates  matnal  covenanta  mnning  with  each  lot.  The  form 
of  the  instrument  is  plainly  safficient.  It  is  ander  seal,  binds  the 
heirs  and  aaaignB  of  the  respective  parties,  and  is  duly  acknowledged 
and  recorded.  The  fact  that  it  does  not  purport  in  terms  to  create 
covenants  running  with  the  land  is  not  of  much  moment.  The 
effect  of  the  instrument  is  to  be  gatliered  from  it  aa  a  whole. 
"Where  one  party  covenants  witli  another  in  respect  of  land,  and  at 
the  same  time  witii  and  as  a  part  of  making  the  covenant,  neither 
parts  with  or  receives  any  title  or  interest  iu  the  land,  nor  creates 
an  easement  or  a  right  in  the  nature  of  an  easement  for  the  benetit 
of  the  land,  such  a  covenant  is  at  best  but  amere  personal  contract.* 
In  the  present  case  the  agreement  created  an  easement  of  use  and 
support  in  favor  of  each  lot-owner,  and  her  successors  in  title,  in 
the  half  of  the  wall  winch  stood  on  the  other  lot,  and  in  the  laud 
under  the  same.  Each  lot  of  land  became  entitled,  therefore,  to 
the  benefits,  and  subject  to  the  burdens  arising  from  the  covenants 
contained  in  the  agreement,  and  relating  to  the  erection  and  main- 
tenance of  the  wall.     They  inhered  in  and  belonged  to  it." ' 

670.  If  the  covenant  is  not  of  a  nature  that  the  law  permits  to 
be  attached  to  the  estate  as  a  ooveoant  running  with  the  land, 
it  cannot  be  made  such  by  agreement  of  the  parties.'  Where  the 
agreement  is  nothing  more  than  a  simple  contract  which  in  law  has 
no  greater  force  than  a  license,  tliere  is  no  priority  of  contract  or 
estate  which  will  anthorize  a  recovery  upon  it  in  an  action  at  law. 
The  contract  is  in  such  case  personal,  is  not  assignable  at  law,  and 
the  right  to  enforce  it  and  the  liability  upon  it  rests  with  the  parties 
to  it  alone.*  "  But  it  is  said  that,  hy  express  contract  between  Uie 
parties,  the  agreement  was  to  be  construed  as  a  covenant  nmning 
with  the  land.     That,  however,  is  a  matter  of  no  importance.     The 

'  Morse  V.  Aldrich,  ig  Pick.  449;  Sav-  Holden  v,   Gibson,   16    III,   App.  411; 

age  V.  Mason,  3  Cuah.  500;  Bronson  v.  Brewer  v.  Marshall,  iS  N.  J.  Eq.   337. 

Coffin,  loS  Mass.  175.  11  Am.  Rep.  335,  19  N.  J.  Eq.  537,  97  Am.  Dec.  07g. 

118  Mass.  156;  Korcross  v.  James,  140  'Joy  v,   Boston   Penny   Sav.   Bank, 

Mass.  188,  190,  3  N.  E.  Rep.  946.  ns  Mass.  60;  Wilmnit  v.  M'Grane,  45 

'  King  V.  Wight,  t  j;  Mass.  444,  446,  N.  Y.  Supp.  33.  per  Rumsey.  J.,  citing 

2g  N.  E.  Rep.  644,  per  Morton,  J.  Masury  v.  Southworth,  9  Ohio  St.  340, 

'Gibson  v.   Holden,   115    111.   199,  3  348. 
N.    E.    Rep.   383,    56    Am.    Rep.    146; 
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covenant  runs  with  the  l&nd  as  the  necesBary  reeolt  of  the  relation 
of  the  parties  who  make  the  covenant  at  the  time  it  ia  made,  and 
becanee  the  parties  making  the  covenant  have  interests  in  the  lands 
which  are  the  subject  of  it.  The  contracting  parties  may,  by  the 
express  terms  of  their  contract,  provide  tliat  the  covenant  shall  not 
mn  with  the  land,  although,  if  nothing  was  said  abont  it,  it  would 
so  run;  bat,  however  clearly  and  strongly  ezpreesed  may  be  the 
intent  and  agreement  of  the  parties  that  the  covenant  shall  mn  with 
the  land,  yet,  if  it  be  of  such  a  character  that  the  law  does  not  per- 
mit it  to  be  attached,  it  cannot  be  attached  by  agreement  of  the 
parties,  and  the  assignee  will  take  the  estate  clear  of  any  such 
covenant." 

671.  Acoording  to  all  the  authoritieB  It  ia  certain  that  a  partr- 
wall  coveiiant  nma  with  the  land  when  it  ia  so  Intended  and  there 
ia  a  privity  of  estate  between  the  partieB.  "  A  covenant  is  said  to 
run  with  the  land,  when  either  the  liability  to  perform  it,  or  the 
right  to  take  advantage  of  it,  passes  to  the  assignee  of  the  land. 
The  liability  to  perform,  and  the  right  to  take  advantage  of,  tliis 
covenant,  both  pass  to  the  heir  or  assignee  of  the  land  to  which  the 
covenant  is  attached.  This  covenant  can  by  no  means  be  consid- 
ered as  merely  personal  or  collateral,  and  detached  from  the  land. 
There  was  a  privity  of  estate  between  the  covenanting  parties  in 
the  land  to  which  the  covenant  was  annexed.  The  covenant  is  in 
terms  between  the  parties  and  their  respective  heirs  and  assigna;  it 
has  direct  and  immediate  reference  to  the  land;  it  relates  to  the 
mode  of  occupying  and  enjoying  the  land ;  it  is  beneficial  to  the 
owner  as  owner,  and  to  no  other  person;  it  is  in  truth  inherent  in 
and  attached  to  the  land,  and  necessarily  goes  with  the  land  into 
the  hands  of  the  heir  or  assignee. "  ^ 

673.  Where  one  ownii^  adjoining  lots  of  land  oonveya  one  of 
them  by  a  deed  which  contains  a  party-wall  agreement,  thia  becomes 
a  oovenEuat  running  with  the  land.  Snch  a  deed,  duly  acknowl- 
edged  and  recorded,  contained  the  following  clause:  "  It  is  under- 
stood and  agreed  that  the  partition  wall  of  any  building  hereafter 
erected  upon  the  granted  premises,  or  the  adjacent  lot  on  either 
side,  may  be  placed  one-half  on  the  granted  premises  and  one-half 
on  the  adjacent  lot,  and  the  owner  of  the  lot  adjacent  to  such  build- 
ing so  erected  shall,  whenever  he  uses  snch  wall,  pay  one-half  the 

'  Savage  v.  Mason.  3  Cush.  500,  505,  per  Fletcher,  J. ;  Brewer  v.  Manhall,  ig 
N.  J.   Eq.  337. 
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cost  of  the  same,  or  bo  maoh  thereof  aa  he  maj  Qse."  A  grantee 
erected  a  partition  wall,  one  half  on  the  granted  premises,  and  one 
half  upon  the  adjoining  land  of  the  grantor.  The  grantor  then 
conveyed  hiB  adjoining  lot  to  another  by  a  deed  with  covenants  of 
warranty  against  all  encmubrances,  and  this  grantee  in  like  terms 
tonveyed  to  still  another,  who  bailt  a  house  thereon  and  made  use 
of  BO  much  of  the  partitioa  wall  ia  stood  upon  the  land  conveyed  to 
him.  It  was  held  that  this  last  grantee  was  liable  to  the  grantee  of 
the  other  lot  who  built  the  wall,  either  according  to  the  covenant 
in  the  deed  to  him  or  according  to  the  value  of  the  wall.' 

673.  Some  authoritiefl  liold  to  the  rola  that  a  covenant  relating 
to  a  party-wall  to  be  built  does  not  run  with  the  land  unless  there 
is  some  privity  of  estate  between  the  covenantor  and  the  purchaser 
of  the  land  so  burdened.'  "  The  obligation  of  all  contracts  is 
ordinarily  hmited  to  those  by  whom  they  are  made,  and  if  privity 
of  contract  be  dispensed  with,  its  absence  must  he  supplied  by 
privity  of  estate." ' 

674.  Aooordiugly  there  is  muoh  aathority  to  the  efleot  that  a 
covenant  or  agreement  between  adjolniiig  proprietors  to  build  a 
party-wall,  where  there  ia  no  relation  of  vendor  and  purohaser,  is 
personal  to  both  parties.  The  right  to  exact  payment  does  not  pass 
to  the  grantee  of  the  one,  and  the  obligation  to  pay  does  not  rest 
upon  the  grantee  of  the  other.  The  one  building  the  wall  is 
entitled  to  recover  the  amount  agreed  to  be  paid  by  the  other, 
though  the  wall  was  first  used  by  the  grantee  of  the  latter,  and 
though  the  builder  of  tlie  wall  had  conveyed  liis  lot  to  the  same 
grantee.  The  contract  to  pay  for  the  party-wall  is  personal  to  the 
builder  of  the  wall  and  does  not  pass  to  his  grantee.*    The  contract 

■  Richardson    v.    Tobey,    I3I  Mass.  v.  McMillan,  76  N.  Y.  141,  8  Dalj,  330, 

457,  23  Am.  Rep.  283.     To  like  effect,  4  N,  Y.  Supp.  434;  Cole  v.  Hnghes,  54 

see  MithoS  v.   Hughes,  J  Ohio  C.  C.  N.  Y.  444,  13  Am.  Rep.  6ri;    Kearr  v. 

130.  Sossan,  9  N.  Y.  St.  Rep.  25;  Hanha  v. 

■Spencer's  Case.  5  Coke  Rep.  16a,  i  Reid.  45  N.  Y.  415;   Cuniss  v.  White, 

Smith's  L.ead.  Gas.  lol^;  Webb  v.  Rus-  Clarke  Cb.   jSg;   Frohman  v.   Dickin- 

scli,  3T.  R.  393;   Ruling  V.  Chester.  19  son.  II  Misc.   Rep.  g,  31  N.  Y.  Supp. 

Mo.  App.  607;  Brewer  v.  Marshall,  18  S51,   i  N.  ¥.  Annot.  Cas.  33a;  SebaJd 

N.  J.  Eq.  337;  Davids  v.  Harris,  9  Pa.  v.  MulholUnd,  6  Misc.  Rep.  349,  a6  N. 

St.  501;  Cole  V.  Hughes,  54  N.  Y.  444.  Y.  Supp.  913;    Weeks  v.  McMillan,  13 

13  Am.  Rep.  611.  Daly,    139:    Squier   v.   Townshend,    a 

•Cole  r.  Hughes,  54  N.  Y.  444.448.  City  Ct,  142;    Squires  v.   Plnkney,  13 

13  Am.  Rep.  611,  per  Earl,  C.  N.  Y.  St.  Rep.  749;    Coffin  v.  Talman, 

*Hart  V.  Lyon,  90  N.  Y.  663;  Scott  8  N.  Y.  46S;  PiUsbury  v.  Morris,  54. 
[35]  645 
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to  pay  for  tlie  wall  when  used  by  die  owner  of  the  adjoining  lot  is 
also  personal  to  him,  and  is  not  discharged  by  his  conveyance  to 
another.'  It  is  even  lield  that  under  such  agreement  payment  can- 
not be  enforced  by  the  grantee  of  the  party  who  built  the  wall, 
though  the  agreement  also  provided  that  it  should  be  construed  as  a 
covenant  running  with  the  land.' 

675.  When  the  oontraot  is  personal  the  use  of  tlie  wall  by  a 
grantee  of  the  original  party  is  a  use  of  It  by  him  within  the  mean- 
ing of  the  contract.'  According  to  some  decisions,  a  subsequent  or 
remote  grantee  of  tlie  original  party  to  the  agreement  is  not  bound 
to  pay  for  any  part  of  the  wall,  though  be  first  uses  the  wall  which 
he  finds  already  constructed  partly  upon  his  land,  and  though  he 
porchased  with  knowledge  of  the  agreement  and  of  the  fact  that 
the  payment  agreed  upon  had  not  been  made.* 

676.  The  purohaser  of  the  estate  burdened  with  the  liability  to 
pay  a  part  of  the  ooet  of  a  party-wall  whenever  he  shall  use  it,  is 
not  liable  in  an  action  at  law,  unless  the  covenant  to  pay  is  one  run- 
ning with  the  land.  A  covenant  does  not  run  with  the  land,  unless 
there  was  a  relation  of  privity  of  estate  between  the  covenantor  and 
the  covenantee  at  the  time  the  covenant  was  made.  If  one  making^ 
ench  covenant  neither  parts  with  nor  receives  any  interest  in  the 
land  as  a  part  of  the  covenant,  this  is  at  best  merely  personal  and 

Minn.  4gi,  56  N.  W.  Rep.  170;    Bloch  pass  to  a  granlee  of  the  building  of 

V.  Isham,  28  Ind.  37,  92  Am.  Dec.  297;  which  it  was  a  part  by  a  coitvejrance  of 

Gibson  V.  Holden,  115  111.  199,  3  N.  E.  the  lot  and  building  with  its  appurte- 

Rep.  28a,  56  Am.  Rep.  146, 16  111.  App.  nances.     The    claim,    moreover,    wa* 

411;    Bchreos  v.   Hoxic,  36   III.  App.  only  a    personal   charge   agaiost    the 

417;   Huling  V.Chester,   19  Mo.  App.  builder  of  the  second  house.     Hart  v. 

607;   Todd  V.   Stokes,  10  Pa.  St.  IJS;  Kucher,  s  S.  &  R.  i;  Gilbert  v.  Drew, 

Gilbert  V.  Drew,  to'Pa.  St.  219;  Davids  10  Pa.  St.  aig;  Todd  v.  Stokes,  10  Pa. 

V,    Harris,    9    Pa,    St,    Soi;    Hart   v,  St.   ISS;    Bell   v.   BronsoQ,   17  Pa.  St. 

Kucher.  5   S,  &  R.    i;    Nalle  v.  Paggl  363.     This  was  changed  by  the  statute 

(Tex,),  9  S.  W.  Rep.  205.  i  L.  R,  A.  33,  of  Apr.  10.  1849,     See  g  «W. 

'  Frohman    v,    Dickinson,   11    Misc.  'Sebald  v.  Mulholland.  6  Misc.  Rep. 

Rep.  9,  31  N,  Y.  Supp.  8si.     Under  a  349,  11   Misc.  Rep.  714,  ^6  N.  Y.  Supp. 

statute   of    Pennsylvania   which    pro-  913,  31  N,  Y.  Supp.  S63. 

vided  that  "  the  Rrst  builder  shall  be  ■  Scott  v.  McMillan.  8  Daly,  310,  4  N. 

reimbursed    for   one    moiety    of    the  Y.  Supp.  434;  Squires  v.  I^nkney,  ij 

charge  of  the  party-wall,"  it  was  held,  N.  Y.  Si,  Rep,  749' 

that  the  claim  to  compensation  for  the  '  Cole  v.   Hughes,   54  N.  Y.  444,  13 

use  of   the  wall  was  personal   to  the  Am.  Rep.  611;   Scott  v.  McMillan.  7fr 

£rst  builder,  a  mere  chose  in  action,  N.  Y.  141.  8  Daly,  320,  4  N.  Y.  Supp. 

and  not  a  lien  on  the  land,  and  did  not  434;  Weeks  v.  McMillan,  13  D*ly,  139. 
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does  not  bind  liis  grantee.'    This  is  the  strict  rale  of  law,  which  is 
not  everywhere  adhered  to. 

677.  There  are  oases  however  in  whioli  it  is  held  that  an  equity 
attaches  to  the  property,  where  one  purobases  with  iLnowladge 
that  liis  grantor  or  other  predecessor  in  tiie  title  has  entered  into 
such  a  covenant  or  agreement  and  has  conveyed  tlie  land  without 
fulfilling  the  same.  "The  duty  of  paying  for  one-half  the  wall 
being  a  continuing  liability  resting  upon  the  owner  of  the  lot  in  his 
character  of  owner,  and  this  not  having  been  paid  at  the  time  of 
appellant's  purchase,  it  is  to  be  presumed  that  in  becoming  a  pur- 
chaser, and  tlius  assuming  the  relation  of  owner  himself,  he  paid 
less  for  the  property  by  the  amount  of  the  incumbrance  than  he 
odierwise  woidd  have  done.  Such  being  the  case,  it  would  now  be 
highly  inequitable  to  permit  him  to  enjoy  the  benefit  of  tlie  wall 
without  reimbursing  the  owner  of  the  wall  for  one-half  its  cost."  ' 

In  equity  the  rules  at  law  as  to  the  necessity  of  the  covenant's 
running  with  the  land  tiave  been  held  not  to  apply;  nor  in  equity  is 
there  any  necessity  of  there  being  a  contemporaneous  privity  of 
tenure  or  estate,  in  order  to  make  the  covenant  something  more 
than  a  personal  one  and  to  fasten  it  upon  tlie  land  mentioned  in  the 
covenant.  "  In  order  to  successfully  invoke  equitable  interposition 
in  oases  of  this  sort,  all  that  is  necessary  is  a  valid  agreement  or 
covenant,  and  notice  thereof  t»  the  purchaser.  When  these  things 
are  shown,  a  court  of  equity,  disregarding  the  technical  rules  of 
law,  and  looking  alone  to  the  substance  and  justice  of  the  agree- 
ment, Buch  as  the  one  now  before  us,  will  enforce  it  as  well  against 
the  purchaser  with  notice  as  against  the  original  party,"  * 

678.  A  purohaser  who  makes  uae  of  a  vail  withoat  paying 
therefor,  with  full  notioe  of  the  &ota,  is  liaUe,  according  to  some 
authorities,  to  the  party  who  built  the  wall  or  to  his  grantee,  in  an 
action  at  law  to  recover  half  of  its  cost.  "  This  liability  is  based 
upon  the  benefit  he  receives  from  the  use  of  the  wall,  which  was 
erected  with  his  neighbor's  money,  and  the  full  notice  he  possesses 
that  his  grantor  had  not  pwd  for  the  wall."*     Where  the  covenant 

'  Sharp  V.  Cheatham.  88  Mo,  498,  57  'Sharp  v.  Cheatham,  88  Mo.  498, 
Am.  Rep.  433;  Cole  v.  Hughes.  54  N.  503,  57  Am.  Rep.  433,  per  Sherwood,  J. 
Y.  444.  13  Am.  Rep.  611.  *  Pew  v.  Buchanan,  7a  Iowa,  637, 638, 

•Roche 
Mulke)r,  J 


444.  13  Am.  Rep.  611.  •  Pew  v.  Buchanan,  7a  Iowa,  637, 638, 

Roche  V.  Utlman,  104  IIL  I,  19,  per    34  N.  W.  Rep.  453,  per  Beck.  J.      And 
ilkejr,  J.  see  Wickersham  v.  Orr,  g  Iowa,  253,  74, 
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§§  679,  680.]  PABTT-wALLa. 

ia  relation  to  the  party- wall  is  one  that  mns  with  the  land  the 
obligation  to  pay  rests  upon  the  grantee  who  oses  the  wall.  "  It  is 
in  fact  and  in  contemplation  of  the  parties  a  covenant  for  the  bene- 
fit of  both  parcels  of  land,  and  affecting  in  a  snbetantial  way  the 
mode  of  their  enjoyment  by  their  respective  owners,  and  the  obliga- 
tion to  pay  the  appropriate  consideration  was  by  terms  of  the 
covenant  placed  npon  those  who  should  sncceed  to  the  promisor's 
title  and  enjoy  the  reserved  right  of  nsing  the  wall. "  ' 

A  party-wall  contract  provided  that  one  of  two  adjoining  owners 
should  build  a  party-wall  and  that  tlie  other,  his  heirs  and  assigns, 
should  pay  tiie  party  who  erected  the  wall  one-half  the  value  of 
auch  wall  when  he  or  his  heirs  or  assigns  sliould  use  the  same.  The 
contract  was  dnly  acknowledged  and  recorded.  After  the  wall  was 
built  the  owner  of  the  vacant  lot  conveyed  the  same  by  general  war- 
ranty deed,  and  the  title  passed  through  successive  conveyances  to  a 
purchaser  who  appropriated  and  used  the  wall.  It  was  held  that 
the  original  party  to  tlie  contract  was  primarily  and  personally 
liable  to  tJie  successor  in  title  of  the  party  who  built  tlie  wall  for 
one-half  the  value  of  such  wall;  and  that  tiie  successive  grantees  of 
the  party  who  undertook  to  pay  for  the  wall  were  liable  in  the 
inverse  order  of  their  deeds.' 

679.  The  record  of  a  party-wall  agreement  that  runs  with  the 
land  is  eonatractiva  notlae  to  all  purohosera  of  the  land  affected  by 
it,  and  is  as  effectual  and  binding  as  actual  notice.' 

But  if  the  contract  is  personal  only,  and  do^  not  run  witli  the 
land,  constructive  notice  by  the  record  does  not  bind  subsequent 
purchasers.  They  are  not  bound  by  such  contract,  even  if  they 
have  notice  of  it.* 

680.  The  property  in  a  party-wall  under  a  ooTenant  numing 
with  the  land  is  in  the  party  who  builds  the  wall,  until  he  conveys 
the  building  of  which  the  party- wall  is  a  part;  but  by  his  convey- 
ance without  reservation  the  property  in  the  whole  wall  passes  to  his 

Am.   Dec.  348;    Plan  v.  Egglcston,  30  54  N.  W.  Rep.  56s;  King  v.  Wight,  155 

Ohio  St.   414;    Garmire   v.   Willy,    36  Mass.  444,  aq  N.  E.  Rep.  644;  Knowtes 

Neb.  340.  54  N.  W.  Rep.  562.  v.  Ott  (Tes,  Civ.  App.).  34  S.  W.  Rep. 

'  MEthon  V.  Hughes,  5  Ohio  C.  C.  395. 

i»o,  123,  per  Shattuclc.  J.  *  Cole   v.   Hughes,  54  N.   Y.  444.  13 

•Knowles  v.  Olt  (Tex.   Civ.  App.),  Am.  Rep.  611;  Nalle  v.   Paggi  (Tex.), 

34  S.  W.  Rep.  395.  g  S.  W.  Rep.  soj,  I  L.  R.  A.  33. 

■Garmire    v.   Willy,   36    Neb.    34°. 
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WHETUEB  THE  AQOKEUK^T  RUNS  WITH  THE  LA.ND.     [§§  681,  682. 

grsDtee  who  may  enforce  the  agreement  af^inet  the  owner  of  the 
adjoining  land  when  he  shall  make  nee  of  the  wall.' 

Wlere  one  builds  a  wall  partly  on  the  land  of  his  neij^hbor, 
nnder  so  agreement  that  his  neighbor  shall  have  tlie  right  to  use  it 
when  he  pays  half  the  cost  of  it,  the  wall  does  not  become  a  party- 
wall  nntil  this  condition  is  complied  with.' 

681.  The  original  party  to  a  party-wall  Dorenant  ia  nndar  no 
obligation  to  pay  any  part  of  the  cost  of  the  wall,  if  he  makes  no 

use  of  it;  but  his  grantee  who  has  used  the  wall  is  the  person  liable 
for  such  payment.*  When  the  agreement  provides  that  when  the 
lot  adjoining  that  on  which  the  party-wall  is  first  erected  shall  be 
built  upon  and  the  wall  used,  the  owner  of  said  adjoining  lot  shall 
pay  half  the  cost  of  the  wall,  neither  he  nor  his  grantee  with  notice 
can  use  the  wall  without  compliance  with  the  terms  under  which  it 
was  built.  When  either  of  them  m^es  use  of  the  wall,  the  law 
implies  an  assumpsit  for  one  half  the  cost.  The  agreement  in  such 
case  defines  the  rights  of  the  grantee  who  may  become  the  owner 
of  die  adjoining  lot;  and  the  liabiBty  for  payment  arises  oat  of  the 
exercise  of  those  rights.* 

683<  Under  suoh  an  agreement  the  grantee  of  the  owner  who 
built  the  party-wall  may  reoover  from  tlie  grantee  of  the  other  lot, 
whenever  the  latter  makes  use  of  the  wall  as  a  party-wall.  The 
payment  is  deemed  to  be  due  to  him  whose  property  is  taken  and 
used,  although  the  agreement  and  the  deeds  may  not  explicitly 
direct  the  payment  to  be  made  to  him.' 

'Maine  v.  Cumston,  9S   Mass.   317;  'Standish    v.   Lawrence,   iii   Mass. 

Richardson  v.  Tobey,  131  Mass.  457,  23  iii;  Maine  v.  Cumston,  g&  Mass.  317: 

Am.  Rep.  283;    Eberly  v.  Behrend,  30  Richardson  v.  Tobey,   I3i  Mass.  457, 

D.   C.   ais,     19    Wash.    L.    Rep.    759;  33  Am.  Rep.   2B3;   Gannire   v.  Willy, 

Thomson  v.  Curtis,  a8  Iowa,  aig;  Pew  36  Neb.  340,  54  N.  W.  Rep.  56a;  Stehr 

V.   Buchanan,  71  Iowa.  637,  34  N.  W.  v.  Raben,  33  Neb.  437,  50  N.  W.  Rep. 

Rep.  453,   under  ihe  statute  of  Iowa;  327;  Jordan  v.   Kraft,  33  Neb.  844,   51 

Tomblin    v.    Fish,    tB    III.   App.   439;  N.  W.  Rep.  386;  Burr  v.  Lamaater,  30 

Piatt  V.   EfTgleston,   so  Ohio  St.  414;  Neb.  688.  46  N.  W.  Rep.  1015. 

Mithoff  V.  Hughes,  5  Ohio  C.  C.  lao;  'Standish    v.   Lawrence,   iii    Mass. 

McGittigan   v.    Evans,    8    Phila,    364;  iii,  per  Wells,  J. 

Durel     V.     Boisbianc,     i     La.      Ann.  '  Brown  v.  Penti,  i  Abb.  Dec.   337, 

407;    Murrell   v.   Fowler,    I    La.  Ann.  decided  by  an  equally  divided  court. 

165;  Lavillebeuvre  v.  Cosgrove,  13  La.  but   followed   in   Burlock   v.    Peck,   a 

Ann.  323.  Duer,  90;  Enov.  Del  Vecchio.  4  Duer. 

'Masson's   Appeal,   70   Pa.    St.   36;  S3,  6  Duer.  17:    Keieltas  v.  Penfotd,  4 

Glover  V.  Mersroan,  4  Mo.  App.  90.  E.     D,    Smith,     122;     Richardson     v. 
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683.  An  aotion  at  lav  may  be  maintaiiLed  to  reoorer  of  one 
using  a  party-wall,  under  the  usual  party-wall  covenant,  lib  pro- 
portion of  the  cost  of  the  same.'  Though  such  agreement  creates 
an  equitable  oasement  or  charge  upon  the  land  of  the  party  who 
does  not  build  the  wall,  in  favor  of  the  party  who  does,  which 
might  be  enforced  by  an  appropriate  equitable  suit,'  an  action  at 
law  may  be  muntained  against  the  party  liable  for  a  portion  of  the 
cost  or  valne  of  the  wall/ 

684.  If  the  party^wall  agreement  proTides  that  the  value  of  the 
wall  used  by  the  attjoinuig  owner  shall  be  fixed  by  an  appraisal 
by  third  persona,  a  demand  for  payment  and  an  action  to  recover 
therefor  before  such  appraisal  is  made,  or  something  is  done  to  pre- 
vent or  avoid  it,  it  is  premature.*  If  tlte  party  liable  to  pay  for 
the  wall  joins  in  the  arbitration  he  concedes  his  liability  to  pay  the 
amount  of  the  award,  and  cannot  repudiate  Ms  liability  after  the 
award  is  made.' 

686.  It  is  no  defense  to  a  suit  for  half  the  oost  of  a  party<waU 
that  before  It  was  used  it  had  been  Impaired  by  fire,  and  the 
builder  had  oolleoted  insuranoe,  in  case  the  agreement  provided 
that  the  one  who  uses  the  wall  shall  pay  one  half  the  cost  of  the 
wall  whenever  he  uses  it.  It  is  no  defense  under  such  contract  that 
the  party  who  subsequently  uses  the  wall  is  obliged  tj  pay  oat 
money  for  repairs  before  using  it.  The  contract  in  stich  case  is  to 
pay  half  the  cost  of  the  wall,  and  not  half  of  what  the  wall  might 
reasonably  be  worth  at  ti,e  time  he  should  use  it.* 

Tobey,  lai   Mass.  457,  73  Am.  Rep.  'Gannire  v.  Willy,  36  Nei).  340,  54 

283;    Thompson   v.   Curtis,   aS    Iowa,  K.  W.  Rep.  563;  Keating  v.  Korfbage, 

aag;  Lavillebeuvre  v.  Cosgrove,  13  La.  88   Mo,   524;    Machey  v.   Hannon.   34 

Ana.   334;    Bruning   v.  New   Orleans,  Minn.  16S,  34  N.  W.  Rep.  70a;  Burr  v. 

C.  &B.  Co.,  12  La.  Ann.  S4i;  Murrell  Laniasier.  30  Neb,  688;  46  N.  W.  Rep. 

V.  Boisblanc,  I  La.  Ann.  407.  loi;,  g  L.  R.  A.  637;  Stehr  v.  Rabea, 

'  Walker  v.  Slelson,  162  Mass.  86,  38  33  Neb.  437,  50  N.  W.  Rep.  337. 

N.   E.  Rep.  18;    Richardson  v.  Tobey,  'Thorndike      v.      Wells     Memorial 

lai    Mass.    457,    a3    Am.    Rep.    283:  Asso.,   146  Mass.  619.   16  N.  E.  Rep. 

Standish  v.  Lawrence,  in  Mass.  iii;  747. 

Maine    v.    Cumslon,    9S     Mass.    317;  *  Bedell  v.  Kennedy,  109  N.   Y.  153. 

Cutter  V.  Williams,  3  Allen,  196;  Sav-  16  N.  E.  Rep.  326,  38  Huo,  510. 

age  V.  Mason,  3  Gush.  500,  '  Thornton  y.  Royce,  56  Mo.  App. 

'  Stehr  V.  Raben,  33  Neb.  437,  50  N.  179. 
W.  Rep.  327. 
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WINDOWS  AKD   OTHER   OPENISOS    IN. 


686.  One  who  builds  a  portr-wall  under  the  usual  agreement 
with  the  adjoining  proprietor  has  a  lien  upon  the  land  of  such 
proprietor  uBing  such  wall  for  the  compenaatioa  due  under  such 
agreement,'  according  to  the  decisions  in  BOme  States. 


V.  Windmca  and  Other  Openings  In. 
687.  Keither  owner  of  a  partf-wall  has  the  right  to  leave  or 
make  openings  tbr  doors  or  windows  in  It.*  "Tlie  ownership  of 
the  land  nnder  a  party-wall  remains  in  the  several  owners,  subject 
to  the  easement  of  supporting  the  building  upon  each  lot  by  means 
of  the  common  wall.  This  easement  is  limited  to  what  is  necessary 
for  that  purpose.  The  maintenance  of  windows  by  one  owner 
against  the  objection  of  the  other  is  inconsistent  with  the  title  and 
rights  of  the  latter.  Qy  usage  the  words  '  party-wall '  and  '  par- 
tition-wall '  havo  come  to  mean  a  solid  wall.  Various  reasons  of 
inconvenience  or  peril  liave  been  assigned  for  tlie  doctrine,  but  they 
are  all  referable,  we  think,  to  the  general  doctrine  that  the  ease- 
ment is  only  a  limited  one,  and  it  is  not  to  be  extended  so  as  to 


'  Nelson  v,  McEwen.  35  III.  App, 
100;  Roche  T.  Ullman,  IC4  III.  11;  Gib- 
son V.  Holden.  lis  HI.  199,  3  N.  E. 
Rep.  aSa,  56  Am.  Rep.  146;  Stehr  v. 
Raben,  33  Neb.  437.  5°  N.  W.  Rep. 
327- 

'Al*bMU!  Graves  v.  Smith,  S7  Ala. 
4SO,  6  So.  Rep.  30S,  5  L.  R.  A.  398. 

BclMran:  Pierce  v.  Lemon,  2  Houst. 
519. 

Biitriet  of  OolmnbU:  Bartley  v. 
Spaulding,  21  D.  C.  47;  Corcoran  v. 
Nailor,  6  Mack.  580. 

nUnoU:  Gibson  v.  Holden.  115  111. 
199.  3  N.  E.  Rep.  aSa;  Ingals  v. 
Plamondon,  75  111.  118;  Field  v. 
Leiter,  ri8  111.  17,  6  N.  E.  Rep.  877. 

T"i1fB''^  :  Bloch  V.  Isham,  a8  Ind.  37, 
9a  Am.  Dec.  287. 

low* :  So  provided  by  sialute. 
Annot.  Code  1888,  g  3196;  Sullivan  v. 
Grafiort,  35  Iowa,  531. 

Looltlui* :  Lavillebeuvre  v.  Cosgrove, 
13  La.  Ann.  333;  OldsleJn  v.  Firemen's 
Build,  Asso.,  44  L«.  Ann.  49a,  10  So, 
Rep.  gaS. 


Normille  v.  Gill,  159 
Mass.  4a7,  34  N.  E.  Rep.  543. 

KiMonrl :  Harber  v.  Evans,  101  Mo. 
661,  14  S.  W,  Rep.  750,  10  L.  R,  A.  41, 
ao  Am.  St.  Rep.  646. 

ITew  Jcaver:  Traute  v.  White,  46  N. 
J.  Eq.  437,  19  Atl,  Rep.  196. 

Fnr  York:  National  Commercial 
Bank  v.  Gray,  71  Hun,  295:  St.  John 
V.  Sweeney,  59  How.  Pr.  175;  Sweeney 
V.  St.  John,  a8  Hun,  634;  Nash  v. 
Kemp,  li  Hun,  S9a:  Brooks  v.  Curtis, 
50  N.  V.  639,  10  Am,  Rep.  545:  Part- 
ridge V.  Gilbert,  15  N.  Y.  601.  614,  69 
Am.  Dec.  63a;  Cutting  v.  Stokes,  7a 
Hun,  376.  as  N.  Y.  Supp.  365. 

Ohio:  Dawson  v.  Kemper.  32  W.  L. 
Bull.  15. 

FanniTlTMilK :  Milne's  Appeal,  Si  Pa. 
St.  54;  VoUmer's  Appeal.  61  Pa.  St. 
irS;  Gordon  v.  Milne,  10  Phila,  15; 
Vansyckel  v,  Tryoo,  6  Phila.  401: 
Roudet  V   Bedell,  I  Phila.  366. 

Tbzbc;  Dauenhauei  v.  Devine,  st 
Tex,  4B0,  3a  Am.  Rep.  6a7. 
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§§  688,  689.]  PAHTY-WALLB. 

include  rigbte  and  privileges  not  belonging  to  the  charactei'  of  a 
wall  which  is  to  be  owned  in  common,  and  in  which  the  right*  of 
each  owner  are  equal."  ' 

If  the  wall  ia  not  a  party-wall,  there  is,  of  course,  no  objection 
to  tlie  builder's  leaving  openings  in  it  for  windows.  Thus,  where 
one  owner  increases  the  height  of  a  party -wall  by  adding  one  or  more 
Btories  thereto  under  such  circumstances  that  the  additien  does  not 
become  a  party- wall,  he  is  not  preclnded  from  making  windows  in  it.* 

688.  One  owner  of  a  partr-wall  oannot  autgeot  to  it  to  any 
additional  burden  beyond  its  use  as  a  wall  in  oommon.  Any  other 
nee,  such  as  making  openings  in  it,  subjects  it  to  a  servitude  foreign 
to  the  objects  and  purposes  of  such  wall  under  the  usual  party-wall 
f^reement,  or  under  a  statutory  provision  to  like  effect.  Such  lim- 
itation of  the  use  of  a  wall  may  be  asserted  either  before  or  after 
the  wall  has  become  one  in  common  by  each  party's  paying  hi» 
proportionate  share  of  its  cost.'  One  may  be  enjoined  from  making' 
openings  for  doors  or  windows  in  a  party-wall,  though  there  is 
neither  any  allegation  nor  proof  that  the  other  owner  intends  ever 
to  use  the  wall.  Whether  the  other  party  intends  to  use  the  wall 
or  not  is  quite  immaterial,  since  he  has  acquired  a  valuable  right  in 
the  wall  which  might  be  the  subject  of  a  sale  and  transfer,  and  he 
should  be  protected  in  this  right,* 

If,  however,  one  building  a  party-wall  leaves  openings  for  win- 
dows therein,  with  the  knowledge  and  consent  of  the  owner  of  the 
adjoining  lot,  the  latter  cannot  afterwards  change  his  mind  and 
claim  that  the  insertion  of  the  windows  was  a  violation  of  the  party- 
wall  agreement  between  the  parties.* 

689.  A  provision  in  a  party-wall  contract  that  if  the  owner  of 
the  adjoining  vacant  lot  should  at  any  tune  elect  not  to  use  the 
wall,  lie  shall  convey  to  the  owner  of  the  wall  so  much  of  tlie  lot 
as  the  wall  occupies  for  a  stipulated  sum,  does  not  affect  the  char- 
acter of  the  wall  as  a  party- wall  so  long  as  snch  election  is  not 
made;  and  the  owner  of  the  vacant  lot  may  obtain  an  injunction 

'  Normillc  v.  Gill,  IS9  Mass.  427,  34  •  Harber  v.  Evans,  101  Mo.  661.  14. 
N.  E.  Rep.  543;  Bedell  v.  Riltenhouse    S.  W.  Rep.  750. 

Co.,  5  Fa.  Dist,  689;  Milne's  App.,  81  •  Hammann  v.  Jordan,  129  N.  Y.  61, 
Pa.  St.  54.  3q  N.  E.  Rep.  294,  13  N.  Y.  Supp.  aaS, 

*  Weston  V.  Arnold,  L,  R.  8  Ch.  1084.     9  N.  Y.  Supp.  423, 

•Sullivan  v.  Graflort,  35  Iowa,  531; 
Fellretch  v.  Leamy,  9  Bosw.  510. 
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WINDOWS   AHD   OTHER  OPEKINQS   IN.  [§  690. 

restraiiUDg  the  owner  of  the  wall  from  making  and  maintaining 
openings  or  windows  in  snoh  wall.' 

Under  a  statute  which  provides  that  the  owner  of  a  city  lot  who 
huilds  hefore  his  neighbor  builds  upon  bis  lot,  may  rest  one  half  of 
Ilia  wall  on  the  land  of  Ms  neighbor,  and  the  wall  becomes  a  party- 
wall  when  his  neighbor  pays  half  the  expense  of  building  the  wall, 
sach  neighbor  has  no  right  to  have  t^e  windows  in  the  wall  closed 
before  he  makes  tlie  wall  a  party-wall.* 

690.  WiadoWB  may  be  built  or  opened  in  a  party-wall  when  it 
appears  from  the  ooatraot  of  the  parties  that  it  was  their  intention 
to  grant  this  privilege.'  An  owner  of  a  lot  has  a  right  to  open 
windows  in  a  party-wall  where  the  adjoining  owner  has  covenanted 
in  a  deed  to  preserve  to  his  neighbor  an  easement  of  light  and  air, 
and  has  also  covenanted  for  himself,  his  heirs  and  assigns,  not  to 
erect  a  wall  above  a  certain  height,  "  unless  there  shall  be  left 
between  the  buildings  a  clear  space  of  at  least  thirty-sis  inches 
between  the  faces  of  the  two  walls. ' '  * 

Windows  may  be  built  or  opened  in  a  division  wall  built  upon  an 
old  wall  in  which  the  adjoining  owner  has  acquired  by  prescription 
aright  to  rest  the  timbers  of  his  building;  for  in  such  case  the 
right  acquired  is  merely  a  right  to  the  extent  of  the  use  during  the 
period  of  presenption,  and  the  owner  of  the  wall  has  the  riglit  to 
build  it  higher  and  to  make  openings  in  it  to  soeh  extent  as  he  may 
chooee  if  he  does  not  interfere  witli  the  easement  of  his  neighbor.* 

'  Cutting  V.  Stokes,  7*  Hun,  376.  *S  Ann,  507.     In  each  ot  Ihe  cases  just 

N.  Y.  Supp.  365.  rcCerrcd   to,   the  wall   which   was   the 

'Oldstein  v.  Fireinen's  Build.  Asso.,  subject  of  litigation,  was  built  at  the 

44    La.   Ann.   493,    10   So.    Rep.    qzS.  individual  expense  of  one  of  the  ncigh- 

Breaux,   J.,   referring   (o  Civil  Code,  bors,  and  rested  upon   the  line  of  divi- 

art.  67s,  said:     "  There  is  conflict  be-  sion  of  the  properties  adjacent  one  to 

tween  the  anlcle  just  referred  to  and  the  other.     In  each  it  was  held  that  the 

article   505,   Civil   Code.      Under    the  wall  was  owned  by  the  proprietor  at 

latter,  the  ownership  of  the  soil  carries  whose  eipense  it  was  built." 

with  it  the  improvements.     Under  the  'Griraley  v.   Davidson,  35  III.  App. 

former,  he  has  the  right  to  erect  a  con-  31,  133  111.  116,  24  N.  E.  Rep.  439. 

struction  on  the  owner's  property,  and  '  Weigmann    v.   Jones,    163   Pa.    St. 

to  remain  the  owner  until  his  neighbor  330,  30  Atl.  Rep.  198,  35  W,  N.  C.  185. 

may  choose  to  make  it  a  wall  in  com-  '  Barry  v.  Edlavitch  (Md.),  35  Atl. 

raon.     Built  at  his  expense,  he  is  the  Rep,  170.     And  see  Weston  v.  Ainold, 

owner.      Jeannin  v.   De  Blanc,  11   La.  L.  R.  B  Ch.  1084. 
Ann.  46;:  Lavergoe  v.  Lacoste,  36  La. 
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§§  691,  692.]  pABTY-wALLa. 

691.  One  of  the  uses  of  a  party-vall  is  to  aSbrd  a  oomplete 
dlTlaioii  between  adjoining  bnildings,  and  the  opening  of  windows 
in  such  a  wall  is  an  injury  which  equity  will  redress  by  injunction.' 
"  This  servitude,  imposed  in  tnvi^m,  is  to  be  construed  with  the 
utinoet  strictneas.  It  renders  the  occupation  of  another's  land 
lawful  only  when  the  wall  with  which  it  is  occupied  satssties  the 
reason  and  purpose  for  which  the  easement  was  impeded.  The 
servient  owner  is  compelled  to  submit  to  the  burden  only  on  the 
ground  that  the  tiling  imposed  is,  in  contemplation  of  law,  a  benefit 
equally  to  him  and  to  the  dominaut  owner;  in  other  words,  that  it 
at  once  stands  ready  for  his  enjoyment  for  all  the  purposes  for 
which  a  party-wall  is  intended  to  serve.  These  purposes  include 
several  uses.  It  is  intended,  in  the  first  place,  to  serve  for  the  sup- 
port, at  any  point,  of  the  beams  which  the  servient  owner  may 
reasonably  have  occasion  to  insert  in  a  supporting  wall.  This  for- 
bids the  construction  of  openings  where  beams  cannot  be  inserted 
and  support  cannot  be  afforded.  In  the  next  place,  it  is  intended 
to  serve  the  purpose  of  a  complete  division  between  adjoining 
houses.  This  forbids  the  construction  of  spaces  in  it  which  do  not 
divide.  It  is  no  answer  to  say  that  the  dominant  owner  stands 
ready  to  fill  up  the  openings  whenever  the  servient  owner  desires  to 
use  the  wall  as  a  party-wall.  Tliat  very  statement  admits  that  it 
had  not  been  meantime  a  party -wall,  and  the  servitude  only  renders 
lawful  occupation  by  an  actual  party-wall. " ' 

602.  If  a  party-wall  has  be«n  built  with  windows  in  it,  either 
party  may  olose  them  by  boarding  them  up  or  othflrwise.  In  a 
suit  by  one  owner  against  the  other  for  boarding  up  such  windows, 
it  was  shown  that  this  was  not  done  maliciously ;  and  the  court 
said:  "  The  act  complained  of  was  on  the  defendant's  own  prop- 
erty, and  he  had  the  right  to  use  lib  property  for  his  own  health 
and  enjoyment  in  snch  way  as  he  thought  best,  provided  he  did 
not,  by  doing  so,  unlawfully  injure  his  neighbor.  The  plaintiff 
had  no  right  to  keep  these  spaces  open  in  the  wall  any  more  than 

'  Normille    v.    Gill,   159   Mass.   437;  How.  Pr.  175;  Sweeney  v.  St.  John.  38 

VoUmer's    Appeal,    61     Pa.    Si.    ri8;  Hun,  634;    Nash   v.   Kemp,   la    Hun, 

Trante  v.  While,  46  N.  J.  Eq,  437,  19  59^;    Dauenhauer  v.   Devine.  51  Tex. 

All.  Rep.   196;    Banley  v.  Spaulding,  480,  487,  32  Am.  Rep.  627. 

ai    D.   C.    47;    National    Commercial  'Corcoran  v,   Nailor,    6  Mack.   580, 

Bank  v.  Gray,  71   Hun,  295,  34  N.  V.  583,  per  James,  J. 
Supp,   997;    St.   John    v.   Sweeney,   59 
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WINCOWa    AND   OTHEB   OPENINOa   IN.  [§  693. 

be  bad  the  rigbt  to  make  other  and  new  spaces  in  the  wall,  as 
agunst  the  right  of  the  defendant  to  close  them  whenever  it  became 
proper  and  necessary  to  the  enjoyment  of  bis  property  be  shonld 
conclude  to  do  so.  For  instance,  it  is  admitted  that  be  might  close 
them  by  building  against  tbe  wall.  So,  we  think,  when  it  waa 
found  that  these  spaces  in  bis  own  wall  were  being  used  to  his 
injury,  he  had  a  right  to  close  tbem.  Not  that  be  bad  a  right  to 
i.ijure  his  neighbor,  but  be  liad  a  right  to  protect  himself;  and 
having  conceded  him  the  right  to  effectually  protect  bimself ,  even 
to  the  extent  of  closing  the  windows,  we  are  unable  to  see  how  in 
law  we  are  able  to  say  to  him  that  he  should  put  in  opaque  glaaa 
instead  of  boards  or  brick. "  • 

693.  ITo  reservation  of  a  right  to  maintalii  windows  is  implied 
in  fttTor  of  the  grantor's  house  standing  eloae  to  the  line  of  the  lot 
oonveyed.  If  one  owning  two  lots  of  land,  upon  one  of  which  is  a 
tenement-house  built  up  to  the  line  of  the  other  lot,  sells  the  latter 
without  an  express  reservation  that  the  purchaser  shall  not  build  up 
to  tbe  line  of  the  lot  next  to  the  grantor's  house,  so  as  to  interfere 
with  his  windows,  no  easement  to  that  effect  is  implied  from  the 
conveyance.  "  It  is  deemed  now  to  be  well  settled  that,  where  the 
owner  of  two  parcels  of  land  conveys  one  by  an  absolute  and 
unqualified  deed,  an  easement  will  be  implied  in  favor  of  the  land 
retained  by  the  grantor  against  the  land  conveyed  only  where  it  is 
apparent,  continuous,  and  absolutely  necessary  for  the  enjoyment 
of  the  former.*  It  is  apparent  in  this  case  that  the  right  to  light 
through  the  windows  in  tbe  tenement-house  is  not  absolutely  neces- 
sary for  tbe  enjoyment  of  these  premises.  It  may  be  convenient  in 
order  that  the  premises  may  be  used  for  tenement-house  purposes; 
but  there  is  no  pretense  that  the  premises  are  not  useful  or  valuable 

'Dawson  v.  Kemper,  ii  Ohio  C.  Ct.  Mass.  304.  15  Am.  Rep.  So.     Mr.  Gale, 

160,  iSi,  per  Swing,  J.  in  his  woric  on  Easements,  says  tbat 

'The  mlc  is  laid  down  in  the  foIIoW'  although  his  otiginal  opinion  was  that, 

ing  cases,  and  there  is  no  need  o(  any  in  cases  like  that  above,  an  easement 

further  discussion  of  the  subject  here;  was  implied   in  favor  of  the  land  re- 

Outerbridge  v.  Phelps,  13  J.  &  S.  555,  taincd   by   the   grantor,    yet   that    the 

13    Abb.   N.   C.    117;     Shoemaker    v.  weight  of  authority  is  now  the  other 

Shoemaker,  11  Abb.  N.  C.  80;    Scrym-  way,  and  that  there  is  no  such  ease- 

ser  V.   Phelps.  33  Hun.  474;   Wells  v.  ment  unless  it  is  expressly  reserved  by 

Garbutt.  133  N.  Y.  430,  30  N.  E.  Rep,  the  deed.     Gale.  Easements,   133,  133 

978;  Paine  v.  Chandler.  134  N.  Y.  385,  rf  ttj.     See  g  188. 
33  N.  E.  Rep.  18;  Keats  v.  Hugo,   US 
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§§  694^696.]  PAKTT-WALL8. 

for  anj  other  pnrpoeee,  and  therefore  there  is  no  necessity  for  reser- 
TstioD  of  the  eaaement  which  woold  entitle  the  grantor  to  insist 
upon  it,  within  the  rnle  laid  in  the  cases  above.  Besides  that,  it  is 
settled  in  thiB  State  that  no  easement  for  light  or  air  will  ever  be 
implied  in  favor  of  one  city  lot  over  another,  and  that  the  doctrine 
of  implied  easements  of  that  kind  does  not  exist  in  this  State,'" 

604,  Flue  in  party-waU.  —  The  owner  of  two  lots  of  land  erected 
a  building  on  one  of  them,  placing  a  party- wall  one-half  upon  each 
lot.  The  partj-wall  contained  a  Sue  for  the  use  of  this  building, 
though  this  iiae  projected  several  inches  beyond  the  wall  upon  the 
vacant  lot.  The  grantor  afterwards  conveyed  the  vacant  lot  to  one 
who  contributed  toward  the  expense  of  the  party-wall,  and  subse- 
quently gave  notice  to  the  owner  of  the  adjoining  building  of  hia 
intention  to  close  up  the  flue.  It  was  held,  however,  that  the  flue 
was  a  contuiuoQS  and  apparent  servitude  upon  the  lot  last  porchased, 
and  that,  as  the  purchaser  was  chargeable  with  notice  of  its  exist- 
ence, he  took  the  property  subject  to  its  burden  and  could  be 
enjoined  from  removing  or  closing  up  the  flue.* 

The  term  party -wall  does  not  necessarily  imply  an  absolutely  solid 
structure.  If  it  is  a  general  custom  in  the  place  where  the  building 
is  erected  to  construct  flues  in  party-walls,  such  custom  is  evidence 
of  the  meaning  of  the  party-wall  and  of  the  propriety  of  construct- 
ing the  flues  in  such  walls.' 

696.  If  the  owner  who  builds  a  party-wall  extends  his  oomioe 
or  other  part  of  his  building  aorosa  the  front  of  the  wall,  he  has  no 
right  to  maintain  it  there.  The  other  own3r,  when  he  uses  the 
wall,  may  cover  the  front  end  of  the  wall  which  is  upon  his  own 
land  in-  such  manner  as  he  pleases,  tliough  the  appearance  of  bis 
neighbor's  building  is  marred  by  his  cutting  the  cornice  or  making 
other  changes  on  his  part  of  the  party-wall.' 

VI.     Hi^kt  to  BuUd  Higher. 
606.  Included  in  the  easement  of  a  party-waU  is  the  right  of 
eiUier  of  the  adjacent  owners  to  inorease  the  height  of  the  wall, 
when  it  can  be  done  without  injury  to  the   adjoining   building, 

'Wilmurt    v.    McGrane,    45    N.    V.  ag  N.  E.  Rep.  294.     See.  also.  Fetlretch 

Supp.    32,    per   Rumsey,  J.,  citing   to  v.  Leamy,  9  Bosw.  510,  535. 

the  last    proposition,   Myers   v.   Gem-  'Freeman  v,  Herwig,  84  Iowa.  43s. 

mel,  ro  Barb.  537.  51  N.  W.  Rep.  169;   Pierce  v.  Lemon, 

» Ingals  V,  Plamondon,  75  HI-  118.  a  Houst.  155. 

■Harmann  V.Jordan.  129  N.  Y.  61, 
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and  the  wall  is  cle&rlj  of  Bofficient  streiigth  to  eafelj  bear  the 
addition. ' 

Under  a,  party-wall  agreement  whjcli  provides  that  tiie  wall  first 
built  on  the  line  of  the  adjoining  lots  shall  be  a  party-wall,  neither 
party  is  limited  to  a  party-wall  of  the  height  of  that  first  erected. 
Tlie  accident  of  the  first  erection  of  the  wall  does  not  for  all  time 
determine  the  height  to  which  either  owner  may  carry  up  the  wall. 
Either  party  can  use  the  wall  first  erected  as  it  is,  or  he  may  carry 
it  up  as  a  party-wall  of  any  higher  building  he  may  have  occasion 
to  erect,  provided  he  does  not  injure  or  impair  the  wall  as  originally 
built.'  "  The  wall  is  a  substitute  to  each  for  a  separate  wall,  and 
there  can  be  no  implied  limitation  in  his  right  to  use  it  as  lie  would 
use  his  several  wall,  except  that  he  shall  not  impair  its  value  to  his 
neighbor.  With  tliis  limitation  it  will  be  presumed  that  each 
intended  it  for  all  uses  and  prnposes  to  which  the  wall  of  hia  build- 
ing would  ordinarily  and  properly  be  pat.  That  presumption  is  for 
the  advantage  of  both,  and  to  the  detriment  of  neither.  If  the 
party-wall  cannot  be  built  up,  neither  house  can  be  raised  without 
building  a  new  wall;    for  if  one  owner  could    lawfully  build  a 

'Alkbuu:  Graves  v.  Smith,  87  Ala.  KInoiitI;    Marber  v.  Evans,  loi  Mo. 

450,  6  So.  Rep.  308.  S  L.  R.  A.  zgS,  13  161.  14  S.  W.  Rep.  750,  10  L.  R.  A.  41. 

Am.  St.  Rep.  60.  ITnr  York:  Brooks  v.  Curtis,  50  N.  Y. 

OkUfgraU;    Tate   v.    Fratt,    112  Cal.  639.  10  Am.  Rep.  545,  per  Rapallo,  J., 

613,  44  Pac.  Rep.  1061,  14  Lans.  183;  Partridge  v.  Gilbert,  ij 

Diitilotaf  CoInmbU:  Fowler  v.  Saks,  N.  Y.  601.  6g  Am.  Dec.  632;  Negus  v. 

18  D.  C.  570,  7  L.  R.  A.  649.  Becker,  143  N.  ¥.  303,  38  N.  E.  Rep.  ago, 

Indiana:  Btoch  v.  Isham,  38  Ind.  37,  42  Am.  St.  Rep.  724,  25   L.   R.  A.  667; 

qa  Am.  Dec.  387.  195-'    '  Berry  v.  Todd,  14  Daly.  450;  Mittnacht 


Oldatein     v.    Firemen's  v.  Slevin,   141  N.  Y.  683,  affirming  67 

Build.  Asso.,  44  La.  Ano.  49?.   10  So.  Hun.  315,  33  N.  Y.  Supp.  131;    Eno  v. 

Rep.  gaS;    Heine   v.   Merrick,  41    La.  Del  Vecchio,  4  Duer,  53;    Webster   v. 

Ann,  194,  5  So.  Rep.  760.  Stevens,    54   Duer,  553;    Musgrave   v. 

Ksirland:  Barry  v.  Edlavitch(Md.),  Sherwood,  M  How,  Pr.  338,  53  How. 

3S  Atl.   Rep.   170;    Putzel  v.  Drover's  Pr.    311,   60   How.    Pr,  339;    Nash   v, 

&  Mecli.  Nat.  Bk.,  78  Md.  349,  aS  Atl.  Kerap,  49  How.  Pr.  522;  Sebald  v.  Mul- 

Rep.  376.  hoUand.  6  Misc.  Rep.  349. 

KaMMhnMtti :   Carllon  v.  Blake,  152  T»xm:    Dauenhauer    v.   Devine,    51 

Mass.  176,  25  N,  E.  Rep.  83;  Everett  v,  Tex.  480,  33  Am.  Rep.  627. 

Edwards,  149  Mass.  588,  23  N.  E.  Rep.  WlMomdni   Andrae  r.   Haseltine,  58   ' 

jz,  14  Am,  St.  Rep.  462;    MaCtbews  v.  Wis.   39;,   17   N.  W.  Rep.   18,  46  Am. 

Dixey,   149   Mass.   595,  22  N,  E.  Rep.     Rep.  63!-  (^'^'^  "■      '   '^■^   ''''■■' 

31.  I  L.  R.  A.  102;    Walker  v.  Stetson,  *  Matthews  v.  Dixey,  149  ^ass.  59s, 

162  Mass.  86   3S  N.  E.  Rep.  18 ;  Quina  aa  N.  E.  Rep.  61,  5  t.  R.  A.  103. 
V.  Morse,  130  Mass.  317,  32a. 
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§  697.]  PABTY-WALL8. 

several  wall  upon  the  part  of  the  wall  over  Mb  own  land,  it  would  not 
be  a  right  of  practical  value;  he  could  not  huUd  on  it  a  snffident 
wall.  It  is  not  reaeonahle  to  Rnppoee  that  each  party  intended  that 
he  should  never  use  the  wall  for  a  building  higher  than  the  one  that 
should  be  iirst  erected,  and  a  provuuon  to  that  effect  detrimental  to 
both  parties  and  beneficial  to  neither  cannot  be  preflumed."  ' 

697.  A  party-wall  sliould  be  treated  as  a  stmoture  for  tho 
oommoQ  benefit  and  oonvenienoe  of  both  adjoining  eatatea,  and 
either  owner  should  be  permitted  to  make  any  nee  of  it  aa  a  party- 
wall  that  he  may  deeire,  either  by  deepening  the  foundation  or 
increasing  its  height  so  far  as  it  can  be  done  without  a  permanent 
Injury  to  tlie  owner.* 

There  is  no  restriction  implied  in  an  agreement  constitoting  a 
division  wall  a  p^ty-wall  that  prevents  either  party  from  extending 
his  baildings  on  his  own  land  beyond  such  wall,  towards  either 
front  or  rear.' 

The  owner  of  a  lot  who  sells  part  of  it,  restricting,  by  condition 
in  the  deed,  the  height  of  the  huilding  to  he  erected  thereon,  can- 
not extend  a  party-wall  built  between  the  two  parts  above  aoch 
height  for  his  own  exclusive  use,  but,  if  extended,  it  must  be  built 
without  openings,  and  the  owner  of  the  otiier  part  will  have  the 
riglit  to  use  it,  on  proper  payment,  by  adding  to  the  height  of  hie 
building.*  "  It  is  presumed  to  be  a  detriment  to  the  owner  of  a 
building  to  deprive  him  of  the  power  to  make  additions  to  it,  and 
grants  and  contracts  will  be  construed  on  that  presumption  unless  it 
is  controlled  by  their  terms.  Not  only  would  a  provision  implied 
in  a  grant  of  a  party- wall,  tliat  it  should  not  be  carried  higher  than 
as  originally  constructed,  be  contrary  to  the  interests  and  apparent 
intention  of  the  parties,  but  it  would  not  be  in  accordance  wi^  pub- 
lic policy.  The  public  interest  ia  not  promoted  by  putting  impedi- 
ments in  the  way  of  erecting  buildings,  and  the  law  will  not  be 
swift  to  construe  the  acts  of  parties  so  as  to  produce  that  effect 
*     *     *     The  limitation  apon  the  right  of  each  owner  to  use  the 

'  Everett  V.  Edwards,  149  Mass.  5B8,  'Wolfe  v.   Frost,  4  Sandf.  Ch.73: 

591.  32  N.  E.  Rep.  5*.  per  Allen,  J.  Quinn  v.  Morse,  130   Mass,   317;   Mat- 

*  Brooks  V.  Curtis,  50  N.  Y.  639,   10  thews  v.  DLxey,  149  Mass.   595,  ax  N. 

Am.  Rep.  545:    Negus  v.   Becker,  143  E.  Rep.  61,  5  L.  R.  A.  loa. 

N.  Y.  303,  38  N.  E.  Rep.  290,  68  Hun,  '  Fidelity   Lodge  v.   Bond  (Ind.),  4S 

393,  23  N.  Y.  Supp^9S6;  National  Com-  N.  E.  Rep.  338. 
mercial  Bank  v.  Gray,  71  Hun,  395.  94 
N.  Y.  Supp.  997. 
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BIQHT   TO   BUILD   UIQUEB.  [§  093. 

vsll  aa  the  lateral  wall  of  such  house  as  lie  may  desire  to  erect  is 
that  he  shall  not  impair  the  vake  of  the  wall  to  the  other  owner. 
If  one  owner  carries  up  the  wall,  the  addition  becomes  part  of  the 
party-wall,  and  the  owners  have  eqtial  rights  in  it,  and  the  valae  of 
the  wall  to  either  owner  cannot  be  thereby  impaired."  ^ 

One  conveyed  land  upon  which  there  was  a  brick  building,  bound- 
ing it  so  as  to  include  the  whole  of  a  brick  wall  adjoining  other  land 
of  tiie  grantor  upon  which  there  was  a  small  building,  with  a  pro- 
vision that  the  owners  on  both  sides  should  have  the  mutual  use  of 
"  the  present  partition- wall. "  The  grantor  then  sold  his  adjoining 
property  to  one  who  tore  down  this  smaU  boilding,  and  erected  one 
mnch  higher  and  extending  much  farther  along  on  the  partition- 
wall.  The  reservation  was  not  of  the  use  of  the  entire  wall  of  the 
building  conveyed,  but  only  of  the  partition- wall  in  actual  use  as 
stich.' 

608.  A  recital  in  a  party-wall  agreoment,  that  one  owner,  is 
about  to  ereot  a  building  of  a  certain  numbor  of  stories  in  heigbt 
doaa  not  prevent  bia  ereoting  a  building  of  a  greater  number  of 
stories.  A  party- wall  already  erected  might  be  increased  in  height 
by  either  owner,  provided  tliis  could  be  done  without  detriment  to 
the  strength  of  the  wall,  unless  the  agreement  in  relation  to  the 
wall  contained  reetrictiTe  words  prohibiting  the  building  of  it 
beyond  a  certain  height;  therefore,  a  recital  as  to  what  was  contem- 
plated at  the  time  of  entering  into  the  ^^reement  could  not  restrict 
the  rights  of  the  partiee.* 

An  agreement  whereby  one  purchased  the  right  "  to  place 
joists  to  the  depth  of  four  inches  and  to  otherwise  build  into  and 
against  "  the  wall  of  his  neighbor's  house,  "  and  to  otherwise  use 
the  same  as  a  party  or  division  wall,"  includes  the  right  to  increase 
the  height  of  said  wall.*  "  In  contracting  for  the  use  of  the  wall  as 
a  party-wall,"  say  the  court,  "  it  was  perfectly  competent  for  them 
to  determine  the  depth  to  which  the  joists  should  be  inserted,  and, 
although  annecessary  to  state  it,  as  it  would  have  been  covered  by 
the  agreement  for  the  use  of  the  party-wall,  the  provision  to  other- 
wise build  into  and  against  the  wall  does  not  exclude  the  general 
provision.     Ascertaining  the  intention  of   the  parties  from  the 

'  Everett  v.  Edwards,  149  Mats.  588,  *Mittnacht  v.  Slevin,  67  Hun.  31;, 
a*  N.  E.  Rep.  5a.  as  N.  Y.  Supp.  131. 

'  Price  V.  McConnell,  27  111.  355.  -  *  Dorsey  v.  Habenack  (Md.),  35  Atl. 

Rep.  96. 
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§  600.]  PAETY-WALI£. 

writteD  iostniment,  as  we  iniiBt  do,  it  is  perfectly  manifeet  the 
plaintifE  inteDded  ki  sell,  and  tlie  defendant  intended  to  purchase, 
the  right  t»  use  the  wall  as  a  party-wall." 

But  an  exception  to  the  general  mle  was  made  in  a  case  where 
one  purchased  a  dwelling-house  as  a  private  residence  upon  the 
represeutationB  of  the  grantor  who  owned  this  and  several  other 
houses  in  a  block  tliat  the  property  was  resbicted  to  use  as  private 
residences  only,  and  the  grantor  afterwards  proceeded  to  bidld  the 
party-wall  of  the  porchaser's  house  higher  in  order  to  convert  his 
adjoining  houses  into  a  private  hotel.  The  purpose  for  which  the 
wall  was  made  higher  was  ant^onistio  to  the  representations  of 
the  grantor,  and  ^erefore  he  was  enjoined  from  building  up  the 
pwty-wall  for  the  purpose  of  altering  the  character  of  the  houses. 
Inasmuch  as  the  purchaser  did  not  assent  to  the  use  of  the  party- 
wall  for  the  erection  of  additional  stories  for  business  purposes, 
he  should  in  equity  be  protected  from  each  use.* 

699.  One  building  up  a  party-wall  to  only  the  height  originally 
provided  for  Is  not  liable  to  his  neighbor  fbr  an  injury  to  his 
property  by  the  &lling  of  the  wall,  in  the  absence  of  any  proof  of 
negligence.  Where  the  owners  of  adjoining  premises  agreed  that 
one  of  them  should  erect  on  their  boundary  line  a  brick  wall  suit- 
able to  support  a  three-story  brick  building,  and  he  erected  a  two- 
story  building  and  built  a  party-wall  of  corresponding  height,  and 
the  other  having  paid  half  the  cost  of  the  wall,  conveyed  his  lot  and 
interest  in  the  wall  to  one  who  commenced  the  erection  of  a  three- 
story  bnildiag,  and  undertook  to  carry  up  the  party-wall  another 
story,  such  grantee  was  not  liable  for  damages  occasioned  by  the 
falling  over  of  the  wall  upon  the  roof  of  the  adjoining  building  in 
the  absence  of  any  proof  of  negligence  on  his  part  or  on  the  part  of 
the  contractor  who  did  the  work.'    Mr.  Justice  Gray,  delivering  the 

'  Musgrare   v.    Sherwood,   60   How.  defendants   building-   ii  ap,   as  it  had 

Pr.  339.  been   intended   and   agreed   upon;    in 

*  Negus  V.   Becker,   143  N.   Y.    303,  order  that  it  might  furnish  a  wall  of 

303,  310,38  N.  E.  Rep.  290,  Gray,  J.,  their  own  three-story  building.    They 

further  said;     "  In  this  case  the  wall  were  nithin  the  exercise  of  their  legal 

was  the  joint  property  of  the  parties,  right  in  what  they  did,  and  it  is  impos- 

It   was   built   for    the   purposes   of    a  sible  to  see  that  they  assumed  any  risk 

building  of  three  stories  in  height,  and  in  building  a  wall  of  the  height  origi- 

if  the  plaintiff  did  not  avail  himself  of  nally  contemplated;    so  long  as  they 

his  right  to  erect  a  building  of  such  a  contracted  for  one  of  suitable  strength 

size,  that  fact  was  no  obstacl*  '"  'he  and  so  adapted  as  to  serve,  when  built. 
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§§   700,  701.]  BIGHT   TO    BUILD    HIGHER. 

opinioQ  of  the  Court  of  Appeals,  said:  "  If,  in  the  lawful  nee  of 
one's  property,  injury  is  occaeioned  to  an  adjacent  owner,  which 
the  exercise  of  due  care  conld  not  have  prevented,  there  is  do 
remedy." 

700.  An  additioa  made  to  a  party-vall  by  one  of  two  adjoining 
owners  oa  his  own  land  for  tbe  purpose  of  thiakening  and 
strengthening  it  is  not  any  part  of  the  party-wall.  Tlie  other 
adjoining  owner  may  use  the  wall  so  strengthened  in  increasing  the 
height  of  his  building;  and  if  he  does  not  project  the  timbers  of  hia 
building  beyond  that  portion  of  the  wall  standing  on  his  land,  he  is 
not  liable  for  any  part  of  the  cost  of  strengthening  the  wall,  and 
cannot  be  restrained  from  making  such  use  of  the  strengtliened 
wall.  Such  owner  will,  of  course,  get  a  benefit  from  the  additions 
made  by  the  other  owner  for  the  purpose  of  strengthening  the  wall ; 
but  tliis  does  not  create  a  liability  on  his  part  to  pay  any  part  of  the 
cost  of  strengthening  the  wall,  nor  take  away  his  right  to  use  the 
party-wall  so  strengthened.' 

701.  An  easement  in  a  party-wall  built  entirely  upon  land  of 
another  may  be  such  as  to  entitle  the  owner  of  the  eaaement  to 
build  the  wall  higher.  Tlius  an  agreement  whereby  one  pur- 
chased the  right  "  to  place  joists  to  the  depth  of  four  inches  and  to 
otherwise  build  into  and  against  "  the  wall  of  an  adjoining  building 
belonging  to  another,  "  and  to  otherwise  use  the  same  as  a  party  or 
division  wall,"  includes  the  right  to  increase  tlie  height  of  said 
wall,'  "  The  special  mention  of  the  right  to  place  joists  to  the 
depth  of  four  inches,  and  to  otherwise  build  into  and  against  the 
wall,  cannot  exclude  or  limit  the  other  and  important  provision. 
In  contracting  for  tlie  use  of  the  wall  as  a  party-wall  it  was  per- 
fectly competent  for  them  to  determine  the  depth  to  which  the  joists 

the  purposes  of  Ihe  defendam's   new  safety  of  ihe  wall;  for theynoDld  have 

building,  without  detriment  to  the  en-  been   without    the   protection    of    the 

jo^ment  by  the  plaintiff  of  his  prem-  party-wall  agreement  and  Ihey  wot;ld 

ises.     The  plaintifl's  agreement  bound  have  been  undertaking  to  do  a  thing, 

him  to  construct  a  party-wall  founda-  which  would  possibly,  if  not  probably, 

tion   sufficient   for   the   purposes  of   a  be   hazardous,  in   view   of  the  timita- 

three-story  building,  and  he  may  not  lions  as  to  strength  under  which  the 

complain   if  the  wall  is  carried  up  to  foundation  wall  was  buill." 

subserve  such  a  purpose.     Had  the  de-  '  Walker  v.  Stetson,  103  Mass.  86,  38 

fendancs  exceeded  the  height  of  three  N.  E.  Rep.  18. 

stories,  it  can  then   be  seen  that  they  '  Dorsey  v.  Habersack  (Md.),  3s  Atl. 

mtghl   have   become   insurers   of    the  Rep.  96,  97,  per  Boyd,  J. 
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§§  702,  703.]  PARTY-WALLS. 

should  be  infierted,  and,  althongh  ounecesetu'j  to  state  it,  as  it  would 
have  been  covered  by  the  agreement  for  the  use  of  the  party-wall, 
tiie  provision  to  otlierwiee  build  into  and  against  the  wall  does  not 
exclude  the  general  provision." 

A  decision  which  seems  to  be  at  variance  with  other  authorities 
was  recently  rendered  in  Nebraska,  where  it  was  held  that  an  agree- 
ment for  the  constmction  of  a  party-wall  to  the  height  of  three 
etoriee  on  the  land  of  one  of  two  adjoining  owners  does  not  justify 
the  assumption  that  the  other  may  of  his  own  motion  and  for  hia 
own  sole  benefit  extend  euch  wall  upwards  still  another  stoiy  in 
hostility  to  the  wishes  of  the  party  on  whose  land  the  wall  was 
built.' 

702.  The  part;  who  has  ooquired  a  right  b;  presotiption  in  a 
irall  built  vholly  on  his  neighbor's  land  oannot  complain  that  the 
owner  of  the  vail  haa  built  it  up  h^hsr  and  has  placed  windows 
therein,  inasmuch  as  the  right  is  limited  to  the  use  enjoyed 
during  the  period  of  prescnption.  If  the  easement  so  enjoyed 
was  solely  for  the  support  of  the  adjoining  building,  such  support 
is  the  extent  of  the  right  acquired.  The  wall  being  the  property 
of  another  standing  wholly  on  his  own  land,  there  is  no  reason  why 
he  could  not  strengthen  it,  add  to  its  height,  and  open  windows  in 
the  addition,  if  he  chose  to  do  so.  The  owner  of  the  easement  liaa 
no  rights  in  any  part  of  the  new  wall,  which  is  above  the  height  of 
the  old,  and  which  is  not  required  for  the  support  of  his  building  as 
it  stood  during  the  period  of  prescription.  His  right  is  to  iLain- 
tain  his  building  as  it  had  been  for  twenty  years  or  more,  and 
therefore,  if  in  rebuilding  the  new  wall  his  house  was  injured 
by  cutting  the  timbers,  the  owner  of  the  wall  is  responsible,  although 
Buch  cutting  was  rendered  necessary  by  the  straightening  of  the 
wall.  The  owner  of  the  easement  has  the  full  right  to  maintain  it 
to  the  extent  of  the  ancient  user,  but  to  this  extent  only.* 

703.  In  case  one  party  strengthens  the  party-wall  and  builds 
it  higher,  the  other  may  use  this  higher  wall  without  paying  for 
the  same  if  there  is  no  stipulation  or  agreement  in  any  form  that 

'  Calmelet  v.  Sichl.  48  Neb.  505,  67  Atl.    Rep.    878.      And  see   Weston   v. 

N.  W.  Rep.  467.  Arnold,  L.  R.  8  Ch.   1084.     See,  how- 

•  Barry  v,   EdlavJtch  fMd.),   35  Atl.  ever,   Calmelet  v.  Sichl,  48  Neb.  505, 

Rep.  170.     Sec  also  Puuel  v.  Drover's  67  N.  W,  Rep.  ^T. 
&  Mech.  Nat,  Bank,  78  Md.  34Q,  360.  26 
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KlailT   TO    sriLD    HIUHGB.  [§  T04. 

sncli  pa}-iiient  elionld  be  made.'  No  contract  can  bo  implied  to  pay 
for  the  ufle  of  a  wall  standing  upon  one's  own  land.  There  are 
decifiione,  liowever,  to  the  effect  that  one  who  builda  a  party-wall 
higher  for  liis  own  convenience  is  entitled  to  contribution  from  the 
other  owner,  who,  without  any  agreement  in  relation  to  the  wall, 
uses  the  additions  to  the  extent  of  one  half  of  the  value  of  the  addi- 
tions  at  the  time  they  are  bo  used.* 

When  one  owner  builds  the  party-wall  higher  under  an  agree- 
ment that  the  other  owner  may  use  the  additional  height  by  paying 
what  is  just  and  equitable  therefor,  such  addition  becomes  a  party- 
w^  in  the  strictest  sense  with  the  nsoal  easement  of  support.' 

704.  An  addition  In  height  to  a  party-wall  is  not  nooessarily 
a  party-wall.  The  owner  of  a  building  having  a  wall  on  the 
boundary  line  between  his  land  and  other  adjoining  land,  by  a  deed 
poll  authorized  the  adjoining  owner  to  build  a  party-wall  under  the 
existing  wall  to  a  height  a  little  above  the  first  floor  of  such  build- 
ing, and  it  was  provided  that  either  party  could  add  to  the  wall  in 
height,  doing  work  from  his  own  side  if  the  other  side  was  built 
upon.  The  adjoining  owner  accordingly  built  a  party-wall  to  the 
height  specified  under  the  existing  wall.  He  was  erecting  a  laige 
building,  and  needed  a  much  higher  wall  on  the  line.  To  have 
carried  the  party-wall  higher  would  have  necessitated  widening  the 
foundation,  which  could  not  be  done  on  the  other  owner's  side  of 
the  division  line,  because  of  a  passageway  there,  upon  which  he  had 
no  right  to  encroach.  It  also  would  have  required  the  removal  of 
the  wall  just  mentioned,  under  which  the  party -wall  had  been  built. 
The  defendant,  therefore,  built  on  top  of  the  existing  wall.  A  suit 
was  brought  by  the  owner  of  such  wall  to  compel  the  adjoining 
owner  to  remove  the  part  built  upon  the  plaintiff's  wall.  The  main 
question  was  whether  the  defendant  was  bound  to  build  such  wall 
fit  for  use  as  a  party-wall,  Mr,  Justice  Holmes,  delivering  the 
judgment  that  the  suit  could  not  be  maintained,  said:  "  The  words 
contemplate  that  existing  walls,  such  as  the  plaintiff's,  may  be  left 
standing;  and,  as  we  have  said,  Uds  would  have  had  to  be  removed 
for  a  continuous  party-wall.  The  addition  to  the  thickness  required 
if  the  party- wall  was  to  be  carried  higher  was  not  only  impossible, 

'Allen  V.  Evans.  i6i  Mass,  485,  37  'Field  v.  Leiter,  118  111.  17,  6  N.  E„ 
N.  E.  Rep.  571.  Rep.  877. 

'Sanders  v.   Martin,  2  Lea,  113,  31 
Am.  Rep.  598. 
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§§  705,  706.]  PARTi-  WALLS. 

on  the  plaintifi'B  side,  but  was  expressly  provided  against  by  the 
deed.  At  tlie  same  time  the  plaintiff,  when  she  executed  the  iiistm- 
nient,  knew  that  the  defendant  was  ahont  to  erect  a  large  building, 
which,  of  course,  would  need  high  walls.  Under  these  circnm- 
Btances,  while  it  m&j  be  admitted  that  the  deed  has  Bome  language 
looking  to  the  poaeihility  of  the  party-wall  being  raised  higher,  it 
seems  to  us  reasonable  to  constme  it  also  permitting  the  par^  who 
finds  one-half  of  the  space  occupied  to  build  a  separate  wall  to  suit 
himself,  witliout  further  restrictions  tlian  those  expressed  as  to 
materials  and  workniansliip,  and  those  contained  in  the  building 
law  as  to  external  walla  and  not  party- walls. "  ' 

706.  One  owner  of  a  party-wall  has  the  right  to  lower  the 
tbnndation  so  as  to  give  him  a  anb-basement.^  He  may  also  deepen 
the  fotuidation  in  order  to  strengthen  tJie  wall  sofficiently  to  hear 
the  weight  of  a  higher  building.* 

VII.  liemoving  and  MebuUding. 
706.  The  mutual  easement  in  a  party-wall  continues  only  so 
long  aa  the  wall  remains  safe  and  suitable  for  use.  When  tlie 
wall  becomes  unfit  for  its  purpose  either  from  age  or  accident,  the 
easement  ceases.  "  The  object  of  the  wall  is  to  support  tlie  houses 
of  which  it  forms  a  part,  and,  so  long  as  it  stands  and  answers  that 
purpose,  it  cannot  be  clianged,  or  removed,  or  rebuilt,  without  an 
agreement  therefor.  But  when  that  state  of  affaire  occurs  which 
renders  the  party-wall  useless,  whether  from  fire  or  flood,  the  rav- 
ages of  time  or  accident,  tliough  it  may  stiU  stand,  '  the  mutual 
easements,'  as  Denio,  C.  J.,  s^d,  '  have  become  inappUcable,  and 
each  proprietor  may  build  as  he  pleases  on  his  own  land  without 
any  obligation  to  accommodate  the  other. '  So  long  as  the  wall 
stands  fit  and  suitable  for  tlie  original  purpose  for  which  it  was 
erected,  the  right  of  support  continues.  But  when,  after  the 
destruction  of  the  buildings  it  remains  or  stands  dilapidated,  or 
unless  —  unfit  and  unsafe  to  be  used  as  a  party- wall  —  it  does  not 
stand,  in  legal  contemplation,  as  a  party-wfjl, "  * 

'  Palmer  V.  Evangelical  Bap..  Benev.  'Odd  Fellows'   Asao.  v.  Hegele,  34 

Soc.,  i66  Mass.  143.  43N.  E.  Rep.  I02S.  Oreg.   16,  33,  31  Pac.  Rep.  679,  per 

See  §  63S.  Lord,   C.  J.     And  see  Antomarchi  v. 

■Standard   Bank   v.   Stokes,    g   Cb.  Russell,  63  Ala.  356,35  Am.  Rep.  40; 

Div.  68.  Glenn  v.  Davis.  35  Md.  S08,  6  Am.  Rep, 

*  Eno  T.  Del  Vecchio,  4  Duer,  53.  389;   Moore  v.  Shoemaker  (D.  C),  35 

Wash.  L.  Rep.  73,  39  Chie.  L.  N.  ao7. 
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REMOVINa   AND   REBtJILDIHO.  [§  707- 

A  party-wall  agreement  which  provides  that  the  rights  of  the 
parties  shall  continue  "  so  long  as  the  wall  shall  stand  "  means  so 
long  as  the  wall  shall  continue  siiitahlc  for  its  purpose,  and  not  bo 
long  as  any  fragment  of  the  wall  shall  remain,*  The  mntual  ease- 
ments created  by  the  agreement  continue  so  long  as  the  wall 
remains  suitable  for  ose,  and  no  longer. 

If  the  wall  was  erected  withont  any  agreement,  but,  for  instance, 
was  erected  by  the  owner  of  two  buildings,  and  it  became  a  party- 
wall  upon  a  sale  of  the  buildings  to  different  persons,  or  by  long- 
continued  use  and  acquiescence,  the  easement  of  lateral  support  is 
not  to  be  construed  ae  a  perpetual  easement,  as  of  a  party-wall,  but 
when  either  of  the  buildings  is  torn  down  or  destroyed  the  land  on 
which  the  building  stood  is  not  subject  to  an  easement  for  the  sup- 
port of  a  wall  for  otlier  or  different  buildings  requiring  greater  or 
more  extensive  support.  If  tlie  building  is  not  at  once  restored, 
the  right  of  mutual  support  will  cease,  and  the  parties  may  then 
assert  their  title  to  the  division  line.* 

707.  When  a  party-wall  tias  beoomo  old,  ruinoua  and  incapable 
of  being  repaired,  either  party  may  pull  it  down  and  rebuild  the 
wall,  and  according  to  Chancellor  Kent,  the  other  is  liable  to  con- 
tribution towards  the  expei^e  of  rebuilding.* 

The  original  agreement  has  reference  solely  to  the  wall  to  be  con- 
structed under  it.  If  the  wall  is  destroyed  the  builder  of  the  wall 
is  under  no  obligation  to  rebuild  it  at  his  own  expense.  If  it  is 
rebuilt,  it  is  said  that  the  owner  of  the  adjoining  lot  should  con- 
tribute to  tlie  expense  or  should  enter  into  a  new  agreement.* 

'  Odd  Fellows'  Asso.  v.  Hegele,  £4  erecting  a  aew  one  suitable  to  the 
Oreg.  i6,  32  Pac.  Rep.  679.  And  sec  value  of  the  lot,  in  the  most  crowded 
Hoffman  v.  ICuhn,  57  Miss.  746.  34  Am.  part  of  a  commerciBl  city.  Il  would  be 
Rep.  491.  equally  unjust  to  oblige  him  to  do  it  at 

•  Moore  v.  Shoemaker  {D.  C),  25  his  exclusive  expense,  when  the  lot  of 
Wash.  L.  Rep.  7a.  29  Chic.  L.  N.  207;  the  defendant  was  equally  benefited  by 
Heani  v.  Kruger,  24  J.  &  S.  382,  the  erection,  and  much  enhanced  in 
affirmed  121  N.  Y.  386,  24  N.  E.  Rep.  value.  Persons  who  own  lots  in  the 
S4I;  Sherred  V.  Cisco,  4  Sandf.  4B0.  midst  of  a  populous  city,  must,  and 

'Campbell  v.  Mesier,  4  Johns.  Ch.  ought  to  submit  to  the  law  of  vicinage, 
334,  341,  8  Am.  Dec.  570,  Chancellor  which  applies  to  such  cases,  and  flows 
Kent,  delivering  the  judgment,  said:  from  such  relations."  Chancellor 
"  The  houses  on  each  side  of  the  lol  Kent's  view  in  regard  to  the  obligation 
were  eld  and  almost  untenable:  and  it  to  contribute  toward  rebuilding  has 
would  be  the  height  of  injustice  to  been  followed  in  Huck  v.  Flentye,  So 
deny  to  the  plaintiff  the  right  of  pull-     III.  258. 

Ing  down  such  a  common  wall,  and  of        *  Huck  v.  Flentye,  So  III.  i$8. 
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§  708.]  PiETY-WALL8. 

708.  It  would  seem,  howeTer,  that  tbere  is  no  right  to  a  oon- 
tributioii  towards  rebuilding  audh  wall,  unlese  by  the  agreement 
of  the  parties  there  is  an  obligatioa  to  rebuild.'  When  a  party-wall 
has  become  bo  old  and  impaired  as  to  require  rebuilding  from  the 
foundation  the  mutoal  eaeemeute  of  the  owners  cease  and  each  pro- 
prietor may  build  as  he  pleases  on  his  own  land  without  any  obliga- 
tion to  accommodate  the  other.  The  parties  are  regarded  as 
remitted  to  their  original  rights  in  the  same  manner  as  tliey  are 
when  the  party-wall  has  been  destroyed  by  fire.  The  right  to 
rebuild  the  wall,  half  on  the  line  of  each  owner,  and  to  chiim  con- 
tribution for  the  expense,  as  declared  by  Chancellor  Kent,  was 
doubted  by  Chief  Justice  Denio,  who  said:  "  Circumstances  may 
have  materially  changed  since  the  adjoining  proprietors  were  con- 
tent with  such  walls  as  would  have  supported  two  adjoining  dwell- 
ings. If  the  riglit  of  mutual  support  continues,  by  means  of  the 
original  arrangement,  or  by  prescription,  it  is  for  just  such  an  ease, 
meat  as  was  originally  conceded,  or  which  has  been  established  by 
long  enjoyment.  But  in  the  changing  condition  of  our  cities  and 
villages  it  must  often  happen,  as  it  did  actually  happen  in  this  case, 
that  edifices  of  different  dimensions  and  an  entirely  different  char- 
acter would  be  required.  And  it  might  happen,  too,  that  the  views 
of  one  of  the  proprietors,  as  to  the  value  and  extent  of  the  new 
buildings,  would  essentially  diSer  from  those  of  the  other;  and  the 
division  wall,  which  would  suit  one  of  them,  would  be  inapplicable 
to  the  objects  of  the  other. "  * 

Under  a  statute  relating  to  the  tearing  down  and  replacing  of  an 
existing  party-wall,  and  providing  that  the  adjoining  owner  shall 
not  use  ttie  said  wall  by  building  into  or  against,  or  by  using  it 
"  for  any  new  building,"  until  he  shall  have  paid  a  portion  of  the 
cost,  he  is  not  rendered  liable  to  pay  until  he  begins  to  make  a  new 
use  of  the  wall,  and  the  mere  replacing  of  his  beams  in  the  wall  as 
they  had  been  in  the  old  wall  is  not  such  a  use,  but  a  continuance 
of  the  old  use." 

'  Antomarchi  v.  Russell,  63  Ala.  356,  •  Partridge  v.  Gilbert,  15  N.  V.  601, 

35  Am.  Rep.  40.     Where  the  wall  was  615,  69  Am.  Dee,  63*,     This  point  was 

built  at  the  joint  expense  of  adjacent  not,  however,  necessary  for  the  decision 

owners  without   any  agreement.     Or-  of  the  case  before  the  court. 

man  v.  Day.  5  F'a-  3^5;  List  v.  Horn-  'Hofrstot  v.  Voight,  146  Pa.  St.  63a. 

brook,   3    W.   Va.   340;    Reynolds    v.  33  Atl.  Rep.  351. 
Fargo,  I  Sheld.  531. 
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BEMOTINO   AND   EEBUILDINO.  [§§  709,  YIO, 

709.  When  r  party-wall  ia  destroyed  liy  fire  or  otherwise,  or  has 
iMOome  rulnoua,  there  is  no  obligation  resting  upon  eiOier  owner 
of  ttie  adjoining  lots  to  rebuild  it  or  to  unite  in  rebuilding  another 
party-wall.  "  It  is  not  disputed  that  each  proprietor  remained  the 
owner  in  sereraltj  of  the  groond  on  which  half  the  wall  rested,  and 
of  course  each  owned  in  severalty  one  half  of  the  wall.  Neitlier 
party  had  a  right  to  poll  down  the  wall  without  the  other's  consent, 
and  to  that  extent  the  agreement  upon  wliich  it  was  erected  con- 
trolled the  exclosive  dominion  which  each  would  otherwise  have 
had  over  the  half  of  the  wall,  as  well  as  over  the  soil  on  which  it 
stood.  *  *  *  The  parties  being  confessedly  restrained  from 
destroying  the  wall  without  mutual  consent,  how  is  it  when  the 
wall  has  been  destroyed  by  the  elements  ?  The  lands  on  each  side 
are  vacant.  The  agreement  upon  which  the  party-wall  was  built 
related  to  that  wall  only.  There  was  no  agreement  to  build  a  sec- 
ond wall,  or  to  build  houses  a  second  time,  in  the  event  that  the 
original  wall,  and  the  houses  which  it  supported,  should  be 
destroyed.  Neither  party,  perhaps,  thought  of  such  an  event.  If 
they  had,  it  by  no  means  follows  they  would  at  tliat  time  have  stipu- 
lated for  a  second  joint-wall,"  ' 

710.  One  having  an  easement  in  a  wall  which  forms  a  side  of 
his  building  abandons  and  extinguishes  the  easement  by  erecting 
a  new  building  on  a  difibrent  ibundation  after  the  destruction  of 
the  wall  and  building  by  tire.  Certainly,  as  ^^inst  the  purchaser 
of  the  adjoining  building  in  the  wall  of  which  the  easement  is 
claimed,  who  has  bought  and  built  on  the  old  lines  without  notice 
of  any  claim  of  an  easement  in  the  old  foundation,  the  former 
owner  of  the  easement  is  estopped  to  claim  an  easement  in  the  old 
wall.* 

'Sherred  v.  Cisco,  4  Sandf.  480.  497.  v.   Dyer,   log  Mass.   374,  377,  n  Am. 

per  Sandford,  J.     And  see   Heartt  v.  Rep.  716,   Coll,  J.,   sayingi      "  When 

Kruger,  isi  N.  Y.  386,  24  N.   E.  Rep.  thus   destroyed,  it   is  fair  to  presume 

841,  9  L.  R.  A.   135;    Partridge  v,  Gil-  that  the  parties  intend,  in  the  absence 

bert,   15   N.  Y.  6ai,  69  Am.  Dec.  632;  of  any  agreement,  that   the  easement 

Antomarchi  v.  Russell,  63  Ala.  356.  35  shall   end   with   the    necessity    which 

Am.  Rep.  40,  following  and  approving  created  it.     There  can  be  by  Implica- 

Sherrod    v.    Cisco,    tupra;     Huck    v.  tion  no  mutual  easement  of  perpetual 

Flenlye,  So  111.  258;  Hieatt  v.  Morris,  support,   applicable    to    future    struc- 

10  Ohio  St.  533,  78  Am.  Dec.  aSo;  List  tures." 

V.   Hornbrook,   a  W.  Va.  340:    Orman        '  Duncan  v.  Rodecker,  90  Wis.  I,  63 

V.  Day.  5  Fla.  385:    Hoffman  v.  Kuhn.  N.  W.  Rep.  533. 
57  Miss.  74&.  34  Am.  Rep.  491;  Pierce 
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§§  Til,   712.]  rAKTY-WALLa. 

711.  Zither  owner  may  tear  down  and  rebuild  a  partj-wall 
eTen  before  it  has  become  ruinoiu  or  incapable  of  further  anewer- 
ing  the  purpose  for  which  it  was  erected,  in  order  to  improve  his 
own  property.  lie  may  underpin  the  foundation,  sink  it  deeper, 
and  increase,  within  the  limits  of  his  own  lot,  the  tliickness,  length 
or  height  of  the  party-wall,  if  lie  can  do  so  without  injury  to  the 
building  on  the  adjoining  lot.  And  to  avoid  causing  such  injury, 
he  may  shore  up  and  support  the  original  party-wall  a  reasonable 
time  to  excavate  and  place  a  new  underpinning  beneath  it.  Ho 
must  do  this  without  injury  to  his  neighbor's  building.'  One  owner 
has  no  right  to  underpin  the  party-wall,  either  partially  or  wholly, 
unless  he  can  do  so  without  injury  to  the  building  of  the  adjoining 
owner.  The  party  rebuilding  the  wall  is  liable  for  any  injury 
resulting  from  his  mode  of  doing  the  work,  to  the  adjoining  owner, 
and  it  is  immaterial  whether  the  latter  is  regarded  as  having  a  sev- 
eral interest  in  the  half  of  the  wall  which  ie  next  to  his  house,  or 
whether  he  and  the  other  owner  are  regarded  as  tenants  in  common 
of  the  whole  wall.' 

If  one  owner,  without  the  consent  of  the  other,  removes  an 
ancient  party-wall  while  it  is  sound  and  suitable  for  the  purpose  for 
■which  it  was  erected  and  erects  a  new  party-wall,  he  is  liable  to  his 
neighbor  for  any  loss  of  rent  occasioned  thereby,  and  for  the 
expense  of  all  repairs  made  necessary  by  the  removal  of  the  old  and 
the  erection  of  the  new  wall.* 

An  owner  rebuilding  a  party-wall  is  not  liable  to  his  neighbor 
for  the  value  of  property  stolen  by  reason  of  its  being  exposed  to 
theft  by  his  tearing  down  the  party -wall;  for  he  had  a  legal  right 
to  do  this,  and  it  was  the  duty  of  his  neighbor  to  take  care  of  his 
goods.* 

712.  One  owner  of  the  party-wall  has  no  right  to  tear  it  down. 
BO  long  as  it  ia  safla  and  aofaolent  for  the  uae  of  the  other  adjoinii^ 
owner.  The  right  to  remove  a  party-wall  exists  only  in  cases 
where  either  the  party-wall  itself  has  become  nseless  or  has  become 
old  and  minons,  or  either  building  has  become  dilapidated  or 
nnsafe  and  its  removal  would  endanger  the  entire  wall.     If  one 

'Cubill   V.    Poner.   8   B.   &  C.  257;  'Potter  v.  White,  6  Bos w.  644:  Eno 

Eno  V.  Del  Vecchio,  4  Duer,  53;  Web-  v.   Del  Vecchio,  4  Duer.  53,  6  Daer, 

ster  V.  Stevens,  5  Duer,  553.  17;  Schile  v,  Brokha.bus,  So  N.  Y.  614, 

'Bradbee    v.    Christ's    HospiwI,    4  'Gettwerlh  v.  Hedden,  30  La   Ann. 

Mann.  &  G.  7U.  7^'-  Pt-  *•  3°- 
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BEMOVIKO   AND   REBUILDINO.  [§  713. 

owner,  desiring  to  erect  a  new  building  for  which  the  existing 
party-wall  would  be  insufficient  under  the  building  laws,  though 
the  wall  is  sound  and  sufficient  for  the  use  of  the  other  owner,  pro- 
ceeds to  take  down  the  wall  without  consent,  he  may  be  restrained 
by  injunction,' 

If  the  building  on  one  aide  of  the  party-wall  is  destroyed  by  fire, 
but  the  wall  remains  standing  and  is  sufficient  for  the  support  of  the 
building  on  the  other  side,  the  owner  of  this  building  cannot  be  dis- 
turbed in  his  easement,' 

But  if  the  strengthening  of  a  party-wall  be  undertaken  with  the 
consent  of  the  owner  of  the  adjoining  building,  and  the  work  be 
prosecuted  with  care  and  skill,  no  liability  arises  for  damages  neces- 
sarily occasioned  by  the  work.  The  license  given  to  do  the  work  is 
a  sufficient  answer  to  a  claim  for  damages.' 

713.  A  joint  owner  of  a  party-wall  may  remove  it,  and  ereot  a 
new  one  in  Its  place ;  but  lie  is  nnder  the  oblisation  to  do  this 
within  a  reasonable  time,  and  to  reimburse  the  otlier  owner  of  the 
wall  for  any  necessary  expenses  ho  has  incurred  in  protecting  his 
property  during  the  change.*  If  the  party  so  rebuilding  occupieB 
no  unnecessary  time  in  completing  the  work,  and  uses  the  proper 
care  and  skill  in  its  execution,  he  is  not  responsible  to  the  owner  or 
tenant  of  the  adjoining  building  for  damages  resulting  from 
exposure  to  the  weather  or  from  loss  of  business  or  inability  to  lease 
the  building  or  any  part  of  it.* 

'Partridge  v.  Lyon,  67  Hon,  19,  21  judgment  to  the  effect  stated  in  the 
N.  Y.  Supp.  848;  Partridge  v.  Gilbert,  text,  said:  "  It  was  a  benefit  and  not 
15  N.  V.  601.  69  Am.  Dec.  63a;  Max-  an  injury  to  the  plaintiffs  that  the  de- 
veil  V.  East  River  Bank.  3  Bosir.  114,  feodants  carefully  took  down  ihe  wall 
146.  instead  of  suffering  it  to  fall  by  its  own 

*  Brondage  v.  Warner,  3  Hill,  145.  neight.     They  gave  them  timely  notice 
'Waller  v.  Lasher,  37  111.  App.  6og.  to  provide  for  the  security  of  their  prop- 

*  Standard  Bank  v.  Stokes,  g  Ch.  D.  erty.  Although  they  have  su0ered 
68;  Putzel  v.  Drovers  &  Mechanics'  damages,  it  is  not  owing  to  any  wrong- 
Nat.  Bank,  78  Md,  349,  a8  Atl.  Rep.  ful  act  of  the  defendants,  but  to  the 
276,  32  L.  R.  A.  633;  Brown  v.  Werner,  misfortune  of  the  plaintiffs  in  occupy- 
40  Md.  15;  Gettwerth  v.  Hedden,  30  ing  a  building  which,  if  not  actually 
La.  Ann.  Pi.  i,  30,  untenable,  adjoined  a  wall  and  another 

*  Partridge  v.  Gilbert,  15  N.Y.  601,616,  building  which  were  so  far  dilapidated 
6g  Am.  Dec.  632.  This  was  an  action  that  they  required  to  be  taken  down. 
by  the  tenants  of  the  adjoining  build-  IE  the  mutual  easement  for  support 
ing  for  damages  suffered  by  the  caking  had  ceased,  the  plaintiffs  could  not  call 
down  and  rebuilding  the  division  wall,  upon  the  defendants  to  erect  another 
Chief    Justice    Denio,    delivering    the  wall.     Their  resort,  if  they  had  any. 
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§§  714,   T15.]  PARTY-WALLS. 

714.  But  one  Mbuilding  a  party-waU  is  not  bound  to  teimbnrae 
his  neighbor  for  unnecasaaty  expenditures  made  in  the  mietakeii 
belief  that  they  were  necesear;  to  save  his  property  from  injury. 
The  owner  of  a  buCding,  for  the  purpose  of  erecting  a  much  lai^r 
building,  tore  down  his  old  building,  leaving  the  party-wall  in  a 
ragged  condition,  beam-holes  appearing  in  some  places,  and  tlie 
ends  of  beams  protruding  in  others,  and  the  tin  roofing  being  torn 
up  where  it  had  joined  defendant's  building.  The  adjoining  owner, 
having  received  notice  from  the  bureau  of  buildings  to  rebuild  the 
wall  and  beun-holes,  where  required,  and  make  the  roof  water- 
tight, without  any  notice  to  the  owner  who  had  takeu  down  the 
adjoining  building,  made  permanent  repairs  upon  the  party-wall, 
and  brought  suit  ag^nst  the  other  owner  for  the  expense  thus 
incurred.  It  was  held,  however,  that  inasmuch  as  the  defendant 
intended,  in  rebuilding,  to  erect  a  strengthening  wall  immediately 
against  such  party-wall,  and  thus  cover  up  and  protect  such  wall,  he 
was  not  liable  for  the  cost  of  permanent  repairs;  and  want  of  knowl- 
edge on  plaintiff's  part  of  defendant's  intention  did  not  affect  tlie 
case,  he  having  made  no  effort  to  discover  defendant's  intentions, 
and  not  having  notified  him  to  protect  the  wall.' 

715.  One  party  taking  down  an  unsafo  and  ruinous  party-wall 
without  the  oousent  of  his  neighbor  is  not  liable  to  him  for 
damages  If  he  exercises  reasonable  oare  that  Ids  neighbor  suffers 
no  unnecessary  liarm;  but  the  support  which  his  neighbor's  build- 
ing needs  in  place  of  the  wall  the  neighbor  must  himself  provide.* 
"  The  principle  is,  tfiat  tlie  owner  of  each  building  supported  by  a 
common  wall  ia  entitled  to  have  it  supported  by  such  wall  so  long 
as  it  is  in  a  condition  to  uphold  it,  but  when  it  becomes  ruinous  or 

would  be  against  their  own  landlord,  beneficial   at   least   for   the    plaintiffs' 

Buc  the  defendants  did  provide  a  new  purposes  as  the  old  one  was  in  its  best 

wall,    which,    when    completed,     fur-  estate." 

nishcd  the  support  of  which  the  plain-  '  Berry  v.  Todd,  14  Daly,  450. 

tiffs  had  been  temporarily  deprived.  If  '  Schile  v.   Brokhahus,  80  N.  V.  614; 

the   rifthl  continued   for   each   of   the  Partridge  v.  Gilbert,  15  N.   Y.  601,  6g 

proprietors  to  call  upon  the  other  to  Am.  Dec.  632;  Maypole  v.  Forsyth,  44 

join  in  building  a  new  wall,  still  the  III.  App.  494,  per  Gray,  J.  "  The  whole 

plaintiffs  have  no  ground  for  complaint;  duty  of  the  party  taking  down  the  wall 

for  the  defendants  have  committed  no  ia  negative  todo  no  Unnecessary  harm; 

breach  of  their  obligation  in   that  re-  not     affirmative  —  to     prevent    conse- 

spect.     Either  with  or  without  the  co-  quences  of  the  exercise  of  his  right." 

operation  of  the  plaintiffs'  landlord,  the  Crawshaw  v.  SuTnner,  56  Mo.  517. 
defendants  have  erected  a  new  wall,  as 
570 
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dangerous,  bo  that  it  endangers  the  safety  of  the  property  or  life  of 
the  occupaiite,  neither  party  is  obliged  to  wait  till  the  building  falls 
down,  but  may  proceed  to  rebuild,  and  the  adjacent  proprietor, 
who  refuses  or  neglects  to  join  in  the  expense,  has  no  right  of 
action  for  the  damage  or  inconvenience  which  ie  occaeioned  by  sucli 
repairs  or  rebuilding  of  the  wall.  This  does  not  justify  careleseneaa 
or  negligence  in  doing  the  work. ' ' ' 

The  right  of  an  owner  of  a  lot  or  building  to  take  down  or  cliange 
any  foundation  wall  or  other  part  thereof,  without  being  answer- 
able for  the  conBOquent  injury  to  liis  neighbor's  house  or  building, 
is  subject  to  the  qualification  tliat  he  must  exercise  due  care  and 
skill,  and  that  he  wUl  be  liable  in  damages  if  the  injury  to  his 
neighbor  is  occasioned  by  the  negligent  and  unskilful  manner  in 
which  the  work  is  performed.* 

Neither  party  can  recover  from  tlie  other  for  any  act  of  negli- 
gence which  was  a  mere  omission.  Therefore,  one  cannot  recover 
from  the  other  for  a  fall  of  tlie  party- wall  due  to  the  failure  of  the 
latter  to  secure  it  after  a  fire  upon  his  premises,* 

716.  Vhere  one  or  two  owners  of  adjoining  estates  tears  dovn 
a  party-wall  in  diaresarcl  of  the  rights  of  hia  neighbor,  claiming 
that  it  stands  entirely  upon  his  own  land,  intending  to  erect  a  new 
wall  for  himself,  witliont  giving  his  neighbor  any  benefit  from  it  as 
a  party-wall,  he  becomes  a  trespasser  and  is  liable  for  the  damages 
resulting.  A  loss  of  profits  consequent  upon  such  trespass  may 
properly  be  allowed  as  part  of  the  damages.  Where  the  business 
has  been  partially  interrupted  because  of  such  trespass  it  is  com- 
petent to  prove,  upon  the  question  of  damages,  the  amount  of  busi- 
ness previously  done  and  how  much  less  the  business  was  during  the 
interruption  than  during  the  corresponding  time  the  previous  year; 
and  the  profits  upon  the  business;  and  if  the  falling  off  of  business 
is  shown  to  have  been  in  consequence  of  the  wrongful  tearing  down 
of  the  party-wall,  the  loss  of  profits  thus  established  is  a  proper  item 
of  damages.* 

717.  An  adjacent  proprietor  has  no  right,  in  building  a  new 
wall,  to  out  away,  dlaturb  or  weaken  a  part  of  the  foundation  of 
his  neighbor's  wall  or  to  cause  the  projections  of  his  wall  to  rest  on 

'  Cranshav  v.  Sumner,  56  Mo.  517.        '  Mickel  v.  York.  66  III.  App,  464. 
522,  per  Napton,  J.  *Schile  v.  Brokhahus,  So  M.  ¥.614. 

'  Leavenworth   Lodge   v,    Byers.    S4 
Kfto».  333.  38  Pac.  Rep.  a6i. 
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th&t  of  hifi  neighbor,  and  if  he  does  bo  and  caoees  injnry  or  damage 
he  is  liable  to  his  neighbor  in  damagee.* 

If  one  owner  of  a  party-wall  takes  down  the  part  of  the  wall 
which  is  upon  his  own  land,  using  proper  care  to  prevent  injury  to 
the  part  of  the  wall  standing  upon  his  neighbor's  land,  after  having 
given  him  notice  of  his  intention,  and  this  wall  falls  notwithstanding 
such  care,  he  is  not  liable  to  his  neighbor  for  the  injury.* 

718.  An  adjoining  owner  lias  no  right  to  destroy  the  oharaoter 
of  the  Btruotore  as  a  partr-wall.  lie  has  therefore  no  right  to  cut 
away  a  portion  of  Uie  face  of  an  ancient  solid  party-wall  and  erect 
a  new  wall  upon  his  own  land  at  a  distance  of  two  inches  from  that 
portion  of  tlie  ancient  wall  which  is  left  standing,  though  he  con- 
nects this  with  the  new  wall  by  occasional  projecting  bricks  and 
ties.  His  neighbor  had  an  easement  of  support  in  a  solid  party- 
wall." 

If  a  wall  stands  entirely  npon  the  land  of  one  of  two  adjoining 
owners,  the  other  may  be  enjoined  from  interfering  with  such  wall 
in  the  absence  of  any  agreement  between  the  parties.  If,  how- 
ever, snch  wall  overhangs  the  land  of  the  adjoining  owner  so  as  to 
prevent  him  from  erecting  a  building  with  a  perpendicular  aide 
wall  upon  his  own  land,  he  may  cut  into  such  wall  for  the  purpose 
of  erecting  the  wall  on  his  land.  Whatever  may  have  been  the 
cause  of  the  defect  in  the  wall,  it  will  not  be  allowed  to  interfere 
with  the  rights  of  the  adjacent  landowner.  But  in  cutting  into  the 
wall  to  remedy  the  encroadunent  he  must  use  proper  care  not  to 
render  the  wall  insecure.* 

>  Bonquois  v.  Monteleone,  47  La.  at  a  distance  of  two  inches,  and  con- 
Ann.  814,  17  So.  Rep.  305;  Pierce  v.  nected  with  it  only  by  occasional  sup- 
Musson,  17  La.  3B9;  Eno  v.  Del  Vec-  ports  or  ties,  he  might  in  like  manner 
chio,  6  Duer.  17;  Berry  v.  Todd,  14  erect  his  nen  wall  at  a  distance  of  two 
Daly.  450;  Briggs  v,  Klosse,  5  Ind.  feet  or  two  yards,  and  connect  it  with 
App.  lag,  31  N.  E.  Rep.  ao8;  Coving-  the  residue  of  the  old  wall  by  ties  of 
ton  V.  Geyler,  93  Ky.  275,  19  S.  W.  stone  or  wood.  After  such  an  altera- 
Rep.  741,  lion  as  that  made  by  the  defendant,  the 

*  Hieall  v,   Morris,  10  Ohio  St.  509,  plaintiff's  estate   might   be   as  strong 

78  Am.  Dec.  380.  and   well  supported  as   before,  but   it 

'  Phillips  V.  Bordman,  4  Allen.  147,  would  cease  to  be  upheld  or  sustained 

149.     "The   right  which  the  plaintiffs  by    the   ancient    party-wall  —  a  solid 

bad  was  an  easement  of  support  in  a  structure  —  such  as  the  plaintiffs  had 

solid  party-wall.     The  acts  of  the  de-  from  time  immemorial  enjoyed.  '     Per 

fendanl   tended  to   destroy  this   right  BIgelow,  C.  J. 

If  he  could  cut  off  the  old  wall  in  part,  *  Lyle  v.  Link,  83  Hnn,  533,  33  N, 

and  erect  a  new  one  separate  from  it  Y.  Supp.  8. 
572 


Digitized  byGoOgIc 


BBMOTINQ    AND  BEBUILDIKO.  [§|  719,  720. 

719.  Where  one  suoh  ovner  contracts  with  an  indepeadent 
oontrsotor  to  make  a  change  In  a  party-wall,  and  ia  a  lawful, 
proper  and  usual  waj  the  work  is  not  in  itself  dangerous  or 
extraordinary,  and  does  not  subject  tlie  existing  wall  to  overweight, 
he  ia  not  liable  for  the  damage  incident  to  the  falling  of  the  wall 
through  some  accident,  or  for  any  casnal  act  of  negligence  of  such 
contractor.'  The  party-wall  contract  in  this  case  contemplated  a 
wall  for  a  three-story  building,  but  the  party  who  erected  the  wall 
built  it  only  two  stories  high ;  and  it  was  held  that  the  carrying  up 
the  wall  by  the  other  party  did  not  make  him  an  insurer  against 
injuries  which  resulted  to  his  neighbor's  property  through  the  n^- 
ligence  of  his  contractor,  and  did  not  render  him  liable  for  the  fall- 
ing of  the  wall  without  any  negligence  of  his  own.  The  party  who 
built  the  wall  was  under  obligation  to  construct  a  wall  for  a  three- 
story  building,  and  he  cannot  complain  that  the  other  party  carries 
up  the  wall  to  subserve  such  purpose.  Had  the  latter  exceeded  the 
height  of  three  stories,  he  might  he  regarded  as  an  insurer  of  the 
safety  of  the  wall,  for  he  would,  in  tliat  case,  be  without  the  pro- 
tection of  the  party-wall  agreement,  and  he  would  have  been  under- 
taking to  do  a  thing  wliich  would  possibly,  if  not  probably,  be 
hazardous  in  view  of  the  limitation  as  to  the  strength  under  which 
the  foundation  wall  was  built.' 

730.  There  is  an  absolute  duty  imposed  upon  the  owner  who 
makes  ahaoges  in  the  wall  fbr  his  own  purposes  to  see  that  his 
neighbOT's  ptoperty  is  not  injured,  and  whether  he  or  his  con- 
tractor exercises  care  and  skill  or  not,  he  is  absolutely  responsible 
for  any  injury  that  results  from  such  change.*  One  building  a 
party-wall  higher,  or  making  changes  iu  it  to  accommodate  his  own 
building,  necessarilv  enters  upon  the  premises  of  his  neighbor. 
The  necessary  and  probable  effect  of  his  work  is  to  imperil  the 
safety  of  the  adjoining  building,  and  he  cannot  in  soch  a  case,  by 
employing  an  independent  contractor,  relieve  himself  of  his  duty  of 
seeing  that  no  injury  comes  to  his  neighbor's  property.  Though 
one  of  two  adjoining  owners  has  the  right  to  pull  down  a  party-wall 

'  Meguf  V.  Becker,  I43  N.  V.  303,  38  J.     And  see    Keller  v.  Abrahams,   13 

N.   E.   Rep.  ago,   23  L-  R.  A.  667,  re-  Daly,  iBS. 

versing  3>  N.  Y.   Supp.  986,  and  dis-        'Bower  v.   Peate,   i  Q.   B.   D.   3*1; 

lingulshing  Brooks  v.  Curtis,  so  N.  Y.  Percivai   v.   Hughes.  9  Q,   B.   D.  441; 

639.     And  see  Covington  v.  Geyler,  93  Fowler  v.  Saks,  18  D.  C.  57°.  7  L.   R. 

Ky.  375,  19  S.  W.  Rep,  74i-  A,   649;    Dorrity   v.    Rapp,   73    N.   Y. 

'  Negus  V.  Becker,  infra,  per  Gray,  307. 
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or  to  nif^e  changes  in  it  for  his  own  coavemeiice,  if  he  does  eo  ]^a 
is  absolute!;  liable  to  the  other  for  any  injury  reealting  therefrom. 
The  measure  of  damages  is  the  cost  of  restoring  the  property  of  his 
neighbor  to  the  condition  in  which  it  was  before  the  injury.' 

The  role  of  liability  above  stated  is  more  strict  than  that  appHed 
in  the  cases  of  easements  for  support,'  and  is  more  strict  than  some 
courts  would  apply  in  cases  of  party-walls.  In  a  recent  case  in 
Connecticut,  in  which  the  above  cases  were  referred  to,  the  court 
remarked:  "  It  is  perhaps  open  to  some  doubt  whether  the  rule  of 
liability  expressed  in  these  cases  would  be  applied  to  the  same 
extent  in  this  State,  "We  have  no  occasion  now  to  discuss  that 
question.  It  would  not  be  applied  here  or  elsewhere,  except  in  & 
case  where  a  strict  party- wall  was  shown  to  exist. " ' 

7S1.  Theowner  of  land  who  builds  or  rebuilds  a  party-wall  ia 
lialde  to  the  owner  of  the  adjoining  land  for  an  injury  to  hla 
property  oooasioned  by  the  lUling  of  the  wall  resulting  from  its 
defective  and  unsafe  condition,  whether  ench  condition  was  owin^ 
to  the  negligence  of  the  owner  or  to  that  of  the  mason  who  built  the 
wall.  The  mason  who  contracted  to  do  the  work  would,  however, 
be  responsible  for  any  injury  caused  by  his  negligence  in  a  matter 
collateral  to  the  contract,  such,  for  instance,  as  depositing  materials, 
handling  tools  or  constructing  temporary  safeguards  during  the 
work.*  Bat  the  party  who  builds  the  wall  is  not  liable  to  the  otlier 
for  the  injury  done  his  property  in  an  action  of  contract.  The  duty 
of  the  party  building  to  exercise  due  care  in  building  the  w^l  is  not 
regulated  by  tlie  agreement,  and  does  not  rest  in  contract;  it  is  gov- 
erned by  the  common  law,  and  redress  for  the  injury  must  be 
sought  in  action  9f  tort.' 

723.  But  one  who  builds  a  party-wall  Is  not  bound  to  make  it 
strong  enough  to  support  any  kind  of  a  building  which  the  adjoin- 
ing proprietor  may  erect;  and  if  such  adjoining  proprietor  erects  a 

'  Schile  V.  Brokhaus,  So  N.  Y.  614;  Am.  Rep.  834,  per  Gray.  C.  J.;  C\o\et 

Brooks  V.  Curtis,  50  N.  Y.  639,  645;  Eno  v.  MersmaQ,  4  Mo.  App.  90;  Dilloo  v. 

V.  Del  Vecchio,  6  Duer,  17;  Brigga  v.  Hunt,  11  Mo.  App.  246:  Earl  v.  Bead- 

Klosse,  5  Ind,  App.  129,  31  N.  E.  Rep.  leston,  10  J.  &  S.  2q4;  Brown  v.  Werner, 

308;  Fowler  v.  Saks,  18  D.  C.  570,  7  L.  40  Md.   15;    Brings,   v.   Klosae,  s   Ind, 

R.  A.  649.  App,  lag,  31  N.  E.  Rep.  208;  Sessengut 

» See  g§  eatWSl.  V.  Posey,  67  Ind.  408.  33  Am.  Rep.  98. 

'Whiting  V.  Gaylord,  66  Conn.  337,  'Gorham   v.   Gross,   117   Mass.  44a, 

344.  34  All.  Rep.  8s.  per  Gray,  C.  J. 

*  Gorham  v.  Gross.  115  Mass.  333,  a8 
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Lailding  too  heavy  for  the  wall,  and  his  building  in  coDsequenee 
falls,  he  cannot  recover  damages  of  the  builder  of  the  wall.  It  is 
the  dntj  of  the  one  erecting  a  party-wall  to  make  it  of  BufBcieni 
fitrength  only  to  support  another  building  similar  to  the  one  of 
which  it  was  made  a  part,  unless  the  agreement  between  the  parties 
epeciiies  a  different  kind  of  wall.^  Neither  can  the  owner  of  a 
party-wall  be  compelled  to  take  it  down  at  his  own  expense  because 
it  is  not  of  sufficient  strength  for  a  building  which  his  neighbor 
desires  to  erect  on  his  adjoining  land.' 

733.  Under  a  statute  making  it  the  duty  of  one  digging  to  a 
depth  of  more  than  ten  feet  below  the  ourb  line,  to  protect  any 
party  or  other  wall  on  the  adjoining  land  and  at  his  own  expense 
preserve  snch  wall  from  injnry,  and  so  support  the  same  by  a 
proper  foundation  that  it  shall  remain  as  stable  as  before  the  exca- 
Tations  were  commenced,  the  duty  and  liability  of  such  party  does 
not  cease  at  the  completion  of  the  excavation.  If,  by  reason  of  the 
great  weight  of  the  structure  he  bmlds,  the  wall  of  tiie  adjoining 
building  settles  and  cracks,  he  is  liable  for  the  injury  done;  for  in 
such  case  he  has  not  supported  the  wall  by  proper  foundations  and 
made  it  as  stable  as  it  was  before.* 

Under  tliis  statute  one  proposing  to  excavate  for  the  purpose  of 
boilding,  having  obtained  a  parol  license  from  the  occupant  of 
adjoining  premises  as  required  by  the  consolidation  act,  and  having 
shored  up  a  party-wall  and  removed  the  foundation  thereof,  he 
may,  notwithstanding  a  revocation  of  the  license,  proceed  and  build 
np  a  new  foundation  wall,  so  as  to  sustain  the  party-wall,  and  for 
that  purpose  he  has  the  right  to  enter  upon  so  much  of  the  adjoin- 
ing premises  as  is  necessary  and  until  this  work  is  done,  if  he  pro- 
ceed with  reasonable  dispatoh  and  does  it  in  a  good  workmanlike 
manner,  with  as  litUe  injury  and  inconvenience  as  possible  to  the 
adjoining  occuj>ant,  he  cannot  be  regarded  as  a  trespasser,  nor  can 
he  be  required  to  remove  the  supports  to  the  wall.*  The  parol 
license,  having  been  acted  upon  and  expense  incurred  in  reliance  of 
it,  cannot  be  revoked. 

The  statnte  does  not  apply  to  the  foundations  of  a  stoop,  and 

■Gilbert  v.   Woodruff,  40  Iowa,  sao;     Cohen   v.  Simmons,   ai    N,   Y.    Supp. 

Culler  V.  Williams.  3  Allen,  196.  385.  66  Hun,  634:  Laws  of  New  York 

*  Ferguson  v.  Fallons.  3  Phila.  168.       iSSz.  cb.  410  (Consolidation  Acl).  g  474- 
'  Bernhcimer  v,  Kilpatrick,  53  Hun,         *  Ketchum   v.    Newman,    116   N.  Y. 

316,   6    N.   Y.    Supp.    858.     And    see    433.  I3  N.  E.  Rep.  lo;:. 
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therefore  the  liability  for  injoriee  to  the  stoop  by  such  digging  is  to 
be  determined  by  the  mles  of  the  common  law,  which  do  not  make 
one  digging  with  care  on  his  own  land  liable  for  the  fall  of 
stmctures  upon  the  adjoining  land.* 

724.  An  injunotion  is  the  proper  nmedj  against  making  or 
cutting  openings  in  a  party-w^l,  for  the  trespaas  is  of  a  continuing 
nature,  whose  constant  recurrence  renders  the  remedy  at  law 
inadequate  by  reason  of  the  fact  that  each  disturbance  of  plaintiffs 
easement  in  the  wall  would  form  the  basis  of  a  fresh  suit.  Besides, 
the  trespass  or  the  disturbance  of  plaintiff's  easement  in  the  party- 
wall  would,  if  permitted  to  continue,  ripen  into  an  easement,  and 
this  itself  is  ground  also  for  equitable  relief.' 

Equity  will  not  compel  the  removal  of  an  extension  of  a  party- 
wall,  on  the  ground  that  It  was  a  use  of  the  party-wall  not  contem- 
plated by  the  agreement,  where  plaintiff  made  no  objection  until 
the  extension  was  completed;  but  in  such  case  he  would  be  left  to 
bis  remedy  at  law,' 

Where  the  first  builder  in  erecting  a  party-wall  has  used  iron  rods 
and  bolts  to  secure  the  same,  which  project  on  his  neighbor's  prop- 
erty, he  will  not  be  compelled  by  a  court  of  equity  to  remove  them 
if  the  adjoining  owner  lias  been  tardy  in  asserting  Ids  rights.  The 
latter's  remedy  would  be  an  action  at  law  for  dam^es.* 

'  Berry  v.  Todd,  14  Daly,  450;  Laws  with  three  windows  therein,  command- 

1882,  ch.  410,  §  474-  'ng  a  view  of  plaintiff's  back  yard,  and 

■  Harber  v.  Evans,  loi  Mo.  66t    14  i(  was  held  that  an  action  on  (he  case 

S.   W.  Rep.  750;    Graves  t.  Smid),  87  could    not    be    maintained;    thai    the 

Ala.  450,  6  So.  Rep.  308;    St.  John  v.  only  remedy  plaintiS  had  was  to  build 

Sweeney,     59     How.     175 ;    Vollmer's  blinds  or  other  erections  in  front  of  the 

App.,  61   Pa.  St.  iiS;    Dauenhauer  v.  obnoxious  openings,  and  thus  cut  oS 

Devine,  51  Tex.  480,  33  Am.  Rep.  627.  the  defendant's  view. 
In  Pierce  v.  Lemon,  2  Houst.  sig,  the       'Sebald  v.  Mulholland,  6  Misc.  Rep. 

plaintiff  and   the  defendant  were   the  349,  36  N.  Y.  Supp.  913. 
owners  of  adjoining  lots  in  the  city  of        *  Walsh  v.   Luburg,   10   Pa.   Co.  Cl. 

Wilmington,  and   the    latter    built    a  641;  Mayer's  Appeal,  73  Pa.  St.  164. 
party  or  division-wall  of  a  brick  stable, 
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V.  Rights  as  topercoUtiog  and  >ub- 

terraaean  water,  780-7B6. 

VI.  Rights  acquired  by  grant,  7S7-793 

VII.  Rights  acquired  by  prescriptloi^ 

794-8IO. 


I.  Floving    itreams     and    surface 

water  distinguished,  735-736. 
II.  Ownership   and    use    of    flowing 
water,  737-7S4. 

III.  Pollntion  of  streams,  7SS-758. 

IV.  Rights  as  to  surface  water,  759- 

77<J- 

I.  Flowiiig  Stream*  wnd  Swrf ace  Waier  DistmgmsK^} 

726.  The  right  of  a  Tiparian  owner  to  have  the  water  of  the 
stream  flow  in  Its  natural  state  in  some  reapeots  resembles  an  ease- 
ment, "but  it  is  not  an  easement  properly  Bo-called,"  says  Mr.  Leake 
in  bis  work  on  Land  Laws,  "nor  is  it  treated  as  an  easement  in 
law ;  it  is  an  ordinarj  incident  of  riparian  property,  and  differs  from 
an  easement  in  being  appurtenant  by  nature  withont  a  special  title  of 
{^nt  or  prescription,  »  *  »  Also  a  right  acquired  by  a  riparian 
owner  to  divert  tlie  water  of  a  natural  stream  tlirongb  bis  own  land, 
tbongh  sometimes  spoken  of  as  an  easement,  is  not  properly  so 
called.  It  is  an  act  of  ownership ;  and  so  far  as  it  may  be  an  appro- 
priation of  the  water,  it  takes  that  which  was  not  before  the  snbjeet 
of  property;  it  may  permanently  diminish  the  stream  to  the  lower 
tenements,  but  it  does  not  otherwise  render  tbem  servient  to  any 
use  or  intereference  of  the  upper  owner. " ' 

Bat  as  regards  all  the  natural  rights  as  to  the  flow  and  use  of  water 
it  may  be  said  tliat  they  are  treated  as  easements  by  all  the  leading 
writers  upon  the  subject — Gale,  Goddard  and  Washburn  —  and  they 
are  quite  generally  spoken  of  as  easements  by  tlie  judges.     Thus 

'  It  is  to  be  kept  in  mind  that  ibis  Law  of  Waters,  reference  may  be  had 
chapter  is  not  Itilended  as  a  treatise  on  to  Mr.  Gould's  eicellenl  work  on  this 
wateri.coufses  or  the  law  of  waters  in  subject- 
general,  but  rather  as  a  condensed  'Pi.  III.  p.  316,  citing  Dickinson  v. 
statement  of  that  part  of  this  Ian  Grand  June.  Canal, 7  Ex.283;  Mason v, 
which  is  concerned  with  water  rights  Shrewsbury  R'y,  L.  R.  6  Q.  B.  578,  per 
that  are  commonly  classed  as  ease-  Cockburn.  C.  J 
ments.     For  a  general  treatise  on  the 
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the  Snpreme  Court  of  California,  in  a  recent  case  relating  to  &b  right 
of  one  to  have  the  Borface  water  flow  from  hia  land  over  the  lower 
land  of  the  adjoining  owner,  asked  the  qaestioa  whether  the  upper 
owner  had  an  easement  in  the  land  of  the  lower  owner  for  the  flow 
of  the  water;  and  after  giving  the  usual  definition  of  an  ordinraj 
easement,  say:  "  Easements  are  of  two  kinds,  similar  to  one  another 
in  many  respects,  hut  differing  in  many  particulars.  To  the  first 
class  belong  those  easements  created  by  act  of  man,  and  to  the 
Second,  those  which  are  given  by  the  law  to  every  owner  of  land. 
This  latter  class  is  given  by  law,  because  without  them  there  would 
be  no  secnrity  in  the  enjoyment  of  land  by  its  owner.  Without 
them  a  neighbor  might  deprive  a  landowner  of  the  benefits  derivable 
from  tilings  wliich  in  the  course  of  nature  have  been  provided  for 
the  common  good  of  all,  and  which  the  law  wisely  provides  shall  not 
be  wrested  from  one  by  the  act  of  atiother.  These  easements  are 
said  to  be  inherent  in  the  land  ex  Jure  naturale,  and  are  often  termed 
natural  righta.  A  careful  review  of  the  adjudicated  eases  will,  it  is 
believed,  show  that  a  good  deal  of  obscurity  has  been  thrown  around 
many  questions  connected  with  the  subject  under  consideration,  by 
s  &ilure  Ha  observe  the  line  of  demarcation  between  these  two  classes 
of  eaaements.  As  it  is  with  tlie  latter  class  that  we  have  ezclnsively 
to  do  in  the  present  case,  we  must  eliminate  from  consideration  such 
rules  of  construction  as  apply  exclusively  to  easements  founded 
upon  grant  or  prescription,"  ' 

706.  The  rules  of  law  relating  to  the  diTersion  and  useofsur- 
faco  water  are  sBaeatiaUr  difibrent  ttom  those  whi(di  apply  to 
streams  flowing  in  channels  between  well-defined  banks.'  A  riparian 
proprietor  has  a  limited  right  to  use  or  divert  the  running  water  of 
a  stream,  but  a  landowner  upon  whose  land  surface  water  falls  or 
collects  has  an  absolute  right  to  the  water.  He  may  use  or  divert 
the  whole  of  it  or  may  abandon  it  as  he  pleases.'  The  owner  of  the 
higher  land  has  an  unqualified  right  to  appropriate  all  of  the  surface 
water  to  his  own  use.  This  right  is  based  upon  his  dominioD  over 
the  soil  which  extends  indefinitely  upwards  and  downwards.     He  ia 

'Gray  v.  McWilliams,  gS  Cal.  157,  Iowa.  160,  8g   Am.  Dec.  563;    Gibbs  v. 

161,  per  Searls,  C.  Williams,  25   Kans.  a  14.  37   Am.   Rep. 

'  Flagg  V.  Worcester,  13  Gray,  601.  241;   Jones  v.  Wabash,  St.  L.  &   P.  R. 

■  Broadbent     v.     Ramsbotham,     11  Co.,  IS  Mo.  App.  251;  Johnson  v.  Chi- 

Exch.  60a;    Ennor  v.  Barwell,  2  Gilf.  cago,  St.  P.,  M.  &  O.   R.  Co.,  80  Wis. 

410;     Livingston     v.     McDonald,     3i  641,  14  L.  R.  A.  495. 
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not  liable  to  an  action  by  the  lower  proprietor  for  bo  using  tbe  siirface 
water  or  for  so  draining  it  as  to  prevent  any  portion  of  such  water 
from  reaching  the  land  of  the  latter.' 

Accordingly  it  is  important  at  the  outset  to  diBtingnisb  between 
Gtreams  of  water  flowing  iu  regular  channels  and  Burfaee  water 
which  has  no  channel. 

727.  To  estAbliflh  tbe  exlatenoe  of  a  water-oonrse,  or  a  regular 
flowing  Btreom  of  water,  it  most  appear  tbat  the  water  flows  in  a 
ohannel,  cotieisting  of  a  bed  of  the  stream  and  banks.'  The  channel 
most  be  well  defined,  and  the  water  must  flow  in  a  certain  direction. 
It  is  a  water-course  though  at  certain  seaaous  the  water  is  dried  ap. 
A  freshet,  or  occasional  outburst  of  water,  flowing  in  no  particular 
channel  is  not  a  water-eourse. 

Water  supplied  by  rain  and  melted  enow,  although  running 
through  a  natural  depression,  but  having  no  definite  channel,  is 
notiiing  more  than  surface  water.*     But  when  such  water  com- 

'Rawstron  v.  Taylor,  11  Exch.  3691  it  Cush.  \qa;  Luther  v.  Winniiimmet 
Livingston  v.  McDonald,  31  Ioi*a,  160,  Co.,  9  Cush.  171;  Jonee  v.  Wabash,  St. 
per  Dillon,  J.;  Wheatley  t.  Baugh,  aj  L.  &  P.  K.  Co.,  iS  Mo.  App.  151;  Ben- 
Pa.  St.  saB:  Tampa  Water  Works  Co.  son  v.  Chicago  Sc  A.  R.  Co.,  78  Mo. 
V.  Cline,  37  Fla.  586,  ao  So.  Rep.  780,  504;  Jeffers  v.  Jeffcre,  107  N.  Y.  650, 
33  L.  R.  A.  376.  14  N.  E.   Rep.  316:    Wagner  v.  Long 

■Williams  v.  Ricbaide,  33  Ont.  651;  Islaad  R.  Co.,  3  Hun,  633.  ;  T.  &  C. 

Gillett     V.    Johnson,    30    Conn.    iSo;  163;    Eulrich  v.  Richter,   37  Wis.  336; 

Chamberlain      v.      Hemingway,     63  Lessard  v.  Stram,  63  Wit.  ii>,  33  N. 

Conn.  1,  97  Atl.  Rep.  339,  33  L.  R.  A.  W.  Rep.  3S4;  Hojt  t.  Hudson,  37  Wis. 

45;  Tampa  Water  Works  Co.  v.  Cllne,  656,  9  Am.  Rep.  473. 
37  Fla.  sB6,  30  So.   Rep,  780,  33   L.  R.         'Ashley  v.  Wolcolt,   11  Cush.   19a; 

A.  376;  Joliet  &  C.  R.  Co.  V.  Healy,  94  Luther  v.  Winnisimmet  Co.,  9  Cush. 

111.  416,  431 ;  Mitchell  t.  Bain,  [43  Ind.  171 ;  Flaf;g  t.  Worcester,  13  Gray,  601 ; 

604.  43  N.  E.  Rep.  330;   Schlichter  v.  Gray   v.  Schriber,  jS  Mo.  App.  173; 

Philllpy,  67  lad.  aoi;    Weis  v.  Madl-  Kansas  v.  Swope,  79  Mo.  44<S;  Jones  v. 

son,   7S    Ind.   341,   39  Am.   Rep.    13s;  Wabash,  St.   L.  &   P.   R.   Co.,  iB  Mo. 

N«w  York,  C.  ft  St.  L.  R.  Co.  v.  Speel-  App.  aji)  Benson  v.  Chicago  &  Alton 

man,  ll  Ind.  App.  371,  40  N.  E.  Rep.  R.   Co.,  78   Mo.  5041  S14;    McCormick 

541;  Robinson  v.  Shanks,  itS  Ind.  135,  t.  Kan.  C,  St.  J.  &  C.  B.  R.  Co.,  57 

20  N.  E.  Rep.  713;    Livingston  v.  Mc-  Mo.  433,  438;  Hoyt  v.  Hudson,  37  Wis. 

Donald,  ii  Iowa,  160,  89  Am.  Dec.  £63;  656,  661,  9  Am.  Rep.  473;    Lessard  v. 

Chicago,  K.  ft  W.  R.  Co.  v.  Morrow,  43  Stram,  61  Wis.  113;   Schaefer  v.  Mar- 

Kans.  339.33  Pac.  Rep.  413;  Palmer  7.  thaler,  34  Minn.  487,  36  N.  W,   Rep. 

Waddell,  83  Kana.  353;  Union  Pac.  R.  736,  57  Am.  Rep.  73;  Taylor  v.  Flckas. 

Co.    V.   Dyche,   31   Kana.   IM,   i    Pac.  64  Ind.  167,  31  Am.  Rep.  114;  Jean  v. 

Rep.  S43;  Gibbs  v.  Williams,  35  Kaos.  Pennsylvania   Co.,    9    Ind.   App.    $6; 

314,  aao,  37  Am.  Rep.  341:    Bangor  v.  New  York,  C.  ft  St.  L.  R.  Co.  v.  Speel- 

Lansil,  51  Mc.  S";  Ashley  v.  Wolcott,  man,  13  Ind.  App.  373,  40  N.  E.  Rep. 
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luences  to  flov  permanently  in  a  well-defined  stream  wi&  a  bed  and 
banks,  it  ie  no  longer  surface  water  but  a  water-course.^ 

728.  A  spring  beoomes  a  water-oourse  &om  a  point  where  the 
water  oomes  to  the  surlboe  and  begins  to  flow  in  a  ohannel  or  bed 
with  such  banks  or  shores  as  confine  the  water  and  cause  it  to  run 
in  a  certain  direction.'  Such  water  from  a  spring  or  auj  stream 
does  not  cease  to  be  a  water-course  and  become  mere  surface  vrater 
because  after  flowing  in  a  channel  it  spreads  over  low  land  and  flows 
for  a  distance  several  rods  in  width  withont  a  defined  channel  fmd 
then  again  forms  a  definite  channel.*  If  a  water-course  is  lost  in  a 
swamp,  it  is  a  water-course  still  when  it  emei^s  therefrom  in  a 
defined  channel.* 

The  water  of  a  spring  after  it  has  acquired  a  well-defined  channel 
is  no  longer  surface  water,  but  a  water-conree.°  In  like  manner 
surface  water  which  has  fiowed  in  the  same  place  for  such  a  length 
of  time  that  it  has  formed  a  channel  and  a  well-defined  stream, 
though  it  is  sometimes  dry,  is  a  water-course,* 

Where  a  township  dug  a  ditch  along  a  natural  depression  in  the 
soil,  down  which  the  surface  water  from  the  adjoining  lands  had 
been  accustomed  to  flow,  and  'a  flowing  well  was  drained  into  the 

541;  Gray  V.  McWilliams,  9S  Cal.  157,  604,  43  N.  E.  Rep.  330;  White  v.  Shel- 

ai   L,  R.  A.  S93;   Alcorn  v.  Sadler,  66  don,  35  Hun,  193;  Pyle  v.  Richards,  ij 

Miss.  331,  ;   So.   Rep.  694;    Bloodgood  Neb.  iSo;    Barnes  v.  Sabron,  to  Ner. 

V.  Ayers,  loS  M.  Y.  400,  3  Am.  St.  Rep.  317-  Bruening  v.  Dorr  (Colo.),  47  Pac., 

443;    Jeffera  v.  Jeflers,  107  N.  Y.  650,  Rep.  ago. 

14  N.  E.  Rep.  316;    Kelly  p.  Dunning,  'Gillett   v.  Johnson,   30  Conn.   180; 

39  N.  J.  Eq.  483;    West  v.  Taylor,   16  Macomber v. Godfrey,  loS  Mass. aiq,  11 

Oreg.  165,  13  Pac,  Rep.  665;  Warmack  Am,   Rep.   349;    Pyle   v.   Richards,   17 

V,  Brownlee,  84  Ga.  196,  10  S.  E.  Rep.  Neb.  180,  23  N.W.  Rep.  370;  Mitchell  t. 

73S.  Ba.in,   143  Ind.  604,  4a  N.  E.  Rep.  330; 

'Churchill    v,    Lauer,   84  Cal,   333;  Hinkle  v.  Avery,  88  Iowa,  47, 55  N.  W. 

Jones  V.  Hannovan,  55  Mo.  463;  Mis-  Rep.  77' 

sissippi  &  T.   R.  Co.  v.  Archibald,  67  *  Hebron  Gravel  Road   Co.   v,  Har- 

Miss.  38,  7  So.  Rep.  313;    Lambert  v.  vey,   90  Ind.   193,   46  Am.    Rep.    199; 

Alcorn,  144  111,  313.  33  N.  E.  Rep.  53:  Carriger  v.  East  Tcnn.  V.  Sc  G.  R.  Co., 

Druley  v,  Adam,  103  III.  t77;  Eulrlch  7   Lea,  388;  Munkres  v.   Kansas  City, 

■V.   Richter,  41   Wis.   318;    Earl   v.   De  St.  J.  &  C.  B.  R.  Co.,  71  Mo.  514, 

Hart,  13  N.J.  Eq.  380,  73  Am.  Dec.  395;  'Dudden  v.  Clutton   Union,  i   H.  4 

Kelly  V.  Dunning,  39  N.  J.  Eq.  48a.  N.  637;  Pyle  v.  Richards,  17  Neb.  180, 

'  Dudden   v.  Guardians   of    Clutton  3a  N.  W.  Rep.  370. 
Union,   i    H.  &  N.   637;    Chauvel  v.  'Eulrich   v.    Richter,   41    Wis.   31S: 
Hilt,  93  Cal.  407,  38   Pac.   Rep.   1066;  Barnes  v.  Sabron,  10  Nev.  317;  Craw- 
Case  v.  Hoffman,  84  Wis.  438,  36  Am.  ford  v.  Ram  Co.,  44  Ohio  St.  279,  aS?, 
St.  Rep.  937;  Mitchell  v.  Bain,t43  Ind.  7  N.  E.  Rep.  429. 
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ditch,  SO  that  a  riparian  landowner  had  living  water  in  the  ditch^ 
from  which  he  could  water  his  cattle  at  all  seasons  of  the  year,  sacL 
ditch  became  a  water-course  eo  as  to  preclude  an  upper  riparian 
proprietor  from  diverting  the  water  and  thereby  depriving  the  lower 
proprietor  of  the  use  of  it.' 

7S9,  By  the  oommon  law  flood  water  overflowing  the  banks  of 
A  stream  is  a  part  of  Uie  stream,  though  not  flowing  in  a  channel, 
and  a  riparian  owner  is  not  allowed  to  protect  his  lands  by  erecting 
barriers  to  the  injury  of  another.'  This  is  clearly  so  in  case  the 
flood  spreading  beyond  the  banks  of  the  stream  forms  with  the 
stream  one  body  and  flows  within  the  accustomed  boundaries  of  such 
floods.*  But  if  a  riparian  owner  can  raise  the  banks  of  a  stream  so 
as  to  confine  the  flood  water  and  prevent  its  overflowing  his  lands, 
without  occasioning  any  injury  to  the  property  of  others,  he  may 
do  80.* 

Water  which  in  times  of  ordinary  high  water  overflows  the  banks 
of  a  stream,  and  is  accustomed  to  flow  down  over  adjacent  low  lands 
in  a  defined  stream,  is  to  be  treated  as  a  water-coarse,  rather  than 
as  surface  water." 

Though  a  streani  spreads  out  into  a  swamp  without  a  definite 
channel,  if  it  emerges  from  the  swamp  in  a  definite  channel,  and 
can  be  recognized  as  the  same  stream,  it  is  still  a  natural  water- 
course.    The  identity  of  the  stream  through  the  swamp  may  be 

<  Rummell  V.  Lamb,  iooMich.424,  59  147;  Barden  y.   Portage,  79  Wis.  136. 

N.  W.  Rep.  167;  Hillilter  v.  Coleman,  48  N.  W.  Rep.  aro;  Kansai  City  M.  4 

73  Micli.  170.  41  N.  W.  Rep.  J19.  B.  R.  Co.  v.  Smith  (Miss.).  117  L.  R.  A. 

*  King  V.  TraHord,  i  B.  &  Ad.  874;  76a. 

Attorney-Gen.    v.   Lonsdale.   L.    R.    7  'Cairo  V.  &  C.  R.  Co.  v.  Brevoort, 

Eq.  377;    Mason  v.  Shrewsbury  &  H.  6a  Fed.   Rep.   rag,   as    L.   R.   A.   sa7; 

R.  Co.,  L.  R.  6  Q.  B.  578;    Lawrence  Moore  v,  Chicago,  B.  4  Q.  R,  Co..  7s 

V.  Great  North.  R.  Co..  16  Q.  B.  643;  Iowa,  363,  39  N.  W,  Rep.  390;   O'Coo- 

Cairo  V.  &  C.  R.  Co,  v.  Brevoort.  6a  nell  v.  East  Teon.,  V.  &  G.  R.  Co.,  87 

Fed.  Rep.  tag,  25  L.  R.  A.  s'?;  O'Con-  Ga.  146,  13  S.  E.  Rep.  489.  13  L.  R.  A, 

nell  V.  East  Tenn,,  V.  &  G.  R.  Co..  87  394, 

Ga.  346,  13  S.  E.  Rep.  489.  13  L.  R.  A.  'Trafford  v.  The  King,  8  Bing.  304; 

394;  Byrne  v.  Minneapolis  &  St.  L.  R.  Nield  v.  London  ft  N.  W.  R'y,  L,  R. 

Co.,  38  Minn,  aia,  36  K.  W.  Rep.  339;  10  Ex.  4. 

Craw(ordv.Rambo,440hioSl.  279.287.  'Byrne  V.Minneapolis  ft  St.  L.   R. 

7  N.  E.  Rep.  439;  Carriger  v.  E.  Tenn.  Co.,  38  Minn,  aw,  36  N.  W.  Rep.  339,  8- 

V.  ft  G.  R.  Co.,  7  Lea,  388:  Burwell  v.  Am.  St.  Rep.  668;  Crawford  v.  Rambo, 

Hobsoa,   t3   Gratt.   33a,  65  Am.   Dec.  44  Ohio  St.  379.  7  N.  E.  Rep.  439. 
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disclosed  b;  itB  curreat,  tliere  being  do  defined  channel.     It  is  a 
wster-cooTBe  if  the  oontintiity  of  the  stream  is  shown.' 

If  after  mnning  in  a  definite  channel  water  spreads  over  the  sur- 
face of  the  ground  and  never  again  flows  in  a  r^nlar  coarse  or 
definite  channel,  it  becomes  mere  surface  water.* 

7S0.  A  deflnit*  ohaonel  through  wbioh  snrlboe  w»t«r  flows  in 
times  of  fteshet  aod  heavy  rains  is  regarded  as  s  natuiuL  water 
oourse.'  This  is  the  case  where  the  surface  water  from  fslUng  rains 
and  melting  snow  from  a  hilly  region  or  high  bluffs  flows  through 
a  gorge  or  ravine  in  a  definite  channel,  and  has  always  done  so  during 
the  spring  niontlis  of  every  year,  and  in  seasons  of  heavy  rains  so 
far  as  the  memory  of  man  runs;  the  accustomed  channel  fiurly 
posseeees  the  legal  attributes  of  a  natural  water-coarse.  The  gen- 
eral rule  applicable  to  surface  water  does  not  apply  in  such  an 
exceptional  case.' 

In  general  the  same  rule  is  applied  to  surface  water  flowing  in  a 
regular  channel  that  is  appUed  to  a  water-course.  "  The  owner  of 
the  dominant  heritage  or  higher  tract  of  land  has  the  right  to  have 
the  surface  water  falling  or  coming  naturally  upon  his  premises 
pass  ofi  the  same  through  the  natural  drains  upon  and  over  the  lower 
or  servient  lands,  and  the  owner  of  the  dominant  heritage  may,  by 
ditehes,  drain  his  own  land  into  tlie  natural  channel,  even  if  the 
quantity  of  water  thrown  upon  the  servient  heritage  is  thereby 
increased."* 

731.  Flood  water  baving  no  definite  obannel  may  properly  be 
olaased  as  aor&oe  vater.  An  overflow  in  tunes  of  floods  from  arta- 
fieial  basins  or  ponds  following  no  definite  coarse  is  surface  water.* 

■  Briscoe  v.  Drought,  ii  Ir.  C.  L.  R.  ■  Hawley  v.  Sbeldon,  64  Vt.  491.  34 

350;  Macomber  v.  Godfrey,  108  Mass.  Atl.  Rep.  7'7- 

3i9;Casev.  HoSman,84Wi9.438,S4N.  *  Palmer  v.  Wftddell,   33  Kan*.  3S3; 

W.  Rep.  793,  ao  L.  R.  A.  40:  Gilleit  t.  Earl  v,  DeHan,   la  N.  J.   Eq.  aBo,  71 

Johnson,   30    Conn.    180;     Rigney    v-  Am,  Dec.  395. 

Tacoma  Light  &  Water  Co..  9  Wash.  'Bowlsby  v.  Speer,  31  N.  J.  L.  351, 

576,  38  Pac.  Rep.  147.  36  L.  R.  A.  42s;  353.    P*'   Beasley,    C.  J.;    Palmer  v. 

Robinson    v.    Shanks,    118    Ind.    135.  Waddell,  sa  Kans.  3Sa. 

ao  K.  E.  Rep.  713;  West  t.  Taylor,  16  '  Robb  v.  Lagrange  Village,  ts&  III. 

Oreg.  165.  13  Pac.  Rep.  665:  Schlag  v.  ai,  43  N.  E.  Rep.  77,  per  Craig,  C.  J.; 

Jones,  131  Pa.  St.  63,  18  Atl.  Rep.  107a;  Peck    v.   Herrlngton,   109  III.  611.  50 

Hebron  Gravel   Road  Co.  v.  Harvey,  Am.  Rep.  6*7;  Lambert  v.  Alcorn,  144 

90  Ind.  191;  Monkres  v.  Kansas  City  III.  313,  33  N.  E.  Rep.  S3- 

R.  Co.,  73  Mo.  514.  'Broadbent    v.     Ramsbotluin,     11 
Exch.  603. 
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FLOWING  STREA1I8  AND  SURFACE  WATER  DISTINGUISHED.       [§  T82. 

If  in  times  of  heavy  raina  or  frealiets  snrfsce  water  collects  in 
m&rshes,  hollows  or  basins  or  ponds  and  overflows  the  banks  or  edges, 
even  in  an  appreciable  channel,  it  may  be  regarded  as  still  being  sur- 
face water. '  A  temporary  channel  made  by  earface  water  from  heavy 
rainfalls  or  freshets  from  melting  snow  does  not  constitute  a  water- 
course.' Water  which  collects  in  low  lands  or  marshes  in  times  of 
excessive  rains  or  melting  snows  is  serf  ace'  water.*  But  surface  water 
which  has  reached  a  natural  basin  and  formed  a  permanent  body 
of  water  loses  its  character  as  surface  water;  *  and  the  owner  of  such 
land  has  no  right  to  discharge  snch  water  npon  the  land  of  others.' 

73S.  There  are  some  authoritieB,  however,  whioh  hold  in  gen- 
eral that  flood  water  is  snrftoe  water.*  If  the  flood  water  becomes 
separated  from  the  main  stream  and  spreads  out  over  lower  land  so 
that  it  can  never  return  to  tliat  stream,  it  may  properly  be  regarded 
as  surface  water,'  Water  which  lias  overflowed  the  banks  of  a 
stream  during  a  freshet  in  consequence  of  the  insufficiency  of  the 
channel  to  hold  and  carry  it  off  has  also  been  treated  as  surface 
water,  and  as  a  common  enemy  against  which  any  landowner 
affected  may  protect  liimself.* 

The  Indiana  cases,  Taylor  v.  Fickas  and  the  snbseqnent  cases  fol- 
lowing  that  anthority,  are  criticised  in  a  recent  case  before  Circuit 
Courtof  the  United  States,  Baker,  J.,  saying:  "  The  court  assumed, 
what  is  not  true,  in  law  or  physics,  that  the  water  of  the  Ohio  river, 
in  times  of  ordinary  floods,  is  surface  water.  The  cases  cited  lend 
no  just  support  to  tlie  assnmption  on  which  the  opinion  rests.     It  is 

I  Bowlsby  V.  Speer,  31   N.  J.  L.  35".  'CairoJ:  V.  R,  Co,  v.  Stevens,  73  Ind, 

3S4,  86  Am.  Dee.  ai6;  Rawston  v.  Tay-  378,  383,  38  Am.  Rep.  139:   Shelbyvjlle 

lor,  II  Exch,  369.  &  B,  Turnp.  Co,  v.  Green,  99  Intl.  aoj; 

»  Hill  V.  Cincinnati,  W.  &  M.  R.  Co.,  Taylor  v.  Fickas,  64  Ind.  167,  31   Am. 

109  Ind.  511,  10  N.  E.  Rep.  410.  Rep.  I14;  Morris  v.  Council  Blufis,  67 

'Boynton  v.  Oilman,  53  Vi.  17;  Cur-  Iowa,  343,  as  N.  W.  Rep.  374.  5^  Am. 

tiss  V.  AyrauU,  47  N.  Y.  73;    McCor-  Rep.  343:  McCormick  v.  Kansas  Cily, 

mick  V.   Horan,  81   N.   Y.  86.  37  Am.  St.  J.   &  C.   B.   R.   Co.,   57    Mo.  433; 

Rep.  479;  Earl  v.  DeHart,  12  N,  J.  Eq.  Jones  v.  St.  Louis,  I.  M.  &  S,  R.  Co., 

a8o,  73  Am.  Dec.  39s-  84  Mo.  151. 

*Schaefer   v.    Marlhaler,   34    Minn.  'O'Connell  v.   East  Tenn.,  V.  4  G. 

487,  57  Am.  Rep.  73;  Alcorn  v.  Sadler,  R.  Co.,  87  Ga.  24b,  13  S.  E.   Rep.  489. 

66  Miss,  asi,  5  So.  Rep.  694.     And  see  13  L.  R.  A.  394. 

Wharton   v.  Stevens.  84  Iowa,  107.  15  'Missouri   Pac.   R.  Co.   v.   Keys,  55 

L.  R.  A.  630.  Kans.  305:    Morris  v.  Council   Bluffs, 

'  Whalley  v.  Lancashire  &  Y.  R,  Co..  67  Iowa,  343,  35  N.  W.  Rep.  374. 
13  Q.  B.  D.  131. 
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%  733.]  WATBB. 

Bettied  law  here,  as  well  as  elsewhere,  settled  beyond  serioos  debate, 
that  a  railroad  company,  in  bridging  a  Btresm,  must  provide  a  water- 
way for  the  passage  of  the  water  which  flows  into  and  down  the 
stream  in  times  of  ordinary  floods,  but  it  is  not  bound  to  provide 
outlets  for  surface  water.  If  the  water  of  the  Wabash  river,  in 
times  of  ordinary  floods,  is  surface  water,  a  railway  company  would 
be  under  no  obligation  to  provide  an  outlet  for  its  superabundant 
water  at  Buch  times;  and  the  ultimate  result  would  be  that  all  the 
company  need  do  is  to  provide  outlets  sufficient  to  pass  the  water 
which  flows  iu  the  channel,  and  within  its  banks.  Such,  however^ 
is  not  the  measure  of  its  duty.  Either  tlie  cases  which  hold  that  & 
railroad  company  in  bridging  a  stream,  must  provide  a  sufficient 
water-way  for  the  passage  of  the  superabundant  water  which  flowa 
into  and  down  the  Btream  in  times  of  ordinary  floods,  are  tmsound, 
or  else  the  doctrine  of  Taylor  v.  Fickas,  and  of  the  cases  which  follow 
it,  cannot  be  upheld,"  ^ 

733.  ^ere  are  ezoeptional  oases  whioli  are  not  dealt  with  eitber 
under  the  rule  that  overflowing  water  is  part  of  the  stream,  or 
under  the  rule  that  it  is  surfiioe  water.  "If  the  waters  of  the 
MisBiseippi  river,  which  at  flood  sometimes  spread  in  width  from 
twenty  to  forty  miles,  and  flow  in  a  conttunous  and  unbroken  body 
down  the  valley,  are  to  be  dealt  with  as  the  waters  of  a  stream,  and 
the  whole  valley  iB  to  given  up  as  the  course-way  of  the  stream,  the 
moat  fertile  portion  of  our  State  may  at  once  be  abandoned.  From 
Memphis  to  Vicksburg,  and  from  the  foothills  to  the  river,  there 
18  not  a  Bqnare  yard  of  land  that  was  not  deposited  by  the  over- 
flowing waters  of  the  river.  If  the  course  usually  pursued  by  the 
ordinary  flood  waters  is  the  channel  of  the  stream,  die  whole  valley 
is  the  channel.  *  *  *  The  rules  governing- the  rights  and  duties 
of  individuab  in  reference  to  waters  rest  upon  principles  which 
underlie  very  many  other  property  rights.  At  last  they  depend 
upon  the  two  legal  maxims,  that  one  may  make  snch  use  as  he  wills 
of  his  own,  and  that  he  must  so  use  his  own  as  not  to  impinge  the 
legal  rights  of  otherB.  Ab  to  surface  water  and  streams  flowing 
along  their  channels,  general  rules  have  been  formulated  which 
are  usually  applicable,  and  under  which  the  relative  rights  and 
duties  of  parties  may  be  adjusted,  but  to  apply  these  rules  to  waters 
of  a  radically  different  class  is  to  measure  different  conditions  by  a 

'  Cairo,  V.  S  C.  R.  Co,  v.  Brevoort,  6a  Fed,  Rep.  rag,  132. 
6U 
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FLOWINQ  8TB&AMS  AJID  SDBFACE  WATSB  DIBTtMaUIBUED.        [§  734. 

single  staDdard.  To  saj  that  flood  waters  are  surface  waters,  and 
may  always  be  dealt  with  ae  such,  or  that  they  may  be  fenced  against 
as  may  the  waters  of  the  sea,  regardless  of  conseqneaces,  wonld  be 
to  ^ve  to  one  riparian  owner  the  power  and  right  of  benefiting  and 
preserving  his  own  property  at  the  direct  expense  of  another.  But, 
on  the  other  hand,  if  it  be  the  role  that  alluvial  lands  subject  to 
occasional  floodings  are  to  be  dealt  with  as  comprising  the  bed  of  a 
stream,  the  beneficial  ownership  therein  is  practically  destroyed  in 
the  interest  and  for  the  benefit  of  other  riparian  owners."  ' 

734.  A  riparian  owner  has  a  right  to  build  barriers  and  oonilne 
the  waters  to  the  channel  of  the  stream,  but  be  cannot  build  and 
maintain  a  structure  which  wiU  change  the  channel  or  project  the 
waters  a^^ainst  or  npon  the  property  of  others,  in  ench  a  way  as  will 
result  in  substantial  injury  to  such  property.'  Hut  a  riparian  pro* 
prietor  is  liable  for  erecting  on  his  own  land  an  embankment  wliioh 
increases  the  overflow  in  tunes  of  flood  upon  the  lands  of  the  oppo- 
site proprietor  to  his  injury;  for,  according  to  the  prevailing  rule, 
the  waters  of  a  stream  when  swollen  by  ordinary  floods  is  not  surface 
water  so  long  as  it  forms  with  the  stream  one  body  of  water  which 
is  eventually  discharged  through  the  channel  of  the  stream.' 

A  riparian  proprietor  who  has  conveyed  to  a  railway  company  all 
the  right,  title,  and  estate  in  a  strip  of  his  land  which  could  have 
been  acquired  by  condemnation  thereof  for  a  right  of  way,  has  no 
right  to  construct  along  the  river  bank,  over  such  right  of  way,  a 
levee  which  will  raise  the  water  flowing  in  the  stream  at  times  of 
ordinary  floods  so  ae  to  endanger  the  bridge  and  other  stmctnree  of 
the  railway,  and  will  also  throw  such  water  upon  lands  on  the  oppo- 

■  KanMS  City,  M.  4  B.  R.  Co.   v.  Byrne  v.  Minn,  ft  St.  L.  R.  Co.,  38 

Smith  (Miss.),  17  L.  R.  A.  76],  764,  per  Minn.  211,  36  N.  W.  Rep.  339;  Jones  t. 

Cooper,  C.  J.  Hannovan,    55    Mo.    462;    Gerrish   v. 

»  Parker  v,  Atchison  (Kans.),  48  Pac.  Ciough.  4S  K.  H,  9,  97  Am.  Dec.  561, 

Rep.  631;  Shelbyville  &  B.  Tump.  Co.  2  Am.  Rep.  165;    Hartihom  v.  Chad- 

v.  Green,  99   Ind.  105;    McDaniel  v.  dock,  tjs  N.  Y.  116,  31  N,  E.  Rep.  997, 

Cummings,  83  Cal.  515,  "3  Pac.  Rep.  17  L.  R.  A.  426;   Wallace  v.  Drew,  59 

795,  8  L.  R.  A.  575.  Barb.  413;  Ordwayv.  Canisteo  Village, 

'Cairo,  V.  ft  C.  R.  Co.  v.  Brevoort.  66  Hun,  569,  ai  N.  Y.  Supp.  835;  West 

6»  Fed.    Rep.  109;    O'Connell  v.  East  t.  Taylor,  16  Oreg.   i6j,  13  Pac.  Rep. 

Tenn.,  V.  ft  G.  R.  Co.,  87  Ga.  346,  13  665;   Carriger  t.  East  Tcnn.,  V.  &  G. 

S.   E.   Rep.  4B9;    Wharton  v.  Stevens,  R.  Co.,  7   Lea,  388;    Burwell  v.   Hob- 

B4    Iowa,   107,   SO  N.    W.    Rep.  563;  son,  12  Gratt.  332,  64  Am.  Dec.  347. 
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site  aide  of  the  river,  thereby  eubjectiiig  the  railway  company  to 
suits  for  damages.' 

736.  A  tliMUian  proprietor  has  no  right  to  go  upon  another*! 
land  to  restore  to  iti  natural  ohannel  flood  water  which  has  sud- 
denly  been  diverted  upon  bis  land  by  a  freebat.'  Bat  the  proprietor 
on  whose  land  the  water  leaves  its  channel  may  erect  barriers  to 
return  it  to  its  natural  channel.* 

736.  An  inlet  firom  the  sea,  through  whioh  a  ourremt  flows  in 
and  out  with  the  tides  is  not  a  water-oourse,  and  the  abntting  own- 
ers have  no  riparian  rights  saoh  as  pertain  to  a  water-oourae.* 


II.  Ownership  and  Use  of  J^lmoinff  Water. 
737.  A  riparian  owner  has  no  ownership  of  the  water  flowing  In 
a  stream.  It  is  common  to  all,  as  are  the  air  and  the  sunlight.  He 
may  use  it  as  it  flows;  but  he  has  no  right  to  materially  Himiniab  the 
flow  in  quantity  except  for  ordinary  domestic  purposes  connected 
with  the  use  of  bis  land,  or  to  corrupt  it  in  qnali^.'    The  right  to  a 


'  Cairo,  V.  &  C.  R.  Co.  v.  Brevoort, 
6a  Fed.  Rep.  139,  35  L.  R.  A.  5^7. 

•  Wholey  t.  Caldwell.  loS  Gal.  gs.  30 
L.  R.  A.  Sao;  Paige  v.  Rocky  Ford 
Canal  &  S.  Co.,  83  Cal.  64.  93.  3i  Pac. 
Rep.  1102,  33  Pac,  Rep.  875. 

•Tuihill  V.  Scott,  43  Vt.  535,  5  Am. 
Rep.  301;  Pierce  v,  Kinney,  59  Barb. 
56;  Slater  v.  Fox,  j  Hun,  544. 

'Chamberlain  v.  Hemingway,  63 
Conn.  1,  37  All.  Rep.  339,  33  L.  R. 
A.  4S. 

'  Embrey  v.  Owen,  6  Exeh.  353,  10 
Eng.  Rul.  Cas.  179;  Medway  Nav.  Co. 
T.  Romney,  9  C.  B.  N.  S.  37s;  Dickin- 
■on  T.  Grand  Junction  Canal,  7  Ex. 
S83;  Ellis  V.  Clemens,  33  Ont.  316; 
Tyler  t.  Wilkinson,  4  Mason,  397; 
Webb  *.  Portland  Manuf.  Co..  3 
Sumn.  189;  Sturr  v.  Beck,  133  U,  S. 
541,  10  Sup.  Cl.  Rep.  350. 

AlabMft:  Ulbricht  t.  EufauU  W. 
Co.,  86  Ala.  SB7,  6  So.  Rep.  78,  4  L.  R. 
A.  573;  Hendriclu  v.  Johnson,  6  Port. 
47a. 

:  Lux  V.  Haggin,  69  Cal. 
■   Pac.  Rep,   674:    Hargrave  y. 


Cook,  108  Cal.  73;  McDonald  v. 
Askew,  39  Cal.  300. 

OannMtient  i  Wadsworth  v.  Tillotson, 
IS  Conn.  366,  39  Am.  Dec.  391;  Gillett 
V.  Johnson,  30  Conn.  iBo;  Agawam 
Canal  Co.  v.  Edwards,  36  Conn.  476. 

flnida:  Tampa  Water  Works  Co.  v. 
Cline,  37  Fla.  586.  30  So.  Rep,  7B0,  33 
L.  R.  A.  376. 

OMTgU :  Po(d  V.  Lewis,  41  G«.  I63,  S 
Am.  Rep.  536. 

nUnobi  Evans  v.  Merriweather,  4 
111.  493,  38  Am  Dec.  106;  Druley  t. 
Adam,  I03  lit.  177. 

Inliaati  Mitcbell  v.  Bain,  143  lod. 
604,  43  N.  E.  Rep.  330;  Bftroard  v. 
Sberley,  135  lod.  547,  41  Am.  St.  Rep. 
454- 

Itm*. :  McCord  y.  High,  24  Iowa,  336. 

KaoMi:  SbamleSer  v.  Council  Grove 
P.  Mill  Co.,  iS  Kans.  34;  Union  Pac. 
R.  Co.  V.  Dycbe,  31  Kans.  110,  I  Pac. 
Rep.  343. 

K«Stii^ :  Anderson  t.  Cincinnati 
So.  R.  Co.,  86  Ky.  44.  S  S.  W.  Sep.  49. 

KaiMS  Blanchard  t.  Baker,  S  Me. 
353.  33  Am.  Dec.  504;   Lee  t.   Pem- 
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reasonable  use  of  water  flowing  over  land  is  inseparably  annexed  to 
the  8oil  and  passes  with  it  as  part  of  it.  Use  does  not  create  Hib 
rigbt  and  disnse  does  not  destroy  it.  "  The  use  of  water,  flowing 
in  its  natural  channel,  like  the  use  of  heat,  light,  or  air,  has  been 
held  by  every  civilized  nation,  from  the  ewliest  times,  to  be  common 
by  the  law  of  natnre,  and  not  merely  public,  like  the  n«e  of  a  river 
or  a  port,  which  is  subject  to  municipal  regulation  by  the  law  of  the 
place.  They  establish,  also,  that  the  domestic  uses  of  water  are  its 
natural  and  primary  ones.  Air  is  not  more  indispensable  to  the 
broke  Iton  Co.,  57  Me.  481,  1  Am.  Newburgh,  3  Jobns.  Ch.  i6a;  Clinton 
Rep.  S9;  Davis  v.  Getchell.  50  Me.  60a,  v.  Myers,  46  N.  Y.  511,  7  Am,  Rep. 
79  Am.  Dec.  636;  Pillsbury  v.  Moore,  373;  Garwood  t.  N.  Y.  Cent.  &  Hud- 
44  Me.  154.  69  Am.  Dec.  91;  Stevens  v.  son  River  R.  Co.,  83  K.  Y.  400,  38 
Kelley,  78  Me.  445,  6  All.  Rep.  868.  Am.  Rep.  458;    Ctooker  v.   Biag(,  to 

KHMwlinMtta:   Johnson  v.  Jordan,  3    Wend.  360,  sj  Am.  Dec.  555. 
Mel.  136.  37  Am.   Dec.  8s,   per  Shaw,        Borth  OuoUna :  Williamson  v.  Lock's 
C.  J.;  Caryv.  Daniels,  8  Met.  466, 477,     Creek  Canal  Co.,  78  N.  C.  156. 
41   Am.  Dec.   533;    Cary  v.  Daniels,  5        Ohio:    Lembeck  v.  Nye,  47  Ohio  St. 
Mec.  336;    Merrifield  v.  Worcester,  no    336,  31   Am.  St.  Rep.  838,  8  L.  R.  A, 
Mass.  316,  3ig,  14  Am.  Rep.  593;    Ma-    578,  where  the   rule  was  applied  10  a 
comber  v.  Godfrey,  loS  Mass.  319,  11     non-navigable  lake. 
Am.   Rep.   349;    Luther  v.  Winnisim-        OngOB :   Shaw  v.  Oswego  Iron  Co., 
met  Co..  9  Cush.  171;  Elliot  v.  Fitch-     10  Oreg,  37t,  45  Am.  Rep.   146;   CoH- 
burg    R.  Co.,   10  Cush.   191,   57  Am.     man  v.  Robbins,  S  Oreg.  3781  Weiss  v. 
Dec.  85.  Oregon  Iron  Co.,  13  Greg.  496,  11  Pac. 

Klohlgan:    Dumoni    v.    Kellogg,    39    Rep.  355. 
Mich.  43a,  iS  Am.  Rep.  loz.  Famujlvanla :  Philadelphia  v.  Spring 

MitdMippl:  Mississippi  Cent.  R.  Co.  Garden,  7  Pa.  St.  348,  363:  PhtUdel- 
V.  Mason,  51  Miss.  334.  phia  &  R.   R.  Co.  v.   PoLtsville  Water 

Nebmkft:  Pyle  v.  Richards,  17  Keb.  Co.,  iS  Co.  Cl.  Rep.  501;  Rarick  v. 
193,  33  N.  W.  Rep.  370.  Smith,  17  Co.  Ct.  Rep.  637,  5  Pa.  Dist. 

Sew  Hu^aUra:  Gerrish  v.  Qough,  Ct.  530;  Lord  v.  MeadviUe  Water  Co., 
48  K.  H.  9,  3  Am.  Rep.  165;  Cowles  v.  135  Pa.  St.  132,  30  Am.  St.  Rep.  864; 
Kidder,  34  N.  H.  364,  57  Am.  Dec.  387.     Wheatley  v.  Chrisman,  34,  Pa.  St,  398, 

Vew  Itnvj:  Acquackanonk  Water  64  Am.  Dec.  657;  McCoy  v.  Danley,  30 
Co.  V.  Watson,  39  N.  J.  Eq.  366;  Pa.  St.  85,  57  Am.  Dec.  680;  Howell  v, 
Campbell  v.  Smith,  B  K.  J.  L.  140,  14  McCoy,  3  Rawle.  356, 
Am.  Dec.  400;  Holsmat)  v.  Boiling  Tasat:  Fleming  t,  Davis,  37  Tex. 
Spring  Co.,  14  N.  J.  Eq.  335;  Brakely  173;  Rhodes  v.  Whitehead,  37  Tex. 
v.  Sharp,  10  N.  J.  Eq.  306.  304,  310,  84  Am.  Dec.  631. 

Ha«  Turk :  Brown  v.  Bowen,  30  N.  Tarmont :  Davis  v.  Fuller.  13  Vi.  178, 
Y.  519,  86  Am,  Dec.  406;  Standen  v,  36  Am.  Dec.  334;  Tuthill  v,  Scott,  43 
New  Rochelle  Water  Co.,  91  Hun,  373,  Vt.  515,  5  Am.  Rep.  301, 
36  N.  Y.  Supp.  93;  Colricic  v.  Swin-  Washingtm ;  Rigney  v.  Tacoma  L. 
burne.  105  N.  Y,  503.  13  N.  E.  Rep.  &  W.  Co..  9  Wash.  576,  38  Pac.  Rep. 
437;  Scriver  v.  Smith.  100  N.  Y.  471,  147,  36  L.  R.  A.  435. 
480,3    N.    E.   Rep,  67s;    Gardner    v, 
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support  of  animal  or  vegetable  life.  Water  is  borne  bj  the  air,  in 
the  form  of  vapor,  to  the  remotest  regions  of  the  ear^,  for  the  free 
nee  and  common  refreshment  of  mankind ;  and  to  interdict  the  use 
of  the  one  within  any  particular  locality,  would  be  ae  monstrons  and 
enbversive  of  the  edieme  of  animal  existence,  as  it  would  be  to 
interdict  the  ase  of  the  other.  It  ie  only  when  it  has  been  received 
on  the  surface  of  the  earth,  not  while  it  is  falling  from  the  clouds, 
that  it  can  be  made  to  minister  to  the  ordinary  wants  of  life ;  and  if 
it  be  common  at  first,  it  most  continue  to  be  so  while  it  is  returning, 
by  its  natural  channels,  to  the  ocean.  No  one,  therefore,  can  have 
an  exclusive  right  to  the  aggregated  drops  that  compose  the  masses 
thus  flowing,  without  contravening  one  of  the  most  peremptory  laws 
of  nature.  Water  may  be  exclusively  appropriated  by  being  sepa- 
rated from  the  mass  of  the  stream,  and  confined  in  tanks  or  tmnks; 
bnt  then  it  would  have  ceased  to  be  aqua  pro  fluena.  It  does  not 
cease  to  be  so,  however,  by  being  merely  impeded  in  its  natural 
channel  by  a  dam. "  ' 

In  a  later  case  before  the  same  court  the  general  principle  is  again 
Btated :  ' '  The  rule  of  law  Is  uniform  and  nndoubted  that  eveiy 
riparian  owner  is  entitled,  as  an  incident  to  his  land,  to  the  natnnil 
fiow  of  the  water  of  a  stream  running  through  it,  undiminished  in 
quantity  and  unimpaired  in  quality,  subject  to  the  reasonable  nse  of 
the  water  by  those  similarly  entitled,  for  the  ordinary  purposes  of 
life;  and  any  sensible  or  essential  interference  therewith,  if  wrong, 
ful,  whether  attended  with  actual  damage  or  not,  is  actionable."  * 

In  an  early  case  the  general  principles  of  the  law  were  stated  by 
Lord  Kames,  the  action  being  for  diverting  from  the  lakes  of  Fany- 
side,  water  which  descended  naturally  to  the  river  Aven,  "At 
advising  this  cause,  much  darkness  was  occasioned  by  a  notion  which 
some  of  the  judges  unwarily  adopted,  as  if  a  river  could  be  appro- 
priated like  a  field  or  a  horse.  A  river,  which  is  in  perpetual  motion, 
is  not  naturally  susceptible  of  appropriation;  and  were  it  susceptible, 
it  would  be  greatly  ^;ainst  the  public  interest  that  it  should  be 
enfiered  to  be  brought  mider  private  property.  In  general,  by  the 
laws  of  all  polished  nations,  appropriation  is  authorized  with  respect 

'Philadelphia  v.  Spring  Garden,  7  [1S93],  App.  Caa.  691;  Gillett  v.  John- 
Pa.  5l.  34S,  363,  per  Gibson,  C.  J.  son,  30  Conn.  iSo;  Coit  v.  LewisttHi  R. 

•Clart  T.  Penn.  R.  Co.,  MS   Pa.  St.  Co.,  36  N.  Y.  114;  Wetuppa  Reservoir 

438,  449,  22  All.   Rep.  9S9,  per  Clark,  Co.  v.  Fall  River,  134  Mass.  367. 
J.;    Young   V.   Bankier  Distillery  Co. 
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OWNEIUHIF    AHI>   DSE    OF    FLOWIMO    WATER.       [§§  738,  739. 

to  every  subject  tliat  is  beet  enjoyed  separately,  bnt  barred  with 
reepect  to  every  eubject  that  is  best  enjoyed  in  common.  Water  is 
Bcattered  over  the  face  of  the  earth  in  rivers,  lakes,  etc.,  for  the  use 
«f  animals  and  vegetables.  Water  drawn  from  a  river  into  vessels 
or  into  ponds  becomes  private  property;  but  to  admit  of  such  prop- 
erty with  respect  to  the  river  iteslf,  conradered  as  a  complex  body, 
would  be  inconsistent  with  the  public  interest,  by  putting  it  in  ttie 
power  of  one  man  to  lay  waste  a  whole  country. "  ' 

738.  Hiparian  proprietors  on  the  opposite  sides  of  a  stream  have 
no  exolusiTe  title  to  any  part  of  the  water,  and  ao  right  to  equal 
shares.  Each  has  the  right  to  continue  to  use  the  water,  whatever 
the  effect  may  be  on  the  other,  imlees  Buch  other  has  acquired  by 
grant  or  prescription,  the  right  to  an  exclusive  use  of  the  water,  or 
the  right  to  use  it  whenever  there  is  not  water  enough  for  both.' 
As  there  can  be  no  ownership  of  the  wat«r  of  a  stream  except  as  it 
is  withdrawn  and  held  in  possession  by  a  proprietor,  and  he  has 
only  a  simple  usufruct  of  it  as  it  passes  along,  no  exclusive  title  to 
one-half  of  the  wat«r  or  to  any  definite  part  of  it  is  acquired  by  the 
proprietor  on  one  side  of  the  stream  as  against  the  proprietor  on  the 
opposite  side.  "  Such  being  their  relation  to  each  other,  it  is  obvi- 
ous  that  the  mere  use  by  one  of  them  of  all  the  water,  unaccom- 
panied by  any  act  of  exclusion  against  the  other,  or  by  the  assertion 
of  any  superior  or  exclusive  claim,  is  not  in  its  nature  adverse,  does 
no  injury,  and  affords  no  cause  of  complaint  or  action."  ' 

It  has  been  held,  however,  that  the  owner  of  an  island  in  a  stream 
and  of  the  mainland  on  one  side  of  it,  the  mainland  oa  the  opposite 
side  belonging  to  another,  is  entitled,  for  hydraulic  purposes,  to  use 
the  entire  natural  flow  of  water  in  the  channel  on  the  side  of  the 
island  on  which  he  owns  the  mainland,  and  to  half  the  flow  of  water 
in  the  opposite  channel.' 

739.  In  case  the  water  of  a  river  flows  in  two  dlstinot  ohanneli, 
the  riparian  owners  on  either  channel  are  entitled  to  have  flow 
through  their  channel  so  much  of  the  water  of  the  whole  river  as 
would  naturally  flow  there  and  no  more.      Neither  can  lawfully 

'Magistrates  of    Llnlichgow  v.    El-  Newburyport    Water   Co..   137    Mass. 

phinstone,  Kamei'  Set.  Dec.  331.  163;  Pitis  v,  Lancaster  Mills,  13  Mel. 

'  Brown  v.  Bowen.  30   N.  V.   519.  86  156. 

Am.  Dec.  4<*.  '  West  v,   Foi  River  Paper  Co.,  aa 

■  Prfttt  V.  Lainion,  3  Allen,  275,  33S,  Wis.  647,  js  N.  W.  Rep.  308. 
per  Merrick,  J.     And  see  Moulton   v. 
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§§  740,  741.]  WATKa. 

widen  or  deepen  dr  o&erwiee  improve  the  channel  on  his  nde  in 
Boch  a  way  as  to  leaeen  the  natural  dow  of  water  in  the  other  channel. 
Neither  is  honnd  to  erect  or  keep  np  an;  dam  or  other  artificial 
obstracdon  in  his  cliannel  in  order  to  increase  or  preserve  the  flow 
of  water  in  the  other  channel.' 

740.  A  grant  by  the  Legislature  of  an  exolusire  right  to  the 
-water-power  of  a  oaTigable  stream,  does  not  paas  s  title  to  tho 
water  itself  or  prevent  its  use  for  the  ordinary  purposes  of  life. 
Hence,  where  the  L^islature  granted  tlie  privilege  and  title  to  all  the 
wator-power  of  the  river  Schuylkill,  which  right  was  sulsequently 
acquired  by  the  city  of  Philadelphia  for  the  purpose  of  supplying 
the  city  with  water,  and  afterwards  the  Legislature  made  a  snbsequent 
grant  to  other  municipal  corporatdooB  of  the  right  to  erect  works 
and  supply  their  inliabitants  with  water  from  the  river,  such  grant 
and  the  acts  done  thereunder  were  held  not  to  be  in  violation  of  the 
previous  grant  of  the  water-power.  The  city  of  Philadelphia 
acquired  no  specific  property  or  exclusive  right  to  the  water  itself.' 

But  a  riparian  owner  upon  a  navigable  river  has  no  right  to  appro- 
priate the  water  in  such  a  way  or  to  such  an  extent  as  to  interfere 
witli  the  public  rights  of  navigation.* 

741,  At  oonimon  lav  no  title  to  water  oan  be  obtained  by  prior 
appropriation.*  Thus  one  who  builds  a  dam  for  the  use  of  a  mill 
does  not  by  priority  in  the  use  of  a  stream  acquire  tiie  exclumvo 

■Warren  v.  Westbrook  Manuf.  Co.,  legal.      It  Is  decreed   by  nature,   and 

88  Me.  69,  71,  subsiantially  in  the  Ian-  human  courts  are  powerless  to  correct 

guage  of  Emerj,  J.,  who  further  said:  it."      See  also  Warren  v.   Westbrook 

"  If  by  reason  of  the  greater  natural  Manuf.  Co.,  86  Me.  31,  38,  ag  Atl.  Rep. 

width  or  depth,  or  fall  of  one  channel,  937,  36  L.  R.  A.  3S4,  per  Emery,  J. 

a  greater  proportion  of  the  water  of  the  '  Philadelphia   v.   Spring   Garden.  7 

river  flows  through  that  channel  than  Pa.  St.  34S. 

through  the  other,  this  greater  proper-  'Attorney-General  v.  Great  Eastern 

tion  is  the  proper  natural  advantage  of  R'y,  L.  R.  6   Ch.  573;   Attorney-Gen- 

the  party  located  on  that  channel.     It  eral   v.   Terry,  L.   R.   9   Ch.   433;  At- 

is  the  proper  natural  adiantagc  of  the  tomey-Generaf  v.  Lonsdale,  L.  R.  7  Eq. 

location  for  which  he  presumably  paid  377. 

when  he  acquired  the  land  on  the  more  'Mason  v.   Hill,   s   Bam.   ft  Ad.  t; 

favored  channel.     It  is  an  advantage  Wood  v.  Waud,  3  Exch.  74S;  Sampson 

be  cannot  be  required  to  share  with  the  v.   Hoddinott,    i    C.    B.    N.    S.    590; 

party  on  the  other  and  less    favored  Wright  v.  Howard,  1  Sim.  ft  Stu.  190. 

channel.       Such    other    party    cannot  There  are  some  dicta  to  the  contrary 

avoid  the  natural  disadvantages  of  fais  prior  to  the  decision  in  Ma»on  v.  Hill, 

less  desirable  location.     This  inequal-  tufra;  Tyler  v.  Wilkinson.  4  Mason, 

ity,   when    it  exists,  is    natural,  not  397;  Webb  v.  Portland  Manuf.  Co.,  3 
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OWNEBSHir   AND   DflE  OP   FLOWING   WATEK.    [§  742,  743. 

right  to  it,  so  as  to  enftble  him  to  inMntain  an  actioD  against  one 
erectJng  a  dam  and  mill  higher  up  the  gtream  by  which  the  water  is 
detained  or  partly  diverted  or  used  to  the  injury  of  the  first  mill> 
owner,  provided  the  water  is  not  anreasonably  detained  and  is  restored 
without  substantial  diminution  to  the  stream  before  it  reaches  the 
lower  mill,' 

74S.  In  the  States  of  the  Faoiflo  Coast  and  Booky  Mountains 
water  rights  may  be  acquired  by  prior  appropriation.  In  theae 
States  the  climate  is  dry  and  agricultore  is  largely  dependent  upon 
artificial  irrigation.  These  rights  are  now  established  by  constitu- 
tional and  statutory  provisions,  though  they  seem  to  have  had  their 
origin  in  the  customs  of  the  early  miners  of  California.  The  first 
discoverer  of  a  mine  and  the  first  appropriator  of  a  stream  of  water 
to  wash  the  mine  was  regarded  as  having  the  better  right,  and  he 
was  regarded  as  the  owner  except  as  against  the  United  States,  all 
the  lands  being  a  part  of  the  public  domain.  The  first  1^;islative 
sanction  of  these  customs  was  made  by  tho  Legislature  of  California 
in  the  year  1851 ;  and  there  is  now  legislatiou  securing  water  rights 
for  irrigation  in  all  the  States  and  territories  of  the  arid  region  of 
the  United  States.' 
The  doctrine  of  riparian  rights  is  uot  recognized  in  these  States.' 
743.  nnder  the  mill  aots  of  Mveral  States  certain  rights  are 
■eoured  by  prior  appropriation.     Such  is  the  effect  of  the  provision 

Sumner,   i8g;    Heath  v,  Wiltiams,   35  v.  Wheeler,  a  Dev.  4  B.  L.  so;  Whaler 

He.  109.  43  Am.  Dec.  365;   Ingraham  t.  Abl,  19  Pa.  St.  9S;    Hartzall  v.  Sill, 

V.  Huichinsoo,  3  Conn.  584;  Evans  v.  13    Pa.   St.   348;    Hoy    v.   Sterretl,    3 

Merri weather,  4  111.  493-  38  Am.   Dec.  Watts,  337,  38  Am.  Dec.  313;  Davis  v. 

107;  Bliss  V.  Kennedy,  43  111.  67;  Gib-  Fuller,  la  Vt.   178.  36  Am.   Dec.   334; 

son  V.  Fischer,  68  Iowa,  39,  35   N.  W.  Marlia  v.  Bigeioi*,  a  Aik.  1S4,  16  Am. 

Rep.  QI4;  Norway  Plains  Co.  v.  Brad-  Dec.  696. 

ley,  SI  M-  H.  86;  Cowles  v.  Kidder,  34  See,   however,   not  in    accord   with 

K.  H.   378,  57  Am.  Dec.  387;    Odiorne  other  cases,  Tye  v.  Catching,  78  Ky. 

V,   Lyford,  9  N,   H,   soa,  3a  Am.  Dec,  463. 

387:   Gilmao  r.   Tilton,  5   N.   H,   331;  *  It  is  not  withtn  the  province  oC  this 

Bullen  V.  Runnels,  a  N.  H,  3SSi  9  Am.  work  to  state  or  refei  to  these  staiuies, 

Dec.  55.  OT  to  discuss  their  application.     Refer- 

'  Parker  v,  Hotchkiss,  35  Conn.  331;  ence  may  be  had  to  the  elaborate  crea- 

Keeney  8c  W.   Manuf.   Co.   v.    Uoioa  tlses    of    Kinney   on    Iriigation,   and 

Manuf.  Co.,  39  Conn.  576;  Dumont  v.  Pomeioy  on  Water  Rights,  in   which 

Kellogg,   39  Mich.  430,   18  Am.  Rep.  the  doctrine  o(  appropriation  of  waters 

103;  Piatt  v.  lobnson,  15  Johns,  sij,  8  is  fully  set  forth. 

Am.  Dec.  333;  Merritt  v.  Bdnkerhoff,  'Stowell  v.  Johnson,  7  Utah,  315,  36 

17  Johns.  306,  8  Am.  Dec.  404;    Pugh  Pat,  Rep.  ago. 

an 
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§  744.]  WATER. 

that  no  dam  shall  be  erected  to  the  injnty  of  any  other  mill  lawfully 
exifiting  either  above  or  below  it  on  the  same  stream.'  ThiB  regu- 
ladoQ  of  the  righte  of  riporiaa  proprietors  is  intended  to  Beenre  the 
common  rights  of  all  in  a  manner  best  calculated  for  that  porpoee.* 
It  does  not  protect  an  unimproved  or  unappropriated  mill  site.' 

744.  Biparlan  owners  Iiave  the  right  to  use  the  water  of  the 
stream  to  drink,  and  fbr  t^ie  ordinary  uses  of  domestio  life,*  and  if 
there  are  large  towns  or  citiee  npon  the  stream,  the  collective  body 
of  the  citizens  have  the  same  right.  "  In  the  ease  of  a  river  or 
public  highway  all  the  people  of  the  State  have  access  to  it;  may 
ride  over  it,  and  nse  the  water.  Not  so  with  a  private  stream.  In 
saoh  case  do  one  can  use  it  or  take  the  water  except  at  a  public 
crossing.  There  the  traveler  may  stop,  refresh  himself  and  water 
his  horse;  the  water  has  no  owner,  and  he  impairs  no  man's  right. 
But,  except  at  public  crossings,  such  as  a  road  or  a  street,  no  one 
but  a  riparian  owner  can  use  the  water ;  not  because  the  latter  has 
any  ownership  in  it,  but  because  the  stranger  has  no  right  of  access 
to  it.  There  can  be  no  such  thing  as  ownership  in  flowing  water ; 
the  riparian  owner  may  nse  it  as  it  flows;  he  may  dip  it  up  end 
become  the  owner  by  confining  it  in  barrels  or  tanks,  but  so  long  as 
it  flows  it  is  as  free  to  all  as  the  light  and  the  air.  It  follows  from 
what  has  been  said  that  dwellers  in  towns  and  villages  watered  by  a 
stream  may  use  the  water  as  well  as  the  riparian  owner,  provided 
they  have  access  to  the  stream  by  means  of  a  public  highway."  * 

A  riparian  owner  may,  if  necessary,  consume  all  the  water  of  a 
stream  for  drinking,  for  culinary  and  other  domestic  purposes 
or  for  watering  his  cattie,*    But  the  right  to  consume  water  even 

'  Lincoln    v.    Chadbourne,    56    Me.  •  Swindon    Water    Works    v.    Wilt* 

197;  Wentworth  v.  Poor,  38  Me.   243;  Canal.  L.  R.   7   H.  L.  697,  per  Cairns. 

Thomas  V.  Hill.  31  Me,  352;    Butman  L.  C;   Swift  v.  Goodrich,  70  Cal,  103. 

V.  Huasey,  13  Me.  407;  Smith  v.  Aga-  11  Pac.  Rep.  561;  Wadaworth  v.  Tlllot- 

wam  Canal  Co.,  a  Allen,  355;  Pratt  v.  son,  15  Conn.   366,   39  Am.   Dec.  391; 

Lamson,  3  Allen,   375,   1S8;    Cary   v.  Anthony  v.  Lapham,  5  Pick.  175;  Kaler 

Daniels,  8  Mel.  466,  41  Am.  Dec.  533;  v.   Campbell,    13    Oreg.    596,   11   Pac. 

Gould  V.  Boston  Duck  Co.,  13  Gtay,  Rep.  301;    Haieltlne  v.  Case.  46  Wis. 

443.  391.  I  N.  W.  Rep.  66. 

'Bates    V.   Weymouth   Iron   Co.,    8  *  Haupt's  Appeal,    135   Pa.   St.   3ii, 

Cush.  548,  5S3;   Lowell  v.  Boilon,  in  334,  17  All.  Rep.  436.  per  Paxson.  C.  j. 

Mass.  4S4.  ¥>?•   IS  Am.   Rep.  39,   per  'Spence   v.   McDonough,    77    Iowa, 

Wells,  J.  460,  43  N.  W.  Rep.  371;    Anderson  v. 

'Fuller  V.  Chicopce  Manuf.  Co.,  16  Cindnnail  S.  R.  Co.,  S6  Ky.  44,  s  S. 

Gray,  43.  W.  Rep.  49;  Blanchard  v.  Baker,  S 
592 


Digitized  byGoOgIc 


OWNERSHIP   AND   C8E  OF    FLOWING   WATEB,  [§  745. 

-for  sach  purposes  is  confined  to  the  occupant  of  tlie  riparian  land. 
He  cannot  as  against  the  rights  of  lower  riparian  owners  sell  to  one 
who  is  not  a  riparian  owner  the  right  to  divert  the  water  to  land  not 
riparian  to  be  used  even  for  domestic  purposes.' 

74S.  For  other  than  domestio  purposes,  the  right  of  each  pro- 
prietor in  the  use  of  the  water  is  limited  by  the  rights  of  the  other 
proprietors.*  If  a  riparian  proprietor,  by  placing  a  dam  across  a 
stream  nmning  through  his  land,  obstruct  the  same  so  that,  instead 
of  running  on  as  tlioretofore  to  tlie  riparian  proprietor  below,  the 
water  accumulates  in  an  artificial  lake  or  pond,  and  by  means  of 
percolation  and  evaporation  is  diminished  in  quantity  to  such  an 
extent  as  to  deprive  the  lower  proprietor  of  the  reasonable  quantity 
of  water  to  which  he  is  entitled  and  which  he  would  otherwise 
receive,  such  obstruction  of  the  stream  operates  as  a  diversion  of 
the  water;  and  for  damages  thus  occasioned  the  lower  proprietor 
is  entitled  to  recover.  If  the  diversion  be  complete,  be  is 
entitled  to  full  damages;  if  partial,  the  damages  should  be  appor- 
tioned,' "  By  the  general  law  applicable  to  running  streams, 
every  riparian  proprietor  has  a  right  to  what  may  be  called  the 
ordinary  use  of  the  water  flowing  past  his  land ;  for  instance,  to 
the  reasonable  uae  of  the  water  for  liis  domestic  purposes  and  for 
his  cattle,  and  tliis  without  regard  to  the  efEect  which  such  use  may 
have,  in  ease  of  a  deficiency,  upon  proprietors  lower  down  the 
stream.  But,  further,  he  has  a  right  to  the  use  of  it  for  any  pur- 
pose, or  what  may  be  deemed  the  extraordinary  use  of  it,  provided 
he  does  not  thereby  interfere  with  the  rights  of  other  proprietors, 
either  above  or  below  him.  Subject  to  tliis  condition,  he  may  dam 
up  the  stream  for  the  purpose  of  a  mill,  or  divert  the  water  for  the 
purpose  of  irrigation.  But  he  has  no  right  to  interrupt  the  regular 
flow  of  the  stream,  if  he  thereby  interferes  with  the  lawful  use  of 
the  water  by  other  proprietors,  and  infiicts  upon  them  a  sensible 
injury."* 

Me.  353,  23  Am.  Dec.  S04;  Chatfield  v.  Rep.   78;    Ellis  v.  Tone,  58  Cal.  aSg; 

Wilson,  31  Vt.  358;  McElroy  v.  Gable,  Para  Rubber  Shoe  Co.  v,  Boston,  139 

6  Ohio  St.  187;  Union  Mill  Co.  v.  Per-  Mass.   15s,  39  N.  E.  Rep.  544;   Arnold 

ris.  I  Sawyer,  176.  v.   Foot,   13  Wend.  330;    Wheatley  v. 

'  Williams  V,  Wadswonh,  51   Conn.  Chtlsman,  24  Pa.  St.  agS,  64  Am.  Dec. 

377.  657;  Baker  v.  Brown.  S5  Tex.  377. 

■Anderson  v.   Cincinnati  S.  R.  Co.,  'While  v.  East   Lake  Land  Co.,  96 

86  Ky.  44.  s  S.  W.  Rep.  49;  Ulbricht  v.  Ga.  415. 

Eufaala  Water  Co.,  86  Ala.  587,  6  So.  *  Miner  v.  Gilmour,  13  Moore,  P.  C. 
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§  746.]  WATBB. 

746.  A  riparian  owner  m&j  use  the  water  of  a  stream  for  msno- 
SMtoring  or  other  eztraordinarr  purpOBea,  provided  he  restores  it 
to  the  stream,  without  mireasoiiable  detention  and  withoat  substantial 
diminution  before  it  reaches  the  land  of  the  next  lower  proprietor.' 
A  lower  mill-owner  is  entitled  to  have  the  water  of  the  stream  flow 
in  its  accustomed  qnantitj,  and  an  npper  mill-owner  is  liable  for  ui 
unreasonable  detention  of  the  water  by  a  dam.'  What  is  an 
unreasonable  detention  is  a  question  for  the  jury.* 

One  is  liable  for  tinreaBonablj  intermpting  the  flow  of  a  stream 
and  detaining  the  water  by  a  dam  or  otherwise  to  the  injm-y  of  a 
mill-owner  or  other  proprietor  below.*  If  he  detains  the  water  by 
a  dam  and  then  discharges  it  into  the  stream  in  snch  qnantitiea  as  to 
overflow  and  injure  the  lands  of  a  lower  riparian  owner,  he  is  liable 
for  such  injury  and  may  be  restrained  by  injuncfion.*  He  is  liable 
also  for  damages  done  to  the  land  of  an  upper  riparian  owner  by  a 
dam  or  other  obstruction  in  a  stream  which  raises  the  water  or  throws 
it  back  upon  the  land  of  snch  owner.* 

In  a  case  where  a  manufacturer  claimed  as  against  a  lower 

C.  IJI,  IS6,  lo  Eng.  Rul.  Cas.  rgs,  per  *  Hetrich  v.  Deacbler,  6  Pa.  St.  3a, 

Lord  Kiagsdovn,  folloired  in  Sandwich  '  Shears    v.    Wood,    7    Mooie,   345; 

V.  Great  Northern   R'y.  JO  Ch.  D.  707;  Gould  v,  Boston  Duck  Co.,   13  Gray, 

Nuttall  V.  Bracewell,  L.  R.  a  Ex.  i.  44a;  Hinckley  v.  Nickerson,  117  Mass. 

'  Ormeiod  v.  Todmorden  Joint  Stock  213;  Clapp  v.  Henick,  tag  Mass.  aga; 

Mill   Co.,  11  Q.   B.   D.  15s;   Kensic   v.  Clinton  v.  Myers,  46  tJ.  Y.  Jil.  517.  7 

Great    Eastern    R'y,   27   Ch.    D.    laa;  Am.   Rep.  373;   Whaler  v.  Ahl,  ag  Pa. 

Sampson  v.  Hoddinott,  i   C.   B.  N.  S.  St.  98;    Phillips  v.   Sherman,   64  M«. 

S90;  Tyler  V.  Wilkinson,  4  Mason,  397;  171;    Davis  v.   Winslow,   ji   Me.  S64, 

Gillett     V.    Johnson,    30    Conn.     180;  ago,  8r  Am.   Dec.   573;    Vliei  v.  Sher- 

Robinson    v.    Shanks.    118    Ind.    laj,  wood,  35  Wis.  sag,  3S  Wis.  159. 

so  K.  E.  Rep.  713;  Cowles  v.  Kidder,  'Peck  v.  Goodberlett,  109  N,  V.  180, 

a4  N.   H.   364,  57  Am.  Dec,  387;  Ford  16    N.    E.    Rep.    350;    McCormick    ». 

V.   Whitlock,   a7  Vt,   265;    Canlield  v.  Horan,  81  N,  Y.  86.  37  Am.  Rep.  479; 

Andrews,  J4  Vt.  I,  41   Am.   Rep.   828;  McKec  v.  Delaware  &  H.  Canal  Co., 

Blanchard  v.  Baker,  8  Me.  a53,  23  Am.  125  N,  V.  353,  36  N.  E.  Rep,  305,  affirm. 

Dec.  504;  Weiss  v.  Oregon  I.  &  S.  Co.,  ing  5a   Hun,   52,  4  N.   Y,   Supp.  753; 

13  Oreg.  496,  II  Pac.  Rep.  255;  Middle-  Whitney  v.  Wheeler  Cotton  Mills,  tji 

ton   V,    Flat   River   Booming    Co.,    37  Mass,  396,   24  N.  E.  Rep.   774,  7  L.  R. 

Mich.  533;  Merrifield  v,  Lombard,  13  A.  613;    Hughes  v.  Anderson,  68  Ala. 

Allen,  16, 90  Am.  Dec.  173;  Garwood  v.  a8o. 

New  York  Cent.  R.  Co.,  83  N.  Y.  400.  'Athens   Manuf.   Co.   v.  Rucker.  80 

116  N.  Y.  649,  22  N.  E.  Rep.  396.  Ga.  391,  4  S.  E.  Rep.  885;    Mississippi 

'Ware  v.  Allen,  140  Mass.  513.  5  N.  &  T,  R.  Co.  v.  Archibald.  67  Miss,  38, 

E.  Rep.  629;  Mason  v.  Hoylc,  56  Conn.  7  So.  Rep.  212, 
aj5.  14  Atl.  Rep,  786. 
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OWNERSHIP   AND   USE   OF   FLOWING    WATBH.  [§  74  (, 

riparum  owner  that  he  had  a  legal  right  to  use  a  reasonable  qoantity 
of  the  water  for  the  purposes  of  his  business,  the  court  rephed  that 
the  necessitiee  of  one's  bnsinesa  cannot  be  the  standard  of  hia  rights, 
when  these  necessities  are  inconsistent  with  the  rights  of  his 
neighbor.  However  laudable  his  enterprise  m&j  be,  he  cannot 
carry  it  on  at  the  expense  of  hie  neighbor.' 

An  upper  riparian  owner  has  no  concern  with  any  use  or  diversion 
ctf  the  water  after  it  has  passed  his  land,  as  his  rights  are  not  thereby 
impaired.' 

747.  A  town  or  Tillage  situated  on  the  bonk  of  a  stream  may  use 
the  water  for  ordiaair  domestio  purposes,  to  the  same  extent  that 
any  riparian  owner  can.  The  wat«*  may  be  taken  by  an  aqueduct 
for  such  purposes  and  for  protection  against  fire  and  for  sanitaiy 
pnrposw.  "  It  is  immaterial  how  the  dwellers  on  tho  stream  take 
the  water  for  the  purposes  for  which  they  may  lawfully  use  it.  They 
can  drive  their  cattle  to  the  stream  and  allow  them  to  quench  their 
thirst,  and  can  carry  water  in  pails  to  their  homes;  or  each  indi- 
vidua]  can  carry  the  water  in  a  pipe  to  his  dwelling  for  such  use, 
provided  he  can  secore  a  right  of  way  for  that  purpose  ;  or  the  dwell- 
ed on  the  stream  may  combine  their  funds  to  procure  cheaper  and 
better  traosportation  by  means  of  a  pipe,  and  may  use  tbe  water  for 
their  several  necessities  to  the  same  extent  that  they  conld  if  it 
flowed  past  tiieir  dwellings  in  a  natural  channel. "  * 

An  incorporated  borough  bought  a  tract  of  land  throngh  which  a 
creek  flowed,  constructed  a  reservoir  on  the  tract  and  conveyed  the 
water  therefrom  several  miles  to  the  borough,  for  the  use  of  its 
inhabitants.  Another  borough  was  eitoated  two  miles  above  said 
tract,  on  the  same  stream  which  constituted  ita  main  source  of  water 
snpply.  Certain  property  owners  thereof,  whose  rights  were  after- 
wardB  obtained  by  a  private  corporation,  started  a  plant  to  pnmp  the 
waters  of  the  stream  into  a  reservoir  and  thus  supply  the  latter 
borough,  whose  permission  they  had  to  lay  pipes  through  the  streets. 

'  Whealley  v.  Chrisman,  34  Pa.  Sc.  '  Hargravc  v.  Coak,  roS  Cal.  73. 

ag8,  64  Am.  Dec.  657,   per  Black,  J.;  *BarTe  Water  Co.  v,  Cames.  65  Vt. 

Clark  V.  Pennsylvania  R.  Co.,  145  Pa.  636,  630,  37  Atl.  Rep.  609,  31  L.  R.  A. 

St.  438.  '2  Atl.  Rep.  ^9;  Pennsylvania  769,  36  Am.  St.  Rep.  891,  per  Stan,  J., 

R.  Co.  V.  Miller,  lis  Pa.  St.  34.  3  Ad.  citing  Philadelphia  v.  Spring  Garden. 

Rep.  780;  Brace  v.  Vale,  10  Allen,  441,  7  Pa.  St.  348:    Evans  v.  Merriweaiher, 

4  Allen,  393;    Perley  v.   Marshall,   57  4  III.  492;  Spence  v.   McEtonoagh,  77 

N.  H.  ao6;  Stone  v.  Roscommon  Lum-  Iowa  460,  43  N.  W.  Rep.  371, 
ber  Co.,  59  Mich.  24.  36  N.  W.  Rep.  316. 
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§§  748,  749.]  WATEB. 

The  firet  named  borough  filed  s  hill  in  equity  to  restrain  the  con- 
struction of  the  latter  plant  and  the  consequent  obstniction  of  the 
stream  and  diversion  of  the  waters,  to  the  injary  of  the  complain- 
ants' plant,  the  supply  of  water  being  limited,  and  die  injunction 
was  granted.  The  rights  of  the  complainants  were  not  those  of  a 
riparian  owner  only,  but  by  act  of  the  Legialatare  they  were  entitled 
by  a  right  of  eminent  domain  to  appropriate  the  water  subject  to  a 
liability  to  compensate  private  owners  for  injuries  thereby  done  to 
their  property.' 

748.  A  permanent  diversion  of  the  waters  of  a  Btream  b;  a  ripa- 
rian owner,  tbr  the  purpose  of  supplying  a  neighboring  town  with 
water,  is  unlawful,  and  may  be  enjoined  by  a  lower  riparian  pro- 
prietor,* A  water  company,  as  a  riparian  proprietor,  has  no  greater 
power  than  an  individual  has  to  take  water  from  an  onnavigable 
stream,  to  supply  a  city  or  a  railroad  company  with  water,  in  such 
quantities  as  to  unreasonably  diminish  the  supply  to  other  riparian 
owners.* 

749t  A  riparian  owner  has  no  right  to  diminiBh  the  flow  of  a 
stream  by  oonduoting  it  away  from  his  own  land  by  pipes  and  sell- 
ing it,  or  by  using  it  for  business  purposes.  His  use  of  the  water 
ifl  limited  to  such  a  quantity  as  does  not  materially  or  sensibly 
diminbh  the  flow  of  the  stream  for  purposes  connected  with  his  own 
land.*  Some  loss,  however,  ia  necessarily  consequent  upon  the  bene- 
ficial use  of  the  water  for  any  purpose,  "  It  is  obvious  tliat  there 
is  scarcely  any  mode  whatever,  whether  artificial  or  not,  by  which 
water  can  be  beneficially  used,  which  would  not  be  necessarily 
attended  with  some  degree  of  loss.  It  is  not  practicable  for  every 
particle  of  it  which  is  not  used  or  consumed  to  be  returned  to  the 

'  Haupt's  Appeal,  las  Pa.  St.  air,  17  den  W.  Co.,  Sa  Me.  335.  19  Atl.  Rep. 

All,  Rep.  436,  3  L.  R.  A.  536.  86r;    Lord    v.   Meadvilte  W.  Co.,   135 

'  Rigney  v,  Tacoma  Light  &  Water  Pa.  St.  laa.  19  AU.  Rep.  1007,  36  W.  N. 

Co.,  9  Wash.  576.  38  Pac.  Rep.  147,  a6  C,  no. 

L.   R.    A.  435;     McCord   v.   High,  14  *Medway  Co.  v.  Romner,  9  C.  B. 

Iowa,   336;    Gardner  v.   Newburgh,   2  N.  S.  575;   Swindon  Water  Works  Co. 

Johns.  Ch.  i6!;  Swindon  Water  Works  v.  Wilts  ft  B.  Canal,  L.  R.  7  H.  L.  697; 

Co.  V.  Wilts  ft  B.  Canal,  L,  R.  7  H.  L.  Clark  v.  Pennsylvania  R.  Co.,  145  Pa. 

697.  St.  438,  2a  Atl.  Rep.  989;  Carpenter  V. 

'Saunders  V.  Bluefield  Water  Works  Gold,  88  Va.  551,   14  S.  E.   Rep.  329; 

&   Imp.   Co.,   58  Fed,   Rep.   133;  Hig-  Heilbron  v.  Fowler  Switch  Canal  Co., 

gins  V.  Flemington  Water  Co.,  36  N.  J.  75  Cal.  4a6,  17  Pac.  Rep.  535,  7  Am.  St. 

Eq.  538;   Moulton  T.  Newburyport  W.  Rep.  183. 
Co.,  137  Mass.  163;  Ingraham  v.  Cam- 

596 


Digitized  byGoOgIc 


OWNERSHIP   AND   USE  OF   FLOWING   WATEK.    [§  750,  751. 

orig^al  stream.  It  does  not,  liowever,  necessarily  follow  tliat  in 
ench  cases  there  has  been  an  improper  use  of  one's  own  rights,  or 
an  infringement  of  the  rights  of  others.  The  principles  on  this  snh- 
ject,  as  tliej  are  generally,  and  with  substantial  accuracy,  stated  in 
the  books,  that  each  proprietor  throngh  whoso  land  the  stream  rmis 
is  entitled  to  its  use,  as  it  is  wont  to  run  {tit  currere  acH^xU)  without 
diminution  or -alteration ;  and  that  the  water  cannot  be  diverted  in 
whole  or  part,  bat  must  be  returned  after  it  is  used  to  its  ordinary 
channel,  are  not  to  be  understood  so  literally  as  to  prevent  that 
small,  or  unessential,  or  insensible  diminution,  variation  or  lose  of 
the  water,  which  is  necessarily  consequent  upon  the  beneficial  and 
proper  enjoyment  of  it;  for  such  a  strictness  of  construction  would 
he  wholly  incompatible  witli  the  nature  of  the  element  and  most 
of  the  important  purposes  for  whicli  it  was  created ;  and  indeed,  in 
most  cases,  would  prevent  its  beneficial  enjoyment  at  all. "  ' 

760.  A  railroad  oompaoy  as  a  riparian  proprietor  may  take  water 
from  the  stream  for  its  engines  and  for  ordinary  use  at  its  stations, 
provided  the  quantity  of  water  flowing  in  the  stream  is  ^ot  materially 
diminished.*  A  lower  riparian  proprietor  cannot  maintain  an  action 
for  such  use  of  tlie  water  unless  it  appears  that  he  has  suffered  actual 
and  perceptible  damage.' 

A  railroad  company  owning  land  in  fee  through  which  flowed  a 
stream  took  the  water  from  the  stream  at  a  point  on  its  own  land  for 
the  purpose  of  supplying  its  locomotives.  It  was  held  that  this  was 
not  a  taking  under  the  right  of  eminent  domain  bat  by  virtue  of  the 
company's  rights  as  a  riparian  owner,  and  that  it  was  liable  in  dam- 
ages for  unreasonably  diminishing  the  quantity  of  water  in  the 
Btream.  If  the  company  wanted  the  water  it  could  take  it  under  its 
right  of  eminent  domain  and  pay  for  it.* 

751.  Theaixaandoapaolty  oftheatreamlfl  of  importanoeinde- 
t«naiiiing  the  extent  to  whiidi  a  riparian  owner  may  take  from  It 

'Wadsworth   v.  Tillotson,   i;  Conn.  V.  V.  400,  38  Am.  Rep.  45a;    Elliot  v. 

366,  375,  39  Am.  Dec.  3gi,  per  Storre,  J.  Fitchburg  R.  Co.,  loCQBh,  191,  57  Am. 

And  see  Secley  v.  Brush,  35  Conn.  419;  Dec.  85. 

BulUrd  V.  Suratoga  Manuf.  Co.,  77  N.  ■  Elliot  v.  Fitchburg  R.  Co.,  10  Cush. 

Y.   stf,    Lathrop    v.   Haley,  81   Iowa,  191,  S7  Am.  Dec.  85. 

649,  47  K.  W.  Rep.  87a.  *  PennsylvaoU  R.  Co.  v.  MilicT,  113 

'Sandwich   V.   Great    Northern   R'7  Pa.  St.  34.  3  Atl.   Rep.  780:    Philadel- 

"-     ioCh.D.707:  Atloroey-Goneralv.  phia  &  R.  R.  Co.  v.  Pottsville  W.  Co.. 


Great   Ea»t«m   R'y,  L.  R.  6  Ch,   572;     18  Co.  Ct.  Rep.  (Pa.) 
Garwood  v.  New  York  Cent.  R.  Co.,  83 
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§  T52.]  WATBE. 

-water  which  does  not  return  to  it.  However  small  the  stream  may 
be,  the  riparian  owner  may  nee  the  water  for  any  ordinary  domestic 
purposes,  or  for  purposes  necessary  for  the  nse  of  bis  land,  or  his 
cattle  may  drink  it  all  np.  While  the  lower  riparian  owner  may  snfier 
a  loBs,  it  is  danmum  absque  injuria.  Bat  the  case  is  qoite  different 
if  he  nsee  the  water  for  manufacturing  purposes  or  for  sale,  so  as 
to  materially  diminish  the  quantity  of  water  in  the  stream ;  he  thereby 
interferes  with  the  rights  of  the  lower  riparian  owners  who  may 
maintain  an  action  for  the  injury.  The  quantity  he  may  use  is  not 
measured  by  the  demands  of  his  bosiness,  but  is  so  much  as  will  not 
materially  diminish  the  stream.' 

What  is  a  reasonable  use  of  the  water  of  a  stream  depends  very 
much  on  the  partieular  circumBtances  of  each  case,*  and  is  a  question 
for  the  jury.' 

763.  WlieOier  a  riparian  owner  may  use  the  water  of  a  stream 
to  irrigate  his  land  depends  upon  the  size  of  the  stream  and  the 
quantity  of  water  required  for  that  purpose.*  He  cannot  use  for  this 
purpose  more  than  a  reasonable  quantity  considering  the  condition 
and  size  of  the  stream  if  he  thereby  deprives  a  lower  proprietor  of 
the  reasonable  use  of  the  ^ter  for  ordinary  purposes.'     "  That  a 

'Clark  V.  Pennsylvania  R.  Co.,  145  391;    Coldwell  v.   Sanderson,  69  Wis. 

Pa.  St,  438,  33  All.  Rep.  gBg;  Pennsyl-  53.  3B  K.  W.  Rep.   233,  33  N,  W.  Rep. 

vania  R.  Co.  v.  Miller,  ii3   Pa.  St.  34,  591;     Timm    v.    Bear,    39    Wi*.   354; 

3  AtI.Rep.580;  Wheatleyv.  Chrismao,  Holden   v.    Lake   Co.,   53  N.   H.   55a; 

34  Pa.  Si.  19s,  64  Am.  Dec.  657;  Miller  Amoslceag   Manuf.  Co.  r.  Goodale,  46 

V.   Miller,   9  Pa.   St.   74,  69  Am.  Dec.  N.  H.  53;  Elliot  v.  Fitchburg  R.  Co.. 

545;   Casulia  Trout  Club  Co.  v.  Cas-  10  Cush.    191,   195,    57  Am.    Dec.   85; 

ulia  SpoTtiiiK  Club,  B  Ohio  C.  C.  1941  Brace  v.  Yale,  99  Mass.  4S8.  g?  Man. 

New  York  Rubber  Co.  v.  Rothery,  10  iS;   Hinckley  v.  Nickerton,  117  Hus. 

N.  Y.  Supp.  873,  33  N.  Y.  St.  Rep.  90s;  313;    Gould   v.   Boston   Duck   Co..    13 

Gould  V.  Boston   Duck  Co.,   13  Gray,  Gray,  443. 

442;    Woodin   V.  Wentworth,  57  Mich.  'Wood   v.    Waud,   3   Exch.    748,    10 

378,  33  N.  W,  Rep,  813,  Eng.  Rul.  Cas.  aa6;  Sampson  v.  Hod- 

'  Medway  Nav.  Co.  v.  Earl  of  Rom-  dinott,  i  C.  B.  N,  S,  ^90. 

ney,  9  C.  B.  N.  S.  575;  Swindon  Water  ■  Colburn  v.  Richards,  13  Mass.  430, 

Works  Co.  V.  Wilts  &  B,  Canal  Co.,  L.  7  Am.  Rep.  160;  Cook  v.  Hnli,  3  Pick. 

R.  9  Ch.  451,  affirmed  L.  R.  7  H,  L.  36g,  15  Am,  Dec,  208;  Anthony  v.  Lap- 

697;  Ellis  V.  Clemens,  31  Ont.  337.  ham,  5  Pick.  175;  Paine  v.  Woods.  loS 

'Prentice  v.  Geiger,   74  N.  Y.  341;  Mass.  160;    Arnold   v.  Foot,  h  Wend. 

Bullard    V.  Saratoga  Manuf.   Co..   77  330;  Williams  v.  Wadsworth,  Si  Conn. 

N.  V.  535;    McKee  v.  Delaware  Canal  377,  393;  Gould  t.  Stafford,  77  Cal.  66. 

Co,,  I2S  N,  Y.  353,  36  N.  E.  Rep.  305:  18   Pac.  Rep.  879;    Learned  v.  Tange- 

Blissv.  Kennedy,  43  III.  67;  Columbus  man,  65  Cal.   334;    Messlnger's  App., 

Gas  Light  Co.  V.  Freeland,  13  Ohio  St.  109  Pa.   Si.   285;    Baker  v.  Brown,  55 
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OWNEH8HIP   AND   USE   OF   FLOMTIHO   WATBB.  [§  753- 

pordon  of  the  water  of  a  Btream  maj  be  used  for  the  parpose  of 
irrigating  land,  we  think  is  well  established  as  one  of  the  rights  of 
the  proprietorB  of  the  soil  along  or  through  which  it  passes.  Yet  a 
proprietor  cannot,  under  color  of  that  right,  or  for  the  actual  parpose 
of  irrigating  his  own  land,  wholly  abstract  or  divert  the  water-course, 
or  take  such  an  imreasonable  quantity  of  water,  or  make  snch 
tmreafionable  use  of  it,  as  to  deprive  other  proprietors  of  the 
substantial  benefits  which  thej  might  derive  from  it,  if  not 
diverted  or  used  tmreasonably.  The  point  may,  perhaps,  be  best 
illoBtrated  by  extreme  cases.  One  man,  for  instance,  may  take 
water  from  &  perennial  stream  of  moderate  size,  by  means  of  backets 
or  a  pump  —  for  the  mode  is  not  material  —  to  water  his  garden. 
Another  may  turn  a  ramilar  current  over  a  level  tract  of  sandy  soil 
of  great  extent,  which  in  its  ordinary  operation,  will  nearly  or  quite 
abBorb  the  whole  volume  of  the  stream,  although  the  relative  position 
of  the  land  and  stream  are  such  tliat  the  surplus  water,  when  there 
is  any,  is  returned  to  the  bed  of  tlie  stream.  The  one  might  be 
disregarded  as  a  reasonable  use,  doing  no  perceptible  damage  to  any 
lower  proprietor,  whilst  the  other  would  nearly  deprive  him  of  the 
whole  beneficial  use ;  and  yet,  in  both,  the  water  would  be  used  for 
irrigation."  •  . 

763.  A  riparian  proprietor  ma^  grant  to  one  who  Is  not  sadh  a 
proprietor  a  right  to  take  water  from  the  stream  for  the  use  of  a 
mill,  and  if  the  water  passes  again  into  the  stream  aud  fiows  down 
to  tlie  lower  proprietors  as  before,  neither  the  grantor  nor  the 
grantee  is  liable  for  a  diversion  of  the  water." 

A  riparian  owner  may  grant  a  part  of  his  estate  not  abutting  on 
the  stream,  and  may  make  appurtenant  to  the  grant  a  right  to  draw 
water  from  the  stream  through  his  remaining  land;  and  the  grantee 
in  such  a  case  may  maintain  an  action  for  any  diversion  of  the  natural 
flow  of  the  stream  disturbing  such  right.* 

A  riparian  owner  may  sell  and  grant  to  one  who  is  not  a  riparian 
owner  tlie  right  to  build  a  dam  upon  the  grantor's  land  and  divert  the 
water  to  the  grantee's  own  land;  and  if  the  purchaser  obtains  from 

Tex.   377;    Fatrell  v,   Richards,  30  N.  '  Kensit  v.  Greac  Eastern  R'j,  37  Ch, 

J.  Eq.  Sii,  where  irrigation  interfered  D.  laz:   Nuttali  v.  Bracenell,  L.  R.  1 

with  the  supply  of  water  to  an  ancient  Ex.   i:    Ormerod  v.  Todmorden    Mill 

mill.  Co.,  II  Q.  B.  D.  155. 

'  Elliot  V.  Fitchburg  R,  Co,,  10  Cush,  *  St.    Anthony     Falls    Water-Power 

191,   194,  S7  Am,   Dec.  Sj,  per  Shaw,  Co.   v.  Minneapolis,  41   Minn,  370,  43 

C.  J.  N,  W.  Rep.  s6. 
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§  T54.]  WATBK. 

ttie  lower  riparian  owners  a  release  from  all  claims  for  dainflges  he 
is  secure  in  liis  right  as  against  them.* 

764.  Nominal  damagoa  may  be  reoovered,  though  no  actual  In- 
jury is  shown,  for  a  diversion  of  the  water  of  a  stream  to  such  an 
extent  as  to  materially  lessen  its  flow,  as  such  a  diversion  le^ly 
imports  an  injnry  to  the  lower  riparian  owner.'  In  1853  the  Penn- 
sylvania Railroad  Company  began  to  divert  the  water  of  a  smaU 
stream  through  a  three-indi  pipe  to  a  water  station  apon  its  road. 
Thirty  years  afterwards  the  capacity  of  the  pipe  had  been  increased 
to  sax  inches.  The  owners  of  a  mill-site  lower  down  the  stream 
brought  a  suit  for  damages  to  his  mill-site  or  water  power  caused  by 
this  diversion  of  the  water.  A  grist-mill  had  many  years  before 
been  erected  on  this  site  and  operated  by  the  water  of  this  stream  for 
many  years,  but  this  mill  had  been  abandoned  more  than  six  years 
prior  to  the  institution  of  this  suit,  and  since  that  time  it  had  been 
suffered  to  go  to  decay  and  ruin,  and  after  such  abandonment  tliere 
had  been  no  attempt  to  operate  the  mill,  or  to  ose  the  water-power 
for  any  purpose  whatsoever.  It  was  held  that  the  pluntifEs  were 
entitled  to  nominal  damages,  but  were  not  entitled  to  special  dam- 
ages for  none  were  shown,  and  they  hadnot  laid  grounds  for  special 
damages  by  giving  notice  of  their  purpose  to  avail  themselves  of  the 
water-power  by  using  it  or  leasing  it.  "Thecompany  was,  of  course, 
at  all  times  liable  to  an  action  in  vindication  of  the  plaintifEs'  right, 
but  not  for  the  recovery  of  actual  damage  tmtil  an  actual  injury  was 
done.  The  mill-site  was  of  no  use  to  the  plaintife,  or  to  a  lessee, 
or  to  any  other  person  in  the  absence  of  a  mill,  or  other  useful 
mechanical  construction  to  which  tie  water  might  be  applied ;  and 
until  such  a  structure  was  erected,  or  proposed  to  be  erected,  how 
could  the  diversion  of  the  water  cause  actual  injury  ?     Had  the 

■Williams  v.  Wadswonh,  ji   Conn.  133  K.  Y.  293,  ag6,  30  N,  E,  Rep.  841. 

377.  44  N.  V.  St.  Rep.  557;  Corning  v.  Troy 

'  Kensil  V.  Great  EaMem  R'y,  27  Ch.  Iron  &  N.  Factory,  40  N.  Y.  191;  Gili- 

D.  IM:    Ormerod  v.  Todmorden   Mill  inger    v,   Saugenies    Water    Co.,     66 

Co.,  II   Q.  B.  D.  155:  Miller  v.  Miller,  Hun,   173,  ai   N.  Y.  Supp.   lai;    New- 

9  Pa.  St.  74,  49  Am.   Dec.  545;    Dcla-  hall   v.   Ireson,   8  Cush.    595,   54  Am. 

ware  &  H.  Canal  Co.  v.  Torrcy,  33  Pa.  Dec.  790;  Stowell  v.  Lincoln,  11  Gray, 

St.  143:  Graver  v.  Sholl,  4a  Pa.  St.  5S:  434;    Blanchard  v.   Baker,  S   Me.  £53; 

Hatl  V.  Evans,  8  Pa.  St.  13:  Clark  v.  Chapman  v.  Copeland,   55  Miss.  476; 

PeonsylTania  R.  Co.,  145  Pa.  St.  438,  Shotwell    v.   Dodge,  8  Wash.  337,  36 

aa  Atl.  Rep.  989,  ir  R'y  ft  Corp.,  L.  J.  Pac.  Rep.  254. 
3:  New  York  Rubber  Co.  v.  Rolhery, 
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OWBEKaillP   AND   USE   OF   FLOWING    WATEE.  [§  754. 

diversioD  ceased,  and  tlie  full  flow  of  tlie  water  t)eeii  restored,  how 
could  that  have  protited  the  plsintifis?  They  had  no  means  of  uti- 
lizing the  water,  and  therefore  they  suffered  no  actual  loss  from  its 
diversion.  If  the  plaintifEs  had  owned  the  water,  they  would  be 
entitled  to  recover  ito  value,  but  tliey  were  only  entitled  to  the  use 
of  it  as  it  passed  through  their  property.  *  *  *  Xhe  tme  rule 
in  such  a  case  is  to  estimate  the  damages  Bustained  from  the  diversion 
of  the  water,  in  the  use  of  the  land  for  the  purposes  for  which  for 
the  time  the  land  was  used,  or  for  which  it  would  have  been  used, 
but  for  the  refusal  of  the  defendant  on  due  notice  to  remove  tlie 
pipe.  The  injnry  received,  if  any,  was  not  to  the  mill-site,  for  there 
was  no  mill,  and  the  site  was  useless  without  a  mill.  It  was  to  the 
tract  aa  a  whole.  It  was  competent,  therefore,  for  the  plaintiff  to 
introduce  evidence  to  show  any  actual  injury  they  suSered,  within 
the  period  of  the  statute,  in  the  enjoyment  of  their  land  from  the 
diversion  of  tlte  water;  and,  as  a  means  of  computation,  they  might 
show  that  the  annual  rental  value  of  the  land  was  from  this  cause 
reduced,  but  the  annual  rental  value  of  the  mill-site  is  necessarily 
speculative,  and  therefore  inadmissible.  Nor  was  it  competent  to 
admit  any  estimate  of  annual  rental  value,  made  upon  tlie  basis  of 
a  sale  or  diversion  of  the  water,  for  the  water  does  not  belong  to 
the  plainti&.  As  riparian  owners,  tliey  were  entitled  merely  to  the 
use  of  it,  as  it  passed  through  their  property."  • 

A  riparian  proprietor  may  maintain  an  action  for  the  diversion  of 
the  water  of  a  stream  without  all^;;ing  that  he  made  any  nse  of  the 
water.  His  right  to  the  flow  of  tiie  stream  is  absolute,  and  he  is 
entitled  to  nominal  damages  for  an  interruption  of  this  right.'  He 
may  also  have  an  injunction  to  restrain  any  diversion  or  interference 
with  the  water  of  the  stream  in  fntore.* 

It  is  held,  however,  by  many  authorities  that  no  action  for  a 
diversion  or  nse  of  stream  in  a  reasonable  mode  and  degree  can  be 
maintuned  unless  the  plaintiff  shows  that  he  has  suffered  an  actual 
and  perceptible  damage.* 

'Clark  V.  PennBylTaoia  R.  Co.,  145  *  Clowes   v.    Staffordshire    Potteries 

Pa.  Si.  438,  4SI,  45a,  33  All.  Rep,  989,  Co.,   L.   R.  8  Ch.  135;    Pennington  v. 

per  Clark,  J.  Brinsop  Hall  Coal  Co.,  5  Ch.  D.  769. 

•Parker  v,  Gnawold,  17  Cotin.  288,  *  Gould  on  Waters,  §  314;  Elliot  v. 

43  Am.  Dec.  73g;  Shot  well  t.  Dodge,  S  Fitcliburg    R.   Co.,   10  Cuah.    191,    S7 

Wash,   337,    36    Pac.   Rep.   354;    Vati  Am.    Dec.  85;    McElroy   v.   Goble.   6 

Sickle  V.   Haines,  7  Nev.  349;   Adams  Ohio  St.  187;  Canfield  v.  Andrews,  54 

T.  Barney,  as  Vt.  aas.  Vt.  i,  41  Am.  Rep.  828;  Ford  v.  Whit- 
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III.  PoUtUion  of  a  Stream. 


766.  A  riparian  proprietor  may  be  reatrained  from  pollntiiig  or 
disooloring  the  water  of  a  stream,  and  lie  is  liable  in  a  «uit  fi>r 
damagea.'  "  It  is  certainly  trne  that  owing  to  the  wants,  if  not  the 
neceseitieB  of  the  present  age  of  agriculture,  of  inaaafactiires,  of 
commerce,  of  invention  and  of  the  arts  and  sciences,  some  changes 
must  be  tolerated  in  the  channels  in  which  water  naturally  flows, 
and  in  its  adaptation  to  beneficial  usee.  Iteaeonable  diminution  of 
its  quantity  in  gratifying  and  meeting  customary  wants,  has  always 
been  permitted.  So,  its  temporary  detention  for  mannfacturing 
purposes,  followed  by  its  release  in  increased  volume,  is  a  necessary 
consequence  of  its  utilization  as  a  propelling  force.  Nor  must  we 
shut  our  eyes  to  the  tendency,  the  inevitable  tendency,  of  these  and 
other  usee,  in  which  water  is  an  indbpensable  element,  to  detract 
somewhat  from  its  normal  purity.  These  modifications  of  individual 
right  must  be  submitted  to,  in  order  that  the  greater  good  of  the 
public  be  conserved  and  promoted.  But  there  is  a  limit  to  tins  duty 
to  yield,  to  this  claim  and  right  to  expect  and  demand.  The  water 
course  most  not  be  diverted  from  its  channel,  or  so  diminished  in 
volume,  or  so  corrupted  and  polluted,  as  practically  to  destroy  or 
greatly  impair  its  value  to  the  lower  riparian  proprietor.  Sic  ntere 
tuo  in  such  conditions  is  enjoined  by  social  obligation  and  by  law. 
It  is  difficult  if  not  impossible  to  declare  a  rule  in  language  so  clear 

lock,  37  Vt.  365;  Norwaj  Plaini  Co.  v.  lai   Mass.  34s;    Prentice  v.  Geiger,  74 

Bradlcjr,   5s  N.  H.  86;  Wadsworth  v.  N.  Y.  341;  Cadin  ».  Valenline,  9  Paige, 

Tillotson,  15  Conn.  366,  39  Am.   Dec.  575,   3S   Am.   Dec.   567;    Woodyear  v. 

391.  Shaefer,   57  Md.  t,  40  Am.  Rep.  419; 

'  Pennington  v.   Brinsop   Hall   Coal  Baltimore  v.   Warren   Manuf.  Co.,  59 

Co..s  Ch.  D.  769;  Rylands  T.  Fletchet.  Md.  96;    Lockwood  Co.  v.   Lawrence, 

L.  R.  3  H.  L.  330;  Russell  v,  Shenton,  77Me.  397, 53  Am.  Rep.  763;  Acquacka- 

3  Q.  B.  449;  Barrett  v.  Mt.  Greenwood  nonk  Water  Co.  v.  Watson,   39  N.  J. 

Cem.  Asso.,  159  111.  385,  4*  N.  E.  Rep.  Eq.  366;   Good  v.  Altoooa,  163  Pa.  St. 

891,  31   L.  R.  A.  109,  reversing  i^  111.  493,   39   Atl.   Rep.   741;    McCallum   v. 

App.  401;    Dwi^ht  V.  Hayes,   150  III.  Germantonn  Water  Co.,  54  Pa.  St.  40; 

373:   Robb  V.   LaGrange,   158   111.  ii;  Barclay  v.  Commonwealth,  3S   Pa.  St. 

Minke  v.  Hopeman,  S7  111.  450;  Spence  503,  64  Am.   Dec.  71$;    Howell  v.  Mc- 

V.  McDonough,  77  Iowa,  460,  43  N,  W.  Coy,  3  Rawie,  356;  Fiske  v.  Wetcoore, 

Rep.  371;  Satterfield  v.  Rowan,  83  Ga.  15   R.  I.  354,  s  Atl.  Rep.   375.  10  AU. 

187.   9    S.   E.   Rep.   677;    Jackman   v.  Rep.  637;  Silver  Spring  B.  &  D.  Co.  v. 

Arlington     Mills,      137      Mass.      377;  Wanskuck  Co.,  13  R.  I.  611:   Lyon  v. 

Dwight    Printing  Co.   v.    Boston,    lae  McLaughlin,   33  Vt.  433;    CanGeld   v. 

Mass.  583;   Woodward  v.  Worcester,  Andrews,  54  Vt.  5*.  4'  Am.  Rep.  838. 
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POLLDnOK   OF   fiTBEAHS.  [§  756. 

and  precise  as  that  it  can  be  applied  with  certainty  to  every  case 
that  may  arise. "  * 

A  landowner  is  not  ezcnsed  for  allowing  polluted  wator  to 
escape  from  hie  luid  npon  the  adjoimizig  land  because  he  had  no 
knowledge  of  the  noisauce,  aud  was  not  negligent  in  permitting  it ; ' 
nor  is  he  justified  because  others  have  already  polluted  the  water  so 
as  to  render  it  unfit  for  use.' 

766.  It  ia  no  excuse  that  the  fbuliog  of  tlie  water  la  oooaeiODed 
by  mining  operationa  proaeoated  m  the  ordinary  way.  A  riparian 
proprietor  had  for  sixty  years  used  the  water  of  the  stream  for  the 
purposes  of  a  distillery,  when  &e  owners  of  a  coal  mine,  without  any 
prescriptive  right  so  to  do,  poured  into  the  stream  a  large  body  of 
water  which  they  pumped  up  from  their  mines,  which  water,  if  it 
had  been  left  to  the  law  of  gravitation,  would  have  never  reached 
the  stream.  The  proprietors  of  the  distillery  did  not  complain  of 
the  increased  volume  of  the  stream,  but  that  the  foreign  water  was 
of  a  character  and  quality  different  from  that  of  the  natural 
stream,  and  that  it  prejudicially  affected  the  water  of  the  stream  for 
distillery  purposes.  It  was  held  by  the  House  of  Lords,  affirming 
the  dedmon  of  the  Court  of  Session,  that  the  owner  of  the  distillery 
was  entitled  to  have  the  owners  of  the  coal  mine  interdicted  from 
dischar^ng  the  mine  water  into  the  stream.* 

■  Tennessee  Coal,  Iran  &  R.  v.  Ham-  v.  Lunatic  Asylum,  L.  R.  4  Ch.  146; 

ilton,  100  Ala.  zji,  z6o,  per  Stone,  C.J.  Hodgkinson  v.  Eonor,  4  B.  &  S.  319; 

See  also  Mississippi  Mills  Co.  v.  Smith.  Woodruff  v.  North   Bloomfield  Gravel 

6g  Miss,  agg;  Sanderson  v.  Penn.  Coal  Co.,   S  Sawyer,  6s8,  9  lb.  441,  18  Fed. 

Co.,  96  Pa.  Si.  401,  37  Am.  Rep.  711.  Rep.   753;   Merrifield   v.   Lombard,    13 

*  Humphries  v.  Cousins,  1  C.  P.  D.  Allen,  16,  90  Am.  Dec.  173;  Lincoln  v. 
339.  Taunton  Copper  Manuf.  Co.,  9  Allen, 

'Wood  V.   Waud,   3   Ex,   748;    Pen-  rSi;  Beach  t.  Sterling  Iron  ft  Zinc  Co., 

nington  v.    BHnsop   Hall  Coal  Co.,  5  54  N.  J.  Eq,  by,    Pennsylvania  R.  Co. 

Ch.  D.  769.  T.  Angel,  41  N.  J.  Eq.  316.  7  Atl.  Rep. 

*  Young  V.  Bankier  Distillery  Co,  432;  Coltimbus  &  t.  Coa.1  St  S.  Co,  v. 
[1893],  App.  Gas,  6gi.  See  also  Tucker,  48  Ohio  St.  41,  a6  N.  E.  Rep. 
Fletcher  t.  Smith,  3  App.  Cas.  781;  630,  il  L.  R.  A.  577;  Drake  v.  Lady 
Wilson  V.  Waddell,  3  App.  Cas,  95;  Ensley  Coal  &  I.  Co,,  lol  Ala.  joi,  34 
Smith  T,  Kenrlck,  7  C,  B.  jrs;  Baird  L.  R.  A.  64;  Tennessee  Coal,  ].  ft  R. 
*,  Williamson.  15  C.  B.  N,  5.  376;  Co,  v.  Hamilton,  100  Ala.  353;  Levaroni 
Pennington  v.  Brinsop  Hall  Coal  Co.,  v.  Miller,  34  Cal.  331,  91  Am.  Dec.  693; 
S  Ch.  Div.  769;  Clowes  v.  Sufford-  WiKon  v.  Bear  River  ft  A.  W.  ft  M. 
shire  Potteries  W,  W.  L.  R.  8  Ch,  isj;  Co.,  34  Cal,  367,  85  Am,  Dec,  69;  Rob- 
Crossley  v.  Ughtowler,  L.  R.  3  Eq.  inson  v.  Black  Diamond  Coal  Co..  57 
379,  L.  R.  a  Ch.  478;  Attorney-General  Cal.  413,  40  Am.  Rep.  ii3;  Lincoln  v. 
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[§  757.]  WATEB, 

In  FeimeylTania  it  is  held  that  no  action  can  he  maintained  for 
the  pollution  of  a  etream  by  tlie  reason  of  Uio  mere  flowage  of  natnral 
water  from  a  mine,  through  the  act  of  mining  prosecuted  in  a  lanpfnl 
manner.  The  ground  of  the  decifiion  was  that  the  owner  of  the 
mine  had  done  nothing  to  change  the  chtu-acter  of  the  water,  Bare 
what  resulted  from  the  natnral  use  of  his  own  property.*  The  owner 
of  coal  mines  may  deposit  the  refuse  and  culm  npon  his  own  lands, 
and  if  such  material  be  carried  by  e}ttraordinary  floods  into  a  stream 
which  runs  through  the  land  of  a  lower  owner,  and  from  thence 
spreads  over  such  land,  the  owner  of  the  coal  lands  is  not  responsible 
in  damages  to  the  lower  owner  for  the  injury  thus  sustained;  but  if 
the  refuse  be  placed  on  his  own  land  in  a  position  where  it  will  be 
washed  into  the  streain  by  ordinary  storms,  or  if  he  deposits  his 
refuse  and  (!ulm  directly  in  the  stream,  and  damage  thereby  results 
to  the  lower  owner,  the  mine  owner  or  operator  is  liable  for  the 
damage  and  injury  thus  occasioned  to  the.  lower  owner.* 

If  the  polluted  water  from  a  mine  is  discharged  by  an  artificial 
water-way  into  a  stream  which  does  not  form  the  natural  drainage 
of  the  land  upon  which  the  mine  is  situated,  the  owner  of  the  mine 
is  liable  for  the  damages  occasioned  or  he  Jiay  be  enjoined.* 

767.  A  landowner  mST  pollute  the  water  percolating  in  hia  own 
soil,  provided  he  does  not  allow  the  polluted  water  to  escape  into 
the  adjacent  land ;  ^  but  he  is  liable  to  the  owner  of  such  adjacent 
land  for  any  injury  occasioned  by  such  ofEensive  water  percolating 
into  or  flowing  upon  his  neighbor's  land.  It  is  the  duty  of  every 
landowner  to  so  use  his  own  property  as  not  to  injure  that  of  his 
neighbor  by  the  escape  of  defiled  or  offensive  water.*    If  one  is 

Rodgers.  i  Moot.  317;  Fuller  v.  Swan  'Hindson  v.  Markle,  171  Pa.  St.  138. 

Rivet  Placer  Mln.  Co.,  13  Colo.  13.  19  And  see  Lentz  v.  Carnegie,  145  Pa.  St. 

Pac.  Rep.  836.  6t3,  13  All.  Rep.  319;  Robb  v.  Came- 

•  Pennsylvania  Coal  Co,  v.  Sander-  gie,  145  Pa.  St.  334.  aa  Atl.  Rep.  649. 

»on.  113  Pa.  Si.   136,  6  Atl.   Rep.  453.  '4  L-  R-  A.  339;    Elder  v.  Lykeas  V«l. 

This  case  ia  not  overruled  in  subse-  Coal  Co.,  157  Pa.  St.  490. 

quent decisions  but U commented  upon  'WilliBms    v.    Union    Improvement 

and  limited,  and  its  authority  seems  to  Co.,  i  Pa.  Dist.  Rep.  aSB,  6  Kulp,  417. 

be  weakened.     Neitheris  this  decision  'Ballard  v.  Tomlinson,  igCh.  D.  ii>;. 

in  accord  with  the  earlier  decisions  in  •  Gawiry  v.  Leiand,  31  N.  J.  Eq.  385; 

the  same  case  in  Sanderson  V.  Pennsyl-  Kinnaird  v.  Standard  Oil  Co.,  89  Ky, 

vanla  Coal  Co.,  86  Pa.  St.  401.  37  Am.  468,  13  S.  W.  Rep.  937,  7  L.  R.  A.  451; 

Rep.   711,   I03    Pa.   St.   370;    Pennsyl-  Collins  v.   Chartiers   Valley  Gas  Co., 

vania  Coal   Co.   v.  Sanderson,  94  Pa.  131  Pa.  St.  143,  18  Atl.  Rep.  loia,  6  L, 

St.  303,  39  Am.  Rep.  785.  R.  A.  380.    See,  however,  Dillon  v, 
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EIGHTS   AS   TO   8DKFACE   WATEE.  [§§  758,  759. 

negligeat  in  allowing  polluted  water  to  escape  upon  the  land  of 
aiDtlier,  he  is  liable  for  the  injury  done.' 

768.  In  those  BtatM  in  whicthtbedootrine  of  prior  ftppzopiiatioii 
is  oatablishAd,  the  dedslonB  in  xegard.  to  pollution  are  somewhat 
modified.  An  upper  proprietor  by  prior  appropriation  is  entitled 
to  use  the  water  for  the  porpose  for  wMch  he  appropriated  it,  though 
bjf  such  nae  the  quaUty  of  the  water  which  flows  to  lower  proprietors 
is  deteriorated  in  quahty ;  *  and  such  prior  appropriator  is  also 
entitled  as  against  persons  subsequently  locating  farther  up  the 
stream  to  receive  the  water  witliout  material  dimiuution  in  qoantity 
or  quality; '  but  an  injunction  against  the  operations  of  such  upper 
proprietors  will  not  be  granted  if  upon  the  evidence  it  is  donbtfnl 
whether  the  water  is  deteriorated  for  the  use  of  the  prior  appro- 
priator, or  if  it  appears  that  the  latter  can  easily  keep  the  water  fit 
for  his  purpose.* 

rv.  Mights  as  io  Surface  Water. 

769.  TTnder  the  rule  of  the  oonmion  law,  the  owner  of  the  upper 
estate  ma?  appropriate  or  withhold,  and  the  owner  of  the  lower 
estate  may  repel,  sorboe  water,  or  water  superiicially  percolating 
upon  or  from  his  estate.  Under  this  rule  surface  water  is  regarded 
as  a  common  enemy  which  every  one  may  get  rid  of  as  best  he  can.' 

Acme  Oil  Co.,  49  Hud,  5(5,  18  N.  Y.  Indimu:   Scblichter   v.    PhilUpji,   67 

St.  477.  Ind.   aoi;    Shclbyvil[«  &   B.  T.  Co.  v. 

■  Ball  T.  Nye,  99  Mast.   582,   584,  97  Green,  99  Ind.  205;  Taylor  v.  Fickas, 

Am.   Dec.   56;    Potmown   Gas  Co.  v.  64  Ind.  167,  31  Am.  Rep.  114;  Benthall 

Murphy,   39   Pa.   Si.   257;     Wahle    v,  v,  Seiferl,  77  Ind.  302;   Cairo  &  Vine. 

Reinbacli,  76  111.  32a;    Columbus  Gas  R.  Co.  v.  Stevens,  73  Ind.  178,  38  Am. 

Light  Co.  V.  Freeland,  12  Ohio  St.  392.  Rep.  139;  Hill  v.  Cincinnati.  W.  &  M. 

'Irwin    T.    Phillips,   5   Cal.    140,   63  R.  Co.,  tog  Ind.  511,  10  N.  E.  Rep.  410. 

Am.  Dec.  113;  Alder  Galch  Consol.  M.  Iowa:  Preston  v.  Hull,  77  Iowa,  309, 

Co.  T.  Hayes,  6  Mom.  31,  9  Pac.  Rep.  42  N.  W.  Rep.  305;   Morris  v.  Council 

581.  BluSs,  67  Iowa,  343,  25  N.  W.  Rep.  274; 

•  Hill  V.  Smith,  27  Cal.  476:  Crane  v.  Wilson  v.  Duncan,  74  Iowa.  491,  38  N. 
Winsor,  3  Uwh,  34S;  Atchison  v.  Peter-  W.  Rep.  371.  See,  however,  Livingston 
son,  I  Mont.  S6i.  v.  McDonald,  31  Iowa,  160,  89  Am,  Dec. 

•  Atchison  V.  Peterson,  20  Wall.  507.  S^S,  opinion  by  Dillon,  J, 

•  Williams  V,  Richards,  23  Ont.  651.  KasfMi  Chic^o.  K.  4  N.W.  R.  Co. 
ConMOtieati  Byrne  v,  Farmington,  64     v.  Steele,  51  ICans.  737;  Atchison,  T.  & 

Cooo.  367;  Grant  v.  Allen,  41  Conn,  S,  F,  R.  Co.  v.  Hammer,  12  Kans.  763; 
«S6:  Chadeaync  v.  Robinson,  55  Conn,  Missouri  Pac,  R.  Co.  v.  Keys,  55  Kans, 
345,  3  Am,  St,  Rep.  55;  Adams  v,  205,  40  Pac.  Rep.  275;  Kansas  City  Si 
Walker,  34Coon.4M.  91  Am,  Dec.  743.    E.  R,  Co,  v,  Riley,  33  Kans.  374,  6 
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§  759.]  WATER. 

The  owner  of  the  upper  estate  may  withhold  snch  water  and  pre- 
vent  its  reaching  the  lower  land  of  an  adjoining  owner,  or  he  may 


,  zoAm.   &  Eng.  R.  Cas. 
'.  Williams,  as  Kans.  314, 


Pftc,  Rep.  sSi 
116-  Gibba  1 
37  Am.  Rep. 

KBtD*;  Murphy  v.  Kellef,  63  Me. 
531;  Morrison  v.  Bucksport  &  B.  R. 
Co.,  67  Me.  353;  BaDgor  v.  Lansil,  51 
Me.  ixi;  Greeley  v.  Maine  Ceot.  R. 
Co.,  53  Me.  300. 


J.  L.  351,  86  Am.  Dec.  316,  avemiling: 
Earl  V.  De  Hart,  13  N.  J.  Eq.  280,  72 
Am.  Dec.  395-  See  also  Field  v.  West 
Orange,  36  N.  J.  £q.  iiS;  Davison  v. 
Hutchinsoa,  44  N.  J.  Eq.  474,  15  Atl. 
Rep.  3S7- 

V«w  York:  Barklej  v.  Wilcox,  S6  M. 
Y.  140,  40  Am.  Rep.  519.  ig  Hun,  320; 
:  Cassidv  v.  Old  Colon]'  Peck  v.  Goodberlett,  109  N.  Y.  iSo,  16 
R.  Co.,  141  Mass.  174,  5  N.  E.  Rep.  H.  E.  Rep.  350;  Gould  v.  Booth,  66  H. 
143;  Bates  V.  Smith,  100  Mass.  iSt;  Y.  63;  Phelps  v.  Nowlen,  73  N.  Y.  ■^ 
Gannon  v.  Hargadon,  to  Allen,  106,  87  sS  Am.  Rep.  93;  Vanderwiele  v.  Tay. 
Am.  Dec.  635 ;  Barry  ».  Lowell,  B  lor,  65  N.  Y.  341 ;  Curtiss  v.  Ayraull,  47 
Allen,  127;  Dickinson  ».  Worcester,  7  N.  Y.  73;  Goodale  v.  Tuttle,  ag  N.  Y. 
Allen,  19;  Franklin  v.  Fisk.  13  Allen,  459:  Wagner  v.  Long  I.  R.  Co.,  z  Hun, 
311,  90  Am,  Dec,  194;  Ashley  v.  Wol-  633;  White  v.  Sheldon,  35  Hua,  193; 
cott.  11  Cush.  193;  Flagg  v.  Worcester,  Waffle  v.  New  York  CenL  R.  Co.,  58 
13  Gray,  601;  Parks  v.  Kewburyport,  Barb.  413;  Trustees  ».  Youmans,  get 
10  Gray,  28;  Luther  v.  Winoisimmet  Barb.  316;  White  v.  Sheldon,  8  N.  V. 
Co.,  9  Cush.  171;  Morrill  v.  Hurley,  Supp.  ata,  28  N.  Y.  Si.  Rep.  475. 
I30  Mass.  99.  Bhode  Uaad:   Wakefield  v.  Newell, 

llinn«i«tB:     Sheehan     v.     Flynn     13  R.  I.  75,  34  Am.  Rep.  598;  BuSum 
(Minn.),  36  L.  R.  A.  633;    Rowe  t.  St.     v.  Harris,  5  R.  I.  243. 
Paul,  M.  &  M.  R.  Co.,   41  Minn.   384.         BonULOanUitt;  Edwards  v.  Charlotte, 
43  N.  W.  Rep.  76,  16  Am.  St.  Rep.  706.     C.  &  A.  R.  Co.,  39  S.  C.  473,  i3  S.  E. 

Ktoouri;  Jones  v.  Hannovan,  55  Rep.  58,  22  L.  R.  A.  346. 
Mo.  463;  Doerbaum  v.  Fischer,  i  Mo.  Tsxaai  Gross  v.  Lampasas,  74  Tex. 
App,  149;  Burke  v.  Missouri  Pac.  R.  195,  ti  S.  W,  Rep.  10S6. 
Co.,  29  Mo.  App.  370;  McCormick  v.  VwmoBt;  Beard  v.  Murphy,  37  Vt. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  57  99,  86  Am.  Dec.  693;  Chatfield  v.  WiU 
Mo.  433;  Abbott  V.  Kansas  City,  St.  son,  38  Vt.  49;  Boynton  v.  Oilman,  53 
J,  &  C.  B.  R.  Co.,  83  Mo.  271.  S3  Am,     Vt.  17. 

Rep.  581 ;  Gray  v.  Schriber,  58  Mo.  App.        Wathlagtm :  Cass  v.  Dicks,  14  Wash. 
173;  Jones  V.  St.  Louis,  I.  M.  &  S.  R.     7s,  44  Pac  Rep.  113. 
Co.,  84  Mo.  151.     The  cases  of  Shane        WiKoniln:     Lessard     v.    Stram,    63 
V.  Kansas  City  &  C.  B.  R.  Co.,  71  Mo.     Wis.  113.  2a  N.  W.  Rep.  284;    Eulrich 
237,  36  Am.  Rep,  480;   McCormick  v.     v.  Richter,  37  Wis.  226;  Hoyt  v.  Hud- 


Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  70 
Mo.  3S9,  are  overruled  or  distin- 
guished, 

Vabraska :    Davis    v.    Londgreen,    S 


27  Wis.  656,  9  Am.  Rep.  473;  Pei- 
tigrew  V.  Evansville,  25  Wis,  223,  3 
Am.  Rep.  50;  O'CooDOt  v.  Fond  du 
Lac,  A.  &  P.  R.  Co,,  52  Wis,  S^,  9  N. 


Neb.  43;    Beatrice  v.   Leary,  45  Neb.  W.  Rep.  287,  38  Am,   Rep.  754;  John- 

149,  63  N,  W.  Rep.  370;    Morrissey  v.  son  v,  Chicago,  St,  P.,  M,  &  O.  R.  Co.. 

Chicago.  B.  &  Q,  R.  Co.,  38  Neb,  406.  80  Wis.   641.   50  N,   W.   Rep,    771,   27 

Knr  HamfaUn :    Swett  v.  Cutis,  jo  Am.  St.  Rep.  76,  14  L.  R,  A.  495.    This, 

N.  H.  439.  9  Am.  Rep,  376.  ease  qualifies  the  general  rule. 

Kaw  JttMy :  Bowlsby  v.  Speer,  31  N, 
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EIOOTS   AS   TO    SITBFAOE   WATBE.  [§$  760,  761. 

divert  it  frcHn  such  land.  Snch  water  belongs  absolutely  to  the 
owner  of  the  ground  on  the  surface  of  which  it  is  found.  "  No 
doabt,  all  the  water  falling  from  heaven  and  shed  upon  the  surface 
of  a  bill,  at  the  foot  of  which  a  brook  nms,  mufit,  by  the  natural 
force  of  gravity,  find  its  way  to  the  bottom,  and  so  into  the  brook; 
but  this  does  not  prevent  the  owner  of  the  land  on  which  the  water 
falls  from  dealing  with  it  as  he  may  please  and  appropriating  It. 
He  cannot,  it  ia  true,  do  so  if  the  water  has  arrived  at  and  is  flowing 
in  some  natural  channel  already  formed.  But  he  has  a  perfect  right 
to  appropriate  it  before  it  arrives  at  such  a  channel,"  • 

760.  The  owner  of  land  may  prevent  Bur&oe  water  aooninulated 
Atsewhere  from  coming  upon  it,  or  he  may  alter  the  natural  course 
of  ench  water,  although  he  thereby  makes  it  to  flow  upon  the 
adjoining  land  of  another  to  his  injnry.  "  Cv^iie  est  aolnm,  e)ua  eel 
ttsgue  ad  ooelum  is  a  general  rule,  applicable  to  the  use  and  enjoy- 
ment of  real  property,  and  the  right  of  a  party  to  the  free  and 
unfettered  control  of  his  own  land  above,  upon  and  beneath  the 
surface  cannot  be  interfered  with  or  restrained  by  any  consideration 
of  injury  to  others  which  may  bo  occasioned  by  the  flow  of  mere 
surface  water  in  consequence  of  the  lawful  appropriation  of  land  by 
its  owner  to  a  particular  use  or  mode  of  enjoyment.  Nor  is  it  at  all 
material,  in  the  application  of  this  principle  of  law,  whether  a  party 
obstructs  or  changes  the  direction  and  flow  of  surface  water  by  pre- 
venting it  from  coming  within  the  limits  of  his  land,  or  by  erecting 
barriers  or  changing  the  level  of  the  soil,  so  as  to  turn  it  off  in  a  new 
coarse  after  it  has  come  within  his  boundaries.  The  obstruction  of 
surface  water  or  an  alteration  in  the  flow  of  it  affords  no  cause  of 
action  in  behalf  of  a  person  who  may  suffer  loss  or  detriment  there- 
from against  one  who  does  no  act  inconsistent  with  the  due  exercise 
of  dominion  over  his  own  soil."  ' 

761.  But  while  one  may  ereot  barriers  on  his  own  land  to  pre- 
vent  the  flooring  of  aur&oe  water  upon  it  from  bis  neighbor's  land^ 
he  cannot  areot  such  terrier  upon  his  neighbor's  land,  without  ex- 
press permission ;  *  and  it  is  no  justification  for  his  doing  so  that  the 
flow  of  the  water  is  endangering  the  wall  of  his  house,  and  that  he  lias 
g^ven  notice  to  his  neighbor  and  he  has  neglected  to  take  any  action.* 

'  Broad  bent  v.  Ramsbotham,  ii  log,  i^  Am.  Dec.  615,  per  Blgelow, 
Exch.  6o3,  614,  per  Alderson,  B.  C.  J, 

'Gannon  v.  Hargadon.  10  Allen,  106,         *  Gram  v.  Allen,  41  Conn,  is6. 
'Grant  v.  Allen,  41  Conn.  156. 
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§§  702,   763.]  WATEE. 

762.  TTuder  the  rule  of  tlis  oItU  law  the  lower  cX  two  adjacent 
estates  owes  a  aervitude  to  the  other  to  receive  the  natural  diain- 

^e,  and  the  other  estate  cannot  withhold  from  the  lower  the  aapplj 
of  water  flowing  naturally.*  According  to  this  mle  there  is  a 
natural  easement  for  the  flow  of  water  from  one  of  two  adjoining 
tracts  of  land  upon  another  which  is  lower  in  situation,  so  that 
water  falling  or  collecting  by  melting  snow  or  the  like  naturally 
descends  from  the  one  upon  the  other.  It  is  a  question  of  fact  in 
such  case  where  the  natoral  flow  of  the  water  is.* 

763.  Bach  natural  easement  applies  only  to  Bur&oe  water  which 
naturally  collects  upon  the  higher  land  and  flows  upon  the  lower. 
It  does  not  apply  to  water  artificially  collected  upon  the  higher  luid. 

Ann.  151;  Martin  v.  J«tt,  13   La.  501, 

33  Am.  Dec.  lao;  Ludeling  v.  Stubbs, 

34  La.  Ann.  935. 
Kuylud:  Philadelphia.  W.  &  B.  R. 

Co.  V.  Davis,  66  Md.  3S1.  34  Am.  & 
Eng.  R.  Cas.  143. 

HtolilguL:  Boyd  v.  CcmlcliD,  54 
Mich.  583.  20  N.  W.  Rep.  595,  jg  Am. 
Rep.  B31;  Leidlein  v.  Meyer,  95  Mich. 
586,  5S  N.  W.  Rep.  367. 

Vorth  OKoUnc:  Porter  v.  Durham, 
74  N.  C.  767;  Overton  v.  Sawyer,  i 
Jones  L.  308,  6z  Am.  Dec.  170. 

Ohio:  Sheldon  v.  Cole,  3  Ohio  Dec. 
473;  Tootle  V.  Clifton,  2a  Ohio  St.  247. 
10  Am.  Rep.  73a;  Butler  v.  Peck,  16 
Ohio  St.  335,  8S  Am.  Dec.  452;  Craw- 
ford V.  Rambo,  44  Ohio  St.  279. 

Puutfrlvftnlk:  Miller  v.  Laubach,  47 
Pa.  Si.  154,  86  Am.  Dec.  531;  KauS- 
man  v.  Griesemer,  a6  Pa,  St.  407,  67 
Am.  Dec.  437;  Martin  v.  Riddle,  36 
Pa.  St.  415;  Hays  v.  Hinkleman,  68 
Pa.  St.  324;  Rhoad*  v.  Davidheiser, 
133  Pa.  St.  2z6,  19  Atl.  Rep.  400. 

TamuMM:  Louisville  &  N.  R.  Co.  v. 
Hays,  II  Lea,  3S3,  47  Am.  Rep.  391, 
14  Am.  &  Eng.  R,  Cas.  364;  Carriger 
V.  East  Tenn.  ft  V.  R,  Co.,  8  Lea,  388. 

•  Totel  V.  Boonetoy.  133  I".  653,  H 
N.  E.  Rep.  687:  Peck  v.  Herrington, 
109  111.  611.  so  Am.  Rep,  637:  Groff  v. 
Ankenbrandt,  134  111.  51,  15  N.  E.  Rep. 


,  1  Savannah,  Americusft  M. 
R.  Co.  V.  Buford,  106  Ala.  303,  312; 
Farris  v.  Dudley,  78  Ala.  124.  56  Am. 
Rep.  34;  Crabtree  v.  Baker,  75  Ala.  91 
51  Am.  Rep.  434;  Nininger  v.  Nor- 
wood. 73  Ala.  377,  47  Am.  Rep.  413; 
Hughes  V.  Anderson,  68  Ata.  380,  44 
Am.  Rep.  147;  Mayor  v.  Jones,  5S  Ala. 

OalUornlsi  McDaniel  v.  Cumminga, 
83  Cal.  5ts,  33  Pac.  Rep.  795,  B  L.  R. 
A.  575;  Ogburn  v.  Connor,46  CaL  346, 
13  Am.  Rep.  313;  Gray  T.  McWilliams, 
9B  Cal.  157,  33  Pac.  Rep.  976,  35  Am. 
St.  Rep.  163,  21  L.  R.  A.  593;  Drew  v. 
Hicks  (Cal.).  35  Pac.  Rep.  563. 

Q«o^r^:  Goldsmith  v.  Elsas,  53  Ga. 
186. 

misoU:  Peck  v.  Herrington,  T09  111. 
61  r,  50  Am.  Rep.  637;  Hicks  v.  Silli- 
man,  93  III.  35s;  Laney  v.  Jasper,  39 
111.  46;  Gillham  v.  Madison  Co,  R, 
Co.,  49  111.  484,  95  Am.  Dec.  637; 
Gormley  v.  Sanford,  J3  III.  158;  Her- 
rington V.  Peck,  II  III.  App.  62;  Meltor 
V.  Pilgrim.  7  I'l.  App.  306;  Totel  v. 
Bonnefoy,  123  111.  653,  14  N.  E.  Rep, 
687;  Dixon  V.  Baker,  65  lU.  jlS,  16 
Am.  Rep.  S91;  Patneatid  v.  Claire,  33 
III.  App.  Jj4;  Anderson  v.  Henderson. 
124  III.  164.  16  N.  E.  Rep.  332. 

Lttnlriana;  Code.  an.  656;  Foley  v. 
Godchaux,  48  La.  Ann.  466,  19  So. 
Rep.   347;     Minor   v.   Wright,   16    La. 
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BioHTS  A3  TO  sitbfaoe:  wateb.  [§  764. 

ThnB  the  owner  of  the  upper  land  who  Dses  water  from  artificial 
Boorces  for  the  purpose  of  irrigating  his  land  has  no  eaeement  to  let 
the  waste  water  flow  ovor  the  land  of  his  neighbor  in  each  qnantitiee 
ae  to  damage  his  property','  Even  if  he  hae  acquired  a  right  hj 
prescription  to  let  anch  waste  waters  flow  over  tne  land  of  his  neigh- 
bor, the  prescription  does  not  apply  to  unnsnal  and  unnatural  quanti- 
ties of  water  which  are  injurious  to  the  lower  land  of  his  neighbor. 

764.  Ifeifher  ondar  the  role  of  the  oivil  law  nor  of  the  oonuDoa 
law  la  one  permitted  to  ooUeot  rariboe  water  in  artiflolal  ohannela, 
and  to  discharge  it  in  nndue  and  unnatural  quantitieB  upon  the  land 
of  another.'     It  is  immaterial  whether  the  water  is  strictly  snrface 

'  BUlsdell  V.  Stephens,  14  Nev.  17,  33  267,  34  Am.  &  Eag.  R.  Cas,  ijl;  Col- 
Am.  Rep.  523.  lins  V.  Keoknk,  91  Iowa,  193,  59  N.  W, 

'  Hurdman  v.  North  Eastern  R.  Co.,  Rep.    200;     Wharton    v.    Stevens,    S4 

3  C.  P.  Div.  168.  Iowa,  107,  50  N.  W.  Rep.  s6a;  Livlng- 

Alabuw:    Hughes   v.   Anderson,   63  scon    v.    McDonald,   tt   lona,   160,  89 

Ala.  aSo,  44  Am.  Dec.  147;  Crablree  v.  Am.  Dec.  563. 

Baker,  75  AU.  91,  SI  Am.  Rep.  434-  MMMOhoMtti:     Bates    v.    Westbor- 

CklUbTiiUi    Drew  v.  Hicks  (Cal.),  3;  ough,   iji   Mass.   174,    iBi.   23   H.   E. 

Pac.  Rep.  5G3;  Ogbuni  v.  Connor,  46  Rep.  1070,  Holmes,  J.,  citing  Cassldy 

Cal.  346,  3J1,  13  Am.  Rep.  213;  Learned  v.  Old  Colon;   R.  Co.,  141   Mass.   174, 

V.  Castle.  78  Cat.  4J4,  iS  Pac.  Rep.  873,  179,   S    N.   E.   Rep.   143;    Jackman   v. 

91  Pac.  Rep.  II.  Arlington  Mills,   137   Mass.   377.   "83; 

OMTgiai     Martin  v.  Gainsvllle,  Jeff.  Rathke  V.Gardner,   134  Mass.  r4,  16; 

A  So.  R.  Co.,  78  Ga.  307.     See  Gold-  Curtis   v.    Eastern   R.    Co.,   98   Mass, 

smith  ».  Elsas,  53  Ga.  186,  428,  431;    White  v.  Chapin,   la  Allen, 

nilnoli;    Hicks   v.   SilUman,  93   III.  516,   530;    Dickinson   v.   Worcester,   7 

255;    Mellor  V.    Pilgrim,    3    111.   App.  Allen,  19, 

476.  7  III.  App.  306;  Weidekin  v.  Soel-  Wghlgaa:  Osten  v.  Jerome,  93  Mich. 

son.  17  III.  App.  461;  Dayton  t,  Ruth-  196,  S3  N.  W,  Rep.  7;  YereE  v.  Eineder, 

«rford,  128  III.  171,  ai  N.  E.  Rep.  198;  Se  Mich.  346.  4S  N.    W.    Rep.    Srsi 

Anderson  t.  Henderson,   134  111.  164.  Chapel  v.  Smith,  Bo  Mich.  100,  45   N. 

16  N.  E.  Rep.  a39.  W.    Rep.    69;    Gregory   v.  Bush,  64 

IiUUattai    Weddell    v.    Hapner,    134  Mich.  37.  3' N.  W.  Rep.  90. 

Ind.  315,  34N.  E.  Rep.  36S;  Templeton  KlnnMota:  O'Brien  v.  St.  PanI,  15 

V.  Voshloe,  73  Ind.  134,  37  Am.  Rep.  Minn.  333,  33  Am.  Rep.  470:    Hogen- 

150;  Evansvllle  v.  Decker,  84  Ind.  j2S,  son  v.  St.   Paul,  M.  A  M.   R.   Co.,  31 

43  Am.  Rep.  86;  Cairo  &  V.  R.  Co.  v.  Minn.  314,  "7  H.  W,  Rep.  374.  '4  Am. 

Stevens.  73  Ind.  278,  38  Am.  Rep.  139;  &  Eng.  R,  Cas.  agi;  Olson  v,  St.  Paul, 

Reed  v.  Cheney,  in  Ind,  387,  la  N.  E.  M.  &  M.  R.  Co.,  38  Minn.  419,  37  N.  W. 

Rep.  717;  Davis  v.  Crawfordsville,  119  Rep.  953. 

Ind.  I,  ai  N.  E.  Rep.  449,  13  Am.  St.  Klswrarl:   Martin  v.  Benoist,  aa  Mo. 

Rep.  361.  App.  163;  Paddock  v.  Somes,  to3  Mo. 

l0Wa:   Stinson   v.  Fhbel,   93   Iowa,  aad,  14  S.  W.  Rep.  746,  10  L.  R.  A.  2S4; 

«56,  61  H.W.  Rep.  1063;  Williamson  v.  McCormick  v.  Kansas  City,  St.  J.  AC. 

Olcson,  91  loWa,  390,  59  M.  W.  Rep,  B.  R.  Co.,  57  Mo.  433, 7a  Mo.  359;  Ben- 
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§  764.]  WATBB. 

water,  or  u  spring  vater  or  drainage  water.^  If  a  Tfulroad  is  so 
constructed  that  it  diverts  water,  either  in  streams  having  channela 
and  banks,  or  mere  surface  water,  and  causes  it  in  mmataral  and 
undae  quantities  to  overflow  the  land  of  another,  the  company  is 
liable  for  the  damages  done  to  the  land  of  the  owner  below.* 

The  owner  of  the  higher  land  has  no  right  to  collect  the  surface 
water  upon  his  land  into  a  drain  or  ditch,  and  throw  it  increased  in 
quantity  upon  the  land  of  the  adjoining  owner,  or  discharge  it  upon 
his  hmd  in  a  manner  difierent  from  the  natural  flow  of  the  surface 
water,  even  though  the  ditch  or  drain  was  constructed  in  the  course 
of  the  ordinary  use  and  improvement  of  the  owner's  farm.* 

son  T.  Cbic.  &  Alton  &  A.  R.  Co.,  7B  Bartk  Cuolliu:    Poner  t.  Durham, 

Mo.  S04;  Rychlicki  v.  St.  Louis,  9S  Mo.  74  N.  C.  767. 

497,  II  S.  W.  Rep.  TOOL  Ohio  1  BuUer  v.  Peck,  16  Ohio  St.  335. 

KlMiMlppl ;  Kansas  City,  M.  &  B.  R.  8S  Am.  Dec.  452. 

Co.  V.  Lackey,  73   Miss.  SSi ;    Illinois  Pamuylmil* :    Martin  v.   Riddle,  36 

CenL  R.  Co.  v.  Miller,  68  Miss.  760,  10  Pa.  St.  415;  Kauftman  v.  Grjescmer,  26 

So.  Rep.  61;  Alcorn  v.  Sadler,  66  Miss.  Pa.  St.  407,  67  Am.  Dec.  437;  Hays  v. 

231,  5  So.  Rep.  694.  Hinkleman,  6S  Pa.  St.  334;  Rhoads  t. 

VcbrHka:    Davis    v.    Londgreen,    8  Davidheiser,   133  Pa.  St.  I36,  19  Ad. 

Neb.  43;  Pyle  v.  Richards,  17  Neb.  180,  Rep.  400:    Miller  v.  Laubach,  47  Pa. 

33  N.  W.  Rep.  370;  Fremont,  E.  4  M.  St.  iS4.  86  Am.  Dec.  sai. 

V.  R.  Co.  T.  Marley,  15  Neb.  138,  40  N.  TanMMM:     Gray    v.    Knoxville,    8s 

W.   Rep.  948;     Lincoln  St.   R.   Co.  v.  Tcnn.  qg,  i  S.  W.  Rep.  633. 

Adams,  41  Neb.  737,6oN.  W.  Rep.  83.  Tnai:  Gulf,  C.  &  S.  R.  Co.  v.  Dona- 

Hnada:     Boynton    v.    LoQgley,    19  hoo,  59  Tex.  13S;  Galveston, H.  &  S.  A. 

Nev.  69,  6  Pftc.  Rep.  437.  R.  Co.  v.  Tate,  63  Tex.  333. 

Vnr  Eaaq^ihiN :  Carter  v.  Thurston,  Tnmoitt :  Wead  v.  St.  Johnsbury  &  L. 

58  N.  H.  104,  43  Am.  Rep.  5S4.  C.  R.  Co.,  64  Vt.  $'.  H  All.  Rep.  361. 

n«V  JwMf :    Kelty  V.'  Dunning,  39  W«rt  Tliglnla;    Hargreaves  v.  Kim- 

N.  J.  Eq.  483;   Field  t.  West  Orangfe,  berly,  26  W.  Va.  787,  S7  Am.  Rep.  131: 

36  N.  J.  Eq.  118.  Knighi  V.  Brown,  35  W.  Va.  806;  Gilli- 

Vtv    York:    Byrnes  v.   Cohoes,   67  son  v.  Charleston,   t6  W.  Va.  383.  37 

N.  Y.  304;  Jeffera  v.  Jeflers,  107  N.  V.  Am,  Rep.  763. 

650,  14  N.  E.  Rep.  316;    Foot  v.  Bron-  Wlsoouln;  Wcutiandtv.  Cavanaugh. 

son,  4  Lans.  47;    Lynch  v.  New  York,  85  Wis.  256,  55  K.  W,  Rep.  40S;  Pettl- 

76   N.   Y.   60,   63,   32   Am.    Rep.   271;  grew  v.  EvansviEle,  25  Wis.  223,  3  Am. 

Noonan  v.   Albany,  79   K.   Y.  470,  35  Rep'  50. 

Am.  Rep.  SAO:  Vanderwiele  v.  Taylor,  '  Paddock  v.  Somes,  los  Mo.  326,  14 

65  K.  Y.  341;  McCormick  v.  Horan,  3i  S.  W.  Rep.  746,  10  L.  R.  A.  3S4- 

N.  Y.  86,  37  Am.  Rep.  479;  Barltlcy  v.  •  Illinois  Cent.  R.  Co.  v.  Miller,  68 

Wilcox,  S6  N.  Y.  140,  148,  40  Am.  Rep.  Miss.  760,  to  So.  Rep.  61 ;  Kansas  City, 

519;  Vernum  v.  Wheeler,  3;  Hun,  53;  M.&  B.  R.  Co.  v.  Lackey,  7>  Uiss.  881; 

Peck  V,  Goodberlett,  109  N.  Y.  iBo,  16  •  Livin^ton  v.  McDonald,  21   Iowa, 

N.  E.  Rep.  350;  Mitchell  v.  New  York,  160,  89  Am.   Dec   563,  per  Dillon,  J., 

L.  E.  &  W.  R.  Co..  36  Hun,  177.  Deigleman  v.  New  York,  L.  E.  &  W. 
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BIGHTS   AS   TO   SUBFACE   WA.TEB.  [§§  76&,  766. 

A  slight  increase  in  the  quantity  of  the  flow  or  a  slight  acceleration 
will  not  support  an  action  unless  the  lower  proprietor  shows  an 
actual  injury.' 

766.  The  oommon^law  mle  that  each  riparian  owner  ma7get 
rid  of  Bur&oe  water  aa  beat  he  can  la  frequently  modified  bj  the 
role  that  he  must  bo  use  his  own  as  not  necessarily  or  unreasonablj' 
to  injure  liifl  neighbor.  Under  this  rule  it  is  the  duty  of  an  owner 
draining  his  own  land  to  deposit  the  surface  water  in  some  natural 
drain,  where  there  will  be  a  natural  flow  of  the  water  if  one  is 
reasonably  accessible;  and  be  is  entitled  to  deposit  the  same  in  such 
natural  drain,  though  it  is  thereby  conveyed  upon  the  land  of  his 
neighbor,  if  it  does  not  thereby  unreasonably  injure  him.* 

In  Missouri  it  is  provided  by  statute  than  an  owner  of  lands  may 
construct  drains  for  agricultural  purposes  only,  into  any  natural 
water-course,  or  any  natural  depression  whereby  the  water  will 
be  carried  into  any  natural  water-course,  without  being  liable  to 
damages.' 

766.  The  ri^t  of  the  upper  laadowner  to  diaohargo  water  on 
the  lower  lands  of  his  neighbor  la  in  general  a  right  of  flowage  only 
in  the  natural  ways  and  natural  quantltiea.  If  he  alters  the  natural 
conditions  so  as  to  change  the  course  of  the  wat«r,  or  concentrate 
it  at  a  particular  point,  or  by  artificial  means  to  increase  its  volume, 
he  becomes  liable  for  any  injury  caused  thereby,* 

R.  Co.,  la  N,  Y.  Supp.  83,  34  N,  Y,  St.  'R.  S.  iB8g,  g  4489;   Gray  v.  Schti- 

Rep.  4.     See,  however.  Sowers  v.  ShiS,  ber,  5a  Mo,  App.  173. 

15  La,  Ann.  300.  *  Pfciffer  v.  Brown,  165   Pa.  Si.  »67, 

'  Jeffers  v.  Jeffera,  107  N.  Y.  650,  14  273,  30  Atl.  Rep.  844,  44  Am.  St.  Rep, 

N.  E.  Rep.  316:  Rutherford  v.  HoUcy,  660,  per  Mitchell,  J.,  who  further  said: 

10;  N.  Y.  633,  II  N.  E.  Rep.  SlS;  Peck  "  In  the  present  case,  the  defendants, 

V.  Goodbcrlett,  109  K.  Y.  iBo,  16  N.  E.  by  drilling;  a  well   and  pumping,   in- 

Rep.    350;    Gnesnard   v.  Bird,   33  La.  creased    the     aggregate     quantity    of 

Ann.  796.  water  discharged,  concentrated  it  at  an 

'  Sbeehan  v.  Flynn  (Minn.),  61  N.  W.  artificial  point  of  Sow,  and  changed  its 

Rep.  46a,  26  L.  R.  A.  633;    O'Brien  v.  character  from  fresh  to  salt,  whereby 

St.  Paul,  35  Minn.  335,   33  Am.   Rep.  It  became  more  injnrloas  to  plaintiff's 

470:  Hughes  V.  Anderson.  68  Ala.  aSo.  land,    yniwa/jrtV  therefore  they  were   . 

44  Am.  Rep.  14T:  Sinai  v.   Louisville,  liable  in  this  action  and  the  burden  of 

N.  O.  &  T.  R.  Co..  71  Miss.  547;  Lati-  proof    was    on    them    to  show   some 

more   v.   Davis,    14   La.   Ann.   161,   33  reason  why  the  general  rule  should  not 

Am.  Dec.  581 ;   Kilgore  v.  Grevcmbcrg,  appSy.     This  they  endeavored  to  do  by 

10  La.  Ann.  689.63  Am.  Dec.  597;  Bar-  thedajm  that  the  water  was  discharged 

TOW  V.   Landry,   15   La.  Ann.  6S1,  77  in  the  lawful  and  proper  use  of  their 

Am.  Dec.  199.  own    land.     The    exception    is    well 
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§  7670 

One  liaving  a  natural  pond  upon  his  land,  formed  hy  die  snrface 
water  from  the  anrronnding  land,  the  water  having  no  means  of 
escape  except  bj  evaporation  or  percolation,  has  no  right  by  means 
of  a  ditch  to  discharge  SQch  water  upon  the  land  of  his  neighbor,  to 
his  injiuy.  The  latter  has  an  abaolate  right  to  occapj  aod  use  his 
land  for  snch  lawful  purpose  as  he  may  see  fit,  unmolested  by  the 
discharge  of  snrface  water  upon  it  from  the  land  of  another.  If 
the  injury  ia  likely  to  be  penuauent  or  to  be  constiuitly  repeated, 
an  iojonction  is  the  only  adequate  remedy.' 

The  owner  of  land  through  which  a  water-course  rans  is  liable  tor 
obstructing  the  channel  and  taming  the  water  from  its  channel 
upon  adjacent  land  to  its  injury.*  He  is  liable  for  storing  the  water 
by  a  dam  and  then  discharging  it  in  ench  gnantitiee  as  to  overflow 
the  banks  of  the  stream,  and  injuring  the  lands  of  a  riparian 
owner  below,  and  may  be  restr^ed  by  injunction,' 

He  is  hable  also  for  obstructing  the  channel  and  thereby  throwing 
the  water  back  upon  the  land  of  an  upper  proprietor.* 

767.  But  an  upper  pn^nietor  ma7  drain  his  own  land  by  ditohes 
iteoes8ar7  to  fit  the  lands  for  agriooltural  uses,  if  he  does  not  throw 

established   and   is  thus  expressed  in  Drainage  Disc,  130  111.  s6i,   23  N.  E. 

the   strongest   authority   in   its   favor.  Rep.  607,  reversing  29  III.  App.  86. 

Pen n.  Coal   Co.  v.  Sanderson,   113  Pa.  'Davis    v.    Londgreen,   S   Neb.   43; 

St.  126,  '  every  man   has  the  right  to  Butler   v.    Peck.   16   Ohio  Sl  335,  88 

the  natural  use  and  enjoyment  of  his  Am.   Dec.  453;  Adams  v.  Walker,  34 

own  property;  and  if  while  lawfully  in  Conn.  466,   91  Am.  Dec.  743;  Blakely 

such  use  and  enjoyment  without  negli-  t,  Devtne,  36  Minn.  53,  39  N.  W.  Rep. 

gence,  an  unavoidable  loss  occurs   to  343;  Pettigrew  v.  Evansville,  35  Wis. 

his  neighbor,   it  is  damnum  aisqut  in-  333,  3  Am.  Rep.  50;  Miller  v.  Laubach, 

juria.'     But  this,  as  was  shown  in  Col-  47    Pa.    St.    154,    86    Am.   Dec.    sai; 

lins  V.  Chartiers  Valley  Gas  Co.,  131  Nevins  v.  Peoria,  41   111.  joa,  89  Am. 

Pa.  St.  143,  does  not  go  beyond  proper  Dec.  393. 

use  and  unavoidable  damage.     It  was  'Painter  v.  Waddelt.  99  Kans.  359; 

accordingly  said  in  the  latter  case  that  Tuthill   v.   Scott,   43  Vt.   535,   5    Am. 

'  the   use   which   inflicts    the   damage  Rep.  301;  Koch  v.  Elelawdre,  L.  ft  W. 

must  be  natural,  proper,  and  free  from  R.   Co.,  54  N.  J,  L.  401,  34  Atl.  Rep, 

negligence,  and  the  damage  unavold-  443;    Kay  v.  Kirk  (Md.),  34  Atl.  Rep. 

able.     *    •    •    Hence,    the    practical  336. 

inquiry  Is,  first,  whether  the  damage  '  McKee   v.    Delaware   ft   H.   Canal 

was  necessary  and  unavoidable;  sec-  Co.,  isj  N.  Y.  353,  36  N.  £.  Rep.  305; 

ODdly,  If  not,  was  It  sufficiently  obvious  Boyington  v.  Squires,  71  Wts.  376,  37 

to  have  been  foreseen,  and  also  pre-  N.  W.  Rep.  337. 

ventable  by  reasonable  care  and  ex-  *  Ames  v.  Dorset  Marble  Co.,  64  Vt. 

penditure?'  "      See     also     Kankakee  10,  33  Atl.  Rep.  857, 
Drainage  Dlst.  v.  Lake  Fork  Special 
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BIGHTS   AS   TO    BCKFACE   WAT£B.  [§  767, 

the  water  in  great  quantities  upon  an  adjoining  proprietor's  lower 
land.'  A  landowner  clearly  has  the  right  to  dr^n  sorface  water 
into  a  natural  water-coarse  that  mnB  through  his  land,  although  he 
thereby  increases  the  qnantity  of  water  running  in  the  streiun  at 
times  of  high  water,  and  diminiBhes  the  quantity  in  times  of  low 
water  to  the  damage  of  a  mill-owner  lower  down  the  stream.* 

A  landowner  may  collect  the  surface  water  of  his  land,  and  the 
water  drawn  from  wells  therein,  into  an  artificial  stream,  and  dis- 
charge the  stream  into  a  uatond  water-course  muniog  through  his 
land,  provided  that  this  is  done  in  the  reasonable  use  of  his  land, 
and  that  the  volume  of  water  is  not  increased  beyond  the  natural 
capacity  of  the  water-course  to  discharge  it,  and  the  land  of  an 
adjoining  owner  is  not  thereby  overflowed  and  materially  injured.* 

Every  proprietor  must  so  use  his  own  property  as  not  to  unneces- 
sarily and  negligently  injore  his  neighbor.  "  Every  proprietor 
may  lawfully  improve  his  property  by  doing  what  is  reasonably 
necessary  for  that  purpose,  and  unless  he  is  guilty  of  some  act  of 
negligence  in  the  manner  of  its  eieeution,  he  will  not  be  answerable 
to  his  neighbor,  although  he  may  thereby  cause  the  surface  water  to 
flow  upon  or  from  the  pretoisee  of  the  latter  to  his  damage.  The 
injury  in  such  case  is  but  a  mere  incident  to  the  proper  use  of  the 
owner's  property;  but  if  in  the  execution  of  the  enterprise  in  hand 
he  is  guilty  of  negligence,  which  is  the  natural  and  proximate  cause 
of  injury  to  the  adjoining  proprietor,  the  law  holds  him  accountable 
therefor."  * 

■  Lndellng  v.   Scnbba,   34  La.   Ann.  Pa.  St.  41J,  24  Atl.  R«p.  316;    Peck  v. 

935;  Lambert  t.  Alcorn.  144  111.  313,  33  Herrin^on,  109  III.  611,  jo  Am.   Rep. 

N.  E.  Rep.  53;  Peck  v.  Herrlngtoo,  109  627;  Miller  v.  Laubach,  47  Pa.  St.   154, 

111.   611,   50   Am.   Rep.   637;  Davis   v.  86  Am.   Dec.   531;    Hughes  v.  Andcr- 

Londgreen.  8  Neb.  43;  Peck  v.  Good-  son,  6S  Ala.  sSo,  44  Am.  Rep.  147. 

berlett,  109  N.  V.  180, 16  N.  E,  Rep,  350.  'Jackman   v.   Arlingtoa    Mills,    137 

■McCormick  v.  Horan,  Si  N.  Y.  86,  Mass.   377;    Gannon  v.   Hargadon,   lo 

37  Am.   Rep.  479,   affirming  58   Barb.  Allen,  106,  87  Am.  Dec,  635;  Tillotson 

413;  Waffle  T.  New  York  Cent.  R.  Co.,  v.  Smith,  3a  N.  H.90,  64  Am.  Dec,  355; 

S3  N.  Y.  II,  13  Am.  Rep,  467;  Jenkins  Meixcll  v.  Morgan.  149  Pa.  St,  415,  34 

V.  Wilmington  &  W.  R.  Co.,  no  N,  C,  Atl,   Rep.  316;   Miller  v.   Lnubach,  47 

438,  15  S.  E.  Rep.  193;  Treat  v.  Bates,  Pa,   St.   154,   86  Am.   Dec.  521;    BalU- 

37  Mich.  390;  Cumberland  v,  Willison,  more  v.  Appold,  43  Md.  443;  McCar. 

50  Md.  13S;  Wheeler  v.  Worcester,  10  mick  v.  Horan,  81  N.  Y.  86;  Waffle  v. 

Allen,     591;     Jackman     v.    Arlington  New  York  Cent.  R.  Co.,  53  N.  Y.  11,  13 

Mills,  137  Mass.  377;  Whitney  v.  Wil-  Am.  Rep,  467. 

lamette  Bridge  R.  Co.,  33  Oreg.  188,  31  *  Anheuser-Busch  Brewing  Asso.  v. 

P«c.  Rep.  473;  Meixell  v.  Morgan,  149  Peterson,  41  Neb.  897. 904;  Beatrice  v. 
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§  768,  769.]  WATSB. 

768.  One  has  a  right  to  dmin  his  land  of  ntifiww  water  f<^  any 
legitimate  nae.  In  Beveral  cases  a  distinction  has  been  made  that 
where  an  improvement  of  land  was  not  made  for  the  purpoee  of 
drainage,  bat  drainage  resnlted  as  a  mere  incident  from  such  improve- 
ment, the  part^  ia  not  liable  for  i-ant^ng  siuf ace  water  on  the  lands 
of  his  neighbor,  but  where  the  improvement  wae  made  for  the  direct 
pTirpoee  of  drainage,  be  is  liable.' 

But  the  distinction  thus  made  is  not  well  founded.  "  One  has  a 
right  to  drfun  his  land  for  any  legitimate  use,  whether  for  a  railroad 
track,  a  wheat  field,  or  a  pasture,  and  whether  the  improvement  is 
directly  and  wholly  for  the  purpose  of  drainage  or  whether  it  is 
for  some  other  purpose,  and  such  drainage  is  a  mere  inci- 
dental result.  But  if  he  collect  and  convey  the  surface  water  off  his 
own  land,  he  shall  do  what  is  reasonable  under  all  the  (urcumstances, 
to  turn  it  into  some  natural  drdn,  or  into  some  couiw  in  which  it 
will  do  the  least  injury  to  his  neighbor,  —  and,  if  he  would  prevent 
it  from  coming  upon  Ids  land,  he  must  not  do  so  by  obstructing  some 
natural  drain,  and  thereby  hold  back  the  water  and  flood  the  land  of 
his  neighbor,  at  least  if  such  natural  drun  is  an  important  one."* 

A  drain  or  ditch  established  by  the  acquiescence  of  two  adjoining 
landowners  cannot  be  obstructed  or  abolished  by  the  lower  or  servient 
owner  alone  without  the  consent  of  the  upper  or  dominant  owner, 
if  the  drain  or  ditch  has  been  constrncted  in  accordance  with  the 
natural  flow  of  the  water,  and  the  quantity  of  the  water  has  not 
been  increased,  nor  its  flow  diverted  by  the  owner  of  the  higher 
land.  The  rights  and  duties  of  the  ori^^nal  parties  in  such  case 
pass  to  their  grantees  with  the  land.' 

768.  A  landowner  may,  for  the  pnzpose  of  building  upon  his 
land  or  otherwiae  improving  it,  obetruot  the  flow  of  suxftoe  water 
upon  it  by  rusing  the  grade  of  his  lands  or  turning  back  the 
natural  flow  of  such  water.* 

Learjr,  45  Neb.  149,  63  N.  W.  Rep.  370;  Minn,  419,  37  N.  W.  Rep.  953;  Jordan 

Lincoln  &  B.  H.  R.  Co.  v.  Sutherland,  v.  St.  Paul,  M.  &  M.  R.  Co.,  4a  Minn. 

44  Neb.  sa6;  Wiltitts  v.  Chicago.  B.  &  17a.  43  N.  W.  Rep.  849,  6  L.  R.  A.  573; 

K.  C.  R.  Co.,  88  Iowa,  281,  ss  N.  W.  Brown  v.  Winona  &  S.  W.  R.  Co.,  53 

Rep.  313;  Hatch  v.  Vermont  Cent.  R.  Minn,  asg,  55  N.  W.  Rep.  1*3. 

Co.,  BJ  Vt.  49;  Waterman  v.Connecti-  *  Sheehan  v.  Flynn  (Mtan.),  61  N.  W. 

cut  4  P.  Riv.  R.  Co.,  30  Vt.  610,73  Rep.463,  26  L.  R.  A,  633,perCantj,J. 

Am.  Dec.  306.  »Vannest  v.  Fleming,  79  Iowa,  638. 

'  Hi^enson  y.  St.  Paul,  M.  &  M.  R.  44  N.  W.  Rep.  906,  18  Am.   Si.   Rep, 

Co.,  31  Minn.  334.  17  N.  W.  Rep.  374;  387. 

Olson  V.  St.  Paul,  M.  ft  M.  R.  Co.,  38  « Bates    v.    Smith,   loo    Ifua.    181; 
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BIGHTS  AS  TO   BDRFACE   WATKE.  [§  770, 

One  of  two  adjoining  lots  was  liigLer  than  tlie  other,  but  there 
was  no  Bofficient  water  shed  to  make  a  oontlQuously  running  stream 
over  the  lower  lot.  Upon  occasions  of  long  continued  rains  aiid 
when  the  snow  melted  rapidly  a  stream  was  formed  npoD  the  sur- 
face of  the  lower  lot.  The  owner  of  the  upper  lot  built  a  house 
upon  it,  and  afterwards  the  owner  of  the  lower  lot  built  upon  that, 
using  the  earth  excavated  from  the  cellar  to  fill  up  around  the 
foundation  of  the  house.  In  conseqnence  of  this  filling  the  ground 
of  the  lower  lot  was  so  raised  fliat  in  wet  times  the  water  was  thrown 
back  upon  the  upper  lot,  causing  injiiry  to  the  buildings  upon  it. 
In  an  action  to  recover  damages  for  sueh  injury  it  was  held  that 
no  recovery  could  be  had,  because,  as  a  matter  of  law,  there  was  no 
water-course,  that  this  was  not  a  question  of  fact  for  the  jury,  and 
that,  there  being  no  water-course,  it  was  lawful  for  the  defendant  to 
improve  his  own  lot  without  reference  to  the  effect  of  the  improve- 
ment upon  hifl  neighbor's  lot  and  building.' 

The  owner  of  land  upon  the  slope  of  a  bill  running  down  to  a 
mill-pond  may  cultivate  and  fertilize  it  in  the  ordinary  way  for 
garden  purposes  without  becoming  liable  to  the  owner  of  the  pond, 
which  is  encroached  upon  so  as  to  diminish  the  water  power  by  the 
large  amount  of  solid  matter  thereby  constantly  carried  into  the 
pond  by  surface  drainage.' 

770.  The  rule  of  natural  drainage  from  higher  to  lower  lands, 
applicable  to  agricultural  landa,  does  not  apply  to  oities  and 
towns.  Thus  in  Pennsylvania  it  is  well  settled  that  in  agricultural 
lands  the  natoral  flow  of  water  from  land  which  stands  at  a  higher 

Lucber  V.  Winnistmmec  Co.,  9  Cush.  v.  Armstrong,   S  W.  &  S.  40,  43  Am. 

171;    Gannon  v.  Hargadon,   10  Allen,  Dec.  365;  DoertuLum  v.  Fischer,  I  Mo. 

106,   87    Am.    Dec.    625;     Bangor    v.  App.  149. 

Lansil,  51  Me.  531;  Barklej  v.  Wilcox,  See,  however,  Adams  v.  Walker,  34 

86  N.  Y.  140,  40  Am.  Rep.  519;  Wag.  Conn.  466,  91  Am.  Dec.  743. 

ner  v.  Long  Island  R.  Co.,  3  Hun.  633;  '  Barkley  v.  Wilcox,  19  Hun,  330. 

Vanderwiele  v.  Taylor,  65  N.   Y.  341;  '  Middlesex  Company  v,  McCue,  149 

Goodale    v.    Tmiie,    ag    N.    Y.    459;  Mass.    103,    los.   ai    N.    E.    Rep.   330. 

Raleigh  &  A.  A.  L.  R.  Co.  t.  Wicker,  "  We  are  of  opinion  that  a.  man  has  a 

74  N,  C.  33o;  O'Brien  v.  Si.   Paul,  35  right  to  cultivate  his  land  in  the  usual 

Minn.  333,   33  Am.  Rep.  470:    Hill  v.  and  reasonable  way,  as  well  upon  a  hill 

Cincinnati,  W.  4  M.   R.  Co.,   log  Ind.  as  in  the  plain,  and  that  damage  lo  the 

511,  10  N.  E.  Rep.  410;  Cairo  &  V.  R.  lower  proprietor  of  the  kind  complained 

Co.   V.  Stevens,   73   Ind.  278,   38  Am.  of  is  something  that  he  must  protect 

Rep,     139;    Hoehl    v.    Muscatine.    57  himself  against  as  best  he  may."     Per 

Iowa,  444,  10  N.  W.  Rep.  830;  Bentz  Holmes,  J. 
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§  771.]  WATEE. 

level  upon  that  wMch  U  at  s  lower  level  cannot,  as  a  general  rule, 
give  cause  for  action.  Bnt  the  city  lot-owner  Ib  permitted  to  form 
and  regulate  the  snrface  of  hie  lot  as  he  pleases,  taking  care,  how- 
ever, not  to  produce  any  detriment  or  injury  to  his  neighbor  in  the 
occupation  or  enjoyment  of  his  lot.  It  is  his  duty  in  improving  his 
lot  to  do  it  in  such  a  way  as  to  lead  and  conduct  the  water  that  hap- 
pens to  fall  or  be  on  it,  into  a  sewer  or  other  appropriate  place  for 
the  receipt  and  discharge  of  the  same  and  not  suffer  it  to  be  tnmed 
or  led  upon  an  adjoining  lot  without  the  consent  of  the  owner. 
This  he  is  compelled  to  do  even  if  obliged  to  carry  it  under  or 
through  his  house  or  buildings.* 

771'  The  owner  of  a  building  allowing  the  water  finm  tike  roof 
to  fidl  upon  the  land  or  building  of  hia  neighbor  is  liable  for  tho 
damage  done,'  although  the  damage  is  occasioned  by  the  percolation 
of  such  water  through  the  foundation  wall  of  the  adjoining  building.* 

The  owner  of  an  upper  estate,  on  which  he  has  erected  a  house, 
has  no  right  to  collect  the  waters  which  fall  upon  his  roof  into  gut- 
ters, and  from  thence,  by  means  of  a  conducting  pipe,  transfer  and 
discharge  them,  although  upon  his  own  land,  at  such  a  place  and 
in  such  a  manner  that,  necessarily  and  inevitably,  they  are  precipi- 
tated upon  lower  premises  in  an  unnatural,  unusual,  and  injurious 
volume  and  quantity.*  "  I  have  always  understood,"  said  Lord 
Justice  James,  "  that  everybody  has  a  right  on  his  own  land  to  do 
anything  with  regard  to  the  diversion  of  water,  or  the  stor^e  of 
watar,  or  with  regard  to  the  usage  of  water,  in  any  way  he  chooses, 
provided  that  when  he  ceases  dealing  with  it  on  his  own  land,  when 
he  has  made  such  use  of  it  as  he  is  minded  to  make,  he  is  not  to 

'  DavidEon  t.  Sanders,  I  Super.  Ct.  E.  Rep.  S76;  Beach  v.  Gaylord,  43 
(Pa.),  43>:  M«Uell  v.  Morgan,  149  Pa.  Minn.  476,  45  N.  W.  Rep.  1095.  See 
St.  4ts,  24  Atl.  Rep.  316;  Pennsylvania  Hurdman  v.  North  Eastern  R.  Co.,  j 
Coal  Co.  V.  SaadcTson,  113  Pa.  St.  ia6,  C.  P.  D.  t68,  174,  as  to  damage  by 
6  Atl,  Rep.  453;    Sentner  v.  Tees,  132     percolation. 

Pa.  St.  Z16,  18  Atl.  Rep.  1114:  Young  'Bellows  v.  Sackett,  15  Barb.  96. 
V.  Leedom,  67  Pa.  St.  351;  Martin  v.  The  particular  injury  in  this  case  was 
Riddle,  36  Pa.  St.  415;  Kauffman  v.  occasioned  by  defendants' eave  trough 
Greisenier,  s6  Pa.  St.  407,  67  Am.  Dec.  or  gutter  having  become  so  old  and 
437;  Bentz  V.  Armstrong,  8  W.  &  S.  Icaliy  tbat  itdid  not  carry  oS  the  water 
40,  43  Am.  Dec.  365.  as  formerly,  but  the  water  ran  through 

'  Penruddock's    Case.   5   Colce   Rep.     the  trough  or  g'utter  near  its  center,  and 
looj;  Balen's  Case,  g  Coke  Rep.  536;     fell  to  the  ground  in  the  narrow  space 
Tucker  v.   Newman,   11   A.   Sc  E.  40;     between  the  buitdinga. 
Harris  v.  De  Pinna,  33  Ch,  D.  33B.  260;        *  Beach  v.  Gaylord,  43  Minn.  476,  45 
Conner  v.  Woodfill,  136  Ind.  85,  as  N.    N.  W.  Rep.  1095. 
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BIGHTS    A8   TO   6CEFACB   WATSB.  [§  772. 

allow  or  cause  that  water  to  go  upon  hiB  neighbor's  land  so  as  to 
afEect  that  neighbor's  land  in  some  other  way  than  the  way  in  which 
it  had  been  affected  before.  That  is  the  common  use  of  water. 
A  nmn  receives  the  rain  water  from  his  roof,  he  does  not  allow  it  to 
settle  npon  the  Borfoce,  hot  he  receiTes  it  on  his  roof,  and  collecte  it 
into  the  pipes,  and  then  lets  it  go  down  upon  his  own  land,  and 
from  his  own  land  it  gets  into  his  neighbor's  land. "  ' 

772.  A  railroad  company  whioh  has  obstnioted  tbe  natural  flow 
ofBUT&oe  water  by  an  embankment  is  liable  if  the  road  was  not 
properly  constructed  with  a  due  regard  to  the  rights  of  adjacent 
owners,  and  whether  the  road  was  so  constmeted  is  a  qnestion  for 
the  jnry.'  The  company  is  not  liable  for  an  obstruction  incident  to 
a  proper  construction  and  use  of  its  property.  Therefore,  in  an  action 
for  damages  to  plaintiff's  lands,  resulting  from  an  overflow,  caused 
by  defendant's  railroad  embankment,  and  an  insnfBcient  culvert 
over  a  stream,  it  is  error  to  charge  that  plaintiff  had  the  right  to 
have  the  waters,  whether  rain  water  or  spring  water,  flow  as  they 
naturally  would  have  flowed,  without  any  obstruction  by  the  railroad. 
It  is  not  the  duty  of  a  railroad  company  to  so  construct  its  roadbed 
as  to  provide  against  all  except  unprecedented  overflows,  or  to  pre- 
serve adjacent  lands  from  overflows  that  they  were  subject  to  in  their 
natural  state.  If  it  may  reasonably  he  supposed  that  a  railroad 
properly  constructed  will  subject  adjoining  land  to  overflow,  or 
obstruct  its  drainage,  such  damages  should  be  estimated  and  allowed 
in  the  condemnation  proceedings,  and  it  is  to  be  presumed  that  they 
were  considered  and  allowed.* 

'  West  Cnmberland  1.  &  S.  Co.  v.  urd  v.  Sabloe  Ik  E.  T.  R.  Co.,  So  Tex. 

Kenyon,  ii  Cb.  D.  783,  7S6-  339,  16  S.  W.  Rep.  30. 

•Illinois  Cent.  R.  Co.  v.   Wilboum  *  Yazoo    &    Miss.    Val.    R.    Co.    v. 

(Miss.),  ai  So.  Rep.  t:  Yaioo  &  Miss.  Davis,  73  Miss.  67B,  19  So.  Rep.  4S7; 

Val,  R.  Co.  V,  Davis,  73  Miss.  678.  19  Richardson  v.   Levee  Commissioners, 

So.  Rep.  4S71  Sioat  v.  Louisville,  N.  O.  68  Miss.  539,  9  So.  Rep.  351;    Ohio  & 

6  T.  R.  Co.,  71  Miss.  547,  14  So.  Rep.  Miss.  R.  Co.  v.  Wacbler,  123  III.  440, 
87;  Kansas  Cit^r.  M.  &  B.  R.  Co.  v.  i;  K.  E.  Rep.  379:  Bell  v.  Norfolk  So. 
Lackey.  71  Miss.  S81,  16  So.  Rep.  909;  R.  Co..  loi  N.  C.  31,  7  S.  E.  Rep.  467; 
Illinois  Cent.  R.  Co.  «.  Miller,  68  Clark  v.  Hannibal  &  St.  J.  R.  Co.,  36 
Miss.  760.  10  So.  Rep.  61;  Mississippi  Mo.  aoa;  Jones  v.  St.  Louis,  I.  M.  & 
A  T.  R.  Co.  V.  Archibald.  67  Miss.  38,  S.   R.  Co.,   84   Mo.   151;    Moss   t.  St. 

7  So.  Rep.  3ia,  41  Am.  &  Eng.  R.  Cas.  Lonis,  I.  M.  &  S.  R.  Co.,  65  Mo.  S6; 
4;  Obio  &  Miss.  R.  Co.  v.  Wachter,  Barnes  v.  Mich.  Air  L.  R.Co.,  6;  Micb. 
193  HI.  440.  "5  N.  E.  Rep.  979;  Broiu-    «si.  »  N.  W.  Rep.  4>6;  Morrlssey  v. 
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§  773.]  WATEB. 

773.  A  railroad  company  may  erect  a  solid  embankment  and 
stop  the  flow  of  auT&oe  water  in  those  States  in  which  an  individnal 
is  allowed  to  do  the  same  thing.'  A  railroad  company  has  the  same 
jTght  as  an  individnal  to  divert  or  to  obstruct  the  flow  of  enrface 
water.'  ' '  No  exception  is  shown  to  the  general  role  by  the  fact  that 
the  party  raising  the  embtmkment  is  a  railroad  corporation,  and  the 
embankment  raised  npon  its  right  of  way  for  ose  as  a  rulroad  track, 
nor  by  the  fact  that  a  culvert  could  have  been  placed  in  each 
embankment  sufficient  to  have  aSorded  an  outlet  for  all  such  surface 
water,  nor  by  the  fact  that  a  cnlvert  was  placed  therein  insufficient 
to  afford  such  outlet," 

But  although  a  railroad  company  has  the  right  to  erect  an  embank- 
ment without  providing  culverts  for  the  escape  of  surface  water,  it 
should  observe  the  rule  that  one  must  use  his  own  so  as  not  to  injure 
his  neighbor;  and  therefore  a  railroad  company  should  be  reasonably 
prudent  and  careful  to  avoid  injury  by  embankments  which  are 
liable  to  set  back  the  surface  water.' 

Chicago,  B.  4  0-  R-  Co.,  38  Neb.  406;  V,  R,  Co.   v.  Stevens,   73  Ind.  a78,   38 

Lincoln  &  B.  H.  R.  Co.  v.  Sutherland,  Am.   Rep.  139:    Hill  v.  Cincinnati,  W. 

44  Neb.  5a6,  63  N.  W.  Rep.  859;  Bunder.  4  M.  R.  Co.,  109   Ind.   5".   ro  N.  E. 

son  V.  Burlington  &  M.  R.  Co.,  43  Neb.  Rep.  410. 

545;    Anheuser-Busch    Brewing  Asso.         '  Atchison,  T.   &   S.    Fe    R.   Co.   v. 

V.  Peterson,  41   Neb.  E97;    Beatrice   v.  Hammer,  33   Kana.  763,  765,   31  Am. 

Leary,  45   Neb.   149,   63   N.    W.   Rep.  Rep.  316,  per  Brewer,  J. ;   Chicago,  K. 

370;  Hillv.  Cincinnati,  W.&M.R.  Co..  &  N.   R.   Co.   v.   Steck,  s«   Kans.  737: 

109  Ind.  511,  10  N.   E.  Rep.  410;   Gil-  Missouri  P.  R.  Co.  v.  Renfro,  52  Kans. 

bert  V.  Savannah,  G,  &  N.  A,  R.  Co.,  337;  Jordan  v.  St.  Paul,  M.  &  M.  R. 

69  Ga.  39G.  Co.,  46  Minn.  173.  43  N.  W.  Rep.  S49; 

'  Cassidj'  V,  Old  Colony  R.  Co.,  141  Henderson  v.   Minneapolis,   33  Minn. 

Mass.   174,  5  N.  E.  Rep.  143;    Greetey  319,  30  N.  W.  Rep.  333;    Hannaher  v. 

V.  Maine  Central   R.  Co.,  S3  Me.  aoo;  Sl  Paul,  M.  &  M.  R.  Co.,  5  Dak.  i,  37 

Morrison  v.  Bucksport  &  B.  R.  Co.,  67  N.    W.   Rep.   717;    Abbott   v.    Kansas 

Mc.  353;  Chicago,  K.  &  N,  W.  R.  Co.  v.  City,  St.  Jo.  &  C.   B.   R.  Co..  B3  Mo. 

Sceck,  51   Kans.  737;  Atchison,  T.&  S.  371,  53  Am.  Rep.  581;   Field  v.  Chicago 

F.  R.  Co.  V.  Hammer,  as  Kans.  763,  31  R.  I.  &  P.  R.  Co.,  76  Mo.  614;  Johnson 

Am.  Rep.  316;  Brown  v.  Winona  &  S.  v.  Chicago,    St.   P.   M.    &   O.   R.  Co., 

W,   R.   Co.,   53  Minn.   259,   55  N.  W.  8oWis.64i,  soN.  W.  Rep.  771;  Lessard 

Rep.  113;  Jordan  v.  St.  Paul,  M.  &  M.  v.  Stram.  63  Wis.   iia.  11  N.  W.  3S4; 

R.  Co.,  43   Minn.  173.  43  N.  W.  Rep.  Hanlin  v.  Chicago  &  N.  W.  R.  Co.,  61 

849,  6  L.  R-  A.  S73;  O'Connor  v.  Fond  Wis.  515,  31  N.  W.  Rep.  633. 
Du  Lac.  A.  4   P.  R.  Co.,  ja  Wis.  526,         »  Rowe  v.  St.  Paul,  M.  &  M.  R.  Co.. 

9  N.  W.   Rep.  3S7,  38  Am.  Rep.   754;  41  Minn.  384,43  N.  W.  Rep.  76;  Hosher 

Hanlin  v.  Chicago  &  N.  W.  R.  Co.,  61  v.  Kansas  City,  Sl.  J.  &  C.  B.  R.  Co.. 

Wis.  JiJ,  31  N.  W.  Rep.  6>3;   Cairo  &  60  Mo.  339. 
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BIQHTB   AB   TO   8FB7A0E   WATEB.  [§  774. 

A  railroad  company  which,  for  the  purpose  of  properly  constract- 
ing  its  roadbed,  takes  earth  from  one  part  of  its  premises  and  oaes 
it  upon  the  roadbed,  thus  leaving  an  excavation  or  ditch  on  each 
eide  of  it,  for  a  number  of  miles  through  low  and  wet  land,  with 
several  culverts  from  the  embanlunent,  in  consequence  of  which 
considerable  quantities  of  water  are  carried  through  the  culverts  and 
ran  over  luids  of  other  persons,  —  is  not  liable  for  injuries  occasioned 
by  such  surface  water,  although  except  for  such  ditcli  and  culverts 
it  would  not  have  been  thrown  on  such  land,' 

774.  But  on  tiie  other  hand  it  is  in  many  oasea  held  that  a  mil- 
xoad  oompany  has  no  right  to  obstmot  the  natural  flow  of  water  hy 
an  embankment,  or  other  artificial  means,  or  by  the  collectioa  of  it 
into  an  artificial  channel,  to  force  or  conduct  it  to  a  discharge  upon 
the  lands  of  another,  any  more  than  it  has  in  the  same  way  to  dis- 
pose of  water  from  water  courses ;  and  that  it  is  ag  liable  for  the 
resulting  damage  in  the  one  case  as  in  the  other.'  "A  company 
having  a  right  to  construct  its  railroad  may  not,  in  disregard  of  the 

'  Jordan  v.   St,   Paul,   M.   &   M.  R.  Ub  v.  Eastern  R.  Co. ,  g8  Masa,  428,  14 

Co.,  4a  Minn.  172,  43  N.  W.  Rep.  849,  Allen,  55;  Waterman  v.  Conn.  &  P.  Biv. 

6   L.   R.   A.   573,  4'   Am,  S   Eng.   R,  R.  Co.,  30  Vt.  610,  73  Am.  Dec.  326; 

Gas.  I.  Weed  v.  St.  Johnsbury  &  L.  C.  R,  Co.. 

•  Wballey  v.  Lancashire  &  Y.  R.  Co.,  64  Vi.  52,  24  Atl.  Rep.  361 ;  Benson  t. 

13  Q,  B.  D.  131;   Savannah,  Americus  Chicago  &  A.  R.  Co.,  78  Mo.  504;  Mc- 

&  M.  R.  V.  Buford,  106  Ala.  303,  313,  Cormick  t.  Kansas  City,  St.  J.  &  C.  B. 

pet  Brickell,  C.  J.;  Olson  v.  St.  Paul.  R.  Co.,  70  Mo.  359.  35  Am.   Rep.  431; 

M,  &  M.  R.  Co.,  38  Minn.  419.  37  N.  Indianapolis,  B.  &  W.  R.  Co.  v.  Smith, 

W.  Rep.  9S3,  34  Am.  &  Eng.   R.  Cas.  53  Ind.  438;    Fremont,  E,  &  M.  V.  R. 

IS3,  Chicago  &  A.  R.  Co.  v.  Willi,  53  Co.  v.  Marley,  35   Neb.  13S.  40  N.  W. 

III.  App.  603;  Toledo,  W.  &  W.  R.  Co.  Rep.  948;    Austin  &   N.  W.,  R.  Co.  t. 

V.  Morrison,  71  III.  616;   Jacksonville,  Anderson,  79  Tex.  437,  15  S.  W.  Rep. 

North  W.  &S.  E.  R.  Co.  v.Cox,  gi  111,  484;  Gulf.C,  4S,  F,  R,  Co.  v.Donahoo, 

joo;    East  St,    Louis   &   C.    R.   Co.  v.  jB  Tex.  i^ig;  Galveston,  H.  &  5.  A,  R. 

Elsentraut,  34   111.  App.   563.   134   I'L  Co.  v.  Tait,  63  Tex.  333;  Gulf,  C,  &  S. 

App,  96,  14  N,  E,  Rep,  760;  Cornish  v.  F.  R.  Co.  v,  Helsley,  62  Tex.  593;  Cln- 

Chicago,  B.  &  Q.  R.  Co.,  49  Iowa,  378;  cinnati,  H.  &  D.  R.  Co.  v.  Ahr,  3  Cio. 

MitcheU  V.  New  York,  L.  E.  &  W.  R.  (O.)  Supr,  504;  Illinois,  Cent.  R.  Co.  v. 

Co,,   36   Hun,   1771  Phlladelpliia  Wil-  Miller,  68    Miss.  760,  lo  So,  Rep.  6t. 

mington  &  B.  R.  Co.  v.  Davis,  6S  Md.  Many  of  the  cases  in  this  note  were 

381,  6  Am,  St,  Rep.  440;    Carriger   v.  decided  under  the  civil-law  rule;  and 

East  Tennessee,   V.   Sc   G.   R.  Co.,   7  the  cases  decided  under  the  common- 

Lea,  38S1  Louisville  ft  N.    R,   Co.  v.  law   rule   are   exceptional    in   circum- 

Hays,   II   Lea,  3S3,  47  Am.  Rep.  391;  stances,  as  where  the  water  is  collected 

Railway    Co,   v.   Mossman,   90  Tenn,  and  discharged  in  unusual  qnantltlei 

I57<  35  Am,  St,  Rep,  670;   Little  Rock  upon  the  adjoining  land, 
R.  Co.  V.  Chapman,  39  Ark,  463;  Cur- 
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§  776.]  WATEB. 

ri^ts  of  adjoimng  proprietors,  so  eonstmct  its  roadbed  as  to  deetroy 
the  yslae  of  the  lands  of  third  persons,  even  though  the  injury  be 
occasioned  by  taming  back  surfaoe  water  upon  sQch  lands,  if,  with 
due  regard  to  the  dat;  it  owes  to  the  pnblic,  and  in  the  reasonable 
use  of  its  own  property,  and  at  no  nndae  expense,  it  can,  by  patting 
in  treaties,  colverts,  or  other  openings,  provide  a  way  tbrongh  which 
eneh  water  may  safely  be  idlowed  to  escape.  Bnt  that  is  not  this 
case.  On  the  contrary,  to  require  the  company  to  refrain  from 
building  its  roadway  by  putting  ap  embonkmente  neo^ssry  to  raise 
its  line  abore  the  periodical  floods,  when  large  and  unmeroos  trestles 
are  provided  to  give  vent  to  the  Bnrroaudiug  waters,  would  be  to 
subordinate  iia  rights  of  property  to  the  onfonnded  demands  of  the 
adjoining  owner,  who  has  already  received  fall  compeusatioD  for 
the  injury  of  which  he  complains."  ' 

A  railroad  company  which  diverts  the  water  of  one  stream  into 
another  above  its  track  for  the  purpose  of  saving  the  expense  of 
constmcting  trestles,  and  the  lands  above  and  below  are  in  conse- 
quence flooded  to  the  injury  of  the  owners,  is  liable  for  the  resulting 
injury.*  The  company  is  required  to  take  proper  precautions  in  the 
construction  of  its  roads  to  prevent  injury  to  other  landowners  from 
the  overflow  of  a  water-course  which  it  has  diverted.* 

776.  A  mouioipal  oorporation  has  no  greater  right  than  a  natural 
person  to  divert  aur&oe  water  in  large  quantities  txy  an  artificial 
Ohannel  upon  the  land  of  another,  except  that  it  may  do  this  in  the 
exercise  of  the  right  of  eminent  domain,  upon  the  payment  of  full 
compensation  as  required  by  the  Constitution,*    If  the  oorporation, 

■  Yuoo  &  Miss.  Val.  R.  Co.  v.  D«vis,  QUifusi* :  Stanford  v.  San  Francisco. 

73  Miss.  678,  694,  19  So.  Rep.  4S7.  per  III  Cal.  198,  43  Pac.  Rep.  605. 

Cooper,  C.  J.     See   also   Coleman   v.  Georgta:  Phinjiy  v.  Au^sta,  47  Ga. 

Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  36  a6a. 

Mo.  App.  476;  McCleneghan  v.  Omaba  HUiwli;  Aurora  v.  Love,  93  111.  521; 

ft  R.  V.  R.  Co.,  as  Neb.  5a3.  41  N.  W.  Elgin  v.  Kimball,  90  IH.  356;    Nevin* 

Rep.  350;  Etatty  v.  Raleigh  ft  G.  R.  v.  Peoria,  41;  111.  50s,  Sg  Am.  Dec.  393; 

Co.,  lot  N.  C.  »>9,  9  S.  E.  Rep,  139.  Palmer  v.  O'Donnell,  ij  III,  App.  314; 

'  Adams  v.   Durham  ft   N.   R.  Co.,  Yonng  v,  Highw.  Com'n.  134  III.  569, 

110  a.  C.  395,  14  S.  E.  Rep.  SS7.  15  K.  E,  Rep.  6Sgi  Stack  v.  East  St. 

*McCori]iick  t.  Kansas  City,  St.  J.  Louis,  8;  III.  377;   Stoddard  t.  Filgur, 

&  C.  B.  R.  Co.,  70  Mo.  3591  Mcllcn  v.  31  111.  App.  560. 

Westero  R.  Co.,  4  Graj,  301.  Indiana:    Davis    v.     Craw  fords  vilte, 

*  Am  T.  Kansas,  14  Fed.  Rep.  136.  i6g  Ind.   i,  31  N.   E.  Rep.  4491    Snlli- 

iJabuia:   Troy  v.  Colemao,  58  Ala,  van  v.  Pbiltips,  ito  Ind.  320,  11  N.  E. 

570;  Eufalia  v,  Simmons,  86  Ala.  51s,  Rep.  300;  Rice  v.  EvansvlUe,  loB  Ind, 

6  So.  Rep,  47.  7.  9  N.  E.  Rep.  139,  58  An.  Rep.  m 
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BIGHTS   AS   TO   BUEFACE    WATEK.  [§  776. 

by  its  ayatem  of  drainage,  collecte  a  large  body  of  STirface  water  in 

one  place,  it  must  provide  for  its  escape  withont  injury  to  private 
property.' 

776.  A  munioipal  oorpotatiDn  is  not  lialde  fbr  tuming  baok  or 

divertiiig  surfboe  water  firom  the  land  acljoining  in  oonsequenoe  of 
laTfUllyTBislng  the  grade  of  a  street,  or  otherwise  obstmctiDg  the 

Vincenoes  v.  Ricbarda,  33    Ind.  381;  6co;  Slack  v.  Lawrence  (N.  J.  Eq.),  tq 

Princeton  v.  Gicske,  93  Ind.  103;  Weis  All.  Rep.  663;    Field   v.  West  Orange, 

V.  Madison,  75  Ind.  241,  39  Am.  Rep.  46  N.  J.  Eq.  163,  a  Ad.  Rep.  336. 

13s ;  North  Vernon  v.  Voegler,  B9  Ind.  Hew  YoAs   Seifetl  v.  Brooklyn,  loi 

77;  Patoka  Twp.  v.  Hopkins,  131  Ind,  N.    Y.    136,    14a,   54    Am.    Rep.   664; 

143,  30  N.  E.  Bep.  896.  Rutberford  v.  Holley,  105  N.  Y,  63a, 

Iow»:     Russell     v.    Burlington,    30  11   N.  E.  Rep.  SiS;   Ashberry  v.  West 

Iowa,  361.  Seneca,  5B  Hun,  6oz,  33  N.  Y.  St.  Rep. 

Kalas:    Plnmmer  v.   Sturtevant,  33  431;   Koonan  v.  Albany,  79  "S.  Y.  470, 

Me.  335.  35  Am.  Rep.  540;  Byrnes  v.  Coboes,  67 

MsMMllBSStts:  Turner T.  Dartmouth,  N,    Y.   104;    Sleigbc   v.    Kingston,    II 

13  Allen.  291:  Haskell  V.  New  Bedford,  Hun,    594;    Bastable    v.    Syracuse,    8 

108  Mass.  9dS;  Brayton  v.  Fall  River,  Hun,  587,  73  N.  Y.  64;    Moran  y.  Mc. 

113    Mass.    318,    18    Am.    Rep.    470;  Clearns,  63  Barb.  185. 

Nealley  *.  Bradford,  145  Mass.  561,  14  Ohio:  Rhodes  v.  Cleveland,  10  Ohio, 

N.   E.   Rep.  65a;    Rathke  v.   Gardner,  159,  36  Am.  Dec.  8a. 

134  Mass.  14;    Bates  V.  Westboiough,  FuuMylTanla :    Krug    v.  St.   Mary's 

igi  Mass-  174,  iSi,  33  N.  E.  Rep.  1070,  Borough.  15a  Pa.  St.  37,  35  Atl.  Rep. 

7  L.  R.  A.  156.  i6a;  Weir  v.  Plymouth,   148  Pa.  St. 

■iohiKasi  Ashley  t.  Pon  Huron,  35  566,  34  Atl.  Rep.  94;  Bohan  r.  Avoca, 

Mich.  396,  34  Am.  Rep.  553;  Peonoyer  154  Pa.  St.  404,  26  Atl.  Rep.  604;  West 

V.   Saginaw,  8  Mich.  534;    Pontiac  v.  Bollevue  v.  Huddleston,  33  W.   N.  C. 

Carter,  33  Mich.  164;  Rice  v.  Flint,  67  240;  Torrey  v.  Scraaion,  133  Pa.  St.  173, 

Mich.  401,  34  N,  W.  Rep,  7ig.  19  Atl.  Rep.  351. 

Kiimsiota:    O'Brien  v.  St.   Paul,  35  Shod*  Island:  Inman  v.  Tiipp,  II  R. 

Minn.  333,  33  Am.  Rep.  470;  Kobs  v.  I,  520,  23  Am.  Rep.  S»0. 

Minneapolis,  aa  Minn.  159;  Lee  v.  Min-  Taraumt:    Whipple  v.  Falrbaven,  6} 

neapolis,  aa  Minn.  13;  Follman  v.  Man-  Vl.  221,  21  All.  Rep.  S33. 

kaio,   45   Minn.   457,  48   N.   W.    Rep.  Virginia;    Smith    v.   Alexandria,   33 

19a:  Pye  V.  Mankato,  36  Minn,  373,  31  Grati.  208. 

N.   W.   Rep.  863;    Blakely  v.  Devine,  WMt  Tliiliilai   GilUson  v.  Charles- 

36  Minn.  53,  29  N.  E.  Rep.  343.  ton,  16  W.  Va.  28a,  37  Am,  Rep.  763. 

MlMOUrl:   Rychlicki  v.  St.  Louis,  98  Wboonaliii   Pettigrew  v.  EvaosTlUe, 

Mo.  497,  II   S.  W.  Rep.  looi,  4  L.  R.  35  Wis.  333,  3  Am.  Rep.  50;    Hoyt  v. 

A.  S94.  Hudson,  37  Wis.  656.  9  Am.  Rep.  473- 

JTawJanty:  Hamilton  v.  Wain w right  '  Crawfordsville    v.   Bond,   96    Ind. 

(N.  J.  Eq,),  29  Atl.  Rep.  aoo;  Sonle  v.  336;  Weis  v.  Madison,  75   lad.  341,  39 

Passaic,  47  N.   J.  Eq.  aB,  30  Atl.  Rep.  Am.  Rep.  135;    EvansvUle  t.  Decker, 

346;  Miller  v.  Morrisiown,  47  N.  J.  Eq.  84  lod.  335.  43  Am.  Rep.  S6;    North 

6a;    30   Atl.   Rep.  61;    Field   v.  West  Vernon  v.  Voegler,  89  Ind.  77. 
Orange,  36  N.  J,  Eq.  118,  37  N.  J.  Eq. 
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§  777.]  WATBH. 

flow  of  saoh  water  not  nmniug  in  s  natural  channel  hj  any  carefal 
work  of  improvement' 

The  mle  ia  otLherwise  in  some  States  in  which  the  civil  law  doctrine 
that  the  lower  estate  owes  a  eervltade  to  the  apper  to  receive  the 
Barf  ace  drainage.* 

A  town  is  nnder  no  obligation  to  keep  open  and  unobstmcted  a 
culvert  acroBB  the  roadway  constmcted  for  highway  porpoees  in 
order  to  accommodate  surface  water  occasionally  flowing  from 
adjoining  land ;  and  therefore  it  is  not  liable  to  the  owner  of  snch 
land  for  permitting  snch  culvert  to  become  obstructed  so  that  the 
surface  water  is  set  back  upon  hie  land.'  It  is  not  liable  for  con- 
structing a  culvert  in  snch  a  way  as  to  cany  the  water  along  ite 
natural  or  ancient  course,  without  increasing  its  quantity.* 

777.  But  a  town  baa  no  right  to  extend  a  drain  or  onlvertlM7oiid. 
the  limito  of  a  highva;  and  conduct  the  water  or  drainage  upon 
the  adjoining  land;  and  the  owner  of  snch  land  may  erect  snch  a 
structure  as  he  pleases  up  to  tlie  line  of  his  land,  to  keep  the  water 
from  his  land.' 

'  Keith  V.  Brocton,  136  Mais.  119;  v.  Portland,  19  Oreg.  45,  33  Pac.  R«p. 
Hubbard  t.  Webster,  iiS  Mass.  599;  667;  Alden  v.  Mlaneapalis,  14  Minn. 
Turner  v.  Dartmouth,  13  Allen,  391;  354;  Roll  v.  Au^sta,  34  Ga.  336: 
Flagg  V.  Worcester,  13  Gray,  601;  Chadeayne  v.  Robinson,  55  Conn.  345, 
Emery  v.  Lowell,  104  Mass.  13;  Wake-  11  All.  Rep.  59a;  Gross  v.  Lampasas, 
field  V.  Newell,  11  R.  I.  75,  34  Am.  74  Tex.  195,  11  S.  W.  Rep.  1086. 
Rep.  598;  Evansvitle  v.  Decker,  84  •  Stack  v.  East  St.  Louis,  85  111- 377. 
Ind.  335,  43  Am.  Rep.  Sf>;  Weis  v.  28  Am.  Rep.  619;  Shawneetown  v. 
MadtsoD,  7;  Ind.  241,  39  Am.  Rep.  Mason,  8a  111.  337,  25  Am.  Rep.  331: 
135;  Lynch  v.  New  York,  76  N.  Y.  60,  Bloomington  v,  Brokaw,  77  III,  194; 
33  An.  Rep.  371;  Acker  v.  New  Castle,  Kemper  v.  Louisville,  14  Bash,  87; 
48  Hun,  313;  Waters  v.  Bay  View,  61  Smith  v.  Alexandria,  33  Gratt.  aoS; 
Wis.  64a.  31  N.  W.  Rep.  Sii;  Hoyt  v.  Bowman  t.  New  Orleans,  37  La,  Ann. 
Hudson,  37  Wis.  656,  9  Am.  Rep.  473;     501. 

Damour  v.  Lyons  City,  44  Iowa,  376;  ■  Byrne  v.  Farmington,  64  Conn.  367, 
Freburg  v.  Davenport,  63  Iowa,  119,  30  Atl.  Rep.  138;  Waters  v.  Bay  View, 
18  N.  W.  Rep.  705,  50  Am,  Rep.  737;  61  Wis,  643,  31  N,  W,  Rep.  811:  Atchi- 
Morris  v.  Council  Bluffs,  67  Iowa.  343,  son  v.  CbaltiEs,  9  Kans,  603;  Alden  v. 
35  N.  W,  Rep.  374,  56  Am.  Rep.  343;  Minneapolis,  24  Minn,  354;  Union  v. 
Imlerv,  Springfield,  55  Mo.  119;  Stew-  Dnrkcs,  3SN,  J.  L.  31;  Gould  v.  Booth, 
art  V.  Clinton,  79  Mo.  603:  Bush  v.  66  N.  Y.  6a.  See.  however,  Buchanan 
Portland,  19  Oreg.  45,  33  Pac.  Rep.  v,  Duluih,  40  Minn.  403,  43  N.  W.  Rep. 
667;  Corcoran  v.  Benicia,  96  Cal.  i,  31  304;  Eufaula  v,  Simmons,  86  Ala.  S'S. 
Am,   St.   Rep.   171,  30  Pac.  Rep,  798;     6  So.  Rep.  47. 

Miller  v.  Morristown,  47  N.  J.  Eq.  63,         •  Noble  v,  St,  Albans,  56  Vt.  5". 
30  Atl.  Rep.  611  Field  v.  West  Orange,         'Franklin   v.  Fisk,  13  Allen,  an,  90 
46  N.  J.  Eq.  183.  3  Atl.  Rep.  336;  Bush    Am.  Dec.  194;  Whipple  v.  Fair  Haven, 
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BIGHTS   A3   TO  BUBFACE   WATEB.  [§  778. 

"Where  an  expenave  viaduct  was  constrocted  by  the  city,  which, 
with  the  knowledge,  acqniesceoce,  and  oral  consent  of  the  owner, 
extended  a  few  inclies  over  npon  his  property,  where  it  ^as  mMn- 
tained  for  aboat  fire  years  before  complaint  was  made,  it  was  held 
that  each  owner  was  estopped  from  claiming  exclusive  possession 
of  the  ground  so  occupied,  or  from  interfering  with  the  maintenance 
of  BQch  stmctnre.^ 

778.  A  town  or  dty  is  not  liable  for  damages  done  lyy  enr&oa 
water  running  down  a  street  in  large  quimtitieB.  No  responsihility 
ezists  for  grading  or  improving  public  streets,  so  far  as  surface  water 
from  them  may  occasion  any  injury.*  A  town  is  not  liable  for  so 
repairing  a  highway  and  constructiiig  water  bars  within  its  limits  as 
to  cause  the  surface  water  to  flow  in  large  qnantitiee  upon  the  land 
of  an  adjoining  owner.*  Nor  is  a  town  liable  for  damages  done  by 
surface  water  flowing  through  dams  and  culverts  conBtructed  within 
the  limits  of  the  highway,  and  then  turning  upon  the  land  of  an 
adjoining  owner.* 

63  Vt.  2it,  Ji  All.  Rep.  S33;  Cauble  v.  staled  sufficient  to  distinguisb  the  case 

Hultz,  iiS  Ind.  13,  ao  N.  E.  Rep.  51S-  at  bar  from  Flags  v.  Worcester,   13 

'  Parker  t.  Atchison  (Kans.),  48  Pac,  Gray,  tor,  and  Turner  t.  Dartmoutb, 

Rep.  631.  13  Alleu,  391,  explained   in   Emery  v, 

■Collins  V.  Waltham,  151  Mass.  196,  Lowell,  104  Mass.  13;  Braycon  v.  Fall 
34  N.  E.  Rep.  327.  In  Collins  V.  Walt-  River,  113  Mass.  aiS;  Kennison  v, 
ham,  supra,  surface  water  accumulat-  Beverly,  146  Mass.  467,  16  N.  E.  Rep. 
ing  in  open  gutters  in  various  city  27S;  Benjamin  v.  Wheeler,  S  Gray,  409, 
streets  flowed  thence  Into  a  connecting  15  Gray,  486;  Bates  v.  Westborotigh, 
street,  the  whole  series  ol  streets  being  tjl  Mass.  174,  33  N.  E.  Rep.  1070." 
Btibstantially  at  the  grade  of  the  sut-  Union  v.  Durkcs,  38  N.  J.  L.  31;  Miller 
rounding  land,  and,  overflowing  the  v.  Morristown,  47  N.  J.  Eq.  6a,  30  Atl. 
gutters  of  the  connccliog  street,  passed  Rep.  61 ;  Evansvillc  v.  Decker,  S4  Ind. 
over  intervening  land  and  flooded  the  335,  43  Am.  Rep.  86;  Rice  v.  Evans- 
land  beyond  to  the  owner's  lojury.  ville,  loE  Ind.  7,  $8  Am.  Rep.  3i; 
There  was  a  drain  in  the  connecting  Heth  v.  Fond  du  Lac,  63  Wis.  338,  33 
street,  the  effectof  which  was  to  relieve  N.  W.  Rep.  49; ;  Champion  v.  Cran- 
such  a  flood  somewhat,  but  the  inlet  don,  84  Wis.  405,  19  L.  R.  A.  S56. 
was  sometimes  stopped  up.  It  was  '  Collins  v.  Waltham,  151  Mass.  196, 
held  that  the  city  was  not  liable  In  24  N.  E.  Rep.  317;  Turner  v.  Dart- 
damages  to  such  landowner.  Holmes,  mouth,  13  Allen,  391;  Weis  v.  Madison, 
J.,  said:  "  If  a  city  or  town  is  ever  Ha-  7S  Ind.  141,  39  Am.  Rep.  135. 
ble  to  an  action  for  injury  done  to  a  *  Flagg  V.Worcester,  13  Gray,  601; 
land  holder  by  diverting  surface  water  Hamilton  v,  Wainwrighi  (N.  J.  Eq.), 
and  causing  it  to  flow  upon  his  land  39  Ail.  Rep.  300;  Dickinson  v.  Wor- 
when  it  is  done  in  constructing  or  re-  cester,  7  Allen,  ig;  Montgomery  v. 
pairing  a   highway,   there  is  nothing  Gilmer.  33  Ala.    116,  70  Am.  Dec.  563, 
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§  779-781.]  WATEB. 

779.  A  town  is  bound  to  make  ita  hi^hwara  Bafe  and  ooovenient 

for  travelers,  and  its  offloers  are  protected  in  doing  so  long  as  they 
act  within  the  scope  of  their  authority,  and  are  not  bound  to  submit 
the  propriety  of  their  judgment  to  the  supervision  of  a  court  or  jury. ' 
The  pollution  of  a  stream  by  the  discharge  into  it  of  surface  water 
with  the  usual  imporitieB  from  streets  does  not  afiord  a  cause  of 
action  at  common  law.* 

y.  Righta  as  to  Peroola^ng  and  Syhterraneati  Water. 

780.  There  are  no  oorrelatiTe  rigbta  between  the  owners  ofad- 
joining  lands  with  reference  to  water  peroolatlng  beneath  the  mr- 
&oe  of  the  gronnd,*  or  rising  upon  the  lands  in  springe,  until  the 
springs  form  a  water-noorse  with  a  well  defined  obumel.*  Sach 
water  belongs  absolutely  to  the  owner  of  the  land.  "  The  secret, 
changeable,  and  imcontrollable  character  of  nndergonnd  water,  in 
its  operations,  is  so  diverse  and  uncertain  that  we  cannot  well  sub- 
ject  it  to  the  regulations  of  law,  nor  build  upon  it  a  system  of  rules, 
as  JB  done  in  the  esse  of  surface  streams.  Their  nature  is  defined, 
and  their  progress  over  the  surface  may  be  seen  and  known,  and  is 
uniform.  They  are  not  in  the  earth  and  a  part  of  it,  and  no  secret 
infiuencee  move  them,  bat  they  assume  a  distinct  character  from 
that  of  the  earth,  and  become  subject  to  a  certun  law,  —  the  great 
law  of  gravitation. "  • 

781.  Water  which  p«rooIates  through  t^e  soil  belongs  to  tb» 
owner  of  the  land,  who  may  divert  it  or  appropriate  it  for  the  bene- 
fit  of  his  land  without  being  liable  in  any  way  to  the  adjoining  pro- 
prietor, however  great  the  injury  to  him  may  be.*  The  rights  of 
the  parties  in  such  cases  are  not  governed  by  the  law  which  applies 

'Tamer   v.    Danmouth,    13    A11«d,  52  Am.   Dec.   353;    Springfield   Water 

391;  Benjamin  v.  Wheeler,  S  Gray,  409.  Works  Co.  v.  Jenkias,  6a  Ho.  App.  74; 

*  Bainard  v.  Newion,  154  Mass.  35s,  Greeol«af  v.  Francii,  18  Pick.  117; 
37  N,  E.  Rep,  99s.  Wilson  v.  New  Bedford,  108  Mast.  a6i, 

■Chatfield  V.  WiUon,  sS  Vt.  49;  Fra-  11  Am.  Rep.  353;  Chatfield  v.  Wilson. 

tier  V.  Brown,  la  Ohio  St.  394.  aB  Vt.  49;  Bloodgood  v.  Ayeis,  108  N. 

*  Harwood  T.  Wcat  Randolph,  64  Vt.  V.  400,  15  N.  E.  Rep.  433;  Ellis  v. 
41,  34  Atl.  Rep.  971  Smith  v.  Adams,  Duncan,  ai  Barb.  330;  Wheatlejr  v, 
6  Paige,  435.  Baugh,  35  Pa.  St.  jaS,  64  Am.  Dec. 

*  Chatfield  v.  Wilson,  38  Vt.  49.  54.  731  ;  Haldemao  v.  Bnickbart.  45  Pa. 
per  Bennett,  J.  St.  514.  S4  Am.  Dec.  jii;  Whetstong  r. 

'  Cbasemore  v.  Richards,  5  H.  &  N.     Bowser,    39    Pa.    St.    59;    Buffum   v. 
9S3;  BalUrd  v.  Tomliason,  39  Cb.  D.     Harris,  J  R.  I.  243. 
115;    Roath  V.  Driscoll,  so  Conn.  S33, 
624 
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BIGHTS  A8  TO  PBBOOLATINQ  AND  BrBTEBRANEAX  WATER.       [§  T81. 

to  rirerB  and  flowing  streams,  but  are  rather  witliio  ttiat  principle, 
«B  declared  hy  Chief  Jnatice  Tindal, ' '  which  gives  to  the  owner  of  the 
soil  all  that  lies  beneath  the  sorf  ace ;  that  the  land  immediatel  j  below 
is  his  property,  whether  it  is  solid  rock,  or  porous  ground,  or  venous 
earth,  or  part  soil,  part  water;  that  the  person  who  owns  the  surface 
may  dig  therein,  and  apply  all  that  is  there  found  to  his  own  piir< 
poses  at  his  own  free  will  and  pleaeare ;  and  that  if,  in  the  exercise 
of  such  right,  he  intercepts  or  drains  oS  the  water  collected  from 
underground  springs  in  his  neighbor's  well,  this  inconvenience  to 
his  neighbor  falls  within  the  description  of  dammtm  absque  ir^wria, 
which  cannot  become  the  ground  of  an  action."  * 

In  New  Hampshire,  however,  a  landowner  is  regarded  as  hav- 
ing not  the  full  and  ahsolate  ownership  of  water  percolating  throu^ 
his  land,  but  a  qualified  ownership  only;  and  the  qualification  is  that 
he  must  use  his  own  property  so  as  not  to  injure  his  neighbor.  "  If 
the  landowner  has  the  absolute  and  unqualified  ownership  of  all 
such  water  in  or  upon  his  land,  his  neighbor,  by  digging  or  other- 
wise, has  no  more  right  to  take  away  his  property  water  than  his 
property  sand.  If,  as  respects  the  soil,  he  may  dig  ae  he  pleases, 
he  is  still  in  general  limited  by  the  rule  that  in  digging  he  must  not 
take  away  his  neighbor's  soil  by  effectually  removing  its  natural 
supports.  *  *  *  If  the  water,  not  gathered  into  natural  water- 
courses, belongs  absolutely  to  the  owner  of  the  land,  because  it  is 
part  of  the  soil,  and  for  that  reason  only,  it  most  be  subject  to  the 
same  law  ae  the  other  components  of  the  soil,  the  sand,  loam  and 
rock ;  which  may  not  ordinarily  be  removed  by  an  adjacent  owner 
by  the  withdrawal  of  their  natural  supports;  for  the  maxim  from 
which  such  ownership  is  deduced,  when  applied  without  qualification, 
as  it  must  be  to  lead  to  this  conclusion,  allows  no  sound  distinc- 
tion. "  *  The  conclusion  to  be  drawn  from  the  decisions  in  this  State, 
is,  that  in  respect  to  water  not  gathered  into  a  stream,  but  circnlatiug 
through  the  pores  of  the  eartli,  beneath  its  surface,  a  landowner, 
who,  in  the  reasonable  use  of  his  own  land,  obstruct  or  diverts  the 
flow  of  such  water  even  to  the  injury  of  his  neighbor's  land,  is  not 
liable  to  respond  in  danii^es.     What,  in  any  particular  case,  is  a 

'  Acton  V.  Bluadell,  12  M.  &  W.  334.     In  this  case.    Dickinson  v.  Grand  June* 
354.     The  distinction  between  surface    tion  Canal  Co.,  7  Ex.  aSs.  y>i. 
vaieT  and  subterranean  water  is  said        <  Bassetl  v.  Salisbury  Manuf.  Co.,  43 
to  have  been  first  made  and  acted  upon    N.  H.  569,  574.83  Am.  Dec.  179.  per 
Bartlett,  J. 
;401  626 
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§  782.]  WATEE. 

reasonable  use  is  ordinarily  a  mixed  questioa  of  law  and  fact,  to  be 
fiubmitted  to  the  jnrj  under  tbe  instruction  of  the  court.  The  same 
mle  is  applied  to  the  nm  of  surface  water  not  gathered  into  a 


782.  One  may  dig  a  well  or  make  any  exoaration  on  his  own 

land  for  purpoaes  oonneoted  with  ita  use  though  he  thereby  d»- 
Btroya  a  well  or  spring  on  his  neighbor's  lands,  by  cutting  oS  or 
diverting  underground  waters  which  had  before  percolated  through 
his  land  to  Iiis  neighbor's  land.'  "  In  the  case  of  a  well  sunk  by  a 
proprietor  in  his  own  land,  the  water  which  feeds  it  from  a  neighbor- 
ing soil  does  not  flow  openly  in  tlie  sight  of  the  neighboring  pro- 
prietor, but  through  the  hidden  veins  of  the  earth  beneath  its 
surface;  no  man  can  tell  what  changes  these  underground  sources 
have  undergone  in  the  progress  of  time ;  -it  may  well  be  that  it  is 
only  yesterday's  date  that  they  first  took  the  course  and  direction 
which  enabled  them  to  supply  the  well.  Again,  no  proprietor 
knows  what  portion  of  water  is  taken  from  beneath  his  own  soil ; 
bow  much  he  gives  originally,  or  how  much  he  transmits  only,  or 
how  much  be  receives;  on  the  contrary,  until  the  well  is  sunk, 

'  Swell  T.  Cmte.  50  N.  H.  439,  9  Am.  Me.  17J,  if  Am.  Rep.  419;  Chesley  t. 

Rep.   376-       See   also   Waljash    b    E.  King,  74  Me,   164,  43  Am.   Rep.   569; 

Canal  v.  Spean,   16  Ind.  441,  79  Am.  Bloodgood  v.  Ayeis,  108  N.  Y.  400,  15 

Dec.  444.  N,  E.  Rep.  433;  Pixley  v.  Clark,  35  N. 

'Bradford  v.  Pickles,   L.   R.   [1B95],  Y.  520.  91  Am.  Dec.  73;  Delhi  v.  Vou- 

App.  Cas.  5B7;  Acton  V.  Bluodell,  laM.  mans,  45  N.  V.  362,  6  Am.  Rep.  100,  50 

6  W.  324;  Ballacorkish  Silver  L.  &  C.  Barb.  316;  Bliss  v.  Greeley.  45  N.  Y. 
Min.  Co.  V.  Harrison.  L.  R.  5  P.  C.  49;  671.  6  Am.  Rep.  157;  Phelpa  v.  Now- 
Brondbent  t.  Ramsbotham,  11  Exch.  len,  73  N.  Y.  39,  z8  Am.  Rep.  93;  Fra- 
603;  Raw«ton  v.  Taylor,  11  Exch.  369;  lier  v.  Brown.  13  Ohio  St.  394;  WhekU 
Chasemore  v.  Richardt,  3  H.  &  N.  r68,  ley  t.  Baugh.  35   Pa.  St.  53S,  64  Am. 

7  H.  L.  Cas.  349;  New  Rivei  Co.  v.  Dec.  721;  Haldeman  v.  Bruckhart,  45 
Johnson,  2  El.  &  El.  435;  Regina  v.  Pa.  St.  514.  84Am.  Dec.  5":  Coleman 
Metropoliun  Board.  3  B.  &  5.  710;  7.  Chadwick,  So  Pa.  St.  Si,  21  Am. 
Hodgkinson  t.  Ennor,  4  B.  ft  S.  239;  Rep.  93;  Trout  v.  McDonald,  S3  Pa. 
Greenleaf  v.  Francis,  18  Pick.  117;  St.  144;  Chatfield  v.  Wilson,  38  Vt.  49; 
Parker  v.  Boston  ft  M.  R.  Co.,  3  Gush,  Clark  v.  Conroe,  38  Vt.  469;  Harwood 
107,  50  Am.  Dec.  709;  £tna  Mills  v.  v.  Benton,  32  Vt.  724;  Mosier  r.  Cald- 
Brookline,  137  Mass.  69;  Davis  v.  well,  7  Nev.  363;  Hanson  v.  McCne, 
Spaulding,  157  Mass.  431, 434,  32  H.  E.  43  Cal,  303,  10  Am.  Rep.  399;  Huston 
Rep.  650;  Ocean  Grove  C.  M,  Asso.  v,  v.  Leach,  53  Cal.  263;  New  Albany  Sc 
Asbury  Park,  40  N.  J.  Eq.  447,  3  All.  S,  R.  Co.  v.  Peieisoo,  14  Ind.  iia,  77 
Rep.  168  RoBlh  V.  Driscoll,  20  Conn.  Am.  Dec.  60;  Taylor  t.  Welch,  6 
533,  53  Am.  Dec.  35*;  Brown  y.  Itlius,  Greg.  198,  300. 

35  Conn.  583;  Chase  v.  Silverstone,  63 
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BIOBTS  A9  TO  PERCOLATING  AND  SUBTEBBANEAN  WATEB.       [§  7S3. 

&Bd  the  water  collected  \>y  draimng  into  it,  there  cannot  properl;  be 
said,  with  reference  to  the  well,  to  he  any  flow  of  water  at  all. "  ' 

But  the  deBtmction  of  a  well  or  spring  by  a  person  or  eorporatioii 
required  to  make  compensation  for  consequential  injories  nnder 
constitntional  proviaioDs,  is  a  proper  element  of  damages ;  ae  in  case 
Bueh  destruction  arises  from  the  grading  of  a  railroad  track ; '  or 
from  the  erection  of  a  gas-honse  on  the  adjoining  land,'  or  from  the 
constmction  of  a  sewer  by  a  town  under  a  statute  providing  for 
compensatioD  for  injuries  to  property.* 

783.  This  Is  the  mle,  although  the  motiTe  of  the  landowner  was 
not  to  use  the  water  but  to  injure  his  neightwr  into  whose  land  the 
water  would  naturally  flow.'  In  a  recent  case  before  the  House  of 
Lords,  Lord  Halsbury,  L.  C,  said:  "  This  is  not  a  case  in  which 
the  state  of  mind  of  the  person  doing  the  act  can  afiect  the  right 
to  do  it.  If  it  was  a  lawful  act,  however  Ul  the  motive  might  be, 
he  had  a  right  to  do  it.  If  it  was  an  unlawful  act,  however  good 
his  motive  might  be,  he  would  have  no  right  to  do  it.  Motives 
and  intentions  in  such  a  question  as  is  now  before  your  lordships 
seem  to  me  to  be  absolutely  irrelevant.  *  *  *  It  is  not  ao 
uncommon  thing  to  stop  up  a  path  which  may  be  a  couTenience  to 
everybody  else,  and  the  tise  of  which  may  be  no  inconvenience  to 
the  owner  of  the  land  over  which  the  path  goes.  But  when  the  use 
of  it  is  insisted  upon  as  a  right,  it  is  a  fuuiliar  mode  of  testing  that 
light  to  stop  the  permissive  use,  which  the  owner  of  the  land  would 
contend  it  to  be,  although  the  use  may  form  no  inconvenience  to- 
the  owner.  So,  here,  if  the  owner  of  the  adjoining  land  is  in  a. 
situation  in  which  an  act  of  his,  lawfully  done  on  his  own  land,  may 
divert  the  water  which  would  otiierwise  go  into  the  possesmoD  of 
this  trading  company,  I  see  no  reason  why  he  should  not  insist  on 

■  ActOD  V.  Blundell,  13  M.  &  W.  334,  Greenleaf   v.   Francis,    18    I^ck.    117; 

350,  pet  Tindal,  C,  J.  Walker  v.  Cronin,  107  Mass.  555,  564^ 

>  Parker  v.  Boston  &  M,   R.  Co.,  3  commented  upon  in  Cheiley  v.  King^ 

Cusb.  107.  SO  Am.  Rep.  709.  74  Me.  r64,  43  Am.  Rep.  569;  Redman 

■Ottawa  Gas  Light  Co.  v.  Gratiam,  v.  Forman,  S3  Ky  114;  Wyandot  Club 

38  111.  73,  Si  Am.  Dec.  363.  v.  Sells,  4  Ohio  Dec.  354;    Springfield 

*  Trowbridge  v.  Brookline,  144  Mass.  Water  Works  Co.  v.  Jenkins.  63  Mo. 

139,  10  K.  E.  Rep.  796.  App.  74;    Roath  v.  Driscoll,  30  Cooa. 

'Bradford  v.  Pickles,  L.  R.  [1895].  533.  S3  Am.  Dec.  353;    Wheailey  «. 

A.  C.  587;  Phelps  V.  Nowlen,  73  N.  Y.  Baugh,   35  Pa.   St.   5*8.  64  Am.  Dee. 

39,  sS  Am,  Rep.  93;  Clinton  v.  Myers,  731;    Haldeman  v.  Bruckhart,  45  Pa. 

46  N.  Y.  sii.  7  Am.  Rep.  373;  Chatfield  St.  514.  84  Am.  Dee.  511. 
T,    Wilson,    38    Vt.    49-     Contra,    see 
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§  784.]  WATEB. 

their  purohuing  Ma  interest  from  vhicb  this  trading  company 
desires  to  make  profit."  '  In  tJie  atune  case  Lord  Ashboome  said: 
"  Mr.  Pickles  has  acted  within  his  legal  rights  throughoat;  and  is 
he  to  forfeit  those  legal  rights  and  be  pmiished  for  their  I^ai  exer- 
cise because  certain  motires  are  imputed  to  him  ?  If  his  motives 
were  tihe  most  generoos  and  philanthropic  in  the  world,  thej  would, 
not  avail  him  when  his  actions  were  illegal.  If  his  motives  are 
selfish  and  mercenary,  that  is  no  reason  why  bis  ri^ts  should  be  con- 
fiscated when  hie  actions  are  legal."  And  Lord  Macnaghten  said: 
"  It  is  the  act,  not  the  motive  for  the  act,  that  most  be  regarded. 
If  the  act,  apart  from  motsve,  gives  rise  merely  to  damage  without 
l^al  injury,  the  motive,  however  reprshensible  it  may  be,  will  not 
supply  that  element." 

784.  A  grant  of  a  right  to  draw  water  from  a  spring  or  well  does 
not  preclude  the  grantee  &om  cutting  Uxo  wator  from  such  spring 
or  well  b7  digging  a  well  on  his  own  land.  A  grant  of  an  ease- 
ment to  draw  water  from  a  well  by  a  pipe  laid  in  the  ground,  as 
used  at  the  time  of  the  grant,  the  water  Sowing  throngh  it  by  gravi- 
tation, does  not  preclude  the  grantee  from  di^mg  another  well  on 
his  own  land,  although  the  result  may  be  to  destroy  the  value  of  the 
easement  by  diversion  of  the  water  which  formeriy  percolated  into 
the  well.* 

The  owner  of  a  mine  by  reason  of  his  Twining  operations,  is  not 
liable  to  the  owner  of  the  surface  lands  for  drawing  off  the  surface 
water  or  water  which  would  have  flowed  into  the  wells  and  springs 
of  the  surface  land.' 

A  railroad  company  which  has  purchased  a  right  of  way  over  and 
through  the  grantor's  land,  for  all  purposes  connected  with  the  con- 
struction, use,  and  occupation  of  its  road,  has  the  right  to  dig  a  well 
upon  such  right  of  way,  and  to  use  the  water  supplied  by  percola- 
tion, although  such  use  may  materially  diminish  the  supply  of  water 
in  a  spring  upon  the  grantor's  land.* 

>  Bradford  v.  PicUes  [iSgs],  A.  C.  ■  Batlkcorklsh  Mining  Co.  v.  H^rri. 

587.  S94'  son,   L.  R.  5  P.  C.  49;    Trout  t.   M<- 

*  Davis  <r.  Spanlding,  157  Mass.  431,  Donald,  £j  Pa.  St.   144;    G>1einaii  v. 

33  N.  E.  Rep.  650,  iQ  L.  R.  A.  loa;  Chadwick,  So  Pa.  St  ai,  ai  Am.  Rep. 

Bliss  T.  Greelej,  45   N.  V.  671,  6  Am.  93. 

Rep.    157;    Ljrbe'a  App.,   io6  Pa.  St.  *Ho«gan  r.  Milwaukee  tc  St.  P.  R. 

6a6,  51   Am.  Rep.  S-P.     See,  however.  Co.,   35   Iowa,   JS*.  ^4  Am.   Rep.  SOS. 

Paine  v.  Chandler,  134  N.  Y.   3S5,   31  And  see  Cbambertaiti  v.  BaJlimora  & 

N.  E.  Rep.  18,  rg  L.  R.  A.  99.  O.  R.  Co..  66  Md.  518,  B  Atl.  Rep.  367. 
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BIQIIT8  A8  TO  PBRCOIJLTINO  AND  SDBTEKUANEAN  WATSB.       [§  785. 

786.  One  has  no  right  to  draw  water  from  a  stream  or  pood  by 
peroolatioii  to  the  litjury  of  a  rfpariaa  owner.  The  owner  of  a  mill 
on  the  banks  of  a  mer  cannot  maintEun  an  action  against  a  land- 
owner, who  sinks  a  deep  well  on  his  own  laud  and  hj  pomps  and' 
steam  engine  diverta  the  ondergronnd  water  which  would  otherwise 
have  percolated  the  soil  and  flowed  into  the  river  by  which,  for 
more  than  eixty  years,  the  mill  had  been  worked.' 

But  the  mill-owner  may  maintain  an  action  for  a  diversion  of 
water  from  a  stream  whioh  feeds  his  mill-pond,  if  it  appears  that  the 
water  is  diverted  by  percolation  after  it  has  become  a  part  of  the 
mnniug  streiun,  though  he  cannot  recover  for  intercepting  under- 
ground springs  or  for  diverting  water  whioh  is  merely  drained  from 
the  soil  by  percolation,'  "  If,"  said  Lord  Hatherley,  L.  C,  "  you 
are  dmply  using  what  you  have  a  right  to  use,  and  leaving  your 
neighbor  to  use  the  rest  of  the  water  as  it  flows  on,  yon  are  entitled 
to  do  so;  but  you  mnst  not  appropriate  that  which  yon  have  no 
right  to  appropriate  to  yourself.  In  this  case  there  is,  ex  conceads, 
a  deflnded  channel  in  which  this  water  was  flowing,  and  I  think  the 
evidence  is  clear  that  some  of  it  is  witlidrawn  by  the  drain  whioh 
the  local  board  have  made.  As  far  as  regards  the  support  of  the 
water,  all  one  can  say  Is  this  —  I  do  not  think  Chasemore  v.  Rich- 
ards, or  any  other  case,  has  decided  more  than  this — that  you  have  a 
right  to  all  the  water  which  you  can  draw  from  the  different  sources 
which  may  percolate  undergound ;  but  that  has  no  bearing  at  all  on 
what  you  may  do  wiUi  regard  to  wat«r  which  is  in  a  defined  channel, 
and  which  you  are  not  to  touch.  If  you  cannot  get  at  the  underground 
water  without  touching  the  water  in  a  defined  surface  channel,  I 
think  you  cannot  get  at  it  at  all.  You  are  not  by  your  operations,  or 
by  any  act  of  yours,  to  diminish  the  water  which  runs  in  this  defined 
channel,  because  that  is  not  only  for  yourself,  but  for  your  neigh- 
bors also,  who  have  a  clear  right  to  use  it,  and  have  it  oome  to  them 
unimpaired  in  quality  and  nndiminished  in  quantity.*  " 

'Chasemore  v.  Richards,  3  H.  &  N.  len  v.  Brookljn,  iiS  N.  Y.  437,  34  N. 

16S,  7  H.  L.  Cas.  349,  overruling  on  E.   Rep.   179;    Emporia  v.  Soden,  35 

this  point  Diclcinson  V.  Grand  Junction  Kans.  s88,  37  Am,   Rep.   365;   Grand 

Canal,   7    Ex.   1B3;    Van   Wycklen   v.  Junction  Canal  Co.  v.  Shugar,  L.  R.  6 

Brooklyn,  iiS  N.  Y.  424,  34  N.  E.  Rep.  Ch.  4S3;  Dickinson  v.  Grand  Junction 

179-  Canal  Co..  7  Ex.  a83. 

'  Covert  V.   Brooklyn.  6   App.    Div.  *  Grand  Junction  Canal  Co.  v.  Shti- 

(N.  Y.)  73.  39  N.  Y.  Supp.  744;  Coven  gar,  L.  R.  6  Ch.  483,  487. 
V.  Crawford,  141  N.  Y.S31;  VanWyck- 
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§  J86.] 

Water  which  one  has  no  right  to  draw  directly  from  a  pond  he 
has  DO  right  to  take  by  percolatioQ.  This  method  of  taking  the 
water,  as  is  said  in  a  Massachasetta  case,  has  often  been  fonnd  more 
convenient  than  a  direct  taking,  but  the  taking  has  often  been  held 
to  be  as  complete  a  taking  as  tiie  withdrawal  of  it  bj  pipee.' 

786.  Subterranean  water  flowing  in  a  defined  channel  is  subject 
to  the  same  mlee  in  respect  to  the  use  or  diversion  of  the  water  that 
govern  in  respect  of  surface  streauifi.'  The  upper  proprietor  is 
entitled  as  against  a  lower  proprietor  to  use  so  much  of  the  water  as 
he  may  need  for  domestic  uses,  but  he  must  leave  the  surplus  to  flow 
in  its  natural  channel.  He  has  no  right  to  divert  the  whole  body 
of  such  stream  throngh  pipes,  allowing  the  water  to  run  to  waste, 
or  using  it  for  other  than  domestic  uses.  There  may  be  difficulty 
in  ascertaining  whether  the  water  flows  in  a  channel  beneath  the  soil. 
It  is  presumed,  until  otherwise  shown,  that  subterranean  waters  are 
formed  by  the  ordinary  percolations  of  water  in  the  soil  and  do  not 
constitute  a  stream."  There  may,  however,  be  surface  indications 
of  a  subterranean  stream,  as  where  this  is  indicated  by  a  line  of 
flhruba  and  bushes,  in  which  case  an  upper  proprietor  is  not  allowed 
to  appropriate  or  divert  all  the  water  as  against  a  lower  proprietor, 
any  more  than  he  conld  in  case  the  stream  flowed  upon  the  surface.* 

'Propriciore  o(   Mills   v.   Braioiree  53   Cal.   578;    HaaBon    v.   McCue,   43 

Water  Supply  Co..  149  Mass.  47B,  21  Cal.   303;    Tampa   Water   Works   Co. 

N.  E.  Rep.  761;  Hart  v.  Jamaica  Pond  v.   Clioe,  37  Fla.   586.  30  S.  W.  Rep. 

Aqueduct.  Corp.  133  Mass.  488;  Atlor-  780,   33   L.   R.   A.   376;    Burroughs  v. 

ney-General  V.Jamaica  Pond  Aqueduct,  Saterlee,  67   Iowa,  396,  35  N.  W.  Rep. 

133  Masi.  361;    Brookline  v.  Mackin-  SoB,  56  Am.    Rep.   3^0;    Wbealley  v. 

losb,     133    Mass.    315;     Cowdrey     v,  Baugh,   a;   P&.   Si.   jaS,   64  Am.  Dec. 

Wobura,   136    Mass.    409;     Potter    v.  731;    Haldeman  v.  Bruckhait,  45   Pa, 

Howe,   141   Mass.   357,  6  N.   E.   Rep.  Si.  514,  B4  Am.   Dec.  Jii;   Springfield 

333;  -  £tna    Mills    V.   BrooktiDe,    127  Water   Works  Co.  v.  Jenkins,  6a   Mo. 

Mass.    691     Bailey    v.    Woburn,    136  App.  74;    Castalia  Trout  Club  Co.  v, 

Mass.  416;    JElatL  Mills  v.  Waltbam,  Castalia  Sporting  Club,  8  Ohio  C.  C. 

ia6  Mass.  433.  194. 

'Gould   OD   Waters,  g   2S1;    Broad-        'Meyer  v.  Tacoma  Light  &  Water 

Ijcm  V.  Ramsbotham.  11   Ex.603,   per  Co.,  S  Wash.   144,   3s   Pac.   Rep.  601; 

Park,    B.;    Grand  Junction   Canal   v.  Tampa  Water  Works  Co.  v.  Cline,  37 

Shutiar,  L.  R.  6  Ch.  483;  Dickinson  v.  Fla.  586, 3o5o.  Rep.  780;  33L.R.A.376; 

Grand  Junction  Canal,  7  Ex.  z8a;  Dud-  Hanson  v.  McCue,  4a  Cal.  303,  10  Am. 

den  T.  Glutton  Union,  t   H.  &  N.  627;  Rep.  399;  Ocean  Grove  C.  M.  Asso.  v. 

French  Hoek  v.  Hugo,    10  App.  Cas.  Asbury  Park  Com'rs,  40  N.  J.  Eq.  447, 

336;    Colrick  V.  Swinburne,  105  N,  Y.  3  Atl.  Rep.  168. 
503,  la  N.  E.  Rep.  437;  Hale  v.  McLea,       *  Hale  v.  McLea,  53  Cal.  578. 
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BIOHTS   ACQUIRED    BT   OBANT.  [§  787> 

If  a  BTurface  etreani  flows  into  sink -hole  and  disappears,  and  after- 
wards emerges  npon  the  sorface,  it  is  to  be  treated  the  same  as  a  sur- 
face stream.' 

Highta  Acquired  hy  Orcmt. 

787>  A  perpAtnal  easemMit  to  overflow  land  Is  an  interest  In. 
lantl  which  requires  an  iustrmuent  in  writing  to  pass  the  title  to  it. 
An  oral  consent  or  license  to  flow  land  does  not  confer  any  per- 
manent right  or  interest,  but  is  reTocahle  at  any  time.'  A  grant  of 
a  right  to  lay  water  pipes  along  a  line  definitely  described  by  courses 
and  disteucea  gives  no  right  to  lay  snch  pipes  on  the  grantor's  lands 
outside  the  location  described;  and  snch  a  right  is  not  given  by  a 
conversation  in  which  the  grantor's  agent  said  that  he  wanted  to 
be  pMd  for  this  privilege.' 

A  grant  of  the  use  of  the  water  of  a  spring  or  stream  for  a  factory, 
80  long  as  that  shall  be  nsed  for  a  specified  pnrpose,'in  a  State  where 
the  word  "  heirs  "  or  other  words  of  inheritance  are  not  requisite  to 
create  or  convey  an  estate  in  fee,  and  every  grant  of  real  estate,  or 
any  interest  therein,  passes  all  the  estate  or  interest  of  the  grantor 
unless  an  intent  to  pass  a  less  estate  or  interest  shall  appear  by 
express  terms,  or  be  necessarily  implied  in  the  terms  of  snch  grant, 
is  not  terminated  by  the  death  of  either  party,  but  continaes  so  long 
as  the  factory  is  operated  for  the  purpose  named.* 

An  action  may  be  mdntained  upon  a  covenant  of  warranty  for 
damages  arising  from  a  failure  of  title  to  an  easement  of  flowage 
upon  the  land  of  another  contuned  in  a  deed  of  land  with  a  mill  site 
and  dam  site  connected  therewith.  Such  an  easement  appurtenant 
to  tlie  property  sold  constitutes  a  part  of  its  value  and  fully  comes 
within  the  covenant  of  warranty  of  title.' 

A  grant  of  a  right  to  take  water  from  a  spring  or  stream  creates 
an  easement  appurtenant  to  the  grantee's  land  in  case  the  purpose  of 
the  grant  is  declared  to  be  to  supply  such  land  or  the  occupants  of 

'  Whewtone  v.  Bowser,  29  Pa.  St.  to;  *  Fori  Edward  Water  Works  v.  Mc- 

Saddlcr  v.  Lee,  66  Ga.  45.  43  Am.  Rep.  latjtce.  4  N.  Y.  Supp.  638. 

tyi.  *  Whitney   v,   Ricbardson,   13   N.  Y. 

•  g  W;  Wilmington  Water  Power  Co.  Supp.  661. 

V.  Evan*,  166  III.  S48.  46  N-   E-   Rep-  '  Bowling  v.   Burton,  loi   N.  C.  176, 

1083;  Stevens  v.  Stevens,  11  Met.  351;  17  S.  E.  Rep.  701;  Everett  v.  Dockery, 

Dunham  v.  Joyce,  tag  Mo,  5,  31  S.  W.  7  Jones,  390;   Whitehead  f.  Garria,  3 

Rep.   337;    Banghan  v.   Flummerfelt,  Jones,  171;  Adams  v.  Conover,  S7  N. 

43  N.  J.  L.  sS.  Y.  43a,  41  Am.  Rep.  381. 
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§§  788,  789.]  WAXES. 

it  with  water  forever.  The  right  is  annexed  to  each  land  «id  mns 
vith  it  thongh  it  ie  aittiated  at  some  diitanoe  from  the  spring  or 
etream.* 

788.  An  easement  in  a  w»ter  privilege  may  be  created  by  an  im- 
plied grant,  e«eh  as  arises  from  a  reservatioa,  express  or  implied. 
The  owner  of  a  paper-mill  en  one  side  of  a  liver  and  of  a  griaUmill 
and  saw-mill  on  the  other,  all  the  mills  deriving  their  power  from 
a  mngle  dam,  conveyed  the  paper-mill  with  all  the  privilc^^  and 
appurtenances  thereto  belonging,  reserving  the  grist<mill  and  saw- 
mill with  all  the  privilegee  thereunto  belonging.  It  was  held  that 
this  was  a  conveyance  of  all  tiie  water  power  at  that  point  on  the 
stream  except  what  was  reserved,  and  there  was  reaerred  ont  of  the 
whole  water  power  enough  to  answer  to  the  privileges  belonging  to 
the  grist-mill  and  saw-mill,  whatever  those  privilegee  might  be, 
whether  half  or  more  tlun  half  of  the  water  flowing  at  any  given 
time  in  the  stream.  The  privileges  belonging  to  the  grist-mill  and 
saw-mill  included  sufficient  water  to  operate  them  as  they  were  then 
constructed,  in  low  water  as  well  as  in  high  water.* 

An  easement  of  drainage  is  created  by  a  reservation  of  the  right 
to  use  a  certain  drain  as  heretofore  used  by  the  grantor,  the  grantee 
consenting  to  allow  such  use;  and  the  easement  paases  by  a  subse- 
quent conveyance  by  the  grantor  of  the  dominant  laud  without 
express  words.* 

789.  An  easement  of  flowage  does  not  arise  upon  a  reservatioa 
implied  upon  the  severanoe  of  an  estate,  unless  the  burden  was  ap- 
parent, continuoae  and  necessary  for  the  grantor's  use.  One  own- 
ing a  mill  and  a  dam  executed  a  mortgage  of  a  portion  of  his  land 
which  was  sometimes  overflowed  when  the  pond  was  full,  making 
no  reservation  of  a  right  to  flow  any  part  of  the  land.  The  mortgage 
was  afterwards  foreclosed  poreuant  to  a  judgment  in  whieh  diere 
was  no  reservation  of  any  right  to  flow  any  put  of  the  premises  nor 
was  there  any  such  reservation  in  the  foreolosare  deed.  It  did  not 
appear  that  at  the  time  of  the  execution  of  the  mortgage  or  of  the 
foreclosure  deed  any  portion  of  the  mortgaged  premises  was  over- 
flowed, or  that  there  was  any  visible  sign  of  a  previous  overflow. 
A  subsequent  purchaser  of  the  mill  commenced  to  rebuild  the  dam, 

■  Cad;  7.  SpriagviU«  Water  Works  '  Miller  v.  Lapham,  44  Vt.  416.    See 

Co.,  43  N.  Y.  St.   Rep.   377.  3'  N.  E.  Hapgood  t.  Btowq,  101  Uaas.  451. 

Rep.   14s  1    Covenion    v.    Senfen,    13  *Jon«s  v.  Adams,  i6s  Mass.  824,3$ 

Oreg.  548,  aa  Pac.  Rep.  508.  N.  E.  Rep.  437. 
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BIGHTS   AOgUIRED  BT   GRAKT.  [§  790. 

which  had  been  carried  awa;  by  a  f  reehet,  with  the  intent  to  carry  it 
up  to  its  former  height.  It  did  not  appear  that  in  order  to  operate 
the  mil]  efficiently  it  wae  neoeesary  to  maintain  the  dam  at  full  height,  - 
or  at  Buch  a  heiglit  aa  wouM  caose  die  overflow  of  the  land  held 
nnder  the  foreclosure  deed.  It  was  held  that  there  was  no  implied 
reservation  of  the  right  to  overflow  this  land,  and  that  a  permanent 
injunction  was  properly  granted.  The  conrt  said;  "  The  doctrine 
of  implied  reservation  reste  npon  the  preenmed  intentioD  of  the 
parties  as  it  is  gathered  from  the  conveyance,  interpreted  in  the 
light  of  the  circnmstanoes  eorroonding  them  when  it  was  executed 
and  with  reference  to  which,  as  essting  facts,  they  are  supposed  to 
Itave  contracted.  If  it  appeared  that  the  mill  eotdd  not  be  operated 
without  overflowing  the  plaintiff's  land,  it  would  be  oogent,  if  not 
conclusive  proof  of  that  strict  neoessily  which  doee  not  create  the 
easement,  but  is  simply  evidence  as  to  the  intention  of  the  parties. 
If,  on  liie  other  hand,  it  appeared  that  owing  to  the  slight  declivity 
the  accomolation  of  water  was  insigniflcant  and  that  the  mill  prop- 
erty was  worth  substantially  as  much  without  the  right  in  contro- 
versy as  with  it,  there  would  be  no  proof  of  '  necessi^ '  and 
nothing  upon  which  an  implication  in  favor  of  the  mortgagor  or 
grantor  could  rest."  ' 

700.  Oranta  of  easemento  of  water  and  of  water  power  depmd 
npon  the  intention  of  tlie  partlaa  aa  ezpresaed  in  t^e  deed,  taken  in 
connection  with  the  attendant  circumstances.  The  grants  of  water 
power  especially  are  varions  in  their  nature  and  effect,  as  stated  by 
Mr,  Justice  Virgin  in  a  recent  decision  of  the  Supreme  Court  of 
Ifaine.*  "  Some  refer  to  a  cert^  extent  of  water  power  sufficient 
for  the  propulsion  of  a  specific  mill  or  machinery.'  Some  to  a 
quantity  of  water  to  be  reetrioted  to  a  specific  purpose.*  Others  to 
*  snch  a  quantity  of  water  as  the  grantor  or  his  predecessor  have 
been  aocostomed  to  nse.''  Still  others,  to  such  a  quantity  of 
water  as  will  flow  through  a  gate  of  specific  dimensions  under  a 
.specific  head  of  water.*     Head  is  a  well-known  material  factor  in 

'Wells   V,   GarbuU.    13a   N.  Y.  43°,  Covel  t.  Han,  56   Me.  518;    Elliot  v. 

437,  30  N.  E.  Rep.  978,  per  Vwdd,  J.  Shepheid,  35  Me.  371. 

See  S  IM.  •Deibon  v.  Porier,  38  Me.  aSg. 

'  Gray  V.  Saco  Water  Power  Gi.,  85  *  Avon   Manii(.   Co.   v.  Andrewa.  30 

Me.  536,  538,  17  Ad.  Rep.  4S5.  Conn.  476. 

'Warner  v.   Cushman,   83  M«.  16S,  'Bsrdwell    v.  Ames,   at   Pick.   333; 

19  Atl.  Rep,  159;  Hammond  v.  Wood-  Tourtcllot  v.  Phelps,  4  Gray,  370. 
man,  41   Me.  177,  66  Am.  Dec.  319; 
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§  790.]  WATBB. 

determining  the  quanti^  of  water  which  will  paaa  through  a  given 
aperture  in  a  given  time. "  ' 

Under  a  deed  of  the  right  to  nse  eo  much  water  out  of  a  pood  as 
would  pass  through  a  hole  ten  iuohee  square,  the  grantee  made  an 
opening  in  the  dam  of  one  hundred  square  inchee,  the  lower  part  of 
which  was  three  feet  above  the  dam.  The  grantor  afterwards,  at  vari- 
OQfi  times,  for  nse  iu  his  own  mills,  drew  the  water  in  the  pond  down 
nearly  to  the  top  of  the  opening  in  the  dam,  bat  not  so  low  that  the 
water  did  not  fill  the  entire  aperture  of  one  hundred  square  inches; 
and  the  grantee  at  each  times  was  deprived  of  the  usual  head  of 
water  in  the  pond,  previously  enjoyed  and  without  which  his  mill 
coold  not  nm.  It  was  held  that  the  deed  did  not  call  for  any 
head  of  water  at  the  dam,  and  that  the  grantor's  acta  in  diminishing 
the  head  of  water  were  not  a  wrongful  interference  with  the  grantee's 
rights,* 

It  has  been  held,  however,  that  a  grant  of  a  specified  amount  of 
water  from  a  dam  implies  that  the  grantee  is  entitled  t«  such  a  head 
of  water  in  the  dam  as  will  enable  him  to  make  a  benefici^  use  of 
that  amount  in  propelling  machinery.' 

But  where  a  canal  company  leased  to  one  the  right  to  draw  from 
their  canal  "  so  much  water  as  would  pass  through  an  aperture  of 
two  hundred  square  inches,  to  be  used  solely  for  propelling  the 
machinery  of  a  paper-mill  and  appurtenant  works,  the  lower  edge 
of  the  aperture  not  to  be  nearer  the  bottom  of  the  canal  than  two 
feet,"  it  was  held  that  ibe  quantity  was  to  be  ascertuned  from  the 
character  and  depth  of  the  canal,  the  circumstances  under  which 
the  water  was  to  be  drawn,  and  the  state  of  tilings  existing  at  the 
time  the  grant  was  made.* 

A  grant  of  the  easement  of  using  the  water  in  a  dam  to  be  main- 
tained at  a  certain  height  entitles  the  grantee  to  the  use  of  so  much 
water  as  s  dam  of  that  height  will  supply,  and  it  is  no  objection  to 
his  assertion  of  his  right  that  he  has  increased  the  capacity  of  his 
null.* 

'  Canal  Co.  v.  HHl,  15  Wall.  94,  t.  Water  Power  Co.,  8;   Me.   s»6,  aad 

*  Gray  v.  Saco  Water  Power  Co.,  S5  was  dialing nished  on   ihe  ground  that 

Me.   536,  37  Atl.  Rep.   4SJ.     See   Tor-  the  use  to  which  the  water  leased  was 

ranee  v.  Conger,  46  N.  Y,  340.  to  be  appropriated  was  specified  in  the 

'  Samuels  v.  Blanchard,  35  Wis.  33g.  lease,  whereas  there  was  no  aucb  specl- 

*CanBl  Company  v.   Hilt,   is  Wall.  6catlon  In  the  Maine  cose. 

94,  Justices  Strong  and  Davis  dissent-        *Casler  r.  Shipmao,  35  N.  Y.  533. 

ing,     This  case  was  referred  to  in  Gray 
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78  !•  A  grant  of  a  water  ponrer  auffloieiit  to  operate  a  speoiflo 
mill  or  speoiflo  maoMnery  is  to  be  conetmed  ae  indicating  the  quan- 
tity of  water  and  not  as  defining  or  limiting  the  use  of  it  to  the 
specific  porpose  named. ^  "  It  is  a  general  mle  of  conatruction, 
applicable  to  grants  of  water  powers,  that  when  the  question  arises 
whether,  by  a  grant  of  a  snfficient  qoantit;  of  water  to  propel  a 
particular  kind  of  machinery,  the  terms  employed  are  used  merely 
to  indicate  the  quantity  of  water  intended  to  be  granted,  or  to  restrict 
the  use  of  the  water  to  the  machinery  specified,  the  former  con- 
struction is  to  be  favored,  when  the  langnsge  of  the  grant  will  admit 
of  such  construction.  The  grounds  upon  which  this  mle  rests  are 
twofold.  First,  it  is  more  beneficial  to  the  grantee,  without  being 
more  onerooa  to  the  grantor,  that  he  should  be  permitted  to  apply 
the  water  granted  to  any  machinery  he  pleases,  not  requiring  a  greater 
amount  of  power  than  that  specified  in  the  grant.  Secondly,  it  is 
snpported  by  pubHc  policy.  The  interests  of  the  community  will 
generally  he  best  promoted  by  allowing  an  unrestricted  application 
of  the  power  to  such  machinery  as  will  be  most  profitable  to  the 
owner."* 

But  if  the  conveyance  is  for  certain  purposes,  "  and  for  those  pur- 
poses only,"  the  limitation  may  be  held  to  apply  to  thense,  and  not 
to  the  quantity  of  the  water,* 

'  Coburn  V.  Middlesex  Co.,  143  Mass.  Conn.   310.     See   also   to   same  cRect, 

364,  7  N.  E.  Rep.  S49;  Warner  t.  Cush-  Carleton  Mills  Co.   t.   Silver,  S3   Me. 

man,   83    Me.   168,   19  Atl.   Rep.    159;  315,    ig  All.   Rep.   154;    Koler  v.  Bea- 

Carlelon  Mills  v. Silver,  S3  Me.  aij,  19  man,  49  Me.  ao7;  Hines   v,  Robinson, 

Atl.  Rep.  154.  8  L.  R.  A.  446;  Albee  v.  57    Me.   334,   333,   99  Am.    Dec.   77a; 

Huntly,  56  Vt.  4541    Hall  v.   Sterling  Garland     v.    Hodsdon.    46    Me.    511; 

Iron  &  R.  Co.,  14S  N.  Y.  431,  43  N.  E.  Deshon   v.  Porter,   3S  Me.  3S9;    Albee 

Rep.   1056;    Mudgc   V.   Salisbury,    no  v.  Huntley,  56  Vl.  454;  Rood  v.  John- 

N.  Y.   413,   iB  N.   E.   Rep.  349;  Groat  son,  36  Vt.  64;  Rogers  v.  Bancroft,  30 

V.    Moak,   94    N.    Y.    115;     Comstocli  Vl.  250;    Shed   v.   Leslie,   33   Vt.  498; 

V.  Johnson,  46  N.   Y.  615;  Wakely  v.  Deney  v.  Williams,  40  N.  H.  333,  228, 

Davidson,   36  N.   Y.  3S7;   Olmsted  v.  57  Am.  Dec.  70S;  Johnson  v.  Rand,  6 

Loomis.  9  N.  V.  483;  Cromwell  v.  Sel-  N.  H.  as;  Sibley  v.  Hoar,  4  Gray,  333; 

den,  3   N.   Y.  353;    Palmer  v.  Anget,  Tourtetlot    v.    Pbelps,    4    Gray,    370; 

69  Hun,  471,  33  N.  Y.  Supp.  397;  Hart-  Pratt  v.  Lamson,  3  Allen,  375;  Hurd  v. 

well  V.  Mm.  L.  Ins.  Co.,  jo  Hun,  497,  Curtis,  7  Met.   94;    Biglow  v.  Battle. 

30  K.  Y.   St.  376;   Terry  v.  Smith,  47  15   Mass.   313;    Hanna   v.   Clarke.   31 

Hon,  333,  14  N.  Y.  St.  551.  Gratt.  36. 

'Cromwell  v.  Selden,  3  N.  Y.  353,        'Clement  v.  Gould,  6t  Vt.  S73,  18 

per  Harris,  J.,  citing  Ashley  v.  Pease,  Atl.  Rep.  4531   Shed  v.  Leslie,  33  Vt- 

iS   Pick,    365;    Strong   v.   Benedict,  5  498;  Garland  v.  Hodsdon.  46  Me.  511; 
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In  a  grant  of  vater  power  the  words  "  water  enongli  applied  to 
an  OTershot  wheel  to  carry  a  gang  of  thirty  marble  saws,  or  a  dx- 
horee  power, "  do  not  reatrict  the  majiner  of  using  water,  bnt  describe 
the  qnsntdty  granted.* 

A  grant  of  a  privilege  of  drawing  water  from  a  dam  in  Buffieient 
qoantity  for  the  use  of  a  carding  machine  and  olothing  works  is  to 
be  taken  ae  a  measure  of  qnantity,  and  does  not  limit  the  use  of  them 
to  the  particular  machinery  specified.' 


782.  A  riparian  owner,  by  granting  the  use  of  the  i 
another,  to  that  extent  parts  with  his  riparian  right  to  use  or  divert 
the  water  to  the  detriment  of  his  grantee.*  Thus,  if  he  grants  the 
right  to  lay  a  one-inch  pipe  across  his  land,  and  to  take  water  by  the 
pipe  from  a  stream  thereon,  he  has  no  preferred  right  to  the  nse  of 
the  water  granted  for  household  pnrpoeee,  or  for  watering  cattle 
npon  his  own  land,  so  as  to  interfere  with  the  rights  of  his  grantee,* 
A  riparian  owner  who  grante  to  another  the  right  to  lay  a  one-inch 
pipe  from  the  stream  to  the  grantee's  land,  to  carry  the  mnning  water 
of  the  stream  perpetnally,  cannot  afterwards  lay  a  pipe  in  the  stream 
which  will  so  divert  the  water  as  not  to  leave  sufficient  to  fill  the  one- 
inch  pipe  of  the  grantee.  In  such  a  case  the  grantor  contended  that 
the  deed  did  not  expressly  grant  tlie  right  to  divert  the  water  to  the 
full  capacity  of  the  pipe  at  all  times,  nor  to  divert  all  the  water  at  any 
time;  and  that,  under  the  circnmEtances,  it  should  not  be  ho  con- 
stmed  as  to  deprive  the  grantor  of  the  use  of  sufficient  water  for 
domestic  purposes;  and  further  that  the  riparian  owner  has  a  pre- 
ferred right  to  the  nse  of  so  much  water  as  is  neceesary  for  household 
purposes  and  for  watering  cattle.  Bat  these  reasons  were  not  regarded 
as  of  weight  against  the  express  terms  of  the  grant  of  the  right." 

793.  A  grant  of  an  easement  as  defined  by  deed  or  by  the  ooo- 
Btruction  of  it  by  the  acts  of  the  partiea,  oannot  be  obonged  without 
their  eonsent  either   by  diminishing   or   enlarging   the   privilege 

Lincoln  v.  Lincoln,  no  Mas*.  449;  De-  *  Corastock  t.  Johnson,  46  N.  V.  6is> 

Witt  V.  Harvey,  4  Gray,  4S6;    Ashley  'Gould  v.   Slafiord,  91   Cal,  155,  rj 

T.  Pease,  18  Pick.a68;  Strong  v.  Bene-  Pac.  Rep.  543;  Lu"  v.  Haggin,  69  Cal, 

diet.  5  Conn.  zio.     See,  however,  Dow  393,  10  Pac.  Rep.  674;    Miller  t.  Lap- 

V.  Edes,  s8  N.  H.  193.  ham,  44  Vt.  416,  433. 

■Kaler    v.    Beainan,    49    Me.    207;  *Yoceo  v.   Conray,   104  Cal,  466,  38 

Deshoa  V,  Porter.  38  Me.  289!  Johnson  Pac.  Rep.  107. 

T.  Rand,  6  N.  H.  n;  Biglow  v.  Baitte,  *Yocco  v.  Conroy,  104  C«l,  46S,  38 

IS  Mats.  313;  Coirell  v.  Thkyer,  s  Met.  Pac.  Rep.  107. 
3S3>  38  Am.  Dec.  400,  per  Shaw.  C.  J. 
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gTODted.  A  grant  to  la j  a  water  pipe  or  aqueduct  made  in  general 
temiB  without  giving  any  definite  location,  becomes  fixed  and  definite 
by  the  grantee's  laying  the  pipe  with  the  acquiescence  of  the  grantor. 
When  the  pipe  is  once  laid  ita  location  becomes  fixed  and  certain 
and  cannot  be  changed  without  the  consent  of  both  parties.' 

The  owner  of  land  upon  a  brook  entered  into  &  written  agreement 
with  the  owner  of  a  lot  fifly  feet  wide  lower  down  the  brook,  by 
which  the  upper  owner  was  given  the  right  to  enter  such  lot  "  for 
the  purpose  of  digging  out  a  brook  and  laying  sewer  or  drain  pipes 
tlirough  his  arid  land  for  the  benefit "  of  his  own  Iwid,  agreeing  to 
hold  the  lower  owner  harmless  "  against  any  damages  on  account  of 
said  digging."  On  a  bill  in  equity,  brought  by  the  lower  owner 
to  prevent  the  other  from  laying  and  maintaining  drain  pipes  in  a 
trench  dug  outside  of  the  brook,  it  was  held  that  the  f^reement  did 
not  authorize  the  defendant  to  lay  drain  pipes  through  the  plain- 
tiff's  land  in  any  other  place  than  the  brook.' 

If  a  mill-owner  having  the  right  by  grant  to  cut  a  canal  of  suffi- 
cient width  to  cany  the  water,  with  the  right  to  make  it  of  a  definite 
width,  through  the  land  of  another  for  a  raceway  from  a  mill  to  a 
river,  cuts  a  canal  of  less  width  than  he  is  entitled  to  by  the  grant, 
and  uses  the  same  for  more  than  fifty  years,  the  owner  of  the  servi- 
ent estate  during  all  this  time  using  t^e  land  up  to  the  banks  of  the 
canal,  his  occupation  of  the  land  is  not  conclusive  evidence  of  an 
agreement  by  the  mill-owner  to  nse  a  canal  of  only  the  width  of  that 
which  was  origioally  cut.  Neither  are  such  facts  conclusive  evi- 
dence of  an  election  to  build  a  canal  of  only  that  width,  nor  of  an 
abandonment  of  the  right  to  cut  a  canal  of  the  fnll  width  of  the 
grant,  if  needed  for  the  use  of  the  water-power.  "  Nothing  in  the 
grant  limited  the  neoesratiee  of  the  mill  to  anything  short  of  the 
whole  water-power;  and  the -right  to  dig  a  canal  of  the  fnll  width 
of  one  and  one-fourth  rods  was  not  narrowed  by  digging  one  of  leas 
width,  sufficient  for  the  wants  of  the  mill  at  the  time.  'Within  the 
limits  of  the  grant  the  plaintiff's  right  of  oocupation  was  dependent 
upon  &e  necessary  use  of  the  land  for  canal  purposes,  and  neceesity 
might  at  any  time,  aa  it  eventually  did,  reqidre  the  whole  extent  of 
the  grant."  * 

'J«naiion  v.  Walker,  ii  Gny,  433;        <  Atkins  v.  Tho(np«oa.  155  Mass.  316, 
Onthank  t.  Lak«  Shore  &  M.  S.   R.    99  N.  E.  Rep.  637. 
Co..  71  N.V.  i94.aSrmiiisE  Hag,  131.        'Wheeler  v.  Wilder.  61  N.  H.  9,  6, 
per  Allen,  J. 
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VII.  Sighta  Acquired  hy  Presoriptwn} 
794.  A  right  to  th«  use  of  Qio  vator  of  a  stream  to  the  prctjadioe 
of  other  proprietors  above  or  below  may  be  acquired  by  presorip- 
tion,  which  affords  a  conclusive  presumption  of  a  grant.*  Thns 
the  right  to  discharge  into  a  stream  polluted  water  from  a  factory 
may  he  acquired  hy  prescription,  if  the  fouling  of  the  water  is  not 
a  ptihlic  nuifiance ;  hat  the  right  is  limited  by  the  character  and  extent 
of  the  pollution  exercised  during  the  period  of  prescription,  and  for 
any  increase  caosing  material  injury  to  a  lower  riparian  proprietor 
an  action  may  be  maint«ned.* 

The  right  to  empty  a  sewer  into  a  stream  which  supplies  water  to 
a  city  cannot  he  acquired  by  prescription,  for  no  person  can  acquire 
a  prescriptive  right  to  maintain  a  public  nuisance.* 

796.  The  right  to  divert  water  ftom  its  natural  ohannel  and 
ooDvey  it  elsewhere  is  an  easement  which  oan  be  oreated  by  pre- 
soription,  or  by  enjoyment  for  such  a  period  that  the  existence  of  a 
former  grant  may  be  reasonably  presumed.'  Such  right  may  also 
be  created  by  grant  or  by  action  of  the  Legislature  in  derogation  of 
the  common  law.  The  legal  incidents  connected  with  the  right  are 
the  same,  whether  the  easement  is  created  by  grant  or  by  statutory 
enactment,  or  by  prescription  which  presupposes  a  grant.     When 

'  See  Chapter  IV.,  §§  16S-»03.  Rep.  26;    McCallum   v.  Water  Co..  54 

*  Bcalcy  v.  Shaw,  6   Easl.   3oS,   per  Pa.  St.  40,  93  Am.   Dec.  656;  Jones  v. 

Ellenborough,  C.  J.;    Wright  v.  How.  Crow,   3s    Pa.    St.    398;    Holsman    v. 

ard,   I   Sim.  &  Stu.  19a;    Robinson  v.  Bleaching    Co.,    14    N.    J.    Eq.    335; 

Lord  Byron,   i   Bro.   C.   C.   58S;    Wil-  Brookline    v.    Mackintosh.    133    Mass. 

liama   v.   Wadsworth,    ji   Conn.   177;  315;  Prentice  v.  Geiger,  74  N.  Y.  341, 

Wadsworth  v,  Tillotson,  15  Conn.  366,  *  Wood  on  Kuisaoce,  p.  743;  Kelly  v. 

39  Am.  Dec,  391;  Buddington  v.  Brad-  New    York,    a?    N.   Y.    Supp.    164,    6 

ley,   10  Conn.  ai3,  =6  Am.   Dec.  386;  Misc.  (N.  Y.)  516;  Martin  v.  Gleason, 

Ingraham  v.  Hutchinson,  3  Conn.  5S4;  139  Mass.  1B3,  39  N.  E,  Rep.  664. 

Brace  V.  Yale,  10  Allen,  441,  97  Mass.  'Mason   v.   Shrewsbury   &   H.    R'y 

iS,  99  Maas.  4S8;    Rogers  \.  Bancroft,  Co.,  L.   R.  6  Q.   B.  S7S,  10  Eng.  RuU 

30  Vt.  ago;    Bumbam  T.  Kempton,  44  Cas.    33,    30,    per    Cockbum,    C.    J.; 

N.  H.  78;    Esling  v.  Williams,  10  Pa,  Wright  v.  Howard,    i   Sim.  A   St.  190,- 

St.  126.  Beeslon   v.   Weate,   5   El.   4   Bl.  986; 

■  Wright  V.  Williama,  i  M.  &  W.  77;  Mason  v.  HU1,  3  B.  &  Ad.  304;  Bealey 

Wood  V.  Waud,  3  Ex.  748;  Crossley  v.  v.  Shaw,  6  East,  ao8;  Joseph  v.  Ager- 

Lightowler,   L,    R,   a  Ch.   478;   Wood  loS  Cal.   517,   41   Pac.  Rep.  43a;   Alia. 

V.  Sutcliffe,  a  Sim.  N.  S.   163;  Miasis-  Land  &  W.  Co.   v.   Hancock,  Sj  Cal 

sippi  Mills  Co.  V.  Smith  (Miss.),  11  So.  319,  34  Pac.  Rep.  645. 
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the  easement  is  created  by  prescriptioD,  the  right  is  limited  by  the 
extent  of  the  use  dnriog  the  prescriptive  period.' 

796.  The  right  to  interrupt  th«  flow  of  a  stream  sud  detain  Oie 
water  hy  a  dam  may  be  acquired  by  presoriptioa.  The  owner  of 
a  mill,  situated  upon  a  small  stream,  by  erecting  a  reservoir  dam  a 
Bhort  distance  above,  and  exercising  control  of  the  water  of  the 
stream,  nnder  claim  of  right,  by  means  of  gates  built  in  the  reservoir 
dam,  drawing  more  or  less  than  the  natural  flow  of  the  etream,  as 
he  has  occasion,  for  more  than  twenty  years  uninterruptedly,  may 
acquire  a  right  so  to  use  the  water,  as  against  the  iutermediata 
owners  of  the  land  over  which  the  stream  passes ;  and  may  maintain 
an  action  to  recover  damages  against  such  an  intermediate  owner, 
who  substantially  interferes  with  this  right.  "  This  mode  of  eon- 
trolling  and  regulating  the  nse  of  the  water  in  the  stream,  as  it 
essentially  interrupted  the  original  and  natural  flow  of  the  water, 
and  interfered  materially  with  the  right  of  the  riparian  owners  of 
lands  between  tlie  reservoir  dam  and  the  plaintiS's  mill  to  appro- 
priate and  use  the  water,  was  in  its  nature  adverse,  and,  having  been 
continued  under  a  claim  of  right  for  forty-five  years  and  upwards, 
afFords  a  conclusive  presumption  of  a  grant,  from  such  intermediate 
owners  to  the  plaintiff  and  his  grantors,  of  such  appropriation  and 
use,"' 

The  prescriptive  rights  of  such  mill-owner  are  not  forfeited  as 
gainst  the  owners  of  the  intermediate  land  over  which  the  stream 
passes,  by  his  building  a  new  mill  in  place  of  his  old  one,  and 
putting  in  two  new  wheels  and  other  new  machinery,  including 
machinery  for  grinding  fodder  and  making  cider  ae  well  as  for  saw- 
ing wood,  although  the  effect  of  such  alterations  is  sometimes  to 
diminish  the  quantity  of  water  which  he  has  occasion  to  draw  down 
from  his  reservoir  dam,  as  compared  with  the  quantity  which  he  had 
occasion  to  draw  down  previously,  and  by  such  diminution  the 
owners  of  the  intermediate  land  are  prevented  from  working  their 
intermediate  mills  in  the  manner  in  which  they  had  been  accus- 
tomed to  do  for  more  than  twenty  years.  If  the  intermediate  land- 
owners so  manage  their  dam  as  to  interfere  with  such  prescriptive 
rights,  their  possessor  is  entitled  to  damages  for  such  interference.' 
He  is  also  entitled  to  relief  in  equity  agunst  the  owners  of  the 

I  gg  900-901;  Bealey  v.  Shaw,  6  East,  per  Bigelow.  C.  J.  See  also  Perrln  v. 
ao8.  Garfield.  37  Vl.  304. 

■  Brace  v.  Yale,  10  Allen,  441.  445,        '  Brace  v.  Yale,  97  Mass.  iS. 
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intermediftte  Ataa  which  delays  the  paaaage  of  the  water  from  the 
reservoir  by  the  time  uecessaiy  to  M  their  pond,  and  by  its  leaky 
oonditioD  allows  the  water  to  so  mn  to  waata  when  the  lower  mill  ia 
not  at  work  as  to  make  it  necessary  to  fill  the  intermediate  pood 
from  day  to  day.' 

797.  Oua  may  aoqulre  by  prewtriptitm  the  right  to  oonaame  Uie 
water  of  a  stream,  so  that  an  upper  riparian  owner  cannot  sabse- 
quently  interfere  with  this  right  by  using  the  water  of  the  Btream 
in  a  way  tiiat  is  injoriom  to  the  owner  of  the  preBcriptave  right. 
Even  one  who  is  not  a  ripuian  owner,  bat  has  purchased  from  one 
who  is,  the  right  to  enter  upon  the  land  and  divert  the  Btream 
throngh  an  artificial  channel  to  land  of  his  own,  may  acqnire  by 
snch  diversion  and  use  for  the  prescriptiTe  period  the  right  to  have 
the  stream  come  to  him  in  its  accustomed  flow,  and  an  upper  riparian 
owner  must  so  far  respect  this  right  that  he  may  not  Babeequeotly 
commence  the  nse  of  the  water  upon  land  that  is  not  riparian.' 

The  exclusive  enjoyment  of  tlie  nse  of  water  in  a  particular  way 
for  twenty  years  or  the  prescriptive  period  is  anfflcient  to  raise  a 
presumption  of  titie  to  such  use ;  and  it  is  not  necessary  that  the 
water  should  have  been  lased  precisely  in  the  same  manner,  as  for 
instance,  to  propel  the  same  machinery.' 

798.  To  Ekoqoire  a  right  by  prescription  to  diTert  water  from  a 
stream  or  reservoir  the  aot  of  diversion  muat  be  adverse  and  mioh 
as  to  give  notioe  of  an  advarae  claim  of  right.*  The  fact  that  one 
who  owns  and  controls  a  dam  and  canal  for  the  pnrpose  of  navigation 
diverts  an  inconsiderable  amount  of  water  from  the  stream  to  create 
a  water  power  is  not^>^  se  notice  of  an  adverse  chum  of  right  to  so 
use  said  water.' 

The  mere  nse  of  the  water  of  a  stream,  during  a  season  of  Sund- 
ance, and  without  objection  by  a  riparian  proprietor  who  is  injured 
thereby,  is  not  an  adverse  nse  upon  which  a  presmption  can  be 
founded.* 

■  Brace  v.  Yale,  99  Mass.  48S.  v.   Hancock,  8;  Cal.  3ig.  Z36,  34  Pac. 

■Williams  t.  Wadsworth,  51  Conn.  Rep.  645;    American  Co.  v.   Bradford, 

377.  37  Cal.  360;  Vllet  V.  Sherwood.  35  Wi«, 

•Beltnap  v.  Trimble,  3  Paige,  S77;  asg,   38   Wis.   159;    Gilford   v.   Winne- 

Norton   v.   Volentine,    14  Vt.   239,   39  piseogee    Lake    Co.,   ja    K.    H.    363; 

Am.  Dec.  330.  Authors   v.   Brjant,   33   Nev.   34a,   38 

'Green    Bay    tc   M.    Canal    Co,   v,  Pac.  Rep.  439. 
Kaukauna  Water  Power  Co.,  90  WU.        '  Aoabeim  Water  Co.  v.  Semi-Tropic 

370,  61  N.  W.  Rep.  I13I.  Water  Co.,  64  Cal.  185,   30  Pac.  Rap. 

'  §§  164,  lU  i  Alta  Land  &  W.  Co.  633. 
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BIGHTS   ACQDIBED   BY   PBESCKIPTION.  [§  799. 

In  a  enit  by  a  lartdowiter  a^iiainst  the  owner  of  adjacent  land  for 
the  interraption  of  an  easement,  it  appeared  that  for  more  than  forty 
years,  and  as  far  back  ae  hie  living  memory  went,  the  occnpiere  of 
plaintifi's  land  had  been  in  the  habit  of  passing  over  defendant'e 
land  to  a  brook  which  lay  on  the  other  side  of  that  land,  and  of 
damming  up  the  brook,  when  necessary,  so  as  to  force  the  water 
into  an  old  artificial  water-course  which  ran  across  defendant's  land 
to  plaintiff's  land.  They  did  this  for  the  purpose  of  supplying 
their  cattle  with  water,  whenever  they  wanted  the  water,  except 
when  the  owners  of  defendant's  land  used  the  water,  as  they  did  at 
certain  seasons  of  the  year  for  irrigation.  It  was  held  that,  upon 
this  evidence,  the  jury  were  warranted  in  inferring  an  user  as  of 
right,  by  the  occnpiers  of  plaintiff's  land,  of  the  easement  on 
defendant's  land.* 

An  easement  in  a  drain  cannot  be  acquired  by  prescription  unless 
the  owner  of  the  servient  estate  has  actoal  knowledge  of  the  adverse 
use.  If  the  drain  is  not  open  and  visible,  knowledge  of  its  existence 
will  not  be  presumed.' 

A  servitude  of  drainage  through  a  canal  or  ditch  is  continuous 
and  apparent  and  may  be  acquired  by  prescription.* 

799.  An  easement  for  the  Sow  of  water  through  an  ftrtifloial 
water-oouTse  upon  the  land  of  another  may  be  acquired  by  prescrip- 
tion.* 

If  it  appears,  however,  that  the  enjoyment  of  such  right  of  drain- 
age through  the  land  of  another  was  not  adverse  but  merely  permis- 
aive,  or  that  the  drain  was  kept  open  on  the  servient  estate  for  the 
use  of  the  owner,  no  easement  can  be  acquired  by  prescripiton.* 

The  right  to  nse  a  ditch  through  the  land  of  another  for  the  pur- 
pose of  drainage  may  be  acquired  by  adverse  use  for  twenly  years 

'  Beeston  v.  Weate,  5  El.  &  Bl.  9S6.  W.    Rep.   367;    Gregory   v.    Bnsh,   64 

•Treadwell  v,  Inslee,  lao  N,  Y.  458,  Mich.  37,  31  N.  W.  Rep.  90;  Kenncdj' 

34  N.  E.  Rep.  651.  T.  McCollam's  Succession,  34  La.  Ann. 

'Level  V.  L&peyrollerie,  39  La.  Ann.  56S;  Wheatley  v.  Chrisman,  34  Pa.  St. 

3IO.  I  So.  Rep.  67a.    See  g  US.  agS,  64  Am.  Dec.  657. 

'WrightT.  Williama,  I  M.  &W.  77;  'Smith     v.    Miller,    it    Gray,    145; 

Gaved  V,  Martyn.   19  C.  B.  N.  S.  733;  White  v.  Chapin,  la  Allen,  516;  Swett 

White  T.  Cbapio,  12  Allen,  516;  Pres-  v.  Cults,  50  N.  H.  439,  9  Am.  Rep.  376; 

coti  V.   White,   31   Pick.   341,  33  Am.  Stoddard  v.   Filgur,  31   III.  App.  sOo; 

Dec.  366;  Cary  v.  Daniels,  5  Met.  336,  White  v.  Sheldon,  35   Hun.  193;  Dun- 

338 ;  Wukins  V.   Feck,  13  N.   H.   360;  hara  v.  Joyce,  139  Mo.  5,  31  S.  W.  Rep. 

Leidlei:]  v,  Meyer,95  Mich.  586,  55   N.  337- 
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§  800.]  WATKB. 

or  other  preecriptive  period.  Such  oae  ia  evidence  of  an  antecedent 
grant.' 

And  BO  an  easement  may  be  acquired  to  use  an  artificial  canal 
throngli  the  land  of  another  to  divert  the  water  of  a  stream  to  a 
mill.'  Snch  easement  maj  be  appurtenant  to  the  mill,  and  this  wilt 
paea  with  the  mill  npon  a  convejance  of  that.' 

A  right  of  drainage  acquired  by  prescription  does  not  give  the 
right  to  drain  an  increased  quantity  of  water  and  thereby  cause  dam- 
age to  the  servient  estate  by  overflows.*  The  beneficial  use  of  a  ditch 
for  a  length  of  time  sufficient  to  raise  a  presumption  of  a  grant  of 
the  right,  gives  no  right  to  use  another  ditch  differing  therefrom 
materially  either  in  locality  or  dimension.' 

The  right  to  use  the  water  of  an  artificial  aqueduct,  or  of  a  well, 
may  be  acquired  by  an  uninterrupted  nee  of  it  for  twenty  years.* 
The  right  so  acquired  is  of  course  limited  te  the  extent  and  manner 
of  such  use  during  that  period. 

800.  A  r^ht  to  set  back  -water  over  another's  land  may  be  so- 
qnired  by  prraoription,  but  only  to  the  extent  to  whioh  the  land  is 
habitually  and  luoally  overflowed.^  It  is  the  height  of  the  water, 
and  not  of  the  dam,  that  gains  the  right  by  prescription,*  It  is  the 
height  of  the  water  as  ordinarily  and  usually  kept  in  the  dam,  when 
in  rep^r,  ttiat  fixes  the  height  acquired  by  prescription.     It  is  not 

'White  V.  Chapin,  13  Allen,  Sl6;  aid,  14  Barb.  46a;  WilliamB  v.  Barber, 
Prescotl  V,  White,  21  Pick,  341,  32  104  Mich.  31,  ta  N.  W.  Rep,  155;  Conk- 
Am.  Dec.  a66;  Crittenton  v.  Alger,  11  lin  v.  Boyd,  46  Mich.  56.  9  N.  W.  Rep. 
Met.  i3i;  (^ary  v.  Daniels,  5  Met.  236.  134;  Gregory  v.  Bush,  64  Mich.  37,  31 

*  Nuttall  V.  Bracewell,  L.  R.  a  Ex.  i,  K.  W.  Rep.  90;  Shearer  v,  Middleton, 

•  Holker  V.  Porritt,  L.  R.  10  E>.  sg.  83  Mich.  6ai,  50  N.  W.  Rep.  737;  Hoag 
•Osten  V.  Jerome,  93  Mich.   196,  53  v.  Place,  93  Mich,  450,  53  N,  W.  Rep. 

N.  W,  Rep.  7.  617;  Comwell  Manuf.  Co.  v.  Swift.  B9 

'  Porter  v.  Durham,  74  N.  C.  767,  Mich,  519.  50  N.  W.  Rep.  1001. 
•Cole  V.   Bradbury,  86  Me.   380,29        'Griffin   v.    Bartlett,    55    N.   H.   119. 

Atl.  Rep,  1097;  Dority  v.  Dunning,  78  1J3;  Town  v,  Faulkner,  56  N,  H.  255. 

Me.   381;    Tinkham  v.   Arnold,  3  Me,  361;    Gilford    v.    Winnipiseogee    Lake 

120;  Wakins  v.  Peck.  13  N.  H.  360,  40  Co..   53   N,   H.  262;  Sargent  v.  Siark, 

Am.  Dec.  156;  Eliason  v.  Grove  (Md.).  13   N.  H.  333;    Carlisle   v.  Cooper,  19 

36  Atl.  Rep,  644;  Ormsby  V.  Pinkenon,  N.J.   Eq.   356;    Cooper  v.  Carlisle,   17 

159  Pa,  Si,  458.  33  W,  N,  Caa.  565,  38  N,  J.  Eq.  s^S;  Stiles  v.  Hooker,  7  Cow. 

Atl.  Rep,  300.  366;  Mertz  v.  Dorney,  3S  Pa,  St.  519; 

'  Branch  v.  Doane,  17  Conn,  403,  iS  Lacy  v.  Arnett,  33   Pa,  St.  169:  Sabine 

Conn.   333;    Ohio    &    M,    R,    Co.    v,  v.   Johnson,   35   Wis.    185;     Smith    v, 

Eiliou,  34  III.  App.  589;  Hart  v.  Vose,  Russ,  17  Wis,  237. 
19  Wend,  565;   Townsend  v,  McDon- 
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BIQHTS   ACqUIEED   BY    PRESOEIPTION,  [§  801,  803. 

necessary  that  the  water  should  be  kept  constantly  in  the  dam  to  its 
full  capacity;  not  that  the  dam  shoiild  always  be  kept  in  perfect 
repair.  But  if  the  dam  is  permitted  for  a  considerable  time,  such 
as  one  or  two  years,  to  be  out  of  reptur,  bo  as  not  to  injure  the  land 
above  it,  that  time  will  not  be  counted  in  the  prescription ;  the  pre- 
scription is  interrupted  and  must  commence  anew.  "  This  rule 
must  apply  only  to  such  dams  as  are  permanent,  and  to  such  gates 
and  movable  ports  as  are  constantly  used  and  kept  in  their  places 
to  raise  the  height  of  the  water.  Bou^  or  gates  that  are  only  used 
in  seasons  of  low  water,  so  as  to  increase  the  water  in  the  mill-pond 
without  overflowing  the  lands  above,  and  used  at  intervals  only, 
cannnot  gain  the  right  to  keep  the  dam  at  the  height  to  which  they 
raise  it,  if  that  will  make  the  level  of  the  water  upon  the  lands  of 
the  upper  proprietor  higher  than  maintained  for  the  period  of 
twenty  years.  Such  boards  may  be  used  for  twenty  years  with  such 
care  and  judgment  as  to  do  no  injury  to  the  lands  above,  and  when 
permanently  added  to  the  dam  destroy  them. "  * 

BOl.  ^nw  extent  of  the  easement  of  Qowage  acquired  by  pre- 
soription  is  measured  by  the  extent  aad  mode  of  use  daring  the 
period  of  prescription. "  * 

The  right  may  in  this  way  be  limited  to  a  particular  season  of  the 
year.  "As  where,  for  example,  according  to  the  ciietom  of  the 
country,  a  saw-mill,  or  other  mill,  has  been  kept  up  in  the  winter 
only,  and  the  mill-owner  has  uniformly  been  accu6tomed  to  draw 
ofE  the  water  sufficiently  early  in  the  spring  to  allow  the  growth  of 
a  crop  of  grass,  and  to  continue  it  down  until  the  hay  is  cut  and 
got  in,  it  must  be  regarded  as  establishing  a  right  to  a  winter  privi- 
lege only,  and  not  a  constant  privilege;  and  then,  flowing  the  land 
through  the  year  must  be  considered  as  a  new  use,  and  not  within 
the  mill-owner's  prescriptive  right."' 

B02.  There  is  a  difference  of  opinion  whether  an  easement  of 
fiowage  by  a  dam  of  a  fixed  and  oonstant  height  is  limited  by  the 
height  of  the  dam,  as  ordinarily  used,  or  by  the  actual  height  of  the 
water  during  the  prescriptive  period;  and  the  decisions  in  Masea- 

'  Carlisle  v,  Cooptr,  19  N.  J.  Eq.  256,  ion,  44  N.  H.  78:  Hall  v,  Augsbury,  46 

363.  per  Zabriskie,  Ch.,  citing  Marcly  N.  Y.  633. 

V.  Shults,    29  N.   Y,    346,    affirmed    in  'Cowell   v,  Thayer,  5   Mel.  253,  per 

Horner  v.  Stillwell,  35  N.  J.  L.  307.  Shaw,  C.  J.     And  see  Bolivar  Manuf. 

*g  800;   Cotton   v.  Pocassel  Maouf.  Co.  v.  Kepousel  Manuf.  Co.,  16  Pick. 

Co.,  13  Mel.  439;  Burnham  v.  Kemp-  241. 
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chusetts  tmd  a  few  other  States  are  somewhat  at  Tariaoce  with  the 
text  and  decisions  of  the  preceding  section.  "  On  the  whole,"  said 
Chief  Justice  Shaw,  ' '  we  think  the  trae  mle  is  this,  that  when  one 
has  acquired  a  prescriptive  right  to  a  constant  nnill  privilege  by 
keeping  up  and  neing  a  dam  more  than  twenty  years,  which  dam,  in 
its  Qsnal  operation,  wonld  raise  the  water  to  a  given  height,  and  has 
used  it,  at  his  own  pleasure,  at  that  height,  without  any  claim  of 
right  on  the  part  of  any  other  person  to  have  it  drawn  or  kept 
down  for  any  part  of  the  year,  or  upon  any  definite  occaaon,  he 
has  a  right  to  retain  it  at  the  same  height,  although  from  the  former 
leaky  condition  of  the  dam,  the  mde  oonstmction  of  the  machinery, 
or  the  lavish  use  and  waste  of  the  stream,  the  water  has  not  in  fact 
been  constantly  or  nsually  kept  up  to  that  height.  If,  therefore, 
he  repairs  the  dam,  withont  so  changing  it  as  to  raise  the  water 
higher  than  the  old  dam,  when  tight  and  in  repur,  wonld  raise  it 
or  usee  it  in  a  different  mode,  and  thereby  keeps  np  the  water  more 
constantly  than  before,  it  is  not  a  new  use  of  the  stream,  for  which 
an  adjacent  owner  oaa  daim  damages,  bnt  a  nse  conformable  to  his 
preecripllTe  right."  *  This  roling  was  confirmed  by  titie  same  court 
in  a  case  in  which  the  same  eminent  judge  further  said:  "  It  is  not 
the  actual  height  of  the  dam  which  will  regulate  the  prescriptive 
right  of  the  party  holding  it,  but  its  efficient  height,  according  to 
its  stmcture  and  operation,  to  maintain  the  height  of  the  water 
when  in  repair  and  in  good  order;  and  although  ^e  water  actually 
raised  by  it  may  to  some  extent  vary  from  one  season  or  one  year 
to  another,  owing  to  the  tightness  of  the  dam,  the  mode  of  using  the 
water,  the  different  seasons,  as  being  dry  or  wet,  and  the  like,  yet 
these  considerations  are  too  variable  and  uncertain  to  be  adopted  or 
relied  on  as  the  basis  of  a  right  acquired  by  grant  or  prescription. 
We  think,  therefore,  the  efficient  height  of  the  dam,  in  its  ordinary 
action  and  operation,  measures  and  limits  the  claim  of  the  mill-owner 
to  raise  and  appropriate  the  mill  power  of  the  stream."  * 
803.  One  may  aoqulre  bjr  preeoription  tlie  r^ltt  to  flow  watw  aa 
.  high  aa  hifl  dam  will  raise  it  when  there  is  sufficient  water,  though 
much  of  the  time  the  water  in  the  dam  is  not  kept  at  its  full  height 
by  reason  of  the  insufficiency  of  water.  "  The  water  may  be  liable 
to  great  fluctuations,  and  if  in  substance  it  is  alleged  that  it  was 

'  Cowell  V.  Thayer,  5  Met.  353,  338.       v.  Shults,  3g  Barb.  600,  and   Baker  »- 
'Ray  V.  Fletcher,  la  Cu»h.  aoo,  ao8.     McGuire,  S3  Ga.  145. 
This  ruling  is  also  followed  in  Hynds 
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BIGHTS  ACQUIRED    BT    PBESCBIPTtON.  [§  804. 

kept  up  as  high  ae  their  dam  would  raifie  it  when  there  was  water, 
its  being  drawn  by  the  pMntifie  for  their  own  purposes  wonld  not 
prevent  their  acquiring  a  right  to  the  extent  of  their  claim."  * 

A  lower  riparian  owner  may  acquire  by  prescription  the  right  to 
flow  the  land  of  an  upper  riparian  owner  by  erecting  and  maintain- 
ing a  dun,  which,  with  the  knowledge  of  the  upper  proprietor, 
floods  his  lands.*  A  railroad  company,  by  maintaining  for  the  pre- 
scriptive period  without  interruption  an  embankment  to  keep  the 
water  from  its  right  of  way,  which  has  the  effect  to  throw  the  water 
back  upon  higher  and  adjoining  land^,  acquires  the  right  to  continne 
to  flow  snch  lands.* 

B04.  Hie  owners  of  a  dam  on  a  stream  may  acquire  a  presorip- 
tive  Tight  to  use  flash  boards  on  their  dam,  to  a  lieight  that  does 
not  materially  interfere  witb  a  mill  higher  up  the  stream  by  flowing 
back  water  upon  the  mill  wheel ;  and  such  a  right  as  acquired  by 
the  exercise  of  it  for  more  than  twenty  years  though  the  practice 
had  been  for  the  proprietor  of  the  lower  dam  to  remove  the  flash 
boards  when  requested  by  the  upper  mill-owner  to  do  so,  one  board 
being  generally  left  on  without  objection.  The  right  in  such  case 
is  measured  and  limited  only  by  such  a  use  of  the  flash  boards  as 
does  not  materially  interfere  with  the  water  wheel  of  the  upper 
mill.* 

A  prescriptive  right  to  raise  the  water  of  a  mill  pond  during  the 
summer  months,  so  far  as  can  be  done  without  injuring  the  grass  of 
meadows  above  the  dam,  is  not  established  by  the  practice  for  more 
than  twenty  years  of  nailing  flash  boards  on  the  dam  for  short  periods 
during  those  months  when  the  water  did  not  hurt  the  grass,  and  a 
single  instance  of  refusing  to  draw  oCE  the  water  upon  the  plaintiff's 
request,  are  all  the  circumstances  relied  upon.  "  The  occasional  use 
of  flash  boards  in  the  summer  for  short  periods  as  an  exception  to 
the  general  rule  not  to  keep  them  up  during  that  part  of  the  year, 
does  not  amount  to  the  open,  uninterrupted  and  adverse  use  neces- 
sary to  establish  a  prescriptive  right."  * 

'  Wlnnipiieogee   Laice    Company   v.  '  Hall   v.  Angabury,   46   N.  Y.  63a- 

Young,  40  N.   H.  430,  436,  per  Bell,  And  see  Marcly  v.  Sbutti,   3g  N.  Y. 

C.  J.  346;  Sumner  v.  Tileston,  7  Pick-  19B; 

*  Cooper    V.    Barber,   3    Taunt.    99;  Gr[gsby  v.  Clear  Lake  W.  Co.,  40  Col, 

Costello  T.  Harris.  161  Pa.  St.  397,  396. 

'  Louisville  &  N.  R.  Co.  v.  Moasman  *  Pierce   v.   Travels,   97   MaM.   306, 

90  Tenn.  157,  16  S.  W.  Rep.  64.  309,  per  Foster,  J. 
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806.  Ho  easement  can  orclinanly  be  aognired  tor  tbo  flow  of 
■urftoe  water  over  the  natural  fooe  of  tiie  eartti.  The  fact  that 
earface  water  has  flowed  from  an  upper  estate  over  a  lower  estate 
for  twenty  years  gives  the  owner  of  the  latter  no  prescriptive  right 
t«  a  continued  flow  of  such  water.  The  owner  of  the  upper  estate 
may  use  all  the  water  or  may  construct  druna  which  will  cut  off 
BVLch  flow.'  The  owner  of  the  lower  land  may  use  his  own  land  as 
he  will,  although  the  natural  flow  of  the  surface  water  may  be 
stopped  and  the  water  set  back  upon  the  upper  estate,  after  the 
natural  flow  has  contdnned  any  length  of  time.' 

For  the  same  reason  no  right  to  the  use  of  percolating  or  sobter- 
ranean  water  can  be  acquired  by  prescription.' 

In  a  few  cases,  however,  it  has  been  held  that  the  right  to  have 
iurface  water  from  one  estate  flow  over  another  may  be  acquired  by 
prescription.*  Whether  a  lower  estate  owes  the  servitude  of  a 
natural  flowage  to  an  upper  one  in  the  first  instance  or  not,  snch  an 
easement  may  be  acquired  by  prescription ;  and  evidence  that  the 
surface  water  from  the  upper  estate  had  run  over  the  lower  estate 
for  more  than  twenty  years,  and  the  owner  of  the  lower  estate  had 
knowledge  of  such  flowage  for  the  entire  period,  and  that  work  had 
been  done  in  clearing  and  improving  the  channel,  is  snflScient  to 
establish  the  right  by  prescriptiou,* 

Where  the  owner  of  a  parcel  of  land  located  in  a  city  and  upon  a 
public  street,  tlie  surface  of  which  land  is  so  depressed  as  to  allow 
the  surface  water  on  a  portion  thereof,  as  well  as  the  waters  on  an 
adjoining  lot,  to  collect  in  such  depression,  and  to  flow  to  the  public 
street  over  the  other  portion,  sells  the  portion  on  which  the  waters 
so  collect,  and  ret^ns  the  balance,  and  the  waters  are  permitted  to 
collect  and  flow  in  the  same  direction,  crossing  the  dividing  line 
between  the  lot  sold  and  the  one  retained  at  the  same  place,  for  over 

'  Greairex  v.  Hayward.  8  Exch.  391 ;  as  Pa.  St.  538,  64  Am.  Dec.  731 ;   Roaih 

Wood  V.  Waii(i,3  Exch.  748;  Rawstron  v.  Driscoll,  20  Conn.  533;  Chaifield   v. 

V,  Taylor,  II  Exch.  369;  Chaaemore  V.  Wilson,    28    Vt.    49,    S5:     Fratier    v. 

Richards,  7  K.  L.  Cas.  349.  Browa,  13  Ohio  Si.  394;  Delhi  v.  You- 

•  White   V.   Chapin,    la    Allen,   516;  mans,  jo  Barb.  316. 
Dickinson   v,  Worcester.  7   Allen.  19;        •  Ross  v.  Mackenej',  46  N.  J.  Eq.  140. 

Parks  V.   Newbuiyport.   10  Gray,  38;  iB  Atl.  Rep.  685. 

Whil«  V.  Sbeldoo,  38  N.   Y.  St.  Rep.        '  Conklia   t.  Boyd.  46  Mich.  56,  9  N. 
W.   Rep.    134:    Boyd   v.    Conklin.    54 
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47S.  W.   Kep.    134:    Boyd   v.    Conl 

>  Elst«r  V.  Springfield,  49  Ohio  St.  8a,    Mich.  583.  ao  N,  W.  Rep.  595. 
30  N.  E.  Rep.  274;  Wheatley  v.  Baugh 
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twenty  yean,  the  owner  of  the  lot  bo  retained  will  be  prohibited  by 
injunctioD  from  obstmcting  the  flow  of  said  water.  The  fact  that 
during  all  the  period  of  time  named  the  complainant  and  his  grantors 
bad  the  snrface  of  hb  lot  over  which  the  water  flowed  covered  with 
brick,  BO  tliat  no  channel  was  cnt  in  the  soil,  doee  not  lessen  his 
rights.^ 

806.  One  may  acquire  bjr  length  of  luer  the  right  to  hare  rain- 
water drop  trora  the  eaves  of  his  house  on  to  the  land  of  his 
neighbor.'  He  does  not  lose  this  easement  by  rebuilding  his  honse 
and  carrying  the  wall  abutting  his  neighbor's  land  to  a  slightly 
greater  height  than  before,  and  consequently  raising  the  height  of 
the  eaves  from  the  ground  to  the  same  extent.  The  easement  is  not 
destroyed  unless  there  has  been  a  snbstantial  variance  in  the  mode 
or  extent  of  the  ni«r  or  enjoyment  of  it,  so  as  to  throw  a  greater 
bnrden  on  the  servient  tenement.  To  have  this  effect  there  must  be 
an  additional  or  different  servitude  and  the  change  must  be  a 
material  one.  To  hold  that  any  slight  variation  in  the  enjoy- 
ment of  the  easement  destroys  it,  would  virtually  do  away  witii  sU 


The  right  to  discharge  water  from  a.  building,  by  means  of  spouts 
upon  the  land  of  another  may  be  acquired  by  prescription,*  but  in 
order  to  accompli^  this  the  discharge  of  the  water  must  have  been 
under  an  assertion  of  right  on  the  part  of  tie  owner  of  a  building 
and  not  merely  by  the  suSerance  of  the  owner  of  the  land  upon 
which  the  waters  discharged.  One  claiming  a  prescriptive  right 
to  have  water  from  a  building  on  his  land  discharged  upon  the  land 
of  another  must  show  an  open  continuous  and  adverse  use  of  such 
servitude  for  twenty  years  or  such  other  prescriptive  period  as  has 
been  adopted  in  the  State.  If  such  discharge  of  water  has  been 
occasioned  by  an  artificial  structure  upon  the  land  of  the  party  claim- 
ing the  easement,  the  burden  is  not  sustained  by  proof  that  such 
structure  had  been  in  the  same  condition  for  more  than  twenty 
years.' 

'  Ross   V.   MaclEcney,   46  N.   J.   Eq.  i6a,  166,  per  Grove,  J.,  citing  Hall  v. 

140.  iS  Atl.  Rep.  68s;  Earl  v.  De  Hart,  Swift.  4  Bing,  N,  C.  381;  Heath  v. 

13  K.  J.  Eq.  aSo,  7a  Am.  Dec.  395.  Bucknall,  L.  R.  E  Eq.  I,  5. 

*S  170;  Harvey  v.  Walters,  L.  R.  §  *  Conner  v.  Woodfill.  136  Ind.  85,  35 

C.  P.  162;  Eaton  V.  Evans,  115  Mass.  N.  E.  Rep.  S76. 

304;  Neale  v.  Seeley,  47  Barb.  314.  ■  Hoocen  v.  Barnard,  137  Mass.  36. 

•  Harv«r  V.  Walters,  L.   R.  S  C.  P. 
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B07.  OiLe  using  an  utifloial  water-ooursa  made  by  anotiier  for  s 
ptupoae  not  of  a  permanent  nature  aoqnlrea  no  right  by  presorip- 
ti<m  to  have  it  oontlnned.  Where  one  for  his  own  convenience 
diBchargeB  surplus  water  apon  his  neighbor'B  land  by  an  artificial 
water-conrse  he  obtaina,  at  the  expiration  of  the  statutory  period,  a 
right  to  continne  to  discharge  it,  but  the  neighbor  acquires  no  right 
to  insist  npon  the  continuance  of  the  flow.  "  The  reason  for  this 
is  that  the  easement  arises  for  the  benefit  of  the  land  from  which 
the  water  is  discharged  and  contiunes  to  exist  because  of  the  con- 
tinnanoe  of  the  benefit  of  that  land  and  for  that  purpose  alone.  It 
is  no  concern  of  the  owner  of  the  dominant  tenement  what  use  ia 
made  of  the  water  by  the  owner  of  the  servient  tenement  after  it  is  dis- 
chai^ed  upon  him ;  he  has  no  right  to  interfere  with  any  oae  to  which 
the  owner  of  the  servient  tenement  may  choose  to  pnt  it  and  no  means 
of  doing  so  except  by  terminating  his  own  easement. ' ' '  Thus  the  user 
of  a  stream  of  water,  produced  by  the  artificial  draining  of  a  mine, 
for  twenty  years  or  more  gives  no  right  to  the  party  using  it  as 
against  the  owners  of  the  mine,  or  the  persons  who  constructed  the 
water-course,  to  have  the  stream  coDtinued  in  the  same  channel,' 

The  Btune  doctrine  is  declared  in  the  American  cases.* 

SOS.  An  artifioial  ohannel  in  plaoe  of  the  natural  ohannel  cannot 
be  cdunged  to  the  detriment  of  those  who  have  enjojod  the  new 
ohannel  for  the  presoriptiTe  period.  If  a  riparian  proprietor 
changes  the  natural  flow  of  the  stream,  other  proprietors  favorably 
affected  by  the  change  may  acquire  an  easement  in  the  new  water- 
course by  prescription,  so  that  the  flow  of  the  water  cannot  be 
changed  back  to  its  original  condition.*  Thus  if  one  diverts  a  stream 
into  a  new  channel  in  which  it  continues  to  run,  with  the  acquies- 
cence of  the  other  proprietors  affected  by  the  change,  for  so  long  a 
time  that  new  righte  may  be  presumed  to  have  accrued,  the  stream 

'  Arkwright  V.  Gell,  s  M.  &  W.  303;  Pac,  Rep.  685;  King  v.  Chicago  B,  ft 

Oliver  v.  Lockie,  36  Ont,  a8,   34,  per  Q.  R.  Co.,  71  Iowa,  696,  aq  H.  W,  Rep. 

Street,  J.;  Mason  v.  Shrewsbury  R"y  406;  Peter  t,  Caswell,  38  Ohio  St.  518; 

Co.,  L.  R.  6  Q.  B.  S78,  per  Cockburo,  Gormley  v.  Sandford,  53III.  is8;Cunis9 

C.  J. ;  Gaved  v.  Manyn,  19  C.  B.  N.  S.  v,  Ayrault,  47  N.  Y.  73. 

732;  Greatrex  v.  Ka^ward,  8  Ex.  391;  'Shepardson  v.   Perkins,   58   N.    H. 

SlaSordsbirc  &  Vf,  Canal  v.  Birming-  354;  Belknap  v.  Trimble,  3  Paige,  S77> 

ham  Canal,  L.  R.  i  H.  L.  354.  605;  Mathewson  v.  Ho&man,  77  Mich. 

•  Rawstron  v.  Taylor,  11  Exch.  369;  430,  434.  43  N,  W.  Rep.  879;  DeUney 
Arkwright  v.  Cell,  5  M.  &  W.  203;  v,  Boston,  3  Harr.  (Del.),  489;  Middle- 
Wood  V,  Waud,  3  Ex.  748.  ton  v.  Gregorie,  3  Rich.  L.  631;   Smith 

■Green  v.  Caroita,  73  Cal.  367,  13  v.  Yonmaos  (Wis.),  70  N.  W.  Rep.  tii;. 
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cannot  be  retamed  to  its  former  channel  to  the  injur;  of  each  other 
proprietors.' 

If  the  artificial  channel  has  been  made  to  serve  as  a  permanent 
channel  and  the  flow  of  the  water  has  contiDned  for  the  period  of 
prescription,  owners  of  land  through  which  it  flows  may  acquire  the 
right  to  nee  the  water  and  the  artificial  channel  aa  if  it  were  a 
natoral  stream.* 

A  mill-owner  constmcted  a  dam  and  dng  a  mill-race  in  snch 
manner  Uiat  the  waters  of  the  stream  were  diverted  from  their 
ancient  channel  and  flowed  through  the  race.  He  maintained,  how- 
ever, at  all  times,  a  flood-gate  for  the  purpose  of  retnming  the 
waters  to  their  natural  diannel  whenever  repairs  upon  his  mill 
should  make  it  necessary.  He  and  his  grantees  continued  to  flow  the 
water  through  the  race  for  a  period  of  more  than  twenty-one  years, 
during  which  time  the  water  was  occasionally  and  temporarily 
restored  to  the  ancient  channel.  This  channel  had,  by  long  disuse, 
become  obstructed  and  partially  filled,  bo  that  it  was  not  sufficient 
to  carry  off  all  the  water  which  originally  passed  through  it.  For 
the  purpose  of  repairing  the  mill,  its  owners  opened  the  gate  and 
restored  the  water  to  the  ancient  channel  which  flooded  the  land  of 
the  plaintiff  who  had  purchased  from  the  mill-owner,  and  injured 
her  crops.  It  was  held,  that  nothing  in  the  condition  of  things,  or 
in  the  acts  of  the  parties,  at  the  time  of  the  plaintiff's  purchase, 
showed  that  the  use  of  the  ancient  channel  had  been  permanently 
abandoned ;  and  the  mill-owners  still  retained  the  right  to  restore 
the  water  to  its  old  channel  whenever  the  repairs  of  their  mill 
rendered  such  course  necessary  and  advisable.^ 

809.  Whether  an  easement  oan  be  ezohanged  by  parol  for 
another  easement  of  the  same  kind,  and  the  time  of  enjoyment  of 

'Woodbury  v.  Short,  17  Vt,  387,  44  58  N,  H.  354;  Belknap  v.  Trimble,  3 

Am.  Dec.  344;  Norton  v.  Volentine,  14  Paige,  577;  Townsend  v.  McDonald,  14 

Vt.  339,  346,  39  Am.  Dec.  aao;  Ford  v.  Barb.  460;  Prescott  v.  While,  at  Pick. 

Whitlock,  37  Vt.  165.  341,  33  Am.  Dec.  366;  Fleming's  App., 

'  Holker  v.  Porritt,  L.  R.  B  Ex.  107,  65   Pa.  St.  445;    Reading  v.  Althouse, 

L.  R.  to  Ex.  59;  Gaved  t.  Martyn,  19  93  Pa.  St.  400;  Freeman  v.  Weeks.  45 

C.  B.  N.  S.  733;  Beeston  v.  Wealc,  5  Mich.  335,  7   N.  W.  Rep.  904:    Bowoe 

EI.  &  B.  986;  Ivimey  v.  Siocker,  L,  R.  v.  Deacon,  33  N.  J,  Eq.  459:  Weatherby 

I  Ch.  396;  Nuttall  V.  Bracewell,  4  H.  v.   Meiklejohn.   56  Wis.  73.  13  N.  W. 

&    C.    714;    Adams   v.    Manning,  48  Rep.  697;   Ford  v.  Whitlock,   2J   Vt. 

Conn.  477;  Delaney  v.  Boston,  a  Harr.  365;  Woodbury  v.  Short,  17  Vt.  387.  44 

(Del.),4S9:  Murchiev.Gaies, 78Me.300.  Am.  Dec.  344. 

4  Atl.  Rep.  69S;  Shepardson  v.  Perkins,  *  Peter  v.  Caswell.  38  Ohio  St.  siB. 
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one  can  be  added  to  the  odier  to  make  ont  the  time  neceeeaiy  for 
requiring  title  by  prescription,  ia  a  qneetion  npon  which  there  is 
Bome  diversity  of  opinion,  though  it  is  largely  a  qnestion  of  fact 
whether  the  one  easement  is  snbstuitially  the  same  ae  the  odier. 
Thus,  where  the  owner  of  land  need  a  ditch  for  the  drainage  of  water 
from  his  land  over  that  of  another  for  sixteen  years  when  a  new 
ditch  was  made  near  the  former,  the  old  one  being  filled  np,  and  he 
had  the  nse  of  the  new  ditch  for  five  years,  it  was  held  that  he  did 
not  thereby  acquire  a  prescriptive  right  to  use  the  new  ditch,  as  tihe 
time  of  the  use  of  the  new  ditch  coold  not  be  added  to  the  time  of 
the  use  of  the  old  one  to  make  a  prescriptive  period  of  twenty 
years.' 

BIO.  The  same  principle  has  been  applied  to  changes  in  tha 
level  of  a  lake  or  pond,  when,  by  means  of  a  dam,  the  level  has 
been  raised  by  a  mill-owner  for  the  pm^oses  of  his  mill,  and  con- 
tinued for  many  years  at  this  higher  level.  Thus,  where  the  natural 
outlet  of  a  lake  was  closed,  and  ui  artificial  outlet  made,  near  which 
a  dam  for  milling  purposes  was  constructed  and  maintuned  for  forty 
years,  whereby  the  water  was  caused  to  fiow  back  over  the  lands  of 
other  riparian  owners,  rendering  their  lands  valuable  as  pleasure 
resorts,  the  dam  owner,  so  long  ae  he  retains  his  easement,  hae  no 
right  to  lower  the  water  below  the  level  of  the  lowest  point  at  which 
it  has  been  dming  said  period,  so  as  to  leave  the  shores  marshy  and 
nnhealthful,  and  impair  the  value  of  the  riparian  property.' 

No  doubt  the  proprietor  who  has  diverted  a  stream  into  a  new 
channel  or  raised  the  level  of  a  lake  and  by  continuance  of  the 
change  has  acquired  an  easement  to  maintain  the  changed  condition, 
may  abandon  the  use  of  his  easement,  as  he  is  not  bound  by  any  law 
or  agreement  to  continue  its  exercise.^  But  if  there  has  been  no 
abandonment  or  surrender,  he  is  required  to  keep  the  flow  of  water 
or  the  level  of  the  lake  in  the  condition  in  which  he  has  maintained 
it  for  the  prescriptive  period.* 

'  Totel  V.  Bonnefoy,  133  111.  653,  14  •  Mason  v.  Shrewsberr  *  H.  R.  Co., 
N.  E.  Rep.  687.  L.  R.  6  Q.  B.  578. 

*  Smilh  V.  Youmans  <Wis.),  ;o  N.  W.        *  Smith  v.  Youmans  (Wli.)  70  N.  W. 
Rep.  1115.    And  see  Cedar  Lake  Hotel    Rep.  iiis 
Co.  T.  Cedar  Creek  Hydraulic  Co.,  79 
Wis.  397,  48  N.  W.  Rep.  371. 
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CHAPTER  XVII. 


BBPAntS   AND  ALTERATIONS. 


I.  Repairs  and  nnewals  !□  geoeral,  I  III.  Alteratloas  by  the  owners  of  the 
8ti-Sis.  lervlent  estate.  830-833. 

II.  Alterations   by   the  owner  of  the 
domlaant  estate,  B36-S39.  I 

I.  Sepairs  and  Renewalt  m  QeMral. 

811.  Brery  easement  inoludeat'aeoondary  eaaementfl,"  moh  as 
the  right  to  enter  upon  the  Berrient  tenement  and  make  repairs, 
and  to  do  such  thingB  as  are  necessary  for  the  fall  exerciee  of  the 
right;  but  BQch  aeeondary  easements  can  be  exercised  only  when 
neceasarj,  and  in  snoh  a  reasonable  manner  as  not  to  nrndlesely 
increase  the  harden  upon  the  servient  tenement.  The  owner  of  the 
dominant  tenement  can  make  no  alteration  in  his  mode  of  enjoying 
the  easement  which  will  increase  its  burden.  He  has  no  right  to 
commit  a  trespass  upon  the  servient  tenement,  as  he  does  when  he 
enters  npon  that  tenement  and  extends  a  ditch,  which  he  has  acquired 
the  right  to  muntain,  either  by  grant  or  prescription,  beyond  the 
limits  fixed  by  the  grant  or  by  use.* 

The  right  to  enter  upon  the  servient  tenement  for  the  purpose  of 
repairing  or  renewing  an  artificial  structure,  constituting  an  ease- 
ment, is  called  a  "  secondary  easement,"  *  a  mere  incident  of  the 
easement  that  passes  by  express  or  implied  grant,  or  is  acquired  by 
prescription. 

■Joseph  V.  A^r,  108  Cal.  517,  41  •  Nicholas  t.  Chamberlain,  Cro.  Jac. 
Pac.  Rep.  42a,  per  McFarland,  J.;  ui;  Toothe  v.  Btyce,  50  N.  J.  Eq. 
Harffrave  t.  Cook.  loS  Cal.  7a.  (89,  609.  aj  All.  Rep.  i8l. 
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812.  The  grant  of  an  oaaement  osrrleB  with  it  by  fmplioatioii 
whatever  inoideiital  right  is  neooBsary  to  Ita  beneftcdal  eajoyiiient, 
provided  the  grantor  has  power  to  bestow  it.  The  grant  of  a  waj 
implies  the  right  to  make  or  mend  the  way.  The  grant  of  a  tnrbary 
implies  a  right  not  only  to  cnt  the  torfs  bnt  fdfio  to  stack  ih&m.  for 
removal.*  "  The  law,"  Bays  Lord  Coke,  "  givee  to  him  who  ought 
to  repEHT  a  bridge  to  enter  into  tihe  land,  and  to  him  who  bae  a  con- 
duit in  the  land  of  another,  to  enter  into  the  luid  to  mend  it  when 
occasion  requires  it. "  * 

The  grant  of  the  use  of  a  bnilding  so  long  as  it  sh^  Btand 
inclndee  the  right  to  repair  it.  Repairing  a  bnilding  is  not  a  rebuild- 
ing of  it.  Thus,  where  a  religions  society  had  the  right  to  have  a 
"  horse-shed  stand  where  it  now  does,  during  the  life  thereof,"  it 
was  held  that  the  term  "  life  "  referred  to  the  continnance  or  exist- 
ence of  the  shed  as  each,  and  that  so  long  as  it  conld  be  reasonably 
used  for  the  purpose  for  which  it  was  erected,  it  might  continae  to 
stand;  and  that  the  owners  of  the  shed  might  make  reasonable 
repairs  upon  it  from  time  to  time  as  they  were  needed.* 

818.  Secondary  or  anolllary  eaaementa  are  not  eseloded  by  » 
olause  in  a  deed  that  no  easement  shall  pan  by  implioatloii.  Thus 
where  a  deed  was  made  of  a  mill -site,  with  the  right  as  appurtenant 
thereto,  of  constructing  a  cuial  through  the  grantor's  land,  and  of 
drawing  water  from  a  pond  for  the  use  of  a  mill  on  the  granted 
land,  with  a  provision  that  "  no  rights,  privil^;e8,  easements,  nor 
appurtenances  not  so  herdnafter  set  forth,  shall  pass  by  this 
indenture  by  any  intendment  or  implication,"  it  was  held  diat  this 
restrictive  clause  did  not  prevent  the  grantee  from  maintAining  and 
repairing  the  dam  which  held  the  water  of  this  pond.  Mr.  Justice 
Uitchell,  delivering  the  judgment  of  the  Supreme  Court  of  Minne- 
sota, to  this  effect,  said:  "  As  the  right  to  maintain  this  dam  is 
necessary  to  hold  the  water  in  this  pond,  and  hence  necessary  to  the 
enjoyment  by  the  grantees  of  the  right  to  draw  water  from  it, 
it  is  conceded  that  the  situation  of  the  subject-matter  of  the  deed 
was  such  as  would,  in  the  absence  of  any  restrictive  clause,  imply 
a  grant  to  maintain  the  dam.  But  it  is  contended  that,  as  no  such 
grant  is  expressed  in  the  deed,  it  could  not  pass  by  implication  or 
intendment,  because  these  are  expressly  cut  off;  and  that  it  cannot 

■  Wetmore  v.  Fiak«,  15  R,  1.  354,  5  '  Liford's  Ca»e,  11  Rep.  5W.  And 
Atl.  Rep.  37S,  per  Durfee,  C.  J.  see  GoodhBit  v.  Hyetl,  as  Ch.  D.  i8». 

■  Benham  v.  Minor,  38  Conn.  353. 


DgitzedbyCoOgIC 


HEPAIB8    AND   KENEWALS   IN    UEMUJIAL.  [§  814. 

be  asBomed  &b  an  appurtenance  to  the  thing  granted,  because  it  is 
not  specifically  enumerated.  According  to  this  construction  of  the 
deed,  not  only  had  the  grantees  no  right  to  repair  or  maintain  the 
dam,  bat  the  grantors  might  have  removed  it  the  next  day  and  thus 
deprived  the  grantees  of  all  water-power,  and  rendered  their  prop- 
erty useless.  Under  such  a  view  it  would  be  difficult  to  imagine  a 
more  barren  and  worthless  grant  timn  that  of  the  right  to  construct 
a  canal  and  to  draw  water  from  the  pond;  for,  without  the  dam, 
there  would  be  no  pond,  and  consequently  no  water  ta  draw. 
A  eonstmction  of  &e  deed  that  would  render  the  grant  so  compara- 
tively nugatory  should  not  he  adopted  unless  the  language  is  such 
as  to  admit  of  no  other  reasonable  construction.  So  far  from  this 
being  the  case,  the  deed  bristles  all  over  with  provisions  indicating 
that  the  parties  intended,  and  bad  in  contemplation,  the  continned 
maintenance  of  the  pond,  which  necessarily  included  the  mainte- 
nance of  the  dam  also."  ' 

814.  The  owner  of  a  dominant  estate,  having  an  easement,  lias 
the  right  to  enter  npon  the  servient  estate  and  make  repairs  neces- 
sary for  the  reasonable  and  convenient  use  of  the  easement,  doing 
no  mmecessary  injnry  to  the  servient  estate.' 

An  easement  to  maintain  a  dam  necessarily  involves  the  right  to 
repair  it,  and  this  involves  aJso  the  right  to  go  upon  the  land  for  that 
purpose.  The  easement  includes  not  merely  the  right  to  muntaiu  and 
repair  the  breastwork  of  the  dam,  but  also  the  banks  at  the  sides  of  it, 
and  to  go  npon  the  land  of  the  servient  tenement  for  that  purpose.* 

'Si.   Anthony    Falls    Water    Power  Y.474;  WelUv.  Tolman,  34N.  Y.  Supp. 

Co.  V.  Minneapolis,  41  Minn.  270,  474.  840;  Hnntinpon  v.  Asher,  96  N.  Y.  604, 

43  N.  W.  Rep.  56,  613;  Roberta  v.  Roberts,  7   Lans.   55; 

•Gerrard  v.  Cooke,  3  Bos.  &  P.  N.  Beats  v.  Stewart,  6  Lans.  408;  Williams 

R.  loq;  Duncan  v.  Louch,  6  Q.  B.  904;  v.  Saflord.  7  Barb.  309;  Durfee  v.  Gar- 

Ewart  V.   Cochrane,    i    Paterson   (Sc.  vey,  78Cal.  546,31  Pac.Rep. 303;  Ware 

App.),  1010,  4  Macq.  117,  10  Eng.  Rul.  v.  Walker,  7oCal.  591, 12  Pac.  Rep.  475; 

Cas.  60;   Colebeck  v.  Girdlers'  Co,,  1  Pico  v.  Colimas,  3a  Cal.  578;  Kaler  v. 

Q.  B.  Div.  334:   Prescott  v.  Williams,  Beaman,  49  Me.  307;  Gillis  v.  Nelson, 

5  Met.  439,  39  Am.  Dec.  6SS;  Prescott  16  La.  Ann.  375;  Hair  v.  Downing,  96 

V.  White,  ai  Pick.  341,  32  Am,   Dec.  N.  C.  17a,  3  S.  E.  Rep.  520;  Frailey  v. 

366;    Jones  V.   Perciva],   5   Pick.  485:  Waters,   7   Pa.   St.  321;   Thompson   v. 

Doane  v.  Badger.  13  Mass.  65;  Thayer  Uglow,  4  Oreg.  369. 

V.   Payne,   3    Cash.   3*7;    Herman   v.  '  Edgett  v.  Douglass,  144  Pa.  St.  9;, 

Roberw,  119  N.  Y.  37,  43,  33  N.  E.  aa  Atl.  Rep.  868. 
Rep.  443;   McMillan  v.  Cronin,  75  N. 
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§  815.]  BEFAIB8   AHD  ALTEBATI0H8. 

It  alfio  inclndee  the  right  to  restore  a  dam  that  has  been  carried 
away  by  a  freehet.^ 

The  pnrchflae  of  a  mill  and  a  mill-poad,  with  an  easement  for  dis- 
coarging  the  water  from  the  pond,  through  a  race-way  over  adjoin- 
ing lands,  is  not  restricted  to  the  race-way,  in  the  condition  in  which 
it  was  at  the  time  of  his  purchase,  bat  be  has  the  right  to  make  the 
necessary  improvements,  to  obtain  the  fall  enjoyment  of  tbe  ease- 
ment. He  may  remove  deposits  in  the  race-way  to  the  rades  of  it 
and  lower  its  bed  to  its  original  depth,  thongh  this  is  below  the 
depth  at  the  time  of  ihe  ptm^iase.  Tbe  siuking  of  tbe  ntce-way  to 
its  original  depth  is  in  tbe  natnre  of  a  repair  and  is  authorized 
OS  sacb.' 

816.  The  grantee  of  a  right  of  way  acquires  the  right  to  enter 
apon  the  land  and  oonstmot  anoh  a  roadbed  as  he  deaiTeB,  suitable 
to  the  use  to  be  made  of  it.  He  can  break  up  the  soil,  level  irregu- 
lariticB,  fill  up  depressiouB,  blast  rocks  and  remove  impediments.* 
If  his  easement  is  tliat  of  a  carriage-way,  he  lias  the  right  to  constmct 
a  road  adapted  to  such  use.*  If  tbe  way  granted  is  for  carrying  coal, 
be  may  couBtruct  such  a  road  as  is  commonly  used  at  tbe  time  and 
place  of  the  grant  for  tliat  purpose,'  and  if  after  the  date  of  the  grant 
a  railroad  comes  in  to  use  for  that  purpose,  tbe  grant  is  held  to 
cover  the  eonstruction  of  Buch  a  road.*  But  one  having  a  right  of 
way  for  a  wagon  or  cart-road  for  ordinary  purposes,  and  not  for 
working  a  mine,  cannot  coufitmct  a  railroad.^ 

One  having  a  right  of  way  to  bis  ]iouse  has  tbe  right  to  build  a 
suitable  road  as  well  as  to  repair  it.  "  If  you  grant  to  me  over  a 
field  a  right  of  carriage-way  to  my  house,  I  may  enter  upon  your 
field  and  make  over  it  a  carriage-way  sufficient  to  support  the 
ordinu-y  traffic  of  a  carriage-way,  otherwise  the  grant  is  of  no  use 
to  me,  because  my  carriage  would  sink  up  to  the  naves  of  the 
wheels  in  a  week  or  two  of  wet  weather.  It  cannot  be  contended 
that  the  word  '  repair  '  in  such  a  case  is  limited  to  making  good  the 
defects  in  the  original  soil,  by  subsidence  or  wosbing  away ;  it  must 

'  Riverdale  Park  Co.  v.  Westcolt,  74        '  SenhoQse  v.  Christian,  i  T.  R.  560, 

Md.  311,  aS  Am.  St.  Rep.  ^49.  i  Durn  &  E.  560. 
■  B«a1s  V.  Stewan,  6  Lans.  403.  *  Dand   v,    Kingscote,    6    M.    &   W. 

•  Herman  v.  Roberts,  irg  N.  V.  37,  aS  I74- 

N.  E.   Rep.  443;   Atkins  v.  Bordman,         '' Leake,  Land  Lavs,  pt.   Ill,  p.  210; 
3  Met.  457,  per  Shair,  C.  J.  Bidder  v.   North  Staffordshire   R'y.  4 

•  Newcomeo  v.  Coulson,  5  Ch.  D.  133.     Q.  B.  Div.  413. 
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BEPAIBS   AND   BBNKWALS   IN  GENERAL.  [§  816. 

incliide  the  right  of  making  the  road  such  that  it  can  be  used  for  the 
purpose  for  Trhich  it  is  granted. "  ' 

The  grant  of  an  easement  to  dig  a  canal  includes  the  right  to  throw 
out  the  soil  beyond  the  limits  fixed  for  the  canal.  Whether  it  is 
reasonable  to  leave  the  earth  thrown  from  the  canal  upon  its  banks, 
is  a  question  of  fact  depending  npon  the  purpose  for  which  the 
easement  was  granted,  the  extent  of  the  grant,  the  uses  to  which 
the  land  was  devoted  at  the  time  of  the  grant,  the  usage  in  con- 
structing similar  canals  and  all  the  circumstances  of  the  case.' 

816.  The  grantee  of  a  defined  way  has  the  right  to  do  whatever 
is  naoeasary  to  make  it  fit  fbr  the  use  intended.'  He  may  bridge 
or  fill  an  impassable  ditch;  and  whether  he  sliall  bridge  it  or  fill  it 
may  depend  upon  the  relative  convenience  or  inconvenience  to  the 
parties  of  the  one  or  the  other  method.*  But  of  course  he  has  no 
right  to  obstruct  the  Sow  of  a  stream  which  is  a  natural  water- 
course,* 

Where  one  pnrchased  a  hotel  with  a  passage-way  extending  eon- 
tinuously  around  it  over  land  of  the  grantor,  on  foot  and  with 
vehicles,  and  the  passway,  existing  at  the  time  of  the  conveyance, 
did  not  admit  of  a  continuous  passage  around  the  building,  due  to 
the  fact  that  two  of  the  ways  at  their  intersection  were  on  different 
levels,  it  was  held  that  the  grantee  was  entitled  to  fill  the  ways  to 
the  same  level,  so  as  to  admit  of  a  contiuttoiis  passage  with  vehicles, 
though  by  so  doing  access  on  the  part  of  the  grantor,  by  means  of 
the  paasway  filled,  to  a  portion  of  a  stable,  owned  by  him,  in  the 
rear  of  the  hotel,  was  shut  off,  and  two  windows  of  the  stable 
obstructed,  and  also  a  door  in  the  rear  of  the  hotel.  "  The  natural 
meaning  of  the  language  of  the  deed  is  inconsistent  with  the  exist- 
ence of  an  impassable  gnlf  across  the  way.  It  would  deceive  a 
grantee  ignorant  of  the  lay  of  the  land,  and  defraud  him,  if  the  gulf 
could  not  be  bridged  or  otherwise  made  passable.  The  parties 
knew  the  situation.  If  their  intention  was  that  the  obstruction 
should  be  permanent  and  irremovable,  they  naturally  would,  as  they 
easily  might,  have  expressed  such  intention.    It  cannot  reasonably  be 

'  Newcomen   v.   Conlson,   5  Ch.    D.  •  White  v.  Eagle  &   P.  Hotel  Co.  (N, 

133.  143.  per  Jessel,  M.  R.  H.),  34  All.   Rep.  671;    Bean  v.  Cole- 

•  Wheeler  ».  Wilder,  61  N.  H.  a.  man,  44  N.  H.  539;  Garland  v.  Furber. 

'Senhouse  v.  Christian,  i  T.  R.  560,  47  N.  H.  301. 

570;  Oaborn  v.  Wise,  7  Carr.  &  P.  761:  '  Haynes  v.  Burlington,  38  Vi.  350, 

Leonard  v,  Leonard,  7  Allen,  377,  383.  360. 

[42]  667 
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§§  817,  SIS.]  BBFAIKB   AND   ALTEBATIOR8. 

Bnppoeed  that  they  would  select  worda  apt  to  describe  a  coQtiuuous 
and  iminteiTupted  -way  of  pseeage  around  the  hotel,  without  uientioa 
of  or  allusion  to  the  theu-existing  impaesable  barrier,  if  they  under- 
stood such  passage  was  to  be  forever  impossible. "  ' 

817.  One  haviiig  a  right  of  waj  may  repair  or  improve  it  for 
the  purpose  of  making  it  flt  and  oonTenlent  for  uBe>  He  may  work 
upon  its  surface  and  pave  it  and  make  it  as  beneficial  to  himself  as 
possible,  provided  he  does  not  make  any  material  charge  in  the 
state  and  condition  of  the  soil,  or  disturb  or  interfere  with  the  estate 
or  privileges  of  other  peraons  therein.  For  such  acts  he  cannot  be 
treated  as  a  trespasser  by  the  owner  of  the  land  who  holds  it  subject 
to  anch  easement.'  The  owner  of  the  right  of  way  may  dig  up  and 
level  the  soil.  He  may  remove  parts  of  it  to  level  or  grade  the  way. 
He  may  use  the  soil  of  one  part  of  the  way  for  grading  another  part. 
All  this  is  consistent  with  the  rights  of  the  owner  of  the  soil. 
But  the  ownership  of  the  soil  dug  up  and  removed  wholly  from  the 
way  is  in  the  landowner  and  not  in  owner  of  the  right  of  way.  K 
there  are  trees  in  tlie  line  of  the  way  and  it  is  necessary  to  out  them 
down  and  remove  them,  the  property  in  the  trees  so  cut  remains  in 
the  landowner.' 

816.  The  ftot  that  one  having  a  right  of  way  wMah  had  been 
nsed  for  a  period  of  sixty  years,  hod  never  owde  tepain  upon  it, 
doM  not  prove  that  he  had  no  right  to  make  repairs.  "  It  is  no 
donbt  true  that  the  estent  of  a  right  of  way,  established  by  user, 
must  be  controlled  by  the  user;  but  the  proof  must  clearly  establish 
such  user,  for  the  purpose  of  depriving  a  party  of  the  ezercise  of 
such  the  right,  in  the  nenal  and  accustomed  mode  necessary  for  its 
enjoyment.  The  proof  in  this  case  falls  far  short  of  eBtablishing 
that  the  right  of  way  of  the  plaintifE  consisted  only  of  the  privilege  of 
passing  across  the  defendant's  land,  without  any  privilege  to  repair 
or  to  keep  the  same  in  a  condition  suitable  for  the  purpose  for  which 
it  was  designed.  *  *  *  The  very  existence  of  a  right  of  way 
precludes  the  idea  that  the  party  who  has  the  right  cannot  repair  or 
keep  the  way  in  order.  Suppose  the  way  should  be  partially 
impaired  by  a  storm,  or  in  some  other  manner  become  obstructed 

'White  V.  Eagle  &  P.  Hotel  Co.  (N.  Badger,  la   Mass.  65;  Roberts  v.  Rob- 

H.),  34  All.  Rep.  672,  per  Carpenter,  J.  erts,    SS    N.    Y.    175;     ThonpsoD    v. 

•Brown   V,   Stone,    10  Gray,   61,  69  Uglow,  4  Oreg.  369. 

Am.  Dec.  303;  Atkins  v.  Bordman,  3  'Lyman   v.    Arnold,  5   Mason,   195, 

Met.  457.  37  Am.  Dec.  loo;  Doane  v.  198,  per  Story,  J. 
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REPAIRS   AND   BENEWAL8   IN   OENEBAL.      [§§  819,  820. 

and  iinpaeeable.  Cau  it  be  clumed  that  there  is  no  power  to  repair 
it  and  put  it  in  order  ?  Clearly  not ;  for  the  right  to  repair  is  inci- 
dent to  the  eaeement,  and  without  it  the  way  might  become  ofieleas 
and  of  DO  benefit."  ' 

On  the  other  hand,  the  fact  that  one  claiming  a  right  of  way  by 
preecriptiou  hae  kept  it  in  repair  for  hie  own  oee  and  that  of  the 
owner  of  the  land  does  not  estop  the  latter  from  denying  the  right 
to  snch  easement.  The  right  of  way  may  have  been  used  by  per- 
mission or  parol  license  of  the  landowner,  without  any  adverse  use 
of  it  whatever,  and  the  claimant  may  have  kept  it  iu  repair  for  his 
own  benefit  and  as  a  fair  compensation  on  his  part  for  the  use  of 
the  way.* 

810.  One  who  has  soquired  by  presoription  a  right  of  way  over 
another's  laud,  haa  no  right  to  out  ditches  ibr  the  improvenient  of 
the  way  by  draining  the  water  from  it,  without  the  consent  of  the 
owner  of  the  soil.  The  owner  of  tlie  right  of  way  doubtless  might 
acquire  such  a  right  as  incident  to  his  right  of  way  by  a  prescriptive 
use  of  it;  just  as  he  might  acquire  a  right  to  repair  the  way  by 
taking  earth  f  roni  the  adjoining  lands,  or  even  timber,  as  an  incident 
to  his  right  of  way.'  Bnt  in  a  New  York  case,  which  may  be  dis- 
tinguished from  tliat  just  cited,  where  one  having  a  right  of  way  by 
proscription,  wtiile  engaged  in  making  repairs,  so  as  to  turn  the 
water,  by  means  of  a  ditch  filled  with  stones,  from  the  middle  of 
the  road,  was  assaulted  by  the  owner  of  the  soil,  it  was  held  that 
the  latter  was  liable  iu  damages  for  the  assault.  The  owner  of  the 
easement  was  rightfnlly  iu  possession,  and  the  owner  of  the  eoit 
was  not,  and  could  only  claim  ^t  be  had  a  right  to  the  possession, 
on  the  ground  that  the  owner  of  the  easement  had  forfeited  his 
right  by  unwarranted  acts.  This  was  not  enough  to  justify  the 
wi-Q  of  force  in  taking  poBsession/ 

820.  In  repairing  a  ditoh  or  water-raoe  the  owner  of  ttie  ease- 
ment has  the  Inoidental  right  to  use  the  adjacent  soil  for  this  porpose, 
in  case  the  repairs  cannot  be  made  in  any  other  way.  The  fact  that 
the  earth  so  used  is  the  property  of  the  owner  of  the  servient  tene- 
ment does  not  settle  the  question  whether  the  owner  of  the  easement 
may  take  it  for  the  purpose  of  making  r^nirs.     "  The  owner  of 

'  McMillan   v.  Crooin,  75  N.  Y.  474.  '  Capers  v,  MKee,  r  Strobh.  164. 

477,  per  Milter,  J.  '  McMillan  v,  Cnmin,  7S  N,  Y.  474. 

'  Long  V.  Ma; berry,  96  Tenn.  378,  36  57  How.  Pr,  53. 
S.  W.  Rep.  1040. 
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§§  831,  822.]  BEPAina  and  alterations. 

the  easement  Ib  privileged  to  rep^r  in  all  cases  were  the  easement 
cannot  be  enjoyed  without  repairs;  and  in  making  them,  he  may 
dig  up  the  soil  and  otherwiee  nee  and  encumber  it,  doing  no  more 
injury  than  is  necessary,  wlien  such  course  is  indispensable  to  tlie 
enjoyment  of  the  easement. "  ' 

A  reservation  of  the  right  to  take  gravel  from  the  granted  land 
for  tlie  purpose  of  repairing  a  mill>dam,  general  in  terms,  and  fixing 
no  place  from  which  the  gravel  should  be  taken,  is  nevertheless 
defined  by  the  fact  that,  for  ten  years  or  more,  gravel  had  been 
taken  from  a  certain  pit,  and  that  it  was  an  established  pit,  and  that 
this  was  ttie  nearest  and  most  convenient  place  from  which  the 
owner  of  the  dam  could  take  gravel.' 

The  fact  that  one  having  an  easement  to  maintain  a  drain  over 
adjoining  land  cannot  fix  the  line  of  the  drain  on  such  land,  does  not 
deprive  him  of  tlic  right  to  go  on  the  land  to  repair  the  same,  as, 
by  digging  on  his  own  land,  he  can  determine  where  the  drain 
enters  the  adjoining  land,  and  from  there  can  follow  it,  witliout 
undue  disturbance  of  the  land.' 

8S1.  The  owner  of  an  easement  is  under  no  obligation  to  make 
repairs  exoept  as  he  maj  desire  to  do  ao  for  his  own  advantage.* 
A  grant  of  a  right  of  way  implies  no  condition  or  covenant  that 
the  grantee  shall  keep  it  in  repair.  As  between  the  owner  of  the 
easement  and  the  owner  of  the  servient  estate  the  right  and  duty  of 
repairing  belong  wholly  to  Uie  former,  in  the  absence  of  any  agree- 
ment by  the  latter." 

The  owner  of  the  dominant  tenement  may  be  liable  for  injuries 
occasioned  by  his  neglect  to  repair,  and  in  this  way  he  may  be 
considered  as  bound  to  make  the  necessary  repairs  of  the  subject  of 
the  easement.  • 

82S.  A  servitude  does  not  impose  upon  the  owner  of  the  servient 
estate  any  peroonal  obligation  to  perform  any  act  or  service  in 
respect  of  such  estate  for  the  benefit  of  the  owner  of  the  dominant 

'Thompsoa  v.  Uglow,  4  Oreg.  369,  'Taylor   v.   Whitehead,   Doug.   744; 

373,  per  Upion,  C,  J,  McMillaa  v.  CroDin.  75  N.  Y.  474,  57 

•Corliss  V.   Dunning,  8  Wash.  332.  How.  Pr.  53;  Walker  v.  Pierce,  38  Vi. 

35  Pac.  Rep.  1074.  94;    Jones    v.    Percival,    5    Pick.   485, 

■  Jones  V.  Adams.  161  Mass.  324,  38  487- 

N.  E.  Rep.  437,  'Roberts  v.   Roberts,  SJ   N,  Y.  275: 

'  Pomfrel  v.  Ricroft.  i  Wms.  Saund.  Kaler  v.  Beaman.  49  Me.  307;   Doaae 

331;    Duncan  v.  Loach.  6  Q.  B.  904;  v.  Badger,  11  Mass.  6j 
Roberts  v,  Roberts,  SS  N.  Y.  375. 


Digitized  byGoOgIc 


BEPAIBB   AND   BE1I0VAX6    IN    OENEBAL.  [§  822. 

estate,  such,  for  iuetance,  aa  to  maintain  a  gate.'  Hie  whole  bnrdeD 
cousiats  in  being  restrained  from  doing  aomething  or  in  suffering 
something  to  be  done  npon  his  property  by  another,  who  has  the 
easement.' 

If  one  hae  acquired  by  prescription  a  right  of  support  to  a  honse 
from  an  adjoining  building,  the  servient  owner  is  not  bound  to 
repair  the  building  which  gives  such  snpport,  but  the  owner  of  the 
dominant  tenement  may  repair  it,  and  for  that  purpose  he  may  enter 
on  the  servient  tenement,  in  order  to  preserve  his  easement.' 

Where  a  servitude  of  support  to  a  highway  by  an  adjoining  wall 
has  been  acquired,  the  owner  of  the  highway,  and  not  the  owner  of 
the  wall,  is  bound  to  repair  the  w^l  when  out  of  repair  and  insuffi- 
cient to  support  the  highway.  "As  a  general  rule,  easements 
impose  no  personal  obligatLon  npon  tlie  owner  of  the  servient  tene> 
ment  to  do  anything;  the  burden  of  repair  falls  npon  the  owner  of 
the  dominant  tenement.  There  is  abundance  of  authority  for  this, 
and  it  is  in  accordance  with  the  principle  of  the  civil  law  which 
imposed  the  burden  of  repair  in  cases  of  easements  upon  the  owner 
of  the  dominant,  and  not  npon  the  owner  of  the  servient  tenement, ' '  * 

Where  one  conveys  to  another  the  right  to  dig  a  ditch  across  a 
portion  of  his  farm,  and  to  maintain  it,  for  the  purpose  of  perpetually 
conveying  and  receiving  a  supply  of  water  from  a  spring  thereon, 
there  is  no  obligation  on  the  part  of  the  grantor,  or  those  claiming 
under  him,  to  keep  the  diteh  in  repair,  or  prevent  its  becoming 
tilled  Dp  by  the  trampling  in  it  of  cattle  pastured  on  the  land 
through  which  it  mns.  The  grantor  has  the  right  to  use  his  land 
through  which  die  ditch  is  constructed  for  ordinary  farm  purposes, 
such  as  rdsing  grain  or  for  pasturage,  or  for  grass  land;  and  the 

'  Rowe   V,  NftUy,  Si  Md,  367,  3a  Atl.  3»'.  393.  I  Ventr,  afi,  44,  10  Eng.  Rul. 

Rep.  198;  Brill  v.Brill.ioSN.Y.sii,  15  Cas.  16,    Taylor  v.  Whitehead,  Doug. 

N.  E.  Rep.  538;  McMillan  V.  Cronin,  75  744;  Smith   v.  Archibald,  5   App.  Cas. 

N,  Y.  474:  Williams  v.  Safford.  7  Barb.  489.  513,  per  Lord  Blackburn. 

309;    Humingion  v.  Asher,  96  N.  Y.  'Colebeck  v,  Girdlers' Co.,  iQ.  B.  D. 

604;    Ware  v,  Walker,  70  Cal.   591,  13  334,  143. 

Pac.  Rep.  475 ;    Baitlett  v.  Peaslee,  30  '  Stockport  Highway  Board  v.  Grant, 

N.  H.   547,  51  Am.  Dec,  a+a;    Preacott  51   L.  J.  Q.  B.  357,  359,  per  Lopes,  J., 

V.   White,   31   Pick.  341,  33  Am.   Dec.  who  also  remarked  during  the  argu- 

366;     Ballard    V.    Butler,   30   Me.   94;  ment,  "  I   never  heard  of  a  servitude 

Walker  v.  Pierce,  36  Vt.  94;    Puryear  which  had   an    obligation  to  repair." 

V.  Clements,  53  Ga.  333.  See  also  Hamilton  v.  St.  George's  Ves- 

•  Potnfret  v.  Ricrofi,  1  Wms.  Saund.  try.  L.  R.  9  Q.  B.  4*. 
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owner  of  the  easement  has  no  right  to  complun  that  &e  grantor's 
cattle  and  horses  trampled  in  the  ditch  and  filled  it  up.^ 

An  easement  to  take  water  from  a  well  imposes  no  obligation  on 
the  owner  of  the  servient  estate  to  keep  the  well  in  repair.' 

8S3.  But  it  haa  been  held  that  a  Mrrituda  ma;  be  aoquired  by 
presoriptloii,ohaiviiiS  one's  property  with  the  payment  of  a  portion 
of  the  ooBt  of  repairing  a  dam.  "A  covenant  to  make  the  pay- 
meats,"  says  Mr.  Justice  Allen,  "  wonld  run  with  the  land. 
A  duty  imposed  on  the  grantee  and  his  assigns  by  stipulation  in  the 
deed  would  be  enforced  in  equity  against  the  land.  We  see  no 
reason  why  the  same  duty  may  not  be  established  by  prescription. 
In  Doane  t.  Badger*  it  was  recognized,  though  not  expressly 
decided,  that  where  the  owner  of  a  close  had  an  ancient  right  to  take 
water  from  a  well  and  pomp  situated  on  another  close,  he  might  be 
bound  by  prescription  to  keep  the  well  and  pump  in  repair.*'* 
A  minority  of  the  court  dissented  from  tliis  conclusion.  Chief  Jus- 
tice Field  saying:  "  The  efFect  of  this  decision  seems  to  me  to  be, 
that  when  any  one  buys  a  mill  privilege  on  a  stream  which  at  the  time 
of  the  purchase  is  unused,  because  the  dam  on  the  privilege  has 
been  carried  away,  if  the  stream  has  on  it  a  reservoir  dam  belonging 
to  other  persons  some  distance  above  the  miU  privilege,  and  if  as  a 
fact  his  predecessors  in  title  have  maintained  the  dam  on  the  mill  priv- 
ilege and  used  the  mill,  and  have  also  contributed  to  the  maintenance 
of  the  reservoir  for  more  than  twenty  years  continuously,  an  ease- 
ment or  servitude  is  acquired  by  prescription  in  the  land  which  con- 
stitutes the  mill  privilege,  for  the  benefit  of  the  owners  of  the 
reservoir,  or  as  appurtenant  to  the  reservoir,  to  have  this  contribu- 
tion continued  payable  out  of  the  land,  even  althongh  the  purchaser 
at  the  time  of  the  conveyance  of  the  mill  privilege  to  him  knew 

>  Joslin  V.  Sones,  So  Iowa,  534,  4s  N.  Knitcing  Co.,  160  Mass.  367.     See  also 

E.  Rep.  917.  Lynov.  Turner,  Cowper,  86;  Kingston- 

'  Ballard     v.    Butler,    30    Me.     74;  upon-HuU  v.  Horner,  LoSt,  576;  where 

Doane  v.  Badger.  13  Mass.  65;  Brand-  it  was  held  that  there   may  be  a  pre- 

age  V.  Warner,  2  Hill  (N.  Y.).  145.  scriptive  duty  of  keeping  the  bed   or 

■  12  Mass.  6s.  banks  of  a  scream  in  order.     So,  where 

'Whittenlon  Manuf.  Co.  v.  Staples,  a  reservoir  dam  is  maintained  tor  the 

164  Mass.  3lq,  330.     The  learned  judge  benefit  of  several  estates,  the  duty  of 

further  said     "  It  is  well  established  repairs  in  whole  or  in  a  specified  pro- 

that  (here  may  be  a  ptescriplive  duty  portion  may  be  established  by  prcscrip- 

10  maintain  fences.     Bronson  v.  Coffin,  tion  as   a  charge  against   one  of  the 

108  Mass.  17s,  and  cases  cited.     Also  estates  in  imerest." 
ways.       Middlefield    v.   Church   Mills 
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nothing  of  any  such  contribution,  and  the  registry  of  deeds  con- 
tained no  information  on  tiie  eabject  "With  perhaps  one  or  two 
exceptions,  easements  in  land  are  passive  in  their  character,  and  when 
acquired  by  prescription  consist  in  the  right  to  use  the  servient 
tenement  in  a  certain  manner  defined  by  an  adverse  nser  continued 
for  the  requisite  period  of  time,  and  they  are  acquired  by  notorious 
acts  done  on  the  land  under  a  claim  of  right.  Payments  of  varying 
sums  of  money,  from  year  to  year,  by  an  owner  of  a  mill  privilege 
to  the  owners  of  a  r^ervoir  situated  on  the  stream  some  distance 
above  the  privilege  are  not  in  tiieir  nature  uotoiions  acts  done  on  the 
mill  privilege."  • 

824,  Tba  owner  of  the  servient  laud  through  whioh  anoUier  liaa 
a  right  of  drainage  has  no  right  to  bo  use  it  as  to  prevent  or  inter- 
fere wiUi  repairs  of  the  drain.  Thus,  where  such  owner  erected  a 
bam  over  a  covered  drain  and  osed  it  for  the  storage  of  hay,  the 
structure  resting  on  wooden  posts  and  the  flooring  consisting  of 
loose  boards,  it  appearing  that  tihe  bam  materially  interfered  with 
the  making  of  rep^re  of  the  drain  and  rendered  such  repairs  more 
expensive  than  they  would  have  been  had  the  bam  not  been  erected, 
it  was  ordered  that  the  owner  should  demolish  tlie  portion  of  the 
harn  covering  the  drain  and  should  pay  damages  for  the  obstruction. 
The  duty  cannot  be  imposed  on  the  owner  of  the  easement  of  taking 
up  the  floor  of  the  baro  and  removing  all  obstructions  before  being 
in  a  position  to  examine  or  open  up  the  drain  for  repairs.' 

The  owner  of  land  through  which  another  has  acquired  an  ease- 
ment by  prescription  to  maintain  pipes  for  a  water  supply,  may  be 
restrained  from  building  on  such  land,  over  the  line  of  pipes,  for 
the  owner  of  the  easement  has  the  right  to  go  upon  the  land  and 
repair  the  pipes  when  necessary,  and  the  building  of  a  house  over 
the  line  of  ihe  pipes  would  interfere  with  bis  means  of  access  to 
them  and  would  render  repairs  more  expensive.  "  It  appears  to 
me,"  said  North,  J.,  **  that  this  is  a  case  in  which  I  am  bound 
to  interfere  by  granting  an  injunction,  because  there  is  not  only  a 
mere  possibility  that  harm  may  come,  but  the  necessary  effect  of 
what  is  being  now  done  is  that  when  the  pipes  have  to  be  repaired 
there  will  be  a  greater  difficulty  and  greater  expense  in  doing  it  than 
at  the  present  time."  * 

■  WhittentOD  Maouf.  Co.  v.  Suples,  *  Wheeler  v.  Black,  14  Canada  S.  C. 
164  Mass.  319.  333  243- 

'Goodhartv.Hyeu.isCti.  D.  iSa.i^a. 
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835.  BeMonabla  notloe  of  an  intmtlon  to  make  repaira  dionld 
b«  given,  where  only  an  occafiiooal  oee  of  a  right  of  way  or  other  ease- 
ment is  granted  fur  the  purpose  of  repairs.  If  a  person  has  a 
pririlege  of  taking  stones  and  gravel  from  land  of  another,  where  it 
is  most  convenient  and  least  prejudicial,  to  build  and  rep^  a  dam 
and  canal,  and  a  privilege  of  passing  and  repassing  from  a  road 
throQgh  the  land  with  teams,  hy  gates  or  bars,  where  most  convenient 
and  least  prejadicial,  the  owner  of  the  land  sabjeet  to  the  easement 
is  entitled  to  reasonable  notice  of  the  intention  of  the  owner  of  the 
easement  to  make  repairs,  before  being  liable  to  an  action  for 
ohstructiDg  the  right  of  way.  "  The  grant  to  the  plaintifi  does  not 
give  him  the  right  to  pass  at  all  times.  He  has  only  a  right  to  paas 
when  it  is  necesaary  to  repair  his  dam.  Intervals  of  nncertun  length 
most  occur  in  which  there  would  be  no  occasion  to  use  the  way. 
The  defendant  has  the  right  to  make  any  use  of  her  land  which  13 
not  inconsistent  with  this  occasional  right  of  way.  *  *  *  Other- 
wise, the  right  to  an  occasional  use  would  be  converted  into  a  right 
of  a  permanent  and  constant  use."  ' 

And  so  one  having  a  right  to  pass  and  repass  over  the  land  of 
another  "  for  the  purpose  of  repairing  his  building  at  all  times  when 
necessary,"  should  give  to  the  landowner  reasonable  notice  that  he 
is  about  to  make  repairs  and  will  have  occasion  to  use  the  way,  for 
the  landowner  is  not  bound  to  keep  the  way  free  from  obstructionB 
at  all  times  so  that  it  could  be  used  without  notice.  Without  such 
notice  the  landowner  is  not  liable  for  obstructing  the  way.* 

II.  Alterations  hy  the  Owner  of  the  Domimmt  Estaie. 
826.  The  owner  of  tha  dominant  estate  is  not  allowed  to  make 
material  alterations  in  the  oharaoter  of  his  easement,  although  such 
alterations  wonld  not  make  the  easement  more  burdensome  to  the 
servient  estate,  or  might  by  some  persons  be  r^arded  as  a  benefit 
to  that  estate,  if  the  owner  of  that  estate  objects  to  the  change.* 

■Mansfield    v.   Shepard,    134   Mass.  Corbett,  a  Drew   &   S.  355;    Heath  v. 

520.  531.  per  Morton,  C.  J.  Bucknall,   L.   R.  8  Eq.   i,   5;   Tapliog 

'  Phipps  V.  Johnson,  99  Mass.  26.  v.  Jones.  11  H.  L.  C.   ago;  Johnson  v. 

'Allen  V.  San  Jose  Land  &  W.  Co.,  Jaqui,  3^  N.  J.  Eq.  55a;   Dewey  v.  Bel- 

92  Cal.  138,  38   Pac.  Rep.  115,  15  L.  R.  lows,  9  N,  H.  282;  Jennison  v.  Walker. 

A.  93;  Luttrcl's  Case,  4  Co.  Rep.  84*,  11  Gray,  423;  Gary  v.  Daniels.  8  Met. 

10  Eng.  Rul.  Cas.  295;    Wimbledon  &  466,  41  Am.  Dec.  53a;   Onthank  v.  Lake 

P.  Commons  v.  Dixon,  i  Cb.  D.  36a,  Shore  &  M.  C.   R.  Co.,  71   N.  Y.  194, 

TO  Eng.  Rul.  Cas.  164;  Curriers'  Co.  v.  27  Am.  Rep.  35;  Evangelical  Lulb.  St. 
661 


Digitized  byGoOgIc 


ALTERATIONS   BY    OWNEB   OF   THE   DOHINANT   ESTATE.      [§  627. 

Thtu,  where  the  owner  of  an  eaeement  to  run  water  in  an  open 
ditch  over  another's  land,  undertakes  to  laj  pipes  in  the  ditch  of 
no  greater  carrying  capacity  than  the  ditch,  the  proposed  alteration 
is  such  as  tends  to  substitute  a  new  and  diSerent  servitude,  and  will 
be  enjoined.  An  allegation  by  the  owner  of  the  easement  "  that 
the  alteration  in  the  mode  and  manner  of  using  the  easement  will 
be  leas  burdensome  to  the  servient  estate,  and  more  convenient  to 
the  defendant,"  will  not  be  considered  in  a  case  where  it  is  inasted 
that  the  alteration  is  so  substantial  that  it  would  result  in  the 
creation  and  substitution  of  a  different  servitude  from  that  which 
previously  existed. 

837.  The  owner  of  an  easement  oannot  materially  increase  the 
burden  of  it  upon  the  servient  estate;  but  he  may  make  repairs  and 
improvements  that  do  not,  in  substance,  affect  ite  character.'  Thus, 
one  who  has  an  easement  to  convey  water  over  the  lands  of  another 
by  a  ditch  for  the  purpose  of  irrigation,  may  remove  ineqnaUties  in 
the  diteh  to  bring  it  to  a  uniform  grade,  provided  this  change  does 
not  increase  the  amount  of  water  to  be  conveyed  through  the  ditch, 
nor  damage  the  servient  lands.  If  the  depth  of  the  ditch  depends 
upon  a  prescriptive  right,  the  true,  depth  at  which  it  may  be  main> 
tained  is  determined  by  the  grade  and  general  depth,  and  not  by 
unimportant  irregularities  in  the  bottom  of  it.* 

A  reservation  of  the  use  "  of  a  supply  of  spring  water  by  means 
of  a  hydraulic  ram,  wheel,  or  other  process  of  forcing  water,"  so 
that  a  supply  of  water  may  at  all  times  be  had,  authorizes  the  grantor 
to  erect  a  wind-mill  for  the  purpose  of  forcing  the  water  from  the 
spring,  although  the  means  employed  before  such  conveyance,  had 
been  at  one  time  a  hydraulic  ram  and  at  anotlier  a  wheel.  "  The 
language  used,"  say  the  court,  "  indicates  no  intention  to  deny  the 
use  of  such  improved  process  as  science  may  discover  or  mechanical 
ingenuity  invent  for  forcing  water.  It  may  not  be  an  injurious  or 
offensive  process  not  contemplated  in  the  reservation.  The  wind- 
mill is  not  averred  to  be  either  tlie  one  or  the  other;  nor  that  it 
works  any  substantial  injury  to  the  plaintiff,  either  by  occupying  a 
larger  quantity  of  land,  or  by  taking  an  increased  volume  of  water. 

J.  S  O.  Home  v.  Buffalo  Hydraulic  '  Robens  v.  Roberts,  7  Lans.  55.  5S 
.A,890.,  64  N.  Y.  $ti;  Elliott  v.  Rhell,  5     N.  V.  375. 

Rich.  40s,  57  Am.  Dec.  750;  Darling-  'Burria  v.  People's  Dilch  Co.,  104 
100  v.  Painter,  7  P»-  St.  473-  Cal.  148,  37  P«c.  Rep.  911. 
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The  queetioD  ii  ramply,  whether  a  wind-mill  is  itself  oatside  of  the 
'  other  procese  '  peaerved  ?     We  think  it  is  not. "  ' 

One  who  hae  acqnired  a  right  1>y  preacription  to  take  water  from 
a  spring  may  lay  down  a  new  and  different  conduit  provided  lie 
takes  no  more  water  through  it  than  he  did  through  the  original 
conduit.* 

8S8.  A  substantial  change  in  t^e  manner  of  enjoyment  of  an 
easement  may  be  restrained  by  iojunotion,  if  the  cliange  wonld  in 
effect  resnlt  in  the  creation  and  substitution  of  a  different  eervitTide 
from  that  which  had  been  acquired ; '  and  it  is  immaterial  whether 
the  change  will  benefit  the  servient  estate  or  not.  It  is  for  the 
owner  of  that  estate  to  determine  whether  the  change  will  be  bene- 
ficial to  his  estate,  and  it  is  for  him  to  say  whether  he  wiU  allow  such 
a  cliange.  No  one  can  compel  him  to  have  his  property  improved 
in  a  particular  manner.' 

A  grant  in  general  terms  of  a  right  to  lay  a  pipe  for  the  purpose 
of  conducting  water  across  the  land  of  the  grantor  without  specify- 
ing the  place  for  laying  it  or  the  size  of  the  pipe,  is  defined  and 
made  certain  by  tlie  act  of  the  grantee  in  laying  down  the  pipe;  and 
after  he  has  once  laid  the  pipe  with  the  acquiescence  of  the  grantor, 
the  grant  which  was  before  general  and  indefinite  becomes  fixed 
and  certain  and  the  grantee  cannot  change  the  easement  either  by 
relaying  the  pipe  in  ano&er  place  or  by  increasing  its  size." 

828.  Wliere  there  are  several  owners  in  oonmton  of  a  private 
way,  each  may  make  reasonable  repairs  which  do  not  injuriously 
affect  his  co-owners;  but  he  cannot  make  any  alteration  of  the  course 
of  the  way  or  any  change  in  its  grade  or  surface  which  will  make 
the  way  lees  convenient  and  useful  to  any  appreciable  extent  to  any- 

■  Richardson  v.  Clemems.  89  Pa.  St.  Johnston  v.  H jde,  3a  N.  J.  Eq. 
503,  506,  33  Am.  Rep.  784.  446;  Jaqui  v.  Johnson,  a?  N.  J.  Eq.  s^> 

•  BUine  v.  Ray,  61  Vt,  $66,  18  Atl.     S3a. 

Rep.  189.  •  Onthank  v.  Lake  Shore  &  M.  S.  R. 

*Jaqui  V.  Johnson,  a?  N.  J.  Eq.  536;  Co.,   71   N.   Y.   194..  affirming  8  Hun, 

Carjr  V.   Daniels,   i  Met.  466,  41  Am.  131;   Jones  v.   PercJval,   j    Pick.  4S5: 

Dec.  535;  Roberts  V.  Roberts,  55  N.  Y.  Bannon  v.  Angier,  2  Allen,  138;   Jen- 

375.  nison  v.  Walker,  II  Gray,  433;  Chanel- 

*  Dickenson  V.  Grand  Junction  Canal  ler  v.  Jamaica  Pond  Aqneduct  Co., 
Co.,  15  Bcav.  360;  Allen  v.  San  Jose  125  Mass.  544,  550;  Whittier  v.  Cocheco 
Land  &  W.  Co.,  92  Gal.  138, 38  Pac.  Rep.  Manuf.  Co..  9  N.  H.  454.  33  Am.  Dec. 
315;   Gregory  v.  Nelson,  41  Cal.  378;  382. 

Merriu  v.  Parker,  i  N.  J.  L.  460,  466; 
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one  who  has  an  equal  right  in  the  way.*  EvideDce  of  an  oral  ^rec- 
ment  made  before  or  at  the  time  of  the  making  of  the  deed  which 
conferred  the  easement  is  inadmissible.* 

The  enlargement  of  a  drain,  reserved  by  a  grantor  in  a  convey- 
ance of  a  part  of  his  land,  at  the  joint  expense  of  himself  and  of  the 
grantor,  does  not  destroy  its  identity,  so  as  to  destroy  the  easement 
reserved.* 

Simoltaneoiu  conveyances  were  made  of  two  mills,  each  referring 
to  the  same  plan,  npon  which  was  marked  a  way  leading  to  one  of 
the  mills,  and  a  canal  leading  across  that  way  to  the  other  mill. 
The  mode  of  conveying  the  water  to  the  latter  mill  was  at  the  time 
of  the  conveyuices  by  means  of  a  penstock  which  did  not  interfere 
in  any  manner  with  the  way,  and  there  was  no  intimation  in  the 
deeds  of  any  contemplated  change  in  the  passage  of  the  water 
which  woold  make  the  enjoyment  of  the  right  of  way  more  expen- 
sive or  less  beneiicial.  It  was  held  that  the  owner  of  the  canal,  who 
also  owned  the  lands,  had  no  right  to  convert  the  underground  pen- 
stock into  Bji  open  canal  and  so  make  the  way  across  it  impassable.* 

in.  AlteraMons  by  the  Owner  of  the  Servient  Estate. 

630.  Tbe  owner  of  the  servient  estate  is  not  allowed  to  materi* 
ally  alter  the  oharaoter  of  the  servitade,  althongli  snch  alteration 
would  not  result  in  an;  damage  to  the  dominant  estate,  but  even 
might  be  a  benefit  to  it.' 

The  owners  of  the  fee  subject  to  a  right  of  way  have  no  right  to 
make  any  change  in  its  grade  which  will  make  the  way  less  con* 
venient  to  any  appreciable  extent,  and  where  it  is  found  that  the 
proposed  change  of  grade  would  interfere  with  snch  easement,  an 
injnnctioa  should  be  granted.*  He  has  the  right  to  level  and  work 
the  surface  of  the  way  bo  as  to  make  it  convenient  and  nsefnl  as  a 

'KillioD    V,    Kelley,    lao   Mass.   47;  'Richardsonv,  Bigeloir.  ijGray,  154. 

Mute  V.  Boston  Co-Op.  Build.  Co.,  149  •Allen  v.  San  Jos«  Land  &  W.  Co.. 

Mass.  465,  31  N.  E.  Rep.   881;    Kelle;  ga  Cal.  138;  Gregory  v.  Kelson, 41  Cal. 

V.  Saltroarsh,  146  Mass.  585,  16  N.  E.  278;  Roberts  v.  Roberts,  55  N.  Y.  375. 

Rep.  460;  Meehan   v.  Barry,  97  Mass.  'Vinion  v.   Greene,   158  Mass.  436. 

447;  Freeman  v.  Sajre,  48  N.  J.  L.  37.  33  N.  E.  Rep.  607;    Killioo  v.  Kelley, 

a  All.  Rep.  650.  iSo  Mass.  47.  53;  Kelley  v.  Sallmanh. 

*  Kelley  v.  SaUinarsh,  146  Mass.  585,  146  Mass.  585.  16  N.  E.  Rep.  460:  Nme 

16  N.  E.  Rep.  460.  v.  Building  Co.,  149  Mass.  465.  47i.  3r 

■Jooes  V.  Adams,  i63  Mass.  324,  38  K.   E.  Rep.  S81;    Haslctt  v.  Shepherd, 

N.  E.  Rep.  437.  85  Mich.  165,  48  N.  W.  Rep.  533. 
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way,  as  far  as  he  can  do  bo  withoot  injnrin^  any  persons  who  have 
the  right  to  use  the  way;  bnt  the  latter  cannot  be  compelled  to  sub- 
mit to  any  change  in  the  way  injarionfi  to  their  interests  agunst  their 
wills.  ^ 

The  owner  of  the  servient  estate  cannot  change  the  location  of  a 
way  and  snbetitute  another  way  for  it  vithont  the  consent  of  the 
owner  of  the  easement.' 

Bnt  if  the  owner  of  the  servient  estate  makes  a  material  alteration 
in  an  easement,  snch,  for  instance,  as  a  right  of  way,  and  the  owose 
of  the  easement  nses  it  in  its  altered  conditon  for  such  a  length  of 
time  as  to  show  his  acquiescence  in  the  alteration,  he  cannot  after- 
wards complain  of  it.^ 

831,  The  owner  of  the  soUIb  under  no  obligatiOQ  tomaketn' 
repair  a  way  or  other  easement  to  which  his  land  is  sabject.  That 
dnty  belougs  to  the  owner  of  the  easement.* 

"Where  land  was  conveyed  with  the  right  to  nse  a  well  upon  (be 
grantor's  adjoining  land,  so  long  as  the  grantee,  his  heirs  and  assigns 
shall  pay  one-half  the  expense  of  keeping  the  well  in  repair,  and 
the  servient  estate  was  afterwards  transferred  to  another,  who  made 
repairs  npon  the  well,  and  the  owner  of  a  dominant  estate  refused 
to  pay  half  the  expense,  it  was  held  that  the  latter  could  not  excuse 
himself  from  such  payment  on  the  ground  that  before  the  owner  of 
the  servient  estate  acquired  his  title,  he  had  himself  made  repairs 
upon  the  well  and  had  thus  contributed  his  share  towards  the 
repairs.  The  grantor  entered  into  no  covenant,  express  or  implied, 
to  contribute  to  the  payment  for  repairs  which  the  grantee  might 
make  upon  the  well.  The  grantor  and  his  successors  might  make 
repairs  for  their  own  convenience,  bnt  the  deed  imposed  upon  them 
no  obligation  to  do  so.     The  owner  of  the  dominant  estate  might 

'  ICelley  T.  Salimarsh,  146  Mass.  sSj,  Roberts,   119  N.  Y.  37,  43.   23  N.   E. 

16  N.  E.  Rep.  460.  Rep.   443;     Fritcber    v.    Anthony,   so 

'Manning  v.  Port  Reading  R.  Co.,  Han,  495.  4t^;    Williams  v.  Saflord,  7 

54  N.  J.   Eq.    46.    33    All.    Rep.    Boa;  Barb.    309;    Wynkoop   v.    Burger,    12 

Smith  V.  Lee,  14  Gray.  473;  Chandler  Johns.  323;  McMillan  v.  Cronin,  75  N. 

V.  Jamaica  Pond  Aqueduct,  lis  Mass.  Y.   474.    57    How.   Pr.   53;    Harvey  v. 

544,  550.  Crane,  85  Mich.  316,48  N.  W.  Rep,  sSa; 

*  Belts  V.  Badger,  i3  Johns.  333,  7  Prescoti  v.   White,  31   Pick.    341,  33 

Am.  Dec.  309;  Fiwpatrick  p   Boston  &  Am.    Dec.   366;    Jones   v.    Percival,   5 

M.  R.  Co,,  84  Me.  33.  34  Atl.  Rep.  433.  Pick.   485,   16  Am.  Dec.  415;    Purycar 

'Osborn   v.  Wise,   7  Car.  &  P.  761;  v.   Clements,   53   Ga.   333;   Walker   v. 

Taylorv.  Whitehead,  Doug.  745;  Rider  Pierce,   38  Vt.  94;    Ballard   v.  Butler, 

V.  Smith,   3  T.   R.   766;    Herman  v,  30  Me.  94. 
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mtUce  repairs  for  his  own  convenience,  bat  he  coold  not  compel  the 
owner  of  the  servient  estate  to  contribute  to  the  expense  of  such 
repairs.' 

The  fact  that  the  owner  of  the  easement  has  a  right  to  call  upon 
the  servient  estate  for  one-h&lf  of  the  expense  of  keeping  a  race- 
way or  other  water-way  in  repair,  does  not  relieve  him  from  the 
obligation  to  see  that  proper  repairs  are  made.  Although  the  owner 
of  the  servient  estate  might  make  the  necessary  repairs  and  recover 
one-hi^  of  the  expense  of  so  doing,  yet  such  remedy  is  accmnola- 
tive  only,  and  is  not  a  bar  to  an  action  for  damages  and  does  not 
relieve  the  owner  of  the  easement  from  the  daly  of  making  the 
repairs,  or  reheve  him  from  liability  for  damages  of  his  failnre  to 
do  so,* 

Of  course,  the  owner  of  the  servient  estate  may  bind  himself  by 
covenant  to  keep  the  easement  in  repair,  and  in  snch  case  he  is  not 
reUeved  of  the  harden  on  the  ground  that  the  dominant  owner  has 
himself,  for  many  years,  made  the  repairs," 

832.  TheowneroftheservientestatelutstherighttolmproTdhls 
estate,  and  to  this  end  to  change  an;  struoture  oonneot«d  with  the 
easement,  go  as  to  make  it  more  omauiental,  provided  he  does  not 
impair  the  easement  or  make  it  less  fit  for  tlie  service  for  which  it  was 
acquired.  Thus,  where  an  easement  in  the  use  of  an  aqnednct  was 
acquired  by  prescription,  and  there  was  a  covering  over  lie  reservoir 
upon  the  servient  estate,  it  was  held  that  the  form  of  the  covering 
was  not  fixed  by  the  prescription,  but  that  this  might  be  reasonably 
changed  by  the  landowner  in  the  improvement  of  his  grounds,  no 
injury  being  done  to  the  aquedact.  "  The  right  of  the  easement 
owner  and  the  right  of  the  landowner  are  not  absolute,  irrelative 
and  uncontrolled,  but  are  so  limited,  each  by  Gie  otlier,  that  there 
may  be  a  due  and  reasonable  enjoyment  of  both.  The  forms  and 
materials  of  the  reservoir  cover  and  water  pipes  are  restricted,  not 
by  those  heretofore  nsed,  bat  by  the  leaeonable  necessity  of  the 
case.  The  substance  of  the  easement  is  shown  by  the  usage;  but 
the  form  of  the  cover  is  a  question  of  reasonable  necessity.  And 
in  determining  that  question  the  rights  of  the  owner  of  the  land 
are  to  be  considered,  as  well  as  the  rights  of  the  owners  of  the 

'  Sherman   v,    Congrdon,    56    Coon.  '  Frilcher  v.  Anthony,  ao  Hun,  49s. 

3SS.  15  All.  Rep,  7S4,     And  see  Doanc  'Holmes  v.  Buckley,  i  Eq.  Cm.  Abr. 

T.    Badger,    12   MasB.   65;    Ballard   v.  27.     And  see  Rider  v.  Smith,  3  T.  R. 

Bnller,30  Me.  94.  7^- 
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easement  He  cannot  compel  them  to  adopt  a  fonn  tmreason- 
Mj  iDconvement;  and  they  cannot  compel  him  to  sabmit  to  the  dis- 
fignrement  of  hie  grounds  by  a  Btmctore  nnreaeonably  nusightiy  and 
repulsive.  The  form  may  be  a  matter  of  great  consequence  to  him, 
and  of  no  interest  to  them."  ' 

833.  The  owner  of  a  servient  estate,  over  whiob  there  ia  an  ease- 
ment to  mBintalTi  a  water-ditah,  has  the  right  to  use  the  land  for  the 
pasturage  of  oattle  in  the  ordinary  manner,  and  is  under  no  obliga- 
tion to  fence  the  ditch  or  to  cover  it  over  so  that  his  catde  cannot 
tread  it  down,  not  to  keep  it  clear  and  tmobetructed  so  diat  water 
wiU  contannoDsly  nm  throogh  it.*  "  The  general  mle  is,  that  any 
man  may  use  his  own  land  in  his  own  way,  provided  he  does  not 
ose  it  negligently,  so  as  to  injure  Ms  neighbor.  And  the  role  is, 
also,  tliat  where  one  man  has  an  easement  over  the  land  of  another, 
the  daty  of  keeping  the  easement  in  repair  rests  upon  its  owner^ 
and  when  repurs  are  neceesaiy,  he  may  enter  on  the  servient  tene- 
ment to  make  them,"  ■ 

'  Olcoit  V,  Thompson,  S9  N.  H,  154,  •  Dnrfee  v.  Garvey,  78  C»l.  54*,  SSL 
156,  47  Am.  Rep.  1S4.  per  Doe,  C.  J.        31  Pac.  Rep.  303,  per  Beldier,  C.  C. 

■  Durfee  v.  Garvey,  78  Cal.  546,  31 
Pac.  Rep.  303. 
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EXTINCTION, 


I.  By  noltf  of  the  dominant  and  tti- 

Ti«at  tenements,  S$4-337' 
II.  By  destruction  of  that  upon  which 
I  depends,  S38-S44- 


III.  By  volnntOTT  abandonment  orlo- 

compallblc  acts,  845-861. 

IV.  By  non-uier  and  adverse  posfe»- 

sion,  S63-S71. 


834.  An  eaaement  may  be  egWngnJiihed  In  aerenl  nmyB.  In 
Catifomia,  Montana,  North  Dakota,  Oklahoma  and  South  Dakota, 
the  Btatntes  declare  that  a  servitude  is  eztingiushed :  1.  By  the 
vesting  of  the  right  to  the  servitode  and  the  right  to  the  Bervieut 
tenement  in  the  same  person ;  2.  By  the  deatniction  of  the  servient 
tenement;  3.  By  the  performance  of  any  act  npon  either  tenement, 
hy  the  owner  of  the  servitude,  or  with  his  assent,  which  is  incom- 
patible with  its  nature  or  exercise ;  or,  4.  When  the  servitude  was 
acquired  by  enjoyment,  by  disuse  thereof  by  the  owner  of  the 
servitude  for  the  period  prescribed  for  acquiring  title  by  enjoyment.* 

The  subject  is  here  considered  in  the  order  in  which  the  modes  of 
extinguishment  are  stated  in  theses  statutes. 

I.  By  Vminf  <if  the  DominaaU  and  Servient  TenemerUa. 

836.  The  unity  of  the  dominant  and  aervient  estates  in  the  same 

person  extinguishes  the  easement  apparteoant  to   the  dominant 

estate.'    Ko  person  can  have  an  easement  in  land  which  he  himself 

■Cal.  Civ.  Code,  g§  Soi-Sii;    Mon-  Pierce  v.  Selleck,  18  Conn.  331;  Robb 

una   Civ.   Code    1S95,   gg    1350-1360;  v.  Hannah  (K;.>,  14  S.  W.  Rep.  360; 

North   Dak.   R.   Code    1895.   §§   3351-  Strobmeir  v.  Leahy  (Ky.J,  9  5.  W.  Rep. 

3361;     Oklahoma    Comp.   Stats.    1893,  338;  Dority  v.  Dunning.  78  Me.  3S1.  6 

gj;    3734^3734:    S.    Dak.   Comp.   Laws  AH.  Rep.  6;   Warren  v.  Blalce,  S4  Me. 

1887,  §g  3760-3770.  376,  89  Am.   Dec.    748;    MeTavish  v. 

*  James  v.  Plant,  4  Ad.  ft  El.  749,  6  Carroll,  7  Md.   353,  6t  Am.   Dec.  353; 

N.  &  M.  283,   10  Eng.   Rnt.  Cas.   279;  Capron  v.  Greenway,  74  Md.   389.  33 

Whalley  v.  Tompson,  I  Bos.  ft  P.  371;  Atl.   Rep.   369;    Duval    v.    Becker.   81 

Bright  V.  Walker,  i  Cr.  M.  ft  R.  3il.  Md.   S37.   3*  Atl.  Rep.   308;   Grant  v. 

319;  Dynevorv.  Tennaot,  i3App.  Cas.  Chaae,  17  Mass.  443,  9  Am.  Dec.  t6i; 

379;    Hazard  v.   Robinson,   3    Mason,  Gayetly   v.   Bethune,   14   Mass.   49,   7 

373;   Manning  v.  Smith,  6  Conn.  389;  Am.  Dec.  iSS;  Hancock  v.  Wentworth, 
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owns.  If  the  peTson  vlio  baa  acquired  both  the  dominant  and 
servient  estates  conveyB  away  the  latter  mtbont  reserving  to  bimfielf 
the  pre-existing  easement,  be  thereby  abuidons  the  easement  in  so 
far  as  it  was  enjoyed  by  bim,  for  the  reason  that  a  grantor  is  not 
allowed  to  denote  from  bis  own  grant.' 

836.  TTnity  of  title  of  the  two  eatates  will  not  extin8:nish  an  . 
easement  unless  the  ownersMp  of  the  two  estates  be  oo-extenaive,  ' 
eqnal  in  vabdity,  quality,  and  all  other  circmnatancee  of  right.*  If 
one  estate  is  held  in  fee  and  the  other  for  a  term  of  years,  tiiongli 
this  be  for  five  hundred  years,  or  for  nine  hmidred  and  ninety- 
nine  years,  there  is  no  \aaty  of  poeseesion  that  will  extingoish  an 
easement  of  one  estate  as  i^ainst  the  other;  but  the  unity  of  posses- 
sion in  6ucb  case  will  only  suspend  the  easement  daring  the  time  of 
such  unity  of  possession.'  And  so  if  a  person  holds  one  estate  in 
severalty  and  only  a  fractional  part  of  another,  the  unity  of  these 
titles  in  bim  does  not  extinguish  an  easement.*  "  If  a  way  has 
become  appurtenant  to  an  estate,  and  the  servient  estate  becomes 
the  property  of  one  who  is  also  a  joint  owner  with  others  of  the 
dominant  estate,  the  way  is  not  extinguished.  The  manifest  wrong 
which  such  a  merger  would  do  to  the  owners  of  the  dominant  estate 
is  a  sufficient  argmnent  against  the  extinguishment,  and  the  teclini- 
cal  doctrine  of  merger  carried  to  its  fullest  extent  would  extinguish 
only  the  right  of  him  who  has  an  interest  in  both  estates.  The  right 
of  the  other  joint  owners  would  remain  unimpaired,  and  thus  the 

5   Met.  446;    AtUou  Mills  v.   Mason,  son,   6S  N.   Y.   63,   33  Am.   Rep.   149; 

120  Mass.  344;    Morgan  v.  Meuth,  60  Scrymser  v.   Phelps,   33   Hun,  474,  63 

Mich.   238,  27  N.  W.  Rep,  509;    Fried-  How.  Pr.  i. 

lander  v.  Del.    &  H.  Canal  Co.,  58  *  Thomas  v.  Thomas,  3  Cr.  M.  &  R. 

Hun,  60s,   34  N-  V.  St.  650,   13  N.  ¥.  34;    Dority  v.  Dunning,  7S  Me.  3S1,  6 

Supp.  323;    Parsons  v.  Johnson.  68  N.  Atl.  Rep.  6,   per  Foster,  J. ;    Ritger  t. 

Y.  62,  66;  Fritz  V.  Tompkins,  i3  Misc.  Parker,  8  Cuah.  14;;,  147,  54  Am.  Dec. 

514,    41    N.   Y.     Supp.    9E5;     Denton  744;  Tyler  v.  Hammond,  ii  Pick.  193; 

V,  Leddell,  23  N.  J.  Eq.  567;  Brakely  v.  Atlanta  Mills  v.  Mason,  120  Mass.  444. 

Sharp,  9  N.  J.   Eq.  9:    McAllister  v.  ■  Thomas  v.  Thomas,  2  Cr.  M.  &  R. 

Devane.  76  N.  C.  57;  Kieffer  v.  Imhoff,  34;    Dority  v.  Dunning,  78  Me.  381.  6 

26   Pa.   St.  438;    Howell   V.   Estcs.   71  Atl.  Rep.  6;  Hollonbeck  v.  McDonald, 

Tex.  690,  II  S.  W.  Rep.  62;  Miller  v.  ti2    Mass.    347;     Gay,    Petitioner.    5 

Lapham,  44  Vi.  416;  Plimpton  v.  Con-  Mass.    419;     Chapman  '  v.     Gray,    15 

verse,  42  Vi.  712.  Mass.  439:    Brewster  v.  Hill,  i  N.  H. 

'  Mitchell  V.  Seipel,  53  Md.  251,  36  350, 

Am.   Rep.   404;    Duval  v.   Becker,   6t  'Atlanta  Mills  v.  Mason,  iso  Mass. 

Md.  S37,  33  Atl.  Rep.  308;  Huttemeier  344. 
V,  Albro,  18  N.  Y.  48;  Parsons  v.  John- 
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w&j  would  be  prefierved  as  appurtenant  to  the  property,  and  wbea 
b;  sale  or  otherwise  the  owner  of  the  Bervient  estate  ceases  to  be 
joint  owner  in  the  dominant  estate,  the  temporary  and  partial  merger 
would  ceaae  and  be  as  though  it  had  never  been. "  ' 

837.  An  eaaemeat  may  be  revived,  after  it  has  been  extingniiihed 
by  the  union  of  the  dominant  and  servient  tenements  in  one  owner, 
by  their  subsequent  severance,  provided  the  easement  is  apparent, 
continuouB  and  essential  to  the  enjoyment  of  the  dominant  tenement.* 

11.  £y  J)estmctian  of  thai  upon  which  the  Easement  Depends. 

838.  An  easement  in  a  building  is  extinguished  by  the  destaiio- 
tion  of  the  building,  so  that  there  is  nothing  upon  which  it  can 
operate.  An  easement  is  an  interest  in  real  estate  and  survives  the 
destruction  of  a  part  of  the  servient  estate  wlien  there  is  anything 
remaining  upon  which  the  dominant  estate  may  operate.  If  the 
riglit  is  a  mere  license,  the  fact  of  destruction  is  not  material,  since 
the  denial  of  the  right  works  a  revocation,  there  being  no  such  right 
as  a  license  not  subject  to  revocation  and  falling  short  of  an  ease- 
ment. But  a  reservation  on  the  sale  of  half  a  lot  improved  by  a 
double  building,  of  a  right  of  way  over  the  stairways  of  the  other 
half,  such  as  would  be  necessary  to  the  proper  use  of  the  second 
story,  does  not  create  an  interest  in  tlie  soil  which  survives  the 
destruction  of  the  building.  The  court  so  deciding  say:  "  We  feel 
entirely  certain  that  the  reservation,  in  the  form  in  which  it  is 
brought  to  T»,  was  not  intended  to  create  an  interest  in  the  soil; 
and  if  it  possessed  tlie  quality  of  an  easement,  in  tliat  it  became  an 
interest  in  real  estate,  it  was  only  to  the  extent  of  affording  the  use 
of  the  stairways  and  hall  in  the  building  as  it  existed,  and  inde- 
pendently of  any  right  to  or  interest  in  the  soil.  If  this  was  the 
extent  of  the  interest,  it  follows  that  the  destruclion  of  the  building 
destroyed  the  right  as  effectually  as  if  the  interest  had  been  in  the 
soil,  and  the  floods  had  carried  away  the  soil ;  nothing  would  remain 
apoQ  which  the  right  could  operate.     A  new  structure  would  not 

■  Bradley    Fish    Co.   v.   Dudley,    37  man,  47  Pa.  St,  239;   Kieffet  v.  Imhoff. 

Conn.  136,  144,  per  Seymour,  J.  26  Pa,  Si.  438;    Hurlbun  v.  Firth,  10 

•See  §g  iaa~187;   Ferguson  v.  Wit-  Phila.  135;  Wome  v.   Marsh,  6  Phila, 

sell,  5  Rich.  380:  Kighisdl  v.  Hale,  go  33;  Gra.nt  v.   Chase,  17   Mass.   443,  9 

Tenn.  556,  18  S.  W,  Rep.  245;    Brown  Am.  Dec.  161;  In  re  Bull,  15  R.  I.  534, 

V.  Berry,  6  Coldw.  98;    Miller  v.  Lap-  loAtl.  Rep,  4S4. 
liam,  44  Vt.  416;  McCarly  v.  Kitchen. 
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recreate  the  right,  for  such  right  had  been  destroyed,  and  not  simply 
soBpendfld,  OB  would  probably  have  been  the  case  if  the  right  had 
attached  to  the  land. "  ' 

838.  An  easement  to  nae  a  stairway  in  a  building  on  an  adjaoent 
lot  terminatee  on  the  destruotion  of  the  buUding,  although  the 
easement  was  created  in  a  deed  of  conveyance  in  fee.  The  owner 
of  a  building  containing  a  store  conveyed  to  the  owner  of  an  adjoin- 
ing Btore  the  right  to  nse  a  stairway  in  the  first-mentioned  store  in 
common  with  the  grantor  and  his  tenants  for  the  purpose  of  goin^ 
to  and  returning  from  the  rooms  in  the  npper  pui;  of  both  stores. 
There  was  a  party-wall  between  the  two  buildings.  The  building' 
in  which  the  stairway  existed  was  afterwards  destroyed;  and  it  wa» 
held  that  the  easement  in  the  stairway  thereupon  ceased.  The  st^- 
way  in  which  the  easement  was  given  was  the  stairway  in  the  bnild- 
ing  then  standing.  The  language  used  in  creating  the  easement  was 
constmed  not  to  convey  a  rixht  in  the  space  occupied  by  the  stairs, 
or  a  right  to  rebuild  them  after  their  desbniction,  or  a  right  in  a  new 
stairway  in  a  new  building  thereafter  erected  on  the  lot  by  the 
grantor  or  his  assigns.' 

840.  The  destruotion  of  a  party-wall  deatroya  an  easement 
therein  created  by  building  die  wall  along  the  dividing  line  of  two 
lots  and  conveying  one  or  both  of  the  bnildings  by  deeds  describing 
this  line  as  running  through  the  centre  of  the  party-wall.*  "  It  is 
to  be  considered  that  the  necessity  which  lies  at  the  foundation  of 
the  right  arises  from  the  existing  relatione  of  artificial  structures, 
for  the  time  being  constitnting  part  of  the  freehold,  but  liable  to 
be  destroyed  by  the  action  of  the  elements  or  by  mere  lapse  of  time. 
When  thus  destroyed,  it  is  fair  to  presume  that  the  parties  intend,  in 
the  absence  of  any  agreement,  that  the   easement  shall  end  with 

'  Shirley  v.  Crabb,  138  Ind.  100,  »H,  Jennings,  6»  N.  Y.  5«6;   Brond^g*  ». 

37  N.  E.  Rep.  130.  Warner,  a  Hill,  145:  Sberred  v.  Ciaco. 

'Shirley  v.  Crabb,  138  Ind.  aoo,  37  4  Sandf.  480;    Partridge  v.  Gilbert,  15 

K.  E.  Rep.  130,  46  Am.  St.   Rep.   376;  N.  Y.  tot,  69  Am.   Dec.  631;    bnt  sec 

Thorn  V.  Wilson,  no  Ind.  335,  59  Am.  Pope  v.  O'Hara,  4S  N.  Y.  446;   Pierce 

Rep.    !og;     Douglas    v.    Coontey,    84  v.  Dyer,  109  Mass.  374,   13  Am.   Rep. 

Hun,   158.  3*  N.  Y.  Supp.  444;    Hahn  716;  Hicatt  v.  Morris.  10  Ohio  St.  523, 

V.  Baher  Lodge,  3i  Oreg.  30,  37   Pac.  78  Am.   Dec.   zSo;    Stevenson  v.  Wal- 

Rep.  166,  38  Am.  St.  Rep.  723.  lace,   a?    Gralt.    77:     Duncan    v,    Ro- 

*  Hoffman  v.  Kuhn,  57  Miss,  746.  34  decker,  90  Wis.  i,  6a  N.  W.  Rep.  S33. 

Am.  Rep.  491;   Heartt  v.  Kruger,  121  per  Newman,  J. 
N.  Y.  3B6,  34  N.  E.  Rep.  841 ;  Ogden  v.        See  &§  706-734. 
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the  necessity  that  created  it.     There  can  he  hj  implicatioTi  no  mutual 
easement  of  perpetual  support  applicable  to  futnre  stractnree," ' 

The  fact  that  the  foundation  wall  remains  after  the  destruction  of 
the  buildings  does  not  suflioe  to  preserve  unimpaired  the  right  to  a 
reconstruction  of  a  party -wall.  In  the  early  case  of  Skerred  v.  Oiaco  • 
the  facts  were  quite  similar  to  those  in  Meartt  v.  Krug^.*  Adjoin- 
ing buildings  were  destroyed  by  fire,  leaving  nothing  of  a  party- 
wall  but  the  stone  foundation.  The  plaintafl  rebuilt  on  his  lot;  and, 
when  the  defendant  also  rebuilt,  he  made  use  of  the  wall  for  hi» 
buildings,  which  pluntifi  had  erected  on  the  old  foundation. 
Thereupon,  plaintiff  sued  to  recover  of  defendant  his  contrihutioa 
towards  the  expense  of  the  erection,  and  failed  in  his  suit.  In  his 
opinion,  Judge  Sandfobd  held  liiatthe  agreement  onder  which  the 
part^-wall  had  been  hiiilt  related  to  that  wall  only ;  and  he  sud 
"  that,  when  two  owners  of  adjoining  <»ty  lots  unite  in  building  two 
stores  with  a  party- wall,  we  have  no  right  to  infer  from  that  aet  an 
agreement  binding  upon  them,  and  their  heirs  and  assignees,  to  the 
end  of  time,  to  erect  another  like  party-wall,  at  tiieir  mutual  expense, 
when  that  one  is  casually  destroyed,  and  so  on,  as  often  as  the  new 
one  shares  the  same  fate."  I^e  principle  of  titat  deoisiou  was 
declared  to  be  correct  by  the  Court  of  Appeals  in  Heartt  v,  Kroger 
just  cited,*  the  court  saying:  "  The  implied  ^reemeut  that  the 
party-wall  existing  at  the  time  of  the  oonveyanoes  of  the  two 
lots  by  their  common  owner  should  continue  in  its  use  and  oocnpa- 
tion  as  such  cannot  he  extended  so  aa  to  relate  to  a  changed  condi- 
tion  of  things,  caused  by  the  casual  destruction  of  the  wall  and 
hnildingB.    *    *    *    The  rule  which,  with  the  cessatiou  of  the. 

'  Pierce  V.  Dyer,  109  Mass.  374,  376,  modate  the  other."     Judge  Denio  fur- 

per  Colt,  J.  ther  remarked  that  "  in  the  changing- 

■4  Saadf.  4S0,  488.  condition  of  our  cities  and  villages,  it 

■  Heant  V.  Kruger,  lai  N.  Y.  386,  34  must  often  happen,  as  it  did  actually 

N.  E.  Rep.  S41,  per  Gray,  }.  happen   in  this  case,   that   edifices  of 

In  Partridge  t.  Gilbert,  15  N.  Y.  toi,  different  dimensions,  and  an  entirely 

6q  Am.  Dec  633,  Judge  Denio,  in  his  difierent  character,  would  be  lequired; 

opinion uponthecase.appTOvesofjQdge  and    it    might   happen,   too,   that  the 

Sandford's  opinion  in   the  case  cited,  views  of  one  of  the  proprietors  as  to 

He  held  that,  upon  the  occurrence  of  the  value  and  extent  of  the  new  build- 

a  state  of  affairs  rendering  the  party  ings    would     essentially    differ    froa 

wall  useless  in  its  then  condition,  "  the  those  of  the  other,  and  the  division 

mutual  easements  have  become  Inap-  wall   which    wonld  suit  one   of   them 

pHcablc,  and  that  each  proprietor  may  would  be  inapplicable  to  the  objects  of 

build   as    he    pleases   upon    his    own  the  other." 
land,  without  any  obligation  to  accom- 
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neceeeity  for  tlie  existence  of  a  right,  abrc^tes  the  right  itself,  is 
EDpported  by  the  reason  of  the  thing,  ae  well  as  by  legal  principlea. 
The  mntaal  easements  existed  by  force  of  the  situation  at  die  time  of 
the  severance  of  the  ownerahip  of  the  two  lots,  and  with  the  change 
in  that  situation  produced  by  the  casual  destmction  of  the  bnildinge, 
the  reason  for  their  existence  ceased.  Thenceforth  they  were  inap- 
plicable, and  the  lands  were  free  for  the  lawful  usee  of  tiieir  owners. 
The  easement  was  measnred  in  its  extent  and  duration  by  the  exist- 
ence of  the  DcceBaity  for  it.  When  the  necessity  ceased,  as  it  did 
by  the  destruction  of  the  btiildinga  and  wall,  the  rights  resulting 
from  it  ceased  also."  The  learned  judge  further  said:  "  The  de- 
fendant, insists  that  the  wall  did  not  cease  to  be  a  party- wall  after  the 
fire,  and  he  cites  in  support  of  bis  position  Brondage  v.  Wam&ry^ 
His  argument  amounts  to  this,  iu  effect:  That,  if  any  fragment 
of  the  wall  was  left,  or  if  only  the  foundation  or  cellar  wall 
npon  which  it  stood  remaned,  in  the  legal  vision  the  party-wall  still 
stood,  with  its  accompanying  bnrden  or  benefit  to  the  adjoining 
properties.  Bnt  that  I  consider  a  doctrine  untenable,  and  clashing 
with  the  doctrine  of  property  rights  in  land.  Srondage  v.  IVarmr, 
affords  no  support  for  it;  for  there  the  defendant's  right  to  use 
and  occupy  the  wall  in  question  lay  in  grant.  The  deed  under 
which  the  defendant  in  ejectment  claimed  the  right  to  continue  to 
use  the  wall  granted  the  right  to  build  npon  and  occupy  it.  That 
had  been  done.  The  fire  which  had  destroyed  the  plaintiff's  store 
left  the  wall  standing,  which  was  occupied  by  the  defendant.  It 
etill  answered  the  purpose  for  which  its  use  had  been  deeded,  and 
therefore  the  conrt  held  that  the  right  to  continue  to  use  it  had  not 
been  affected. " 

841.  An  easement  in  a  way  fbr  aooeas  to  a  house  or  other  build- 
ing appurtenant  to  the  land  is  not  lost  by  the  destruotion  of  the 
boilding  standing  at  the  time  of  the  grant  or  reservation.' 

Bnt  if  the  easement  is  appurtenant  to  the  building  only  and  not 
to  the  land,  the  easement  is  lost  when  the  building  is  destroyed  or 
goes  to  decay,  and  is  not  rebuilt.  Thus  the  grant  of  a  mill  with  an 
easement  to  take  water  for  operating  the  mill,  is  a  different  thing 
from  a  grant  of  land  with  an  easement  for  its  enjoyment  for  mill 

'  a  Hill,  145.  Pierce  v.  Dyer,  109  Mass.  374,  377,  n 

*  Henning  v.   Burnet,  8  Excb.   1S7;  Am.  Rep.  716;  Craia  v.  Fox,  16  Barb. 

Crossle;  v.  Ligbtowler,  L.  R.  3  Cb.  1S4;    Cbew    t.  Cook,  39    N.  J.  Eq. 

478;    Bangs   V.   Parlcer,   71   Me.   458;  396. 
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purposes.  "  The  latter  maj  be  made  available  at  any  time  and  by 
diSerent  mills  in  sncceseioQ.  But  ihe  grant  of  a  particnlar  mill  with 
an  easement  for  its  enjoyment  is  a  grant  of  the  easement  only  so 
long  ae  it  can  he  nsed  with  the  mill.  The  easement  is  appnrtenant 
to  the  bnilding,  and  when  the  building  ceases  to  exist,  the  easement 
comes  to  an  end;  not  by  abandonment  or  extinguishment,  hut  by 
the  inherent  limitation  of  the  grant  itself. "  ' 

842.  An  eaaemeat  granted  or  toserred  fi>r  a  parpoBe  definitely 
declared,  oeases  when  this  pnrpoae  no  longer  eziBts.' 

An  easement  granted  for  a  pubUc  landing  on  the  bank  of  a  river 
ceases  with  the  abandonment  of  all  commerce  on  the  river  for  more 
than  thirty  years.* 

843.  An  easement  is  extinguisbed  when  the  estate  to  which  it 
Is  appurtenant  oeases  to  exist.  A  right  of  way  assigned  to  a  widow 
with  her  dower  ceases  with  the  estate  in  dower,* 

Where  the  owner  of  land  fronting  on  the  Mississippi  rirer  con- 
veyed a  portion  of  it  distant  a  quarter  of  a  mile  from  the  river  with 
an  easement  in  the  river  front,  and  the  land  conveyed  and  the  land 
intervening  between  that  and  the  river  were  washed  away  by  the 
encroachments  of  the  river,  it  was  held  that  the  easement  in  the  river 
front  was  extinguished  by  the  destruction  of  the  lot  to  which  it  was 
appurtenant.^ 

An  easement  in  a  way  or  in  a  dock,  is  extingniehed  by  the  taking 
of  the  property  by  a  town  or  city  for  a  street  under  authority  con- 
ferred by  statute.  The  enjoyment  of  the  easement  is  thus  rendered 
impossible  and  is  thereby  extinguished.'  The  remedy  of  the  owner 
of  the  easement  for  its  destruction  is  against  the  town  or  city. 

A  city,  for  the  purpose  of  widening  a  street,  purchased  a  lot  of 
land  with  a  building  thereon,  which  had  by  prescription  an  ease- 
ment in  a  chimney  standing  on  an  adjoining  lot  of  land,  took  down 

'  Day  ».  Walden,  46  Mich.  575,  586,  '  Freedom  v.  Norris,  128  lod.  377.  a? 

10  N.  W.  Rep.  a6,  per  Cooley,  J.  N.  E.  Rep.  669. 

*  Haho  V.  Baker  Lodge,  21  Oreg.  30,  *  Hoffman  v.  Savage,  i;  Ma«s.  130. 

S7  Pac.  Rep.  166;  Jones   v.  Van  Bixih.  '  Weis   v.   Meyer,   55  Ark.  18,   17  S. 

ore,  103  Mich.  98,  loi,  61   N.  W,  Rep.  W.  Rep.  339. 

34S;  Batchelder  v.  State  Capital  Bank,  *  Central  Wharf  v.  India  Wbarf,  133 

66  N.  H.  386,  »  Atl.   Rep.   S93;  Roa-  Mass.  567;    Hancock  v.  Weniwonh,  5 

nokelnv.  Co.  \.   Kansas  City  &  S.  E.  Met.   446;   Muasey   v.   Union    Wharf, 

Co.,  108  Mo.  SO,  17  S.  W.  Rep.  tooo;  41  Me.  34;  Ballard  v.  Butler,  30  Me. 

Freedom  v.  Norris,  138  Ind.  377,  37  N.  94. 
E.  Rep.  869. 
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the  building,  appropriated  the  greater  part  of  the  Imd  to  the  widen- 
ing of  the  street,  allowed  the  roet  of  the  laad  to  lie  vacant  for  six 
years,  and  then  conveyed  it  by  deed  of  quit-claim.  It  was  held 
that  the  easement  in  the  chimney  was  loet  by  abandonment,  and  did 
not  pass  to  the  grantee.' 

844.  The  owner  of  the  land,  whoever  he  ma^  be,  m&y  take  ad< 
vantage  of  a  forfeiture  hf  the  person  entitled  to  the  easement.* 
Though  it  ia  the  role  that  none  but  the  grantor  or  his  heirs  can 
maintain  an  actioii  to  declare  a  forfeiture  for  a  breach  of  a  con- 
dition, the  right  to  take  advant^;e  of  such  a  breach  being  neidier 
assignable  nor  severable,*  this  rule  applies  only  to  estates  in  fee.* 
In  the  case  of  an  easement  the  role  must  be  different,  as  the  title 
is  never  divested. 

III.     By  Voluntary  Ahandonmeni  or  Incompa^le  A<^. 

846.  *The  owner  of  an  easement  may  abandon  his  right  so  as  to 
relieve  flie  servient  estate  of  the  encumbrance. * 

An  easement  is  extingnished  by  a  release  by  the  owner  of  it  to 
the  owner  of  the  servient  estate ;  *  bnt  as  an  easement  cumot  be 
created  by  parol,  it  cannot  be  eztinguifihed  by  parol  merely,'  If 
the  easement  has  become  a  fixed  right  apportenant  to  the  land 
of  the  dominant  owner,  the  right  cannot  be  affected  by  a  notice  to 
him  to  discontinue  the  use  of  the  easement  given  by  the  owner  of 
the  servient  tenement.' 

A  release  by  an  abutting  owner  to  an  elevated  railroad  company 
of  all  easements  or  lighta  apportenant  to  the  premises  which  had 

'  Canny  v.  Andrewt,  133  Mas*,  t;;.  Rep.    s6G;     C»an}>    v.   Aadrem,     123 

'  Reichcnbach  v.  Wuhtaston  Short  Mass.  155;  Pope  v.  D«vereux,  5  Gray, 

Line   R'y  Co.,  10  Wash,  357,  38  Pac,  409;    Dyer  v,  Saaford,  g  Met.   395,  43 

Rep.  1136.  Am.  Dec.  399;    Grain  v.  Fox,  16  Barb. 

•  Jone»  on  Real  Properly,  §  728.  1B4:    Monaghan  v.  Memphis  Fair  Co., 

'  Nicoll  V.  New  York  &  E.  R.  Co.,  u  95  Tenn.  108,  31  S.  W.  Rep.  497. 

H.  Y.  lit;  CookT.  Wardens,  etc,  of  St.  '  Hamilton  v.  Farrar,  isS  Mas*.  493; 

Paul's  Church,  5   Hun,  Bg3:    Cole   v.  McAllister   v.    Devane,    76   N.   C.   57; 

Irvine,    6    Hill,   634;    Schulenberg   t.  SidwcU   v.  Greig,   17   Misc.  165,40  N. 

Harriman,  zi  Wall.  44;    Ruch  v.  Rock  Y.  Supp.  96S. 

Island,  g7   U.  S.  6g];    Reichcnbach  v.  'Dyer  v. Sanford. 9  Met.  395,43  Am, 

Washington   Short   Line    R'y  Co.,    10  Dec.  399;  Longeadyck  v.  Anderson,  59 

Wash.  357.  38  Pac.  Rep.  na6.  How.  Pr.  i. 

'  Voglcr  V.  Gelss,  51  Md.  407;  King  »  Held  v.  UcBride,  3  Supr.  Cl  (P».) 

V,   Mnrpby,   140  Mass.  as4,  4  N.  E.  155,  39  W.  N.  Co.  3S4. 
ATR 
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been  taken  and  were  affected  bj  the  tnaintenance  and  operation  of 
the  road,  and  from  all  canses  of  action  therefor,  past  present  and 
fntore,  witli  a  consent  to  a  perpetual  maintenance  and  operation  of 
the  road,  effects  an  abandonment  of  the  abutting  owner's  easements 
of  light,  air  and  access  afforded  hj  the  street  in  front  of  the  premises. ' 

846.  An  easemeiit  Is  not  extinguished  or  renounoed  by  a  parol 
agreement  so  long  as  this  is  not  executed.* 

But  a  parol  agreement  carried  into  execation  may  be  evidence  of  the 
abandonment  of  an  easement.  Where  the  agreement  was  to  discon- 
tinue an  old  way,  and  sabstitate  a  different  one,  and  this  was  carried 
into  effect,  it  then  became  competent  evidence  of  a  surrender  of  the 
old  right  of  way.*  "  A  party  having  once  given  hie  free  consent 
to  forego  the  use  of  the  easement,  either  temporarily  or  permanently, 
and  suffered  other  persons  to  act  apon  the  faith  of  that  agreement 
or  consent,  and  to  inonr  expense  in  doing  the  very  act  to  which  his 
consent  was  given,  it  is  then  too  late  for  him,  or  those  claiming 
under  him,  to  retract  such  consent,  or  to  throw  on  those  relying 
upon  his  good  faith  the  burthen  of  restoring  things  to  their  former 
state  and  condition.  This  is  the  just  and  equitable  principle  now 
firmly  established,  and  it  is  applied  as  well  in  courts  of  law  as  in 
courts  of  equity." '  It  was  held,  however,  by  the  Court  of  Com- 
mon Pleas  in  England  that  a  parol  agreement  for  the  sabstitation  of 
a  new  way  for  an  old  prescriptive  way,  and  a  consequent  discon- 
tinuance to  use  the  old  way,  afford  no  evidence  of  an  abandonment 
thereof,* 

Where  the  owner  of  laud  across  which  another  had  a  right  of  way 
obstructed  the  way  by  erecting  a  shed,  and  the  owner  of  the  ease- 
ment saw  the  shed  in  process  of  erection  and  made  no  objection,  but 
later  called  the  attention  of  the  landowner  to  the  matter  and  he 
promised  to  remove  the  shed  upon  request,  it  was  held  the  circum- 
stances did  not  amount  to  a  license  to  erect  the  shed,  especially  as  it 
appeared  that  the  person  entitled  to  the  way  did  not  know  the  exact 
location  of  the  shed  in  reference  to  the  right  of  way.* 

'  Ward  V.  Mm.  EI.  R,  Co.,  15a  N.  Y.  Dec.  sgg;   Etb  v.  Brown,  69  P»,  St. 

39,46  N.  E.  Rep.  3191   White  v.  Man-  316;    Weed   v.    Keenaa,  60  Vt.  74,  13 

hattan  R.  Co.,  135  N,  Y.  19;  Foote  v.  Atl.  Rep.  804. 

Met.  El.  R.  Co.,  147  N.  Y.  367,  42  N.  •  Pope  v,  Devereux,  J  Gray,  409. 

E.  Rep.  iSi,  70  N.  Y.  Si.  Rep.  >7,  aS  *VogIer  v.  Geiis,  51  Md.  407,  411, 

Chic.  L.  N.  IiQ.  perAlvej,  J. 

» Lovell  V.  Smiih,  3  C.  B.  N.  S.  lao.  *  Collins  v.  Sl  Peters,  6s  Vt.  618,  ay 

'  Pope   V.   Devereux.   s    Gray,   409;  Atl.  Rep,  485. 
Dyer  v,  Sanford,  9  Met.  395,  43  Aid. 
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847'  An  easement  may  be  extingwiBhed,  revoked  mr  modified  by 
a  parol  lioeiue  granted  by  the  owner  of  the  dominaiit  estate  and 
acted  upon  hj  the  owner  of  the  eervi^it  estate.'  If  one  entitled  to 
crose  the  tracks  of  a  railroad  at  grade  orall;  agrees  tliat  the  railroad 
maj  cloee  ap  this  crossing  upon  condition  that  the  company  pro- 
vides another  suitable  waj,  and  the  company  accordingly  constmcts 
the  way  and  transfers  the  title  to  the  way  to  the  persons  entitled  to 
use  it,  the  right  to  use  the  croBsing  is  extdngniflhed.  "  If  the 
extinguishment  of  an  easement  by  the  execution  by  the  owner  of 
the  servient  estate  of  a  license  which  prevents  the  further  enjoy- 
ment of  die  easement  rests  on  the  ground  that  the  owner  of  the 
easement  intentionally  abandons  it,  —  and  where  there  is  a  com- 
plete extinguishment  it  may  well  rest  upon  that  ground,  —  his 
intention  is  conclnsiTely  presumed  in  favor  of  the  owner  of  the 
eerrient  tenement  who  executed  the  license,  because  between  these 
parties,  when  one  acts  upon  the  license  of  the  other,  the  manifest 
and  apparent  intention  which  is  acted  upon  luust  control  their  rights, 
whatever  the  secret  intention  of  the  licensor  may  be. ' '  * 

The  owner  of  a  mill  privilege  gave  the  owner  of  lands  flowed 
thereby  an  oral  license  to  erect  a  dam  on  the  land  of  the  latter,  and 
also  to  dig  a  ditch  across  the  land  of  the  mill-owner  to  drun  the 
water  from  a  part  of  the  land  overflowed ;  and  under  this  license 
the  dam  was  erected  and  the  ditch  dug.  The  mill-owner,  after 
many  jeaxa,  undertook  to  revoke  the  whole  license,  prostrating  the 
dam  and  clodng  up  the  ditch.  The  land-owner  thereupon  dug  a 
ditch  on  his  own  land  to  draw  oS  the  water  thrown  upon  it  by  the 
broken  dam,  which  resulted  in  diverting  the  water  from  the  mill- 
pond.  In  a  suit  by  the  mill-owner  against  the  land-owner  for  this 
injnry,  it  was  held  that  the  mill-owner  lost  his  right  to  flow  the 
land  by  bis  ond  license  to  the  land-owner  to  erect  a  dam  to  prevent 
the  overflow  of  his  land.     The  mill-owner,  however,  could  revoke 


■Winter  v.  Brockwell,  B  Easi,  30B;  Morse  v.  CopeUod,  a  Grajr.  303;  Dyer 

Llggins  V.  Inge,  7   Btng.  683;  Boston  v.   Sanford,  9  MeL  395,  43  Am.   Dec, 

ftProv.  R.  Co.  V.  Dohertjp,  154  Mass.  399;  Fremoni  v.  June,  8  Ohio  C.  C. 

314,  IS  N.  E.  Rep.  377;    King  v.  Mur-  114;  Addison  v.  Mack,  3  Gill,  331,  41 

phj,  140  Mass.  354,  4  N.  E.  Rep.  566;  Am.  Dec.  431;  Craja  v.  Fo:(,  16  Barb. 

Canny   v.    Andrews,    133   Mass.    155;  1S4. 

Warshauer     v.    Randall,     109     Mass.        *  Boston  A  ProT.  R.  Co.  v.  Dohcrtjr, 

5S6;  Pope   V.   Devereux,  5  Gray,  409;  154   MaM.   314,   317,    aS    N.   E.    Rep. 

Curtis  V.  Noonan,  10  Allen,  406,  409;  377, 
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the  license  to  cut  a  ditch  through  hlB  land,  and  therefore  his  act  in 
stopping  np  the  ditch  was  juetiiiable. ' 

848.  If  the  obstmotions  to  a  right  of  -nray  authorised  by  mero 
parol  lloense  be  only  temporary,  or  only  partial  in  eSbot,  the  ease- 
ment is  merely  suspended  or  modified  during  the  existence  of  the 
obetractions  planted  npon  the  way  in  pursuance  of  such  license.  If 
the  license  be  for  only  a  specific  act,  the  licensee  cannot  erect 
another  obstruction  of  the  same  or  of  &  different  kind  without  a  new 
license,  and  consequently  such  temporary  or  pu-tiaL  obstmctioiis  do 
not  extinguish  the  easement.  In  such  case,  after  the  removal  of  the 
obstructions,  the  right  to  use  the  easement  as  formerly  is  fully 
restored.' 

A  person  who  accepts  a  deed  with  knowledge  of  the  existence  of 
'  a  private  alley  over  the  land  conveyed  and  other  adjoining  land 
designed  for  the  use  of  the  several  owners,  although  the  deed  con- 
tains no  reference  to  the  alley,  will  not  be  held  to  have  abandoned 
the  alley  by  reason  of  such  acceptance,  or  becanse  he  abstained  from 
fencing  off  the  alley,  or  because  he  did  not  remove  an  apple  tree 
which  was  standing  in  the  space  covered  by  the  alley  when  he  took 
the  conveyance,  or  because  he  erected  a  grape  arbor  partly  within 
the  space  covered  by  the  alley.' 

849.  Abandonment  of  an  easement  ia  a  matter  of  intention 
on  the  part  of  the  person  having  the  right,  and  such  intention  may 
appear  by  his  acta  as  well  as  by  his  declarations.*  Time,  where  one 
had  a  private  right  of  way,  and  &  highway  was  laid  out  between 
the  same  termini  which  was  equally  convenient  for  him,  and  was 

'Morse   v.  Copeland,  9  Gray,   302,  woold  create,  and  licenses  which  ex- 

305,     Metcalf,  J.,  said:   "  The  authori-  tinguish    or    modify,     an    easement, 

ties    *    *    *    show     that     the     rule,  Generally,   if    not    always,   a    license 

sometimes  laid  down  in  the  books,  that  which,   When    executed,    extinguishes 

a  license  executed  cannot  be  counter-  or  modi&es  an  easement,  is,  from  the 

manded,  is  not  applicable   to  licenses  nature  of  the  case.  «  license  to  do  acts 

which,  if  given  by  deed,  would  create  on  the  servient  tenement  —  the   tene- 

ao  easement,  but  to  licenses  which,  if  ment  of  the  licensee." 

given  by   deed,   would   extinguish   or  'Vogler  v.  Geiss,  ;i   Md.  407.     See 

modify  an  easement.     They  also  sbow  Dyer  v.  Sanford,  9  Met.  39s,  43  Am. 

that  the  distinction,  sometimes  taken  Dec.  399. 

in  the  books,  between  a  license  to  do  ■  Ermentrout  v.  Stitzel,  170  Pm.  St. 

acts  on  the  licensee's  own  land,  and  a  540,  33  Atl.  Rep.  109. 

license  to  do  acts  on  the  licensor's  l»nd  *  Jamaica    Pond    Aqueduct  Co.    v. 

Is  the  same  distinction  that  Is  made  Chandler,  lai  Mass.  3. 
between  licenses  which,  if  held  valid, 
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used  bj  him,  these  facte  together  with  bis  entire  non-Tuer  of  the 
private  v&j  were  regarded  as  strong,  but  not  concloraTe,  evidence 
of  an  abandonment.' 

Whether  there  has  been  abandonment  of  ao  easement  is  a  qaea- 
tion  of  fact  uid  of  Intention  for  the  determination  of  the  jury.  ' 

860.  Tbe  burden  of  proof  to  show  on  abandonment  of  an  eaao- 
ment  is  upon  the  party  claiming  such  abandonment  and  he  most 
establish  the  fact  by  clear  and  nuequiyocal  evidence.* 

861.  To  make  out  B  voluntary  abandonment  of  an  easnnent  tlie 
proof  most  go  to  this  extent,  as  declared  by  Chief  Justice  Shaw  : 
"  First,  that  the  acta  relied  on  were  voluntarily  done  by  tbe  owner 
of  the  dominant  tenement,  or  by  his  express  authority ;  secondly, 
that  such  party  was  the  owner  of  tbe  inheritance,  and  bad  authority 
to  bind  the  estate  by  bis  grant  or  release ;  and  thirdly,  that  the  acts 
are  of  bo  decisive  and  oonclusive  a  character  as  to  indicate  and  prove 
his  intent  to  abandon  the  easement"  * 

Testimony  of  a  former  owner  of  tbe  dominant  estate  that  when 
be  owned  the  easement  be  orally  relinquished  it  and  ceased  to  use 
it,  is  admissible  upon  the  question  of  abandonment.* 

862.  Any  aot  of  the  dominant  owner  that  is  Inoonslstent  witli 
his  farther  enjoyment  of  the  right  ia  an  abandgoment  of  it,*  "If  the 
owner  of  the  dominant  grants  a  license  to  the  owner  of  the  servient 
tenement  to  erect  a  wall  which  necessarily  obstructs  tbe  enjoyment 
of  the  easement,  and  it  is  erected  accordingly,  it  may  amount  to 
proof  of  an  abuidonment  of  the  eaeemoit.     It  is  not  a  release, 

'  Foote  V.  Metropolilan  El.   R.  Co.,  Am.  Dec.  399,  citing  Moore  v.   Raw- 

147  N.  Y.  367,  42  N.  E.  Rep.  181,  70  N.  son,  j  Bam.  &  Cre«.  333,  and  s  Dowl. 

Y.  St  Rep,  aj;  Snell  v.  Levitt,  no  N.  &   Rfl.  •34.     And    see    Hafford    ▼. 

V.  sqs,  iS  N.   E,   Rep.    370;  Voglat  v.  Spokesfcld,    too    HaM.    491;    Smylea 

Gciss,  SI  Md,  407.  V.  Hasting,  aa  N.  Y.  317;  Smith  v. 

'  King  T.  MuTphy,  140  Mass.  354,  4  Worn,  93  Cal.  S06,  s3  Pac  Rep.  944. 
N,  E,  Rep.  566;    PolMiii  V.  IngKm,  33        <  Warahauer  v.   Randall,   log  Ma*s. 

S.    C.    54t;    Parkins    t,    Dunham.    3  sS6;    Kfng  v.  Marphy,  140  Mass.  354, 

Strobh.  334;   Voglei  v.  Gaist,  51  Md,  4  N.  E.  Rep.  g66. 

410;  Cooper  V.  Smith,   g   S.  &  R.  36,        *  Dyer  v.  Sanford,  9  Mel.  395,  40a,  43 

II  Am,  Dec,  656.  Am.  Dec.  399,  per  Shaw,  C.  J.    And 

*Waring    V.    Crow,    ti     Col.    366;  sec  King  v.  Murpby,   140  Mass.  3S4: 

Richardson  v.  McNulty,  34  Cal.   339;  Stein   v.   Dahm,   96  Ala.   4S1,    it   So. 

Beaver    Broolc    Resenrolr  Co.   r,    St,  Rep.  597;  Coming  v.  Gould.  16  Wend. 

Vrain   ResarvoiT  Co,  6  Colo.  App.  130.  531;  Ballard  v.  Butler,  30  Me.  94;  Tay- 

40  Pac,  Rep.  1066.  lor  v.  Hampton,  4  HcCord  (S,  C),  96. 

•  Dyer  v.  Sanford,  9  Met.  39s,  402,  43 
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becauee  it  is  hj  parol.  But  it  raenltB  from  the  consideratioii  that  a 
license,  when  execated,  is  Dot  revocable;  and  if  the  ohetmctioD  be 
permaneDt  in  its  natnro,  it  does,  dejacto,  tenninate  the  enjoyment 
of  the  eaeement.  But  the  lioenBe  is  for  the  specific  act  oidy ;  and 
if,  when  execated,  it  is  of  such  a  nature  as,  de/aotOy  to  destroy  the 
eaeement,  but  is  only  temporary  in  its  nature,  or  limited  in  ita  terms, 
then,  as  the  easement  ia  not  released,  when  the  obstruction  erected 
in  pursuance  of  such  specific  license  is  remoTed,  the  owner  of  the 
servient  tenement  cannot  erect  another  obstruction  of  the  same,  or 
of  a  difierent  kind,  without  a  new  license." 

"Where  one  having  a  way  leading  from  his  house  and  bam  on  his 
land  over  the  land  of  his  neighbor  to  a  highway,  removed  the  honse 
and  barn,  ploughed  and  planted  the  land,  and  fenced  up  the  end  of 
the  way,  it  was  held,  twelve  years  afterwards,  that  the  way  had 
been  abandoned  and  lost.'  Where  one  bad  an  easement  of  light  in 
his  neighbor's  land  enjoyed  by  means  of  a  window  opening  in  an 
ancient  wall  of  his  house,  which  he  pulled  down  and  rebuilt  without 
the  window,  and  his  neighbor  afterwards  built  so  as  to  intercept  the 
light,  it  was  held,  after  seventeen  years,  that  the  easement  had  been 
abandoned  and  lost.' 

But  the  owner  of  an  eaeement  does  not  forfeit  or  destroy  his  right 
to  it  by  claming  a  right  to  the  fee  of  the  servient  estate,  and  taking 
possession  of  it.  His  attempt  to  use  the  land  as  owner  of  the  fee 
does  not  prove  an  intent  to  abandon  the  easement.  No  acts  of  his 
will  extingmsh  his  easement  except  snch  as  indicate  bis  intention 
to  abandon  it,  unless  other  persons  have  been  led  by  such  acts  to 
believe  the  right  abandoned,  and  to  act  upon  such  belief.* 

One  having  a  right  of  way  over  another's  land  does  not,  by  clos- 
ing a  gate  and  making  an  opening  to  the  way  at  another  place, 
abandon  the  way  as  originally  laid  out,  although  he  cannot  insiBt 
upon  the  change  without  the  owner's  consent.*  Neither  does  the 
owner  of  such  a  right  of  way  extinguish  it  by  erecting  a  board  fence 
five  feet  high  on  the  boundary  of  his  land  extending  across  such 
way  or  by  subsequently  placing  palings  tliree  or  four  feet  liigh  on 
top  of  this  fence.  Snch  a  fence  is  not  a  permanent  structure,  but 
could  be  removed  witii  hardly  any  trouble  or  expense.  It  would 
serve  to  keep  the  owner's  animals  from  escaping  and  the  auimaU  of 

'  Craio  v.  Fox,  i6  Barb.  184.  *  Faulkner  v.  Duff  (Ky.),  >o  S.  W. 

*  Moore  T.  RawKM),  j  B.  &  C,  331.        Rep.  317. 

*  White'!  Bank  v.  NIchoU,  64  NY.  6$. 
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his  neighbors  from  eatering  upon  his  land.  "  So  tnanj  motiTea 
may  be  assigned  for  maintaining  the  fence  temporarily,  uid  the 
Btrnctnre  was  so  slight  and  bo  easily  removed,  that  it  is  &r  from 
being  snfBcient  of  itself  to  prove  an  abandonment  of  the  easement. "  ^ 

A  right  of  way  is  not  extingniahed  by  the  habitual  use  by  its 
owner  of  another  way  in  place  of  it,  nnless  there  is  an  intentional 
abandonment  of  the  former  way.* 

One  may  so  conduct  himself  as  to  relinqoish  a  part  of  an  easement 
without  relinquishing  the  whole.' 

863.  Tb.»  owner  of  the  dominant  estate  may  make  suoh  oham^^s 
In  the  use  and  condition  of  it  aa  to  amount,  in  ihot,  to  a  rennnoia- 
tdon  of  t^  easement,  and  this  may  be  relied  on  by  the  owner  of  the 
servient  estate  as  evidence  of  abandonment.  Chief  Justice  Shaw 
gives  the  following  illnstratious  of  this  mode  of  abandonment:  "As 
when  one  takes  down  the  building  in  which  a  window  was  placed, 
and  erects  on  the  site  a  permanent  tenement,  so  constructed  as  not 
to  require,  or  even  permit,  a  window  similarly  situated;  or  when 
one  grants  an  express  license  to  do  acts  on  his  own  land,  the  neces- 
sary effect  of  which  is  to  take  away  or  impair  the  easement  per- 
manently, and  the  acts  are  done  accordingly."  * 

There  is  an  abandonment  of  an  easement  in  a  wall,  not  a  party- 
wall,  which  forms  the  side  of  a  building,  where  the  owner,  after  the 
destruction  of  tlie  wall  and  building,  erects  a  new  building  on  a 
different  foundation.* 

Where  adjoining  owners  had  an  easement  in  common,  acquired  by 
prescription,  of  a  way  between  then-  houses  for  access  to  the  rear  of 
them  and  Dpon  their  destruction  by  fire,  one  of  the  owners  rebuilt 
his  house,  the  question  arose  whether  he  had  placed  the  foundation 
of  it  on  the  old  fonndation  or  in  the  alley,  uid  had  thereby  forfeited 
hie  right  to  the  easement.  The  evidence  being  conflicting,  an  issue 
at  law  was  ordered  to  ascertain  the  fact  and  until  this  should  be 

'Harford  V.  Spok«sfield.  loo  Mass.  'Tyler  v.  Cooper,  47  Hun,  94;  Lai- 

491,  495,  per  Chapman,  C.  J.  timer  v.  LIvermoK,  7a  K.  Y.  174. 

'Jamaica    Pond    Aqueduct   Co.    v.  ^Dyer  v.  Sanford.  9  Met.  395,403, 

Chandler,  izi  Mass.  3,     And  see  Hay-  43   Am.   Dec.   399,   citing   Liggins    v. 

ford    V.   Spolces&eld,    100    Mass,    491;  Inge,    7   Bing.   683,   and   5   Moore    ft 

Ward  V.  Ward,  7  Exch.  838;  Lovell  v.  Payne,   71B;   Canny  v.  Andrews,   laj 

Smith.   3   C.   B.     N.   5.     lao;   Hale  v.  Mass.  155. 

Oidroyd,  14  M.  &  W.  789.  *  Duncan  v.  Rodecker,  90  Wis.  i.  6a 
N.  W.  Rep.  S33. 
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done  BQch  owner  was  not  enjoined  from  appropriatmg  part  of  the 
&Uey  next  to  liifi  lot  in  rebaildiiig.' 

One  having  a  right  of  waj  over  an  allej,  the  onlj  access  to  whicli 
was  by  a  gate  through  a  wall  from  a  yard  in  the  rear  of  his  bnilding, 
built  on  such  yard  and  closed  the  gate,  by  building  np  the  wall  solid, 
and  opened  a  coal  hole  through  the  wall  of  the  old  boilding.  It  was 
held  that,  though  the  making  of  the  coal  hole  and  the  use  of  it  may 
have  been  a  trespass  on  the  land  of  the  owner  of  the  fee,  die  cloaing 
of  the  gate  did  not  constitute  an  abandonment  of  the  way  by  the 
owner  of  the  easement.  Thongh  the  use  of  the  coal  hole  may  have 
made  the  use  of  the  pasaage-way  in  connection  with  it  unlawful,  such 
continuous  use  of  the  way  for  more  than  twenty  years,  with  the 
knowledge  and  against  the  will  of  the  owner  of  tiie  fee,  was  notice 
to  him  and  all  concerned  that  the  claims  of  the  owner  of  the  ease- 
ment were  not  abandoned.* 

854,  The  use  of  an  easement  for  an  unauthorized  purpose  is 
not  an  abandonment  of  it.  A  railroad  company  by  leasing  lands, 
acquired  for  railroad  purposes,  to  be  used  by  the  lessee  as  a  coal  yard 
in  the  prosecution  of  his  private  bnsiness  to  the  exclusion  of  any 
public  use,  does  not  abandon  its  easement  of  way.'  In  the  case  cited 
the  company  reserved  the  right  to  terminate  the  lease  upon  giving 
SIX  months'  notice,  and  also  reserved  the  use  of  a  track  upon  the 
land  for  all  the  purposes  of  a  railroad. 

Mr.  Justice  Earl,  delivering  the  judgment  of  the  Comt  of 
Appeals,  sdd:  *  "An  easement  may  be  abandoned  by  unequivocal 
sets  showing  a  clear  intention  to  abandon,  or  by  mere  non-user,  if 
continued  for  a  long  time.  The  mere  use  of  the  easement  for  a 
purpose  not  authorized,  the  excessive  use  or  misuse,  or  the  temporary 
abandonment  thereof,  are  not  of  themselves  sufficient  to  constitute 
an  abandonment.  Under  these  authorities  the  acts  claimed  to  con- 
stitute the  abandonment  of  an  easement  must  show  the  destruction 
lihereof,  or  that  its  legitimate  use  has  been  rendered  impossible  by 
some  act  of  the  owner  thereof,  or  some  other  uneqaivocal  act  show- 

'  Chew  V.  Cook,  39  N.  J.  Eq.  396.  Co.,  34  La.  Ann.  624;  Curran  v.  Louls- 

*Vinlon  v.  Greene,  158  Mass.  4*6,  33  ville,  83  Ky.  638;  Proprielors  of  Locks 

N.  E.  Rep.  607.  T.  N.   &  L.  R.  Co..  104  Mass,  i,  6  Am. 

*Rob7  V.  N.  Y.  Cent,  ft  H.  R.  Co.,  Rep.  iSi;  White's  Bank  v.  Nichols,  64 

14s  N.  Y.  176,  181,  36  K.  E.  Rep.  10S3,  N,  Y.  651   Grain  v.  Foi,  16  Barb.  184; 

reveningfis  Hun,  533.  M  N.  Y.  Supp.  Snell  r.  Levitt,  no  N.  Y.  595,  iS  N.  E. 

SSI.  Rep.  370. 

*.Hogeratt  T.  Vicksburg  5.  &  P.  R. 
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ing  an  intention  to  permftnently  abandon  and  give  np  the  easement. 
Here  there  were  absolntelj'  no  acts  of  the  kind  mentioned.  The 
railroad  company  coald  put  an  end  to  the  lease  at  any  time  hy  giv- 
ing the  lessee  eix  months'  notice.  It  continned  to  nse  the  track 
passing  over  the  land  in  question  for  railroad  pnrposes,  to  wit,  the 
transportation  of  coal  to  the  lessee,  and  it  actually  reserved  the  use 
and  control  of  the  track  and  land  for  all  railroad  purposes.  I  can 
assert  with  great  confidence,  after  a  diligent  examination  of  tiie 
books,  that  no  authority  can  be  found  holding  Aiot  upon  such  facts 
AD  easonent  has  been  ahsolntely  lost  to  the  owner  thereof. ' ' 

An  abuse  of  a  prescriptive  right  does  not  work  a  forfeitnre  of  the 
right  to  Dse  it  lawfully.' 

But  if  the  grant  of  an  easement  is  general  wi&ont  defining  the 
purpose  or  use  of  it,  it  ia  not  limited  to  the  nse  made  of  it  at  the 
time  of  the  grant.  The  owner  of  an  upper  and  lower  mill  privilege 
conveyed  the  upper  privilege,  reserving,  for  the  benefit  of  the  lower 
privilege  all  the  water  which  could  be  drawn  throngh  the  waste  gate 
when  the  water  ran  over  the  dam.  The  lower  privilege  was  then 
used  for  a  grist-nuU  but  was  afterwards  used  for  a  large  cotton 
factory,  and  it  was  contended  that  the  grantor  had  no  right  to  use 
the  water  for  the  latter  purpose;  but  it  was  held  that  &6  reservation 
being  general  it  did  not  matter  for  what  purpose  tiie  water  might 
be  used.' 

866.  If  one  having  an  easement  of  a  right  of  way,  weots  a  per- 
manent obatruotdCMi,  suoh  as  a  building  in  the  way,  ot  any  part  of  it, 
he  thereby  abandons  his  easement.*  Thus,  if  one  having  an  ease- 
ment in  a  passage-way  occupies  a  material  part  of  it  for  his  own 
private  use  otherwise  ihan  for  a  way,  he  thereby  shows  an  intention 

'Masonic  Assoc,   v.  Harris,  79  Me.  Smitb  v.  Wiggin,  53  N.  H.  iii;  Latti- 

350,  9  Att.   Rep,   737;    Proprietors   of  iner  t.  Lisermore,  7*  N.  Y.  174;  Com- 

Locks  &  Canals  v.   Nashua  &  L.   R.  ing  v.  Gould,  t6  Wend.  531:  Arnold  v. 

Co.,  104  Mass.  I,  8,  6  Am.  Rep.  i8r.  Cornman,    5°   Pa-    St.    361;   Ebaer    v. 

*  Atlanta  Mills  v.  Mason,  I30  Mass.  Stichter,  19  Pa.  St.  iq;  Haclce's  Appeal, 
244.  lor  Pa.   St.   445;  Hall  v.    McCaughey. 

•  Krehl  v.  Burtell,  7  Ch.  D.  551;  Al-  JI  Pa.  St.  43;  Steere  r.  Tiffany.  r3  R. 
Ian  V.  Gomme,  11  Ad.  &  £1.  759;  ICirk-  I.  568;  Craven  v  Rose,  3  S.  C.  73;  Tay- 
Patrick  V.  Brown,  59  Ga.  450;  Henry  lor  v.  Hampton,  4  McCord,  96,  17  Am. 
V.  Koch,  So  Kf.  391,  44  Am.  Rep.  4S4,  Dec,  710;  Bowen  v.  Team,  6  Rich.  39S, 
asAm.  L.Reg.N.S.394.  399note:Vo8-  60  Am.  Dec.  137;  Dodge  v.  Stacy,  3^ 
ler  V.  Geiss,  51  Md.  407;  Hayford  v.  Vt.ss8;  Dillman  v,  Hoffnwn,  38  Wis. 
Spokesfield,  too  Mass.  491;  Carlin  v.  559. 

Paul,   II  Mo.  33,  47  Am.  Dec.    139; 
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to  abandon  its  use  as  a  -v&j.^  And  ao,  whare  one  having  a  right  of 
vaj  in  common  with  another  builds  a  part  of  the  wall  of  his  boose 
upon  the  waj  and  encloses  another  portion  of  it  with  a  fence,  his 
right  of  way  is  extinguished.  These  acts  are  incompatible  with  the 
enjoTment  of  the  way  as  it  had  been  nsed.  The  way  as  between 
the  parties,  at  least,  was  an  entire  thing  and  the  eztinguiahment  of 
it  in  part  is  ui  extinguishment  of  the  whole.* 

If  an  easement  of  a  right  of  way  is  obstructed  by  tiie  erection  of 
a  building  thereon  by  anotiier  person,  the  owner  of  the  easement 
is  not  estopped  from  asserting  his  rights  unless  it  is  shown  that  the 
person  erecting  the  building  was  induced  so  to  do  by  the  conduct 
or  language  of  such  owner;  *  or  that  he  stood  by  and  allowed  the  ser- 
vient owner  or  another  to  erect  a  buOding  across  die  way  without 
remonstrance.* 

866.  An  abandonmant  of  a  Tigbt  of  way  or  otiier  aaMment 
granted  for  the  benefit  of  the  public  is  more  readily  presumed 
than  is  an  abandonment  of  a  like  easement  held  and  owned  for 
private  use  and  benefit.  Thus,  a  right  of  way  for  a  street  railroad 
over  a  public  street  granted  by  legislative  act  has  been  held  to  be 
lost  and  abandoned  by  non-user  for  more  than  ten  years,  and  then 
after  such  a  period  of  non-user  the  Legislatnre  might  grant  the  right 
of  way  to  another  corporation.  The  court  said  that  the  rules  which 
apply  to  the  non-user  or  abandonment  of  a  like  easement  held  for 
private  use  and  benefit  should  not  be  applied  with  strictness  to  this 
Idnd  of  a  right,  which  was  given  for  the  public  use  and  benefit.' 

Land  was  conveyed  to  a  railroad  company  for  a  right  of  way  so 
long  as  the  land  should  be  used  for  railroad  purposes.  The  way 
was  graded.  Afterwards  the  successor  of  the  original  company 
completed  the  road  by  a  new  route  and  refused  to  constrnct  it  on 
land  conveyed.  The  grantor  of  the  land  conveyed  for  the  right  of 
way  occupied  it  for  five  years  after  the  completion  of  the  road  by 
the  new  route,  and  put  valuable  improvements  upon  it  without 
objection  from  the  railroad  company.     It  was  held  that  the  right  of 

'Steere  v.  Tiffany,  13  R,  I,  568;  N.  E.  Rep.  896;  Vogler  v.  Geiss,  51 
King  V.  Murphy,  140  Mass.  254,  4  N.     Md.  407. 

E.  Rep.  566;  Henncsiy  v.  Murdock,  17  *  Arnold  v.  Cornman,  50  Pa.  St.  361. 
N.  Y.  Supp.  276,  63  Han,  635.  *  Henderson    v.   Central    Passenger 

♦Corning  v.  Gould,  16  Wend.  531,         R.  Co.,  3i  Fed.  Rep.  35B. 
*Welih  V.  Taylor,  134  N.  Y.  450,  31         As  to  abandonment  of  public  high- 
ways,  see  ^§  SS»-MS. 
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way  wag  abandoned  and  reverted  to  the  grantor.  The  acts  of  the 
railroad  compaii;  showed  a  clear  intention  to  abandon  the  right 
of  way.' 

A  railroad  company  porcbased  a  right  of  way  upon  the  express 
condition  that  its  road  ^onld  be  completed  within  three  years  and 
performed  this  condition.  Sabseqnently  another  railroad  company 
purcbaeed  all  the  rights  of  way  of  the  first  company  and  having 
taken  up  the  track  of  a  portion  of  the  road,  ceaaed  to  use,  and  wholly 
abandoned,  eucb  portion,  and  conveyed  it  to  a  private  individual 
for  private  uses.  The  grantor  of  the  right  of  way  for  this  portion 
of  the  road  brought  snit  to  recover  it  on  the  ground  that  it  had  been 
abandoned;  and  the  court  held  that  the  conveyance  by  the  railroad 
company  of  this  land  for  private  oee  was  wholly  incompatible  with 
the  uee  of  the  land  for  railroad  purpoBce  and  manifested  a  clear 
intention  of  immediate  abandonment  of  that  part  of  the  road.' 

A  right  of  way  for  a  railroad  through  land,  about  midway 
between  stations  two  or  three  miles  distant,  was  granted  by  a  deed 
which  provided  that  if  "it  ehould  cease  to  be  used  and  operated  as 
a  railroad  *  *  *  this  release  shall  cease  to  be  operative,  and 
the  right  of  way  granted  thereunder  shall  terminate. "  The  grantee 
consolidated  with  a  company  whose  track  ran  between  the  stations 
referred  to  by  a  different  route,  and  thereafter  the  grantee's  track 
was  used  only  for  storing  cars.  It  was  held  that  the  right  of  way 
was  forfeited.' 

Evidence  that  a  railroad  was  taken  up,  the  rails  and  ties  removed, 
the  fences  taken  away,  and  a  bridge  across  a  river  torn  down,  and 
all  with  a  view  of  abandonment,  is  sufficient  to  show  an  abandon- 
ment of  the  easement  of  right  of  way.* 

But  where  a  street  railway  company  having  the  right  to  lay  a 
doable  track,  operated  its  road  for  some  years,  and  then  abandoned 
one  track,  but  relaid  it  after  ten  years,  it  was  held  that  it  had  not 
lost  the  right  to  use  both  tracks, ' 

'  Roanoke  Investment  Co.  v.  Kaoaas  '  Louisville  &  Naabvllle  R.  Co.  v, 
Cily  &  S.  E.  R.  Co..  108  Mo,  50.  17  S.  Covington,  3  Bush,  536. 
W.  Rep.  1000.  See  also  Reichenbach  •  Hictox  v.  Chicago  ft  C.  S.  R'y 
V.  WashinRton  Short  Line  R.  Co.,  to  Co.,  78  Mich.  615,  44  N.  W.  Rep.  143, 
Wash.  3S7,  38  Pac.  Rep.  1136;  Louis-  'Jones  v.  Van  Bochove,  103  Mich. 
ville  ft  N.  R.  Co.  V.  Covington,  2  Bnsh,  98,  61  N.  W.  Rep.  343.  And  see  Hen. 
536;  Bcattie  v,  Carolina  Cent.  R.  Co.,  derson  v.  Central  P.  R.  Co.,  3i  Fed, 
loS    N.   C.   43S,    13   S.    E.    Rep.    913;     Rep.  358. 

Marignj  v.  Pootcbartrain  R,  Co.,  15  •  Hestonville  M,  ft  F.  Pass.  R.  Co. 
L«.  Ann.  437.  v.  Philadelpliia,  89  Pb.  St.  aio. 
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867.  A  mortgagor  oaimot  before  debolt,  by  his  own  aot  and 
"without  ttie  consent  of  tbemortgagse,  abandon  an  easement  appur- 
tenant to  tlie  estate  and  expreaely  iucladed  in  the  morigege,  bo  as 
to  bind  the  mor^agee  or  prevent  the  easement  from  passing  to  the 
purchaser  npon  a  foreeloBore  sale,  although  the  security  of  the  mort- 
gage debt  may  not  have  been  impaired  by  such  abandonment.' 

8D8.  A  aerritnde  created  upon  land  already  Bufejeot  to  a  mort- 
gage ia  out  off  by  a  aubseQuent  foreolosuro  of  the  mortgage.  The 
purchaser  under  the  foreclosure  sale  acquires  the  title  as  it  stood  at 
the  time  of  making  the  mortgage  free  of  all  intervening  rights.* 
A  church  owning  land  subject  to  a  mortgage,  conveyed  it,  reserving 
an  easement  for  light  and  air  to  the  windows  of  its  church  adjoin- 
ing, the  purchaser  assuming  the  mortgage.  This  purchaser  con- 
veyed the  land  through  a  third  person,  to  his  wife,  subject  to  the 
mortgage  but  without  any  liability  on  her  part  to  pay  it.  Upon  a 
foreclosure  of  the  mortgage  the  wife  became  the  purchaser  and 
took  tlie  deed.  It  was  held  that  she  took  the  title  unenctunbered  by 
the  easement.* 

If  one  owning  two  tenements  uses  a  right  of  way  in  favor  of  one 
through  the  other,  and  makes  a  mortgage  of  the  latter  without 
reserving  any  right  of  way  over  it,  and  afterwards  conveys  or  devises 
the  tenements  to  different  persons,  and  the  owner  of  the  mortgaged 
tenement  redeems  the  mortgage  and  takes  a  conveyance  from  the 
mortgagee,  the  right  of  way  is  extingoished.  It  is  clear  that  this 
would  have  been  the  result  had  the  mortgagee  taken  possession  and 
the  mortgagor  or  those  claiming  under  him  had  not  redeemed.  Bat 
the  mortgagor  or  those  ftlftiming  under  him  not  liaving  redeemed 
cannot  claim  any  equity  to  have  such  right  of  way  as  against  the 
eubsequent  purchaser  who  has  redeemed  the  mortgage.  It  was  con- 
tended in  such  a  case  in  behalf  of  a  claimant  of  such  a  right  of  way, 
that  the  mortgage  having  been  paid  off,  it  is  not  to  be  regarded  as 
in  any  way  affecting  the  right  of  way.  But  such  claimant  can  have 
no  equity  to  deprive  the  owner  of  tiie  other  estate  of  the  title  which 
he  obtained  through  the  conveyance  from  the  mortgagee  unless  he 
redeems  that  mortgage  or  contributes  towards  the  redemption.* 

■Duval  T,  Becker,  Br  Md,  537,  3a  *  Christ  Church  v.  Mack.  93  N,  Y, 
Atl.  308.  4SS,  4S   Am.  Rep.  360,   reversing  3J 

*  a  Jones  on  Mortsages,  §  1654;  Hun.  418;  Scrymier  y,  Phelps,  33 
Leavenworth  Lodge  v.  Byers,  54  Kans.     Hun,  474. 

3»3.  38  P"c.  Rep.  a6i.  «  Taws  v.  Knowles  [1891],  S  Q.  B.  $64. 
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8&8.  An  euemsnt  ftoQuizod  by  a  mortgftgor  after  tb»  malring  of 
a  mortgage  Mrarea  to  th«  bwMiflt  of  th«  mortgage  seomitj  in  the 
some  manner  that  improvenientg  in  the  nature  of  fxtnree  so  ennre. 
' '  Until  f oredofiore,  the  mortgi^  ie  deemed  a  lien  or  charge  sabject 
to  which  the  estate  may  be  conr^ed,  improTed,  and  in  other 
respects  dealt  with  as  the  estate  of  the  mortgagor.  This  mle  pre- 
serves the  benefit  of  each  rights  to  the  whole  estate,  and  beet  efiectn- 
ates  the  intention  of  the  parties.  The  owner  of  the  servient  tenauent 
under  whose  grant  the  right  is  exercised  is  estopped  to  deny  the 
right  to  any  lawfnl  occupant  of  the  dominant  estate." ' 

860.  A  partitioii  made  by  tenants  in  oommon  by  mutual  deeds 
of  release  operates  to  extinguish  an  easenwat  in  one  part  of  the 
oommon  estate  in  &vor  of  tbe  otber.  Thus,  after  such  deed  of  re- 
lease neither  of  them  can  continue  to  ezenuse  a  right  to  flow 
the  land  of  the  other  for  use  of  a  mill  privilege.  Tbe  deeds 
operate  as  a  voluntary  abandonment  or  extingnishment  of  a  mill 
privilege,  and  it  cannot  be  revived  by  a  grantee  of  one  of  the  co-ten- 
ants as  against  the  other.' 

861.  An  easement  mutual  to  m^otoing  ownara  Is  extlngnislMd. 
by  an  adTerse  permanent  exolusion  of  one  by  the  ottaar,  at  the 
dection  of  the  party  ezclnded.  An  easement  in  a  way  laid  ont  by 
adjoining  owners  as  a  street,  bnt  never  used  as  each,  is  presumed  to 
have  been  abandoned  by  the  dominant  owner  when  he  has  enclosed 
and  abstracted  a  material  part  of  the  width  of  the  way  by  a  fence 
and  has  made  no  use  of  the  remaining  part  dming  dtat  time.*  In 
Boeh  case,  if  one  owner  haa  occupied  a  port  of  tiia  way  with  a  honse, 
a  fence,  or  other  permanent  stmctnre,  he  cannot  claim  that  the  other 
owner  shall  keep  the  remaining  part  of  tiie  way  open  and  nnob- 
Btmcted.  The  way  as  between  the  pcrtias  is  an  entire  thing,  and 
if  divided  or  extinguished  in  part  by  the  act  of  one  part^  it  is 
eztingnished  in  whole.*  Either  par^  raying  for  himself  on  a 
mutual  easement  is  boand  to  concede  the  same  easement  to  tiie 
other.' 

The  mere  erection  and  continnance  of  a  gate  across  a  way  by  one 
tenant  in  common,  is  no  evidence  of  abandonment  of  an  easement 
therein,  by  a  co-tenant,  in  the  absence  of  evidence  that  the  gate  was 

'Hankey  v.  Clftrk,  no  Mass.  263,  'Monagbao  v.  Memphis  Fair  Co., 
346,  per  Colt,  C.  J.  95  Tenti.  loC,  31  S.  W.  Rep.  497. 

■Hamilton  V.  Farrar,  138  Maw.  49a.        *Conrfnffv.  Gould,  rtWend.  S3i,  544- 
'  Dillman  v.  Hoffman,  38  Wis.  559. 
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used  to  exclude  him  -  Hor  is  it  erideiice  of  say  advene  elalm  on 
tbe  part  of  tlie  one  erecting  it,  and  acgnieseenoe  in  the  ozistence  of 
the  gate  ie  not  prejadieifJ  to  the  righte  of  the  co-tenant,  ouless  an 
adverse  claim  is  l^onght  to  his  knovledge.*  The  erection  of  a  fence 
in  the  eenter  of  a  private  lane  hj  adjoining  ownere,  each  enclosing 
his  share  of  the  lane,  a  an  abandonmeDt  of  the  easemaat  by  both.* 

In  case  there  are  mutual  easements  and  one  partj  permanently 
esoludes  the  other,  the  party  ezclnded  may  at  his  option  regard  snch 
ezcln^on  as  an  extingtiishnient  of  the  mutual  easement.* 

86S.  A  right  of  vajr  vhioli  baa  been  abandoned  by  tbe  owner 
oumot  be  revived  by  a  aubaeqnent  owner.*  Thus,  where  a  private 
lane  between  two  lote  was  abandoned  by  tbe  owners  and  a  line  fence 
bailt  in  the  center  of  the  lane,  a  subsequent  purchaser  from  one  of 
them  cannot  revive  the  use  of  such  easement.  The  building  of  the 
fence  was  conclusive  evidence  of  an  intentico  to  abandos  the  right 
of  way.' 

IT.  By  Non-  User  and  Adverse  Possestwn. 
863.  Mere  non-oa^  of  an  esMment  areat«d  by  deed,  however 
long  oontinued,  does  not  create  an  abandonment.  This  occurs  only 
where  in  connection  with  non-user  there  is  a  denial  of  title,  or  some 
act  by  an  adverse  party,  or  attendant  facta  and  circumstances  showing 
an  intention  on  the  part  of  the  owner  of  the  easement  to  abandon 
it.*    "  It  ia  not  the  duration  oi  the  eeeaer  to  use  the  easonent,  but 

'  Wehh  V.  Taylor.  IM  N.  Y.  4SO,  31  C«.  v.  St   Vrain  R.  Co.,  &  Colo.  App. 

N.  E.  Rep.  396.  130,  40  Pac.  Rep.  1066. 

■Hian«ssy  v.   Murdock,  43    N-   V.  6«W|i»:  Ford  v.  Harrli,  gt  Ga.  97, 

St.  Rep.   74B,  17  if-  Y.  Sapp.   376,  63  »  S.  E.  Rep.  144. 

Hun,  695.  IUIboU:  Kueckeo  v.  Volu.  iio    Itl. 

'Dillmas  v.  Hoffmaa.  3^  Wis.  SS9.  364;    IlliooU  Ceat.  R.  Co.  v.  Hough- 

*SaeU  V.  Levitt,    no  N.  Y.  595,   iS  toa.  106  111.  333,  iS  N.  E.  Rep.  301,  i 

N.  E.  Rep.  370:  Crain  y,  Foi,  16  Barb.  L.  R.  A.  M3. 

184:  CoralDg  V.  Gould,  16  Wend.  J31.  Ksbm*  :    Edcenon  t.  McUnllao,   S5 

*  Hennessy  v.    Murdock,    ty    N.    Y.  Kans.  90,  ^  Pa£.  Rep.  loai. 

Si^ip.  376,  (r3  Hun.  695.  Xwtukj :   Curran  v.  LoulavUle,  83 

'CroHley  v.  Lightowler,  L.  R.  3  Eq.  Kj.  63S. 

379,  L.  R.  a  Ch.  478:  Carr  v.  Foster,  3  lUiiM :    Pratt  v.   Swcetser,   68    Me. 

0.  B.  581;  Ward  v.  Ward,  7  E»ch.  838;  344;    Pillabury  v.  Moots,  44  Me.  IS4, 

Cook  V.  Mayor,  L.  R.  0  Eq.  177.  69  Am.  Dec.  gi. 

OaUtmla;    Smith  v.   Worn,  93  Cal.  KMTkad:    Vogler  v.  Geiw,  31  Hd. 

306.  38  Pac.  Rep.  944;    Davis  v.  Ga)e,  407;    GUno  v.  Davis,  35  Ud.  3o8,  3t7, 

33  C»l.  36.  91  Am.  Dec.  554-  6  Am.  Rep.  389 

Oolora&o :    Beaver   Brook    Reservoir  KamutoiMtti :   Eddy  v.  Cbace,   140 
691 
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ihe  nature  of  the  act  done  by  the  ovner  of  the  easement,  or  of  die 
adverse  act  acquiesced  in  by  him,  and  the  intentioD  which  the  one 
or  the  other  indicates,  that  ie  material.  And  a  cesser  of  use  for  a 
lees  period  than  twenty  years,  accompanied  by  acts  clearly  indicating 

the  intent  to  abandon  the  right,  is  snfflcieut. "  '  If  one  having  by 
grant  a  right  to  dig  ore  on  the  land  of  another  neglects  to  nse  the 

Hau.  471,  5  K.  E.  Rep.  306;  King  v.  N.  Y.  317,  31  N.  E.  Rep.  Sq6:  White  v. 
Murphy,  140  Mass.  154,  4  N.  E.  Rep.  Manhatun  R.'  Co.,  139  N.  Y.  19;  Snell 
566;  ButterSeld  v.  Reed,  160  Maas.  v.  Levitt,  no  N.  Y.  595,  39  Hun,  337, 
361,  35  K.  E.  Rep.  1128;  Chandler  v.  tS  N.  E.  Rep.  37°;  Caster  v.  Shipmao. 
Jamaica  Pond  Aqueduct,  MS  Mass.  3s  N.  Y.  533,  541;  Smyles  v.  Hastings, 
544,  5491  Barnes  t.  Lloyd,  113  Mass.  33  N.  Y.  317,  314,  34  Barb.  44;  Jewett 
fla4;  Bronson  v.  Coffin,  108  Ma»s.  17s;  v.  Jewett,  16  Barb.  150,  157;  Tyler  t. 
Owen  V.  Field,  loa  Mass.  90,  114;  Hurd  Cooper,  47  Huo,  94,  16  N.  Y.  St.  R«p. 
T.  Curtis,  7  Mel.  94;  Arnold  v.  545;  Crainv. Fox,  16  Barb.  184:  Town- 
Stevens,  34  Pick.  106,  3s  Am.  Dec.  305;  send  V.  McDonald,  13  N.  Y.  381; 
Williams  v.  Nelson.  33  Pick.  141,  34  Wiggins  v.  McCleary.  49  N.  Y.  346; 
Am.  Dec.  45;  White  v.  Crawford,  to  White's  Bank  v.  Nichols.  64  N.  Y.  6;: 
Mass.  183;  Canny  v.  Andrews,  133  Corning  v.  Gould,  16  Wend.  531; 
Mass.  15s;  Jennison  v.  Walker,  11  Parker  v.  Foote,  19  Wend.  309;  Pope 
Gray,  423;  Bannon  v.  Angler,  3  Allen,  v.  O'Hara,  4S  N.  Y.  446.  452;  Curtis  v. 
13S:  Hajford  V.  SpoliesSeld,  too  Mass.  Keesler,  14  Barb,  sn;  Valentine  t. 
491.  Schreiber,  3  App.  Div.  335,  73  N.  Y.  St. 

■iekigaa:    Uiihrop    v.    Eisner,    93  S3B.  38  N.  Y.  Supp.  41?;  I>oe  v.  Butler, 

Mich.  599,  S3  N.  W.  Rep.  791;  Day  v.  3  Wend.  14^. 

Walden,  46  Mich.  575,  10  N.  W.  Rep.  V«rth  OmoUiw  :   Beatiie  v.  Carolina 

36;   Jones  v.  Van  Bochove,  103  Mich.  Cent.  R.  Co.,  loS  N.   C.  435,  I3   5.    E. 

gS,  61  H.  W.  Rep.  343.  Rep.  913. 

Hiimawta:    Wilder  v.   St.   Paul.    13  PMrncylnnla :  Twibill  v.  Lombard  & 

Minn.  192.  S.  P.  R.  Co.,  3  Supr.  Ci.  487,  40  W.  N. 

lli««ivl :  Roanoke   InTcstmeot  Co.  C.   134:  Niuell  r.  Pascball,  3  Rawle, 

t.    Kansas  City  &  S.   E.   R.  Co.,  loS  76;  Buti  v.  tbrle,  i  Rawle,  318:  Erb  v. 

Mo.  50,  17  S.  W.  Rep.  1000.  Brown,  6g  Pa.  St.  3t6;  Lindemao  v. 

Hew  Jtntf:  Hornet  v.  Stillwell,  3s  Lindsey,   69   Pa.   St.   93;  Hall  v.  Mc- 

N.  J.  L.  307;  Veghte  v.  Raritan  Water  Catighey,  51  Pa.  St.  43;  Bombaugh  v. 

Power  Co.,    19  N.  J.  Eq.  1+3;  Dill  v.  Miller,  83  Pa.  St.  303. 

Camden  Board   of  Education,  47  N.  J.  Bkods  Island :   Steere  v.  Tiffany,  13 

Eq.  431,  30  Atl.   Rep.  739,   10  L.  R.  A.  R.  I.  568. 

376;  White  V.  Tidewater  Oil  Co..  50  N.  Bonth  Oanllns :  Parkins  v.  Dnnham, 

J.  Eq.   I,  33  Atl.   Rep.  47:  Manning  v.  3  Strobh.  314;  Solson  v.  Ingram,  33  S. 

Port  Reading  R.  Co.,  54  N.  J.  Eq.  46.  C.  541;  Elliott  v.  Rhett,  5  Rich.  405.  57 

33  Atl.  Rep.  803;   Riehle  v.  Healings,  Am.  Dec.  750;   Taylor  v.  Hampton,  4 

38  N.  J.  Eq.  ao.  McCord,  96,  17  Am.  Dec.  710. 

WawTotk;   Welsh  v.  Taylor,  134  N.  T«M(iiit:  Mason  v.Horton,67Vt.356. 

Y.  4SO,  33  N.  E.   Rep.   896,   3   N.  Y.  '  Pope  v.  Deverem,  s  Gray,  409,41". 

Supp.  Sis;  Hennessy  v.  Mnrdock,  137  per  Thomas,  J. 


Digitized  byGoOgIc 


BT   KON-DBER   AND   ADVERSE   POSSEeSIOM.       [|§  864,  866. 

right  for  forty  years,  withont  taiy  adverse  enjoyment  on  the  part  of 
the  owner  of  the  laud,  his  riglit  is  not  extinguislied.* 

834.  A  diatinotion  ia  made  in  some  oaaea  as  regarda  the  eSbot 
of  non-user  between  easements  created  by  grant  and  those  created 
by  presoription,  that  while  the  former  caouot  be  extiugoished  by 
non-user  alone,  the  latter  may  be.'  This  distinctioQ  is  also  adopted 
in  the  statutes  of  some  States.*  Bat  this  distinction  is  not  regarded 
in  many  casee,  and  in  some  it  is  declared  not  to  be  sound.*  Chancel- 
lor Zabriekie,  of  New  Jersey,  said  in  one  case:  "  I  do  not  find  any 
decision  founded  on  this  distinction,  and  it  would  seem  to  be 
UDfonnded,  as  prescription  is  based  apon  the  presumption  of  a 
grant."' 

866.  In  order  to  extingolah  an  easement  1^  grant,  there  must 
be  some  conduct  on  the  part  of  the  owner  of  the  servient  estate 
adverse  to,  and  in  defiance  of,  the  easement,  and  the  non-nse  must 
be  the  reealt  of  it,  and  mnst  continue  for  the  statutory  period  of 
limitation;  or,  to  produce  this  effect,  ihe  non-use  must  originate  in, 
or  be  accompanied  by,  Bome  unequivocal  acts  of  the  owner  incon- 
Mstent  with  the  continued  existence  of  the  easement,  and  showing 
an  intention  on  hiB  part  to  abandon  it;  and  the  owner  of  the  servient 
estate  must  have  relied  or  acted  upon  such  manifest  intention  to 
abandon  the  right  so  that  it  would  work  harm  to  him  if  the  ease- 
ment should  be  thereafter  obstructed.*  Nothing  short  of  an  adverse 
and  hostile  use  of  the  servient  estate,  inconsistent  with  the  rights  of 
the  owner  of  the  easement,  will  start  the  statute  of  limitations  nm> 
ning  to  defeat  his  right ;  and  nothing  short  of  a  continuous  adverse  use 

'Arnold  V.  Slevens,  24  Pick.  106,  3;  v.  Lottisrllle,  83  Ky.6a8,  6331  Jones  v. 
Am.  Dec.  305,  Van  Bochove,  toj  Micb.  98,  tot,  6t  H. 

'Angell  00  Waiercoursea,  g  25";  W.  Rep.  34a;  Roanoke  Inv.  Co.  v. 
Smyles  t.  Hastings,  at  H.  Y.  aij,  Kaoiat  Cicjr  &  S.  E.  R.  Co.,  lOS  Mo. 
324;  Jewett  V.  Jewett.  16  Barb.  150,  50,  6a,  tj  S.  W.  Rep.  1000. 
157;  Nitiell  v.  Paschall,  3  Rawle,  76,  'Mason  v.  Horton,  67  Vt.  366,  31 
8a,  per  Gibson.  C.  J.  In  many  cases  All.  Rep.  agi,  per  Start.  J.  In  thl» 
the  conns  doubtless  having  this  dis-  case  a  water  privilege  owned  by  d»- 
linccion  in  tnind  take  care  to  say  that  fendant  aod  his  grantors  was  not  used 
an  easement  by  grant  is  not  lost  by  by  them  from  1851  to  1877,  and  the 
mere  non-user,  as  in  Barnes  v.  Ltoyd,  water  consequently  flowed  on  the  op- 
iia  Mass.  334.  3}i;  ^^y  v.  Walden,  46  posite  side  of  the  stream,  where  it  wa» 
Mich.  575,  583-  "■«!  *>y  pUiotlB  and  her  grantors,  but 

•  §  BU.  to  no  greater  extent  than  while  defend- 

*  3  Kent's  Com.  449>  note  by  Holme*,     ant's  priTilege  was  being  used,  and  in 
*Vegblev.Rariuii  Water  Power  Co.,     1876  plaintiff  ceased  to  use  it.     It  waa 

ig  N.  J.  Eq.  143,156.    And  see  Curran    beldthatplaintiff'suse  wasnotadverse. 
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for  the  penod  of  die  statute  will  establish  a  right  by  preBcr^ytion  in 
the  adverse  claimsjit.' 

A  right  of  v&j  made  ^purtenant  to  a  grant  bj  a  descriptioD 
bounding  the  laad  upon  a  way  or  street  is  not  lost  \>y  non-user, 
except  hj  adverse  title  or  loss  of  title  in  some  way  recognized  b; 
law.  "  A  person  who  acquires  title  by  a  deed  to  an  easement 
appurtenant  to  land,  has  the  same  right  of  property  therein  as  he 
has  in  the  land,  and  it  is  no  more  necessary  that  he  should  make  nse 
of  it  to  maintain  his  title  than  it  is  that  he  ahoold  actually  occupy 
or  cultivate  the  land. ' ' ' 

Whether  an  easement  has  been  defeated  and  divested  by  the 
adverse  use  of  another  is  to  be  determined  by  the  character  of  the 
adverse  use  and  the  length  of  its  continuance.' 

666.  non-user  by  the  owner  of  tb9  right  and  adversA  iis«r  of  it 
by  another  for  a  time  equal  to  the  period  fixed  as  the  limitation  of 
actions  for  the  recovery  of  real  property  operate  to  work  a  forfeiture 
of  the  right,  if  the  adverse  user  was  inconsistent  with  the  exercise 
of  the  right,* 

An  easement  of  a  right  of  way  over  a  strip  of  land  created  by 
grant  is  not  shown  to  have  been  abandoned  by  proof  of  non-user 
by  the  owner  of  the  right,  coupled  with  user  of  the  land  for  farm 
purposes  by  the  servient  owner  when  the  easement  was  not  wanted.* 

867.  A  {tresumption  that  an  eas«nant  has  been  axtini^ulflhsd 
airiaea  ftom  a  poaseeaion  by  the  owaer  of  the  servient  tea>ament  ad- 
TOise  to  the  exiatenoe  of  the  Qaaemont,  continned  for  a  period  snffi- 

'  Stnylw  V.  HaBtinss,  3i  N.  Y.  aij,  305,  vyj,  4  N.  E.  Rep,  S7i;  ChMidkr 
24  Barb.  44;  Day  v.  Walden,  46  Mich.  v.  Jamaica  Pond  Aqueduct  Co..  135 
575,  10  N.  W.  Rep.  36,  per  Cook;  J.;  Mass.  544;  Barnes  v.  Lloyd,  113  Mass. 
Edgcfton  V.  McMulian.  5s  Kans.  90,  324;  Owen  v.  Field,  loa  Mass.  go;  Jea- 
3g  Pdc.  Rep.  io3i;  Owen  v.  Field,  103  uison  t.  Walker,  11  Gray,  433;  Ban- 
Mass.  90,  114;  Veghte  V.  Raritaa  W.  non  v.  Angiei,  3  Allen,  138;  HoffinaD  v. 
P.  Co.,  iq  N,  J.  Eq.  142;  Horner  v.  Savage,  15  Mass.  130;  Dill  v.  Camden 
Slillwell,  3S  N.  J.  Eq.  307,  314;  Curran  Board  of  Education.  47  N.  J.  Eq.  431, 
V.  Louisville,  83  Ky,  638,  so  Atl.  Rep.  739,  10  L,  R,  A.  276;  Sute 

'Welsh   V.  Taylor,   134   N.   Y.   450,  v.  Suttle,  115   N.  C.   784,  30  S.  E.  Rep. 

460,  31   N.   E.   Rep.  896,   18  L.   R.  A.  735;    Bowen   v.  Team,  6   Rich.  396,  60 

S3Si  ?"■  Brown,  ).  Am.  Dec.  137;  Galveston  v.  Williams, 

'  Poison  V.  Ingram,  »3  S.  C.  541,  69  Tex.  449.  6  S.  W.  Rep.  860;  Galves- 

*Wimer  v.  Simmons,  37  Oieg.  i,  39  ton  v.  LuSkin,  33  Tex.  349;  Woodrufl 

Pac.  Rep.  6,  per  Wolverton,  J.;  Dodge  v.   Paddock.  130  N,   Y.  618,   39  N.  E. 

y.  Harden,  7  Oreg.  456;  Yankee  Jim's  Rep.  loai ;  Townsend  v.  McDonald,  13 

Union  Water  Co.  v.  Crary,  35  Cal.  504,  N.  Y.  381. 

508;  Smitb  T.  Langewald,   140  Mass.  *Jamesv.Sieveason[i893],  A.C.  i6>. 
694 
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cient  to  give  title  bj  pi«a«riptiaa  oadu-  th»  sttttnte  of  MmUiMi»D&* 
There  is  in  such  case  a  presnmptton  tli&t  tjie  right  baa  bees  extiii' 
gnished.  An  easement  maj  be  acquired  \>j  preacriptioa  or  lost  by 
adverse  user,  but  in  either  case  the  user  must  be  of  such  a  nature  as 
to  expose  the  claimant  under  it  to  an  action  at  anj  time  dnring  the 
period  necessary  to  give  title  by  adverse  poesesaion.* 

Mere  non-user  of  an  easement  for  the  prescriptive  period  without 
any  adverse  oaer  by  the  owner  of  the  servient  estate  affords  a  pre- 
sumption, not  very  strong,  if  it  affords  any  presumption  at  all,  of 
abandonment.  It  is  said  in  some  cases  that  mere  non-user  of  the 
easement  for  a  period  leas  than  that  required  to  give  a  prescriptive 
right  does  not  alone  afford  sufficient  evidence  of  an  abandonment 
of  the  easement.' 

868.  Where  the  easement  is  a  tight  to  raiae  a  dam  and  flow  the 
land  of  another,  the  uninterrupted  and  adverse  occupation  of  liie 
land  by  the  owner,  for  m(H«  tiian  twenty  years,  under  a  claim  of 
title  in  fee,  extinguishes  the  easement.  Such  use  and  occupation  of 
the  land  gives  tiie  owner  a  title  by  prracription  free  of  the  ease- 
ment.* 

But  the  mere  cultivation  of  the  servient  land  over  which  another 
has  the  right  to  flow  water  by  a  dam  is  not  an  interference  with  the 
enjoyment  or  right  to  use  the  easement  of  fiowage,  and  does  not 
constitute  an  adverse  possession  by  the  servient  owner.^ 

A  right  of  mining  is  not  lost  by  the  cultivation  of  the  sool 
by  the  servient  owner,  but  only  by  his  engaging  in  mining  the 

'  Drewett  v.  Sheard,  7  C.  4  P.  465;  R.  Co.,   loa  N.  C.  sty),  9  N.  E.  Rep. 

Wright  V.  Freemao,  5  Hair.  &  J.  467;  139;    Humphrey*  v,   Btasingame.    104. 

Jennison  V.  Walker,  II  Graj,  433.  415;  Cal.  4a.   37  Pac-  Rep.  804;    Lakeside 

Arnold   v.   Stevens.    14  Pick.    106.   35  Ditch    Co.   v.  Crane,   80  Cal.   iSi,   *2 

Am.  Dec.  305;  Hoffman  v.  Savage.  15  Pac.   Rep.   76;    Sullivan  v.  Zeiner.  98 

Mass.  130;  Cbandler  v.  Jamaica  Pond  Cal.  346;    Hanson  v.  HcCue,  43  Cal. 

Aqueduct.     laj    Mass.     S44;     Horner  303,  10  Am.  Rep.  399. 

V.  Stillwell,  35  N.  J.  L.  307;  Shields  v.  •  Williams  v.    Nelson.  33  Pick.  141. 

Arndt,   4   N-   J-    Eq.    334;    Smjles   v,  'Chandler  v.   Jamaica   Pond  Aque- 

Hastiogs,  33  N.  Y.  317;  Welsh  v.  Ta^-  duct  Co.,  13$  Mass.  544. 

lor.  134  N.  Y.  450,  31  N.  E.   Rep.  896.  'State  v,  Suttle.  115  N.  C.  784,  ao  £. 

3  N.  Y.  Supp.  815,  50  HiHi,  137;  Yeakle  E.  Rep.  7aE.   citing  Boomer  v,  Gibbs, 

V.  Nace.  3  Whart.  123:    Buu  v.  Ihrie,  114  N.  C.  76;    Hamilton  ».  Icard,  114 

I   Rawle,  318;  Poison  v.  Ingram,  Z3  S.  K.  C.  533;  Osborne  v.  Johnston.  65  N. 

C.  541.  547-  C.  32.     And  sec  Butterfield   v.   Reed, 

'State  V.  Suttle.  Its  N.  C.  784,  30  S.  160   Mas«.   361,   35   N.    E.    Rep.   iisS; 

E.  Rep.  735;   Emery  v.  Raleigh  ft  G.  Arndd  v.  Stevens,  34  Pick.  106. 
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mineralB,  or  b;^  his  interference  vnOi  the  enjoyment  of  the  right 
by  the  dominant  owner.' 

669.  The  non  uBer  (»r  an  easement  may,  however,  be  given  in 
eTidenoe  aa  showing  an  intention  to  abandon  it,  Bnt  to  make  an 
abandonment  it  must  clearly  appear  from  the  evidence  that  there 
was  a  leaving  of  the  claim  without  any  intention  of  returning,  or 
making  any  further  use  of  it.'  The  evidence  is  open  to  explanation, 
and  is  controlled  by  proof  that  the  owner  of  the  eaaement  had  no 
intention  of  abandoning  it  while  omitting  to  uee  it.*  "  It  is  not 
easy  to  define  what  acts  of  the  owner  of  an  easement  could  operate 
to  extinguish  the  same;  but  in  all  cases  the  act  must  be  judged  by 
the  intention  indicated  by  it,  and  nothing  short  of  an  intention  ta 
abandon  the  right  will  operate  to  extingoish  it,  unless  other  persons 
have  been  led  by  sncb  acts  to  treat  the  servient  estate  as  if  free  of 
the  servitude."* 

Upon  the  question  of  abandonment  of  an  easement  of  way  the 
testimony  of  a  former  owner  of  the  dominant  tenement  that  more 
than  twenty  years  previously  he  orally  relinquished  to  the  owner  of 
the  servient  tenement  bis  right  to  the  way,  and  ceased  to  use  it,  is 
admissible." 

Where  one  conveyed  land  with  a  right  to  the  grantee  to  lay  pump 
logs  to  conduct  water  from  a  spring  unto  other  land  of  the  grantor, 
and  eubseqacntly  the  grantee,  for  a  consideration  paid  in  money  and 
the  right  to  draw  water  from  pump  1*^  running  to  the  grantor's 

'Arnold  v.  Stevens,  34  Pick.  106,  35  Veghte,  ai  N.  J.  Eq.  463;  Horner  v. 

Am.  Dec.  305.  Stltlwell,  35  N.  J.  L.  307;  Roby  v.  New 

•  Moore  v.  Rawson,  3  B.  4  C.  33a;  Yotli  Cent,  R.  Co.,  143  N.  Y.  176;  Wig. 

Moon  V.  Rollins,  36  Cal.  333,  95  Am.  gins  v.  McCleary,  4g  N,   Y.  346;  Hea< 

Dec.  181;    Bell  v.  Bed  Rock  T.  &  M.  nessy  v.  Murdock,  137  N.  Y.  317,  33  N, 

Co.,  36  Cal.  at4;  Smith  v.  Cushing-,  41  E.  Rep.  330,   50  N.   Y.    St.   Rep.  717; 

Cal.  97;  Judson  v.  Malloy,  40  Cal.  299;  Snell  v.  Levitt,  no  K.  Y.  595,  iS  N.  E. 

Strang  v.   Ryan,  46   Cal.   33;    Beaver  Rep.  370;  Vogler  v.  Geiss,  51  Md.  407; 

Brook  Reservoir  Co.  v.  St.  Vrain  Res-  Glenn  v.  Davis,  35  Md.  aoB,  6  Am.  Rep. 

ervoir  Co.,  6  Colo.  App.  130,  40  Poc.  389;  Curran  v.  Louisville,  83  Ky.  6aB. 

Rep.  1066;  Pratt  v.  Sweetser,  68  Me.  *  Pratt  v.  Sweeiser,  68  Me.  344. 

344:  Farrarv.  Cooper,  34  Me.  394;  Pope  'White's  Bank  v.  Nichols,  64  N.  Y. 

V.  Devereux,  5  Gray, 409;  Dyer  v.  San-  65,  74,  per  Alien,  J.    And  see  Tyler  v, 

ford.  9  Met.   395,  43  Am.  Dec.  399;  Ja-  Cooper,  47   Hun,  94;   Snell  v.  Levitt, 

maica  Pond  Aqueduct  v  Chandler,  I3i  Iio  K.  Y.  595;   While  v.  Metropolitan 

Mass.  3i  Eddy  V.  Chacc,  140  Mass.  47t;  R.   Co.,   139  N.   Y.   19,34  N.   E.  Rep. 

5  N.  E.  Rep.  306;  Butterlield  v.  Reed,  S87,  54  N.  Y.  St.  Rep.  409. 

160  Mass.  361;  Raritan  W.  P.  Co.  v.  'Warshaaer  v.  Randall,  109  Hus.  $86. 
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BT   NON-USER  AND   ADTEBSE   POBBESSION.  [§  870. 

lionse  from  another  spring,  gave  np  the  nse  of  the  original  right,  and 
this  agreement  wfis  acted  upon  for  more  than  twenty  years,  during 
which  time  the  servient  estate  was  conveyed  to  another,  who  had  no 
notice  that  any  right  was  claimed  nnder  the  easement  to  draw  water 
as  originally  created,  it  was  held,  that  the  easement  was  abandoned 
and  exiingaished.  There  was  a  non-oser  of  an  easement  for  np- 
warda  of  twenty  years,  and  daring  a  large  portion  of  that  time  a 
Bnbstituted  easement  was  osed.  Under  these  circnmstances  the 
abandonment  was  not  even  a  question  of  fact  for  the  jury;  but  it 
was  the  duty  of  the  court,  as  a  matter  of  law,  to  rule  that  the  ease- 
ment was  extinguished.^ 

870.  Wlien  there  ia  an  Intention  to  abandon  an  easement  and 
at  the  same  time  a  oesser  of  its  use,  the  abandonment  is  oompleta.* 
Lord  Denman,  delivering  judgment  in  a  case  before  the  Queen's 
Bench,  said: '  "  "We  apprehend  that  as  an  express  release  of  the 
easement  would  destroy  it  at  any  moment,  so  the  cesser  of  use, 
eonpled  with  any  act  clearly  indicative  of  an  intention  to  abandon 
the  right,  would  have  the  same  effect  without  any  reference  to  time. 
*  *  *  It  is  not  80  much  the  duration  of  the  cesser,  as  the  nature 
of  the  act  done  by  the  grantee  of  the  easement,  or  of  the  adverse 
act  acqnieaced  in  by  him,  and  the  intention  in  him  which  either  the 
one  or  the  other  indicates,  which  are  material  for  the  consideration 
of  the  jury. ' ' 

A  cesser  of  the  use  of  an  easement,  accompanied  by  any  act  clearly 
indicating  an  intention  to  abandon  the  right,  has  the  same  effect  as 

'  Snell  V.  Levin,   no  N.   Y,  59s.  'S  S'  Md.  407;  Jonesv.  Van  Bochove,  103 

N.  E.  Rep.  370.  Mich.  gS,  61  N.  W.   Rep.  343;  Suydam 

*  Moore  v.   Rawson,  3  B.  &  C.  332;  v.  Dunton,  84  Hun,  506, 3a  N.  Y  Supp. 

Llgglns  T.  Inge,  7  Bing.  682;  Hale  v.  333:    Snell  v.  Levitt,  no  N.  Y   sgs.  18 

Oldtoyd,  14  M.  &  W.  789;   Ward  v.  N.  E.  Rep.  370,  i  L.  R.  A.  4141  Welsh 

Ward,  7  Exch,  838;    Dyer  v.  Sanford,  v.  Taylor,  134  N.  Y.  4SO,  31  N,  E.  Rep. 

9  Met.  395,  43  Am.  Dec.  399;  Jennison  S96;   White  v.  Manhattan  R.  Co.,  139 

v.   Wallter,   11   Gray,   443;    Curtis   v.  N.  Y.  19;    Smyles  s.   Hastings,  13  N. 

Noonan,    10    Allen,   406;     Bannon    t.  Y.  3tJ;    Grain   v.   Fox,   16  Barb.   184; 

Angler,  a  Allen,  138;    Morae  v.  Cope-  Cartwrigbt   v.   Maplesden.    53   N.    Y. 

land,  3  Gray,  303;  Canny  v.  Andrews,  633;    White's  Bank  v.  Nichols,  64  N. 

133  Mass.  15s,  157;   King  v.  Murphy,  Y.  65;   Valentine  v.  Schreiber,  3  App. 

140  Mass.  3S4,  4  N.  E.  Rep.  566;  Hay-  Div.  33s.  73  N.  Y.  St.  Rep.  838,  38  N. 

ford    T.    Spokesfield,    100    Mass.   491;  Y.  Supp.  417;    Wiggins  v.  McCleary, 

Pope  V.  Devereux,  5  Gray,  409.  413,  49  N,  Y.  346;  Mowry  v.  Sheldon,  3  R. 

per  Thomas,  J.;    Williams  v.  Nelson,  I.  369;  Steere  v.  Tiffany,  13  R.  I.  568; 

33  Pick.  141 ;   Glenn  v.  Davis,  35  Md.  Rhodes  v.  Whitehead,  37  Tex.  304. 
90&,  6  Am.  Rep.  jig;    Vogel  v.  Geits,        ■  Queen  v.  Chorley,  13  Q.  B.  515,  518. 
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§  871.]  BrrmcmoH. 

a  releaee  vitboat  refereoce  to  time.  "  There  oui  be  iw  abandon- 
ment without  some  aolioD  of  ibe  will  and  an  intent  to  abaudtn,  bnt 
6ucb  intent  ma;  be  inferred  from  tbe  acts  and  deoUi-alions  of  die 
party  against  whom  the  relinqnifibment  is  claimed.  Time  is  Bet, 
however,  an  essential  element  of  f^saodonment.  Tbe  moment  tbe 
intenticu  to  abandon  and  tJie  relinqtubbment  of  posBesfiion  tmite, 
tbe  ^[wndonm^it  is  complete."  * 

871.  Bnt  the  dnxation  of  the  oosser  of  use  of  an  eaeemmit  may 
aflbrd  wnne  indication  of  ttie  intention  of  iho  owner  of  tbe  ease- 
ment to  abandon  it.  Tbns,  where  dye  woi^s  bad  not  been  need  for 
more  than  twenty  years,  and  bad  been  allowed  to  go  to  min,  it  tna 
held  that  a  ri^^  of  fonling  tbe  stream  attached  to  them  bad  been 
lost.'  Lord  Cbelmfiford,  L.  C,  delivering  the  judgment  in  tbe  case 
cited,  said:  "Tbe  aathorities  upon  the  Bubjeot  of  abandonment 
have  decided  that  a  mere  Bnapension  of  tbe  ezerdBe  of  a  right  is  not 
sufficient  to  prove  an  intention  to  abandon  it.  Bnt  a  long  continued 
SQBpeiiffloQ  may  render  it  necessary  for  the  person  claiming  the 
right  to  show  that  some  indication  was  given  during  tbe  period  that 
be  ceased  to  ose  the  right  of  bis  intention  to  preserve  it.  Tbe  ques- 
tion of  abandonment  of  a  right  is  one  of  intention,  to  be  decided 
upon  the  facts  of  each  particolar  case.  Previous  decdsions  are  only 
so  far  nsefnl  as  they  furnish  principles  appUcable  to  all  cases  of  the 
kind." 

'  Wimer  v,  Simmons,  37  Oreg.  i,  13,     i  Nev.  188,  90  Am.  Dec,  484;  Dodge  v. 
39  Pac.  Rep.   6,   g,  per  Wolvenon,  J,;     Marden,  7  Oreg.  456. 
Mallett  V.  Uncle  Sam  G.  &  5.  M.  Co.,         *  CrcM^ej  v.  Ligbtowler,  L.  R.  S  Ch. 
478,  4Sa. 
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CHAPTER  XIX. 

RBMEDIES  AT  LA.W.     87«-a77. 

87S.  Introdnotoiy.  It  is  proposed  to  treat  of  remedies,  'whetJiei' 
at  law  or  in  equity,  onlj  very  briefly.  It  is  not  necessary  to  omi- 
sider  general  rules  of  pleading  or  practice  relating  to  either  c^  those 
forms  of  remedy.  The  systems  of  procedure  diSer  much  in  the 
several  Statee,  and  while  every  lawyer  is  preAumed  to  know  tlie 
general  principles  and  modes  of  procedure  in  his  own  State,  he 
is  not  generally  interested  in  those  of  other  States.  It  is,  therefore, 
not  desirable  to  encumber  these  pages  with  gtatemeuts  in  regard  to 
remedies  except  as  they  relate  to  matters  peculiar  to  t^e  subject  of 
easements,  and  are  of  gener^  application.  Moreover,  mu^  has 
been  s^d  in  previous  chapters  aboat  remedies  in  treating  of  the 
several  kinds  of  specific  easements. 

873.  Any  one  in  pooaeBsion  at  the  premlws  to  wtdah  the  eas»- 
ment  belonga  may  have  an  aotion  for  a  diBturbanoa  of  his  eiijoy- 
ment.  A  tenant  at  will  under  a  parol  lease  may  maintain  a  suit  for 
damages  for  the  obstruction  of  a  passage-way  which  he  is  entitled  to 
use.  His  possession  of  the  premises  and  of  the  paasage-way  is 
sufficient  to  enable  him  to  maintaiB  a  suit  against  one  who  has  dis- 
turbed his  poBseesion.'  If  the  estate  of  a  reversioner  <^  the  domi- 
nant tenement,  not  in  possession,  is  not  afiected  by  an  obstruction 
of  an  easement  appurtenant  to  it,  and  no  right  can  be  acquired 
against  him  by  nser,  he  has  no  right  of  action.'  If  his  reversioDary 
estate  is  injured  in  any  way,  as  where  the  injury  is  of  a  permanent 
character,  he  may  sue  ios  the  iujmy  to  the  inheritance,  and 
the  person  in  possession  may  also  sue  for  the  disturbauee  of  los 
poaseaeion.* 

'  Hamilton  t,  Dennison,  56  Conn,  jjg,  '  Cooper  v.  Crabtree,  19  Ch.  D.  193. 

IS  Atl.  Rep.748;14MtiaKsv.Livennore,  'Bell  t.  Midland  R.  Co..  lo  C.  B.  N, 

7  Gray,  i^;  Foley  v,  Wyeth,  1  Allen,  S.    a87;     Metropolllan    Association   v. 

I3«,  13s.   79  Am.  Dec.  771;   Noyes  v.  Fetch,  5  C.  B.  N.  S.  S04;    Kidyill  t. 

Hemphill,    fA    N.    H.    Sj6,   537,    par  Uoor,  9  C.  B.  364;  Goddard  on  Eas*. 

Smith,  J.;  Baxiar  v.  Taylor,  4  B.  ft  meats    (jdi  «d.),   439;     HasliDgs    v. 

Ad.  73.  Liverawte,  7GrB7,i94i  RicbardsAov. 
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g  874.]  BEMBDIEB   AT  LAW. 

Where  a  railroad  company  lield  lands  under  a  deed  which  stipnlated 
that  the  company  ehonld  maintain  an  opening  to  a  hotel  adjacent  to 
ite  road,  an  easement  was  thereby  created  in  favor  of  the  owner  of 
the  hotel  property  appurtenant  to  the  property,  and  a  lessee  oi  the 
property  may  sue  for  damages  for  an  obstruction  of  such  opening. 
The  lease  vested  the  lessee  with  the  right  to  enjoy  the  hotel  property, 
and  the  whole  of  it,  with  the  unintermpted  use  of  this  easement, 
and  he  is  entitled  to  protect  this  by  any  l^al  remedy  for  the 
removal  of  the  obstruction,  or  to  seek  redress  in  damages  for  the 
wrongful  act.  The  lessee  may  also  maintain  an  action  for  damages 
on  the  ground  that  the  obstmction  of  the  easement  is  a  continuing 
nuisance,  for  which,  as  one  of  the  remedies,  the  person  damnified 
may  bring  Eucceesive  snits  to  recover  his  damages.* 

It  seems  that  a  release,  by  a  tenant  to  the  owner  of  the  fee,  of  all 
interest  in  the  street  in  front  of  the  demised  premises,  and  in  any 
easements  appurtenant  thereto  which  were  granted  by  the  lease,  is  a 
valid  conveyance,  so  far  as  to  transfer  any  right  to  compensation  for 
an  attempt  to  interfere  with  such  interest  and  easements  by  a  third 
party.  Such  an  instrument  is  not  a  severance  of  the  easements 
from  the  land,  bat  reinvests  them  in  the  owner  to  the  extent  of 
enabling  hin\  fully  to  protect  any  encroachment  upon  the  revermon.' 

The  title  to  an  easement  appurtenant  to  land  may  be  quieted 
under  a  statute  in  Massachusetts  by  a  petition  compelling  the 
respondent  to  bring  an  action  ^^nst  him  to  try  the  same.  The 
statute  provides  that  the  person  who  is  in  the  enjoyment  of  an 
easement  shall  be  held  to  be  in  possession  of  real  property  for  the 
purposes  of  this  provision.'  In  order  to  maintain  a  petition  under 
this  provision,  the  petitioner  must  have  the  possession  or  enjoyment 
of  the  easement  and  not  a  mere  title  to  it.* 

874.  In  a  suit  tbr  damagefl  fbr  Interfering  with  an  easement,  th& 
plaintlff*a  title  to  the  easement  should  in  the  first  place  he  set  forth. 
Thus,  in  a  suit  for  obstructing  a  drain,  which  discharged  water  upon 
&e  defendant's  land,  the  declaration  set  out  no  ground  for  the 
exercise  of  the  right  he  claimed,  either  by  grant  or  prescription, 
and  did  not  show  why  the  defendant  was  not  entitled  to  the  free 
and  unobstructed  enjoyment  of  his  land,  and  it  was  held  that  no 

Biselow,     15   Grajr,    154 ;    Brown    v.  '  Macy   v.    Mctropolitao    Elev.    Ry. 

Bowen,  30  N.  Y.  $19,  S6  Am.  Dec.  406.  Co..  59  Hun.  365. 

'  Avery  v.  New  York  Cent.  &  H.  R.  '  P.  S.  i88a,  ch.  176. 

Co.,  106  N.Y.  14a.  13  N.  E.  Rep.  619.  *BowdltchT.Gudaet,  113 Mass.  315. 
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eanse  of  actaon  vas  Bet  forth.     "Wliere  do  ri^t  ia  shews,  there  can 
be  no  remedy  for  an  infringement  of  it.' 

A  violatioQ  or  obatroction  of  the  easement  Bhonld  be  alleged. 
In  an  action  for  ^thdravring  lateral  Bnpport  to  land  the  material 
allegation  is  that  the  defendant  made  an  excavation  so  near  the 
plaintiff's  land  as  to  canse  it  to  fall  into  the  ezcavation,  to  the 
plaintiff's  damage.  Where  it  was  not  alleged  that  the  defendant, 
a  railroad  company,  made  the  excavation,  bnt  merely  that  it  ran  its 
trains  and  conducted  its  business  on  its  railroad  where  such  an  exca- 
vation had  been  made  without  a  retaining  wall  to  protect  the  plain- 
tiff's lot,  it  was  held  that  no  catue  of  action  had  been  stated.^ 

876.  To  maintain  an  aotlon  at  law  for  dlaturblng  or  obatruot- 
ing  an  easement,  as  diatingnished  from  a  natural  right,  it  is  not 
DeoesBEuy  to  prove  aotnal  damages  if  the  disturbance  is  continuous 
or  permanent.  Damages  are  presumed  to  have  resulted  from  the 
violation  of  the  right.  The  disturbance  of  the  easement  is  in  dero- 
gation  of  the  title  of  the  dominant  owner;  and  though  he  has  suf< 
fered  no  actual  injury,  he  may  maintain  an  action  to  vindicate  his 
title  and  have  a  judgment  for  nominal  damages.*  "Actnal  per- 
ceptible damage  is  not  indispensable  as  the  foundation  of  an  action. 
The  law  tolerates  no  farther  inquiry  than  whether  there  has  been 
the  violation  of  a  right.  If  so,  the  party  injured  is  entitled  to  main- 
tain  his  action  for  nominal  damages,  in  vindication  of  his  right,  if 
no  other  damages  are  fit  and  proper  to  remunerate  him. ' '  * 

Thus,  if  a  right  of  way  is  obstruted,  though  the  owner  of  the 
right  has  not  personally  sustained  any  actnal  injury,  and  has 
had  no  occasion  to  use  the  way,  he  may  maintain  an  action  for  the 
obstruction,  because,  if  the  obstruction  were  allowed  to  remain, 
it  might,  in  course  of  time,  furnish  evidence  of  an  adverse  user 
in  derogation  of  the  easement,  or  evidence  of  an  abandonment  of 
the  easement.' 

■Martin   v.   Gaiosville,   J.   &   S.  R.  Atl.   Rep.  425;  Vermont  Cent.  R.  Co. 

Co.,78  G»,  307.  V.  Hills.  33  Vt.  681;  Fullam  V.  Stearns, 

'SecongosE  v.  Missouri  Pae.  R.  Co.,  30  Vt.  443;  Cole  v.  Drew,  44  Vi.  49,  8 

S3  Mo.  App.  369.  Am.  Rep.  363;  Creighion  v,  Evans,  53 

'Harrop  v.   Hirst,   L.   R.  4  Ex-  43;  Cal,  55.     See  §  754. 

Btodgeti  V.  Stone,  60  N.  H.  167:  Amos-  *Webb  v.   Portland  Manuf.  Co.,  3 

keag  Manuf.  Co.  v.  Goodale,  46  N.  H.  Sumn.  1S9,  193,  per  Story,  J. 

S3;    Tlllotson   v.  Smith,  3a  K.   H.  90;  'Bower  v.   Hill,   r   Bing.  N.  C.  549; 

Collins  V.  St.  Peters,  6$  Vt.  61S,  17  Williams  v.  Morland,  3  B.  &  C.  910. 
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876.  TharalflnaanuaefaotiaaforthadlstiirtMiuiaorftasttiTaL 

right  until  damage  haa  ooonrred,  valaam  the  li^it  itadf  in  iojared 
or  questioBed.  Thus  an  actioii  for  the  disturbance  of  the  natural 
easement  of  lateral  oi  nbjaowit  support  does  not  ariee  until  damage 
is  actodlj  sustained.  The  statute  of  limitations  does  not  b^n  to 
run  against  such  an  actioii  until  dam^e  is  suffered.  It  does  not 
he^n  to  run  from  the  time  of  the  excavation  when  the  daou^  did 
not  follow  immediately,  but  at  a  subsequent  period.  An  excavation 
on  one's  own  property  is  not  a  trespass  upon  tlie  property  of  another 
lying  adjacent  thereto  or  above  it,  and  no  damage  coold  bo  pre- 
sumed from  the  excavaticHi  oa  the  ground  of  ti 


877.  An  action  lies  for  tlie  diversion  of  tbe  waterof  astreaat,at 
the  suit  of  a  riparian  proprietor,  thongli  he  has  suSbred  no  aotnal 
injury,  and  in  fact  makes  no  use  of  the  water,  for  the  diversion  or 
obstruction  of  the  water  is  an  injury  to  his  right.  The  act  of  diver- 
sion or  obstruction  would  in  time  establish,  if  unexposed,  an  adverse 
easement  and  impair  or  destroy  his  right.'  "  The  injury  done  the 
cconplainant  in  such  a  case  is  an  invasion  of  his  general  right  to  have 
the  water-course  flow  in  its  natural  channel  through  his  lands,  operat- 
ing to  interrupt  a  possible  water  power,  or  to  suspend  an  aft^ncy 
capable  of  imparting  fertility  to  the  soil  through  which  it  passes,  or 
other  damage  of  a  general  character.  In  all  such  cases,  however, 
the  plaintiff  can  recover  nothing  more  than  nominal  dam^es, 
unless  he  shows  affirmatively  Uiat  he  has  suffered  some  special 
damage."  ' 

Wliere  an  upper  proprietor  diverted  and  detained  the  water  of  a 
natural  stream  for  the  purposes  of  irrigation,  it  was  held  that  the 
detention  and  use  of  the  water  shown  were  necessarily  injurious  to 
the  riparian  proprietor  below,  and  that  it  was  not  necessary  to  ediow 
any  actual  damage  to  him.     Cresswell,  J.,  delivering  the  judgmeat 

•BacbbouK    t.    Bonomi,    9    H.    L,  bricht  v.  Eutanla  W.  Co.,  S6  Ala.  5S7, 

Cm.  503,   EI.   B.  &   El.  646;    and  see  6  So.  Rep.  7S,  4  L.  R.  A.  571;  Stein  v. 

KenHl  T.  Great  Ea«.  R.  Co.,  23  Ch.  D.  Bnrden,  tq  Ala.  127,  6;  Am.  Dec.  394, 

566.     Previously  to  the  above  decision  34  Ala.   130,  60  Am.  Dec.  4S3;  Burden 

it    had   been   held   tbat   the   canse   of  v.  Stetn.  37  Ala.  tot;    Parker  v.  Grls- 

action  arose  immediately  npoa  the  re-  wold,  17  Conn.  338,  43  An.   Dec.  739. 

inoval    of    the    mppon.      NickHn    t.  St9  g  TM. 

Williams,  10  Exch.  339.  *  Ulbrfcht  ▼.   EnlauU  Water  Co.,  86 

*  Sampson  r.  Hoddiooit.  i  C.  B.  H.  Ala.   $87.   6  So.   Rep.   78,  4  L.   R.   A. 

S.  S90,  611;  Crossley  v.  Ligrhtowler,  L.  573,  S74,  per  Sonenrflle,  J. 
R.  3  Eq,  379,  »96,  L,  R.  3  Ch.  478;  Ul- 
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RE1IEDI£8   AT   LAW.  [§  877. 

of  the  Court  of  Common  Pleas,  said:  "  It  appears  to  ns  that  all 
pereons  having  lands  on  the  margin  of  a  flowing  stream  have,  by 
nature,  certain  righta  to  ose  the  water  of  that  stream,  whether  they 
exercise  those  righta  or  not;  and  that  they  may  begin  to  exercise 
them  whenever  they  will.  By  usage  they  may  acquire  a  right  to 
iise  the  water  in  a  manner  not  justified  by  their  natnral  rights ;  but 
such  acquired  right  bag  no  operation  against  the  natural  rights  of  a 
landowner  higher  up  the  stream,  unleaa  the  user  by  which  it  was 
acqnired  affects  the  nse  that  he  himself  has  toade  of  the  stream,  or 
his  power  to  use  it^  so  as  to  raise  the  presumption  of  a  grant,  and 
so  render  the  tenement  above  a  servient  tenement.  If  the  user  of 
the  stream  by  the  plaintiff  for  irrigatioB  was  merely  an  exercise  of 
his  natm^  i^ght,  such  user,  however  long  continued,  would  not 
render  the  defendant's  tenement  a  Bervient  tenement,  or  in  any  way 
affect  the  natural  rights  of  ihe  defendant  to  use  the  water.  If  the 
user  by  the  plaintiff  was  larger  than  his  natural  rights  would  justify 
still  there  is  no  evidence  of  its  affecting  the  defendant's  tenement, 
or  the  natnral  use  of  the  water  by  the  defendant,  so  as  to  render  it 
a  servient  tenement  Sat  if  the  user  by  the  defendant  has  been 
beyond  his  natural  right,  it  matters  not  how  much  the  plaintiff  has 
nsed  the  water,  or  whether  he  has  used  it  at  all.  In  either  ease, 
his  right  has  been  equally  invaded  and  the  action  is  maintainable  "  * 

'  Sampson  v.  Hoddlnott,  I  C.  B.  N.  S.  £90.  611,  per  CtmswcII,  J. 
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CHAPTEB  XX. 
BiEKEDJEs  nr  £Qurrr. 

I.  lajnnctioDi    to   preTcac   injmiet.l   II.  Injunctions    (or    the    removal   of 
87B-8SB.  obstnicdons,     889-690. 

I  III.  Abatcoient  of  obsimctions,  891. 

I.     Ij^imdwng  to  Prevent  Injuries. 

878.  An  ln]imatloii  is  gmierallr  a  prerentiTe  or  proteotdre 
remedy,  applicable  In  oaae  the  IsJiUT  is  not  already  oomplets.'  Bat 
it  may  be  exercised  as  a  restorative  remedy,  by  compelling  a 
defendant  who  has  wrongfully  and  wilfully  obstructed  the  plaintiff 
in  the  exercise  of  a  right,  as  by  building  a  wall  or  other  structure 
in  a  passage-way  in  which  the  plaintifi  has  an  easement,  to  remove 
the  obetmction  and  restore  the  paaeage-way  to  ite  former  condition.* 

It  is  the  nature  of  the  injury,  rather  than  the  magnitude  of  it, 
that  forms  tlie  basis  of  the  equitable  remedy  of  a  protective  injunc- 
tion. If  the  injury  threatened  would  impair  the  plaintiff's  just 
enjoyment  of  his  property  he  ia  ordinarily  entitled  to  an  injunction 
to  prevent  the  injnry,  though  it  is  possible  that  compensation  conld 
be  made  in  damages.  The  fact  that  compensation  can  be  so  made 
is  an  important  consideration,  but  it  is  not  decisive.  Jarisdiction 
in  equity  depends  generally  upon  the  inadequacy  of  the  remedy  at 
law  to  compensate  for  the  particular  injury,  and  not  upon  the 
entire  want  of  such  a  remedy.  The  court  may  determine  whether, 
in  view  of  the  nature  of  the  injury  complained  of,  and  all  t^ie  cir- 
cumstances of  the  case,  the  legal  remedy  is  adequate,  or  whether 
the  court  shall  intervene  with  an  equitable  remedy  for  the  pnrpoees 
of  complete  justice.*  Thus,  in  England,  where  the  law  of  ancient 
lights  prevails,  conrts  of  eqnity  have  often  interfered  by  injunction 

'  Lexington     City     Nat.      Bank     v.  107   Pa.   St.   14;    Dana  v.  Valentine,  f 

Guynn,  6  Bush,  4S6;  Smith  v.  Adams,  Mel.  8;  Neir  York  v.  Mapes,  6  Johns. 

t  Paige.  43S.  Ch.  46;    Davli  v,  Londgreeo,  8  Neb. 

•^§Sae,nO.  43;  Jersey  City  v.  Gardner.  33  N.  J. 

*  Trowbridge  v.  True.  S"  Conn.  190,  Eq,  63a. 
5a  Am,   Rep.   579;    Bierbower's   App. 
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mJDNOnONS   TO   PBETBNT   INJCBIES.  [g  879. 

to  prevent  the  btiilding  of  structoree  which  will  darken  windows 
which  are  entitled  to  protection  aa  ancient  lights,  for  the  injury  to 
the  comfort  and  nee  of  the  house  having  snch  windows  is  material, 
and  the  remedy  at  law  could  be  had  only  by  BQCceesive  actiooa,  and 
the  damages  so  recovered  wonld  afford  no  adequate  remedy.' 

879.  The  injury  threatened  need  not  be  Irreparable  b;  damages 
in  an  action  at  law,  in  order  to  seoure  relief  in  equity  to  prevent 
interference  with  easements,*  It  is  stifficient  ground  for  such  relief 
that  the  injury  cannot  be  adequately  compensated  in  damages  in  a 
suit  at  law ; '  or  that  the  injury  is  a  continuing  one,  and  compensation 
for  it  at  law  could  be  had  only  by  successive  suits,  when  relief  in 
equity  will  be  granted  to  prevent  a  multiplicity  of  suits  and  vexa- 
tions litigation/  In  the  latter  case  the  ground  of  interference  is 
really  that  the  law  affords  no  adequate  remedy,  for  the  remedy 
which  it  affords  is  only  an  action  for  past  damages,  to  be  repeated 
ao  often  as  the  cause  of  action  is  repeated.  *  Thns,  relief  will  be 
interposed  by  injunction  to  prevent  the  diversion  and  to  compel  the 
restoration  of  running  water  to  its  natural  channel  when  wrongfully 
diverted.  Tlie  grounds  of  interposition  in  snch  case  are  twofold. 
First,  the  inadequacy  of  any  legal  remedy  to  secnre  the  party  in  the 
enjoyment  of  his  right  to  have  tlie  water  flow  in  its  natnral  chan- 
nel. Second,  to  prevent  a  multiplicity  of  suits  for  damages  accru- 
ing from  the  daily  and  continuons  wrongful  diversion  of  the  stream. 
"  The  plaintiffs  are  entitled  to  the  flow  of  the  streftm  in  its  natural 
channel.  Legal  remedies  cannot  restore  it  to  them  and  secnre  them 
in  the  enjoyment  of  it.  Hence  the  duty  of  a  court  of  equity  to 
interpose  for  the  accomplishment  of  tliat  result.  A  further  ground 
requiring  the  interposition  of  equity  is  to  avoid  multiplicity  of 
actions.  If  equity  refuses  its  aid,  the  only  remedy  of  the  plsintiffs, 
whose  rights  have  been  established,  will  be  to  commence  suits  from 
day  to  day,  and  thus  endeavor  to  make  it  for  the  interest  of  the 
defendant  to  do  justice  by  restoring  the  stream  to  its  channel.  If 
the  plaintiffs  have  no  other  means  of  recovering  their  rights,  there 

'  Story's  Eq.  Juris.,  §  ga6;  Sutton  v.  37  H.  H.  3S4;  Webber  v.  Gage,  39  N. 

Montford,  4  Sim.  559;  HcAIh  v.  Buck-  H.  iBs, 

nail,  L.  R.  S  Eq.  i,  6,  per  Lord  Romilly,  *  Coe  v.  Winnepiiiogee  Maouf.  Co., 

M.  R.  37  N.   H.  aS4;  Webber  v.  Gage,  39  N. 

>SwaD  V.  Burlington,  Cedar  Rapids  H.  iSs. 

&  N.  Ry.  Co.,  7^  Iowa,  650,  34  N.  W,  '  Coe  v.  Winnepisiogee  Manuf.  Co., 

Rep,  457-  37  N.  H.  254. 

*Coe  V.  Winnepisiogee  Manuf.  Co.. 
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ifi  a  great  defect  in  jmifipradeooe.  Bat  there  is  no  Btich  defect. 
The  right  of  the  plainti&  to  the  eqnitahle  relief  Bought  is  eetab- 
hfihed  by  anthoritj  ae  well  as  principle."  ' 

880.  A.  continuing  Interferenoe  with  an  easement  may  be  per- 
petually enjoined  in  eq,ulty  although  an  action  at  law  might  have 
been  maintained  for  damages ;  as,  for  instance,  where  there  ifi  an 
obatmction  of  a  priviite  right  of  way.  A  suit  at  law  ia  ac  inadequate 
remedy  because  damages  could  be  recoTered  only  to  the  time  of  the 
bringing  of  the  action,  and  a  multiplieit;'  of  suits  would  be  neces- 
sary in  case  the  obstruction  is  continued.*  "  When  the  l^&l  right 
of  the  party  complaimng  is  clear  and  undoubted,  and  the  wrong  is 
not  susceptible  of  adequate  compensation  in  damages  recoverable  in 
an  action  at  law,  or  is  in  its  very  nature  and  character  continooos 
and  constantly  recurring,  the  interference  of  the  court  is  necoasaiy 
to  prevent  irreparable  injury  and  a  multiplicity  of  suits.  There  ia, 
in  the  contemplation  of  the  court,  a  very  just  distinction  between 
injuries  in  their  nature  temporary  and  fugitive,  and  injuries  per- 
manent,  contiauous,  constantly  recurring.  In  reference  to  tempor- 
ary injmies,  the  intervention  of  the  court  may  depend  upon  the 
adequacy  of  legal  remedies.  But  when  the  injury  is  permanent, 
continnooB,  constantly  recurring,  there  may  be  a  remedy  at  law, 
but  its  inadequacy  is  obvious.  The  court  of  law  cannot  restore  the 
party  complaimng  to  the  condition  in  which  he  was  before  the 
wrong  was  done,  and  in  which  he  has  the  legal  right  to  remun 

'Coming  v.  Troy  I.  &  N,  Factory,  W.  Rep.   509;    Applegate  v.   Morse,  7 

40  N,  Y.  191,  ao6,  per  Grovcr,  J.,  dling  Lans.  59;  Avery  v.  New  York  Cent.  & 

Webb  T.  Portland  Manuf.  Co.,  3  Sum-  H.  River  R.  Co.,  106  N.  Y.  143,  12  N. 

ner,  189;  Tyler  v.  Wilkinson,  4  Mason,  E.  Rep.  6ig;  Wheelock  v.  Noonan,  toS 

397;    Townsend   v.    McDonald,   la   N.  N.  Y.  179,  15  N,  E.   Rep,  67;  Genish 

Y.  381.     And   see   Frink   v.  Lawrence,  v.  Shatiuck,  laS  Mass.   571;  Sandetlin 

30  Conn.  117,  50  Am.  Dec.  874;  Spring-  v.  Baxter,  76  Va.  aqg,  44  Am.  Rep.  165; 

field  V.   Harris,  4  Allen.  494,  81   Am.  Webber  v.  Gage,  39  N.  H.  i8a;  Smith 

Dec.  71s;  ElUoi  V.  Fitchburg  R.  Co.,  v.  Young,  160  111.   163,  43  N.  E.  Rep. 

10  Cush.  191,  57  Am.  Dec.  8;.  486;  McCann  v.  Day,  57  III.  loi;  New- 

'  Russell  V.  Napier,  SoGa.  77,  4  S.  E.  ell  v.  Sass,  143  lU.   104,  31  N.  E.  Rep. 

Rep.  857;  Stallard  v.  Cushing,  76  Cal.  176;  Turpin  v,  Dennis,  139  111,  274,  a3 

472,    18    Pac.     Rep.   427;    Lalhrop   v.  N.  E.   Rep.   rcfis;  Cihak  v.  Klekr,  117 

Eisner.  93  Mich.   S99.   53   N,   W.  Rep.  111.   643,7  N.  E.   Rep.   in;  Shields  v. 

791;  Nye  V.  Clark,  55  Mich.  599,  aa  N.  Titus,  46  Ohio   St.  528,  2a  N.   E.   Rep. 

W.  Rep.   57;    Wilmarth  v.  Woodcock,  J17;    Lockwood  Co.   v.   Lawrence,    77 

66   Mich.   331,   33    N,    W.    Rep.   400;  Me.  297,  313,     See  §  TM. 
Morgan  v.  Meuth,  60  Mich.  238. 17  N. 
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unmolested;  nor  can  it,  by  removing  the  cause,  prevent  the  neces- 
Bity  for  multiplied  litigatiou. " ' 

In  an  action  to  restrain  the  obatmction  of  a  right  of  waj  the  plain- 
tiS  should  show  in  his  statement  of  claim  whether  he  claims  the 
right  by  prescription  or  by  grant.  He  ought  also  to  show  with 
reasonable  certainty  the  extent  of  the  way  claimed  and  its  course.* 
His  bill  must  set  forth  or  furnish  the  means  of  ascertaining  exactly 
what  the  easement  of  way  is  and  the  precise  locality  which  it  occu- 
pies with  its  shape  and  dimensions.  An  encroachment  upon  a  way 
will  not  be  enjoined  where  the  proofs  show  nothing  but  an  oral 
agreement  for  its  establishment,  and  show  snch  occasional  variations 
in  its  location  and  bounds  as  to  make  it  impossible  to  determine 
where  it  originally  existed.* 

881.  An  ii^Junotion  Is  Uie  appropriate  remedy  for  one  who  mX- 
fera  li^Jnry  from  an  onlawflil  use  or  invaaion  of  a  waterMMUise,  if 
the  injury  b,  from  the  nature  of  the  case,  a  continuing  one.  The 
remedy  at  law  would  be  wholly  inadequate,  because  a  succession  of 
actions  would  be  necessary.  The  test  for  determining  whether  an 
injunction  is  the  appropriate  remedy  is  found  in  the  nature  of  the 
injury.  "  If  it  be  permanent,  or  such  as  will  continue  to  operate 
in  e^  future  time,  then  the  proceeding  can  be  sustained;*'  but  if  it 
be  only  temporary,  as  where  the  water  has  overflowed  from  a  pond 
from  some  unusual  cause  which  is  not  likely  to  be  operative  again, 
an  injunction  cannot  be  sustained  because  an  action  at  law  would  be 
an  adequate  remedy,*  WTien  an  invasion  of  a  right  in  the  use  of  a 
water-course  "  is  threatened  and  intended,  which  is  necessarily  to 
be  continuing  and  operative  prospectively  and  indefinitely,  and  the 
extent  of  the  injurious  consequences  is  contingent  and  doubtful  of 
estimation,  the  writ  of  injunction  is  not  only  permissible,  but  is  the 

'  Nininger  v.  Norwood,  7a  Ala.  377,  Cedar  Brook  R.  Improvement  Co.,  8a 

flSi,  per  Brickell,  C.  J.  Me,  17,  7  L.  R.  A. 460,  19  All.  Rep.  87; 

'  Harris  v.  Jenkins,  33  Ch.  D.  481.  Wallace  v.  Drew,  57  Barb.  413:  Farris 

•Fox  v.  Pierce,   50  Mich.  500,  15  N-  v.  Dudley,  78  Ala.   134,   56  Am.  Rep- 

W.   Rep- 8 Bo;  Vanwinkle  v.   Curtis,  3  34;  Cherry  v.  Stein,  ii  Md.  i;  Proprie- 

N.  J.  Eq.  433.  tors  of  Mills  v.  Brainlree  Water  Supply 

^Pettigrew    v.   Evansviile,   35   Wis.  Co.,  149  Mass.  478,  31  N.  E.  Rep.  761, 

a»3,  3  Am.  Rep.  50,  per  Dixon,  C.  J,;  4  L.  R.  A.  3j»;    Hahn   v.  Thornberry, 

5chmit2iu9v.  BaiIey(N.  J.),33Atl.  Rep.  7   Bush.   403:  Burwell  v.   Hobson,   (3 

atg:    Davis  v.   Londgreeo,  8  Neb.  43;  Gratt.  333.  65  Am.  Dec.  347;  Haines  v. 

Hicks  V.   SlUinian,  93  111-  355,    364;  Hail,  17  Oreg.  165,  m  Pac.  Rep.  831, 

Rigney  v.  Tacoma  Ligfbt  &  W.  Co.,   9  3  L.  R.  A.  609. 
Wash.  576,  36  L.  R.  A.  43$;  Brooks  v. 
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§§  882,  883.]  BEusDiEs  ik  eqditt. 

moat  appropriate  means  of  remedy.  It  affords,  in  fact,  the  only 
adequate  and  gore  remedy.  For  the  very  donbtfolnesB  ae  to  the 
extent  of  the  prospective  injury,  and  the  impossibility  of  aecertain- 
iug  the  meaaure  of  just  reparation,  render  snch  injury  irreparable, 
in  the  sense  of  the  law  relating  to  this  snbject. " ' 

882.  In  case  the  injury  oomplamed  of  Is  the  poUntion  of  a 
stream,  an  injunction  wOl  be  isBued  almost  as  a  matter  of  oourse.* 
Yiee-Cbancellor  Ejndersley,  in  such  a  caee,  said:  "  The  plain riffa, 
the  parties  so  injured,  I  couceive,  have,  as  a  general  rule,  a  right 
to  come  to  the  court  of  equity  and  say,  '  Do  not  put  os  to  bring 
action  after  action  for  the  purpose  of  recoTering  dam^;es,  but 
interpose  by  a  strong  hand,  and  prevent  the  continuance  of  those 
acts  altogether,  in  order  that  our  legal  right  may  be  protected  and 
secured  to  us. '  "  ^  In  a  recent  case  in  Massachnsetts  relating  to  the 
pollutionof  a  stream,  the  court  say:  "  The  defendant  contends  that, 
according  to  graieral  principles  of  the  common  law,  the  pluntiff  has 
a  complete  remedy  npon  the  facts  alleged  by  him,  and  that  he 
should  be  compelled  to  resort  to  his  action  at  law  before  seeking 
relief  in  equity.  But  it  is  quite  dear  that  a  bill  in  equity  may  be 
maintained  by  a  riparian  owner  to  restrain  another  from  poUnting 
the  stream  to  the  plaintiff's  material  injury. "  * 

An  action  for  the  pollution  of  the  water  of  a  stream  probably  lies 
immediately  upon  the  sending  of  the  offensive  or  deleterious  matter 
into  the  stream." 

883.  A  court  of  equity  will  restrain  an  interference  with  t^ 
enjoyment  of  an  easement,  though  this  has  not  been  established  at 
law,  if  it  appears  to  be  a  clear  and  certain  right,  Bud  that  an  injnr- 
ious  interruption  of  that  right  la  threatened.*  Thus,  if  one  has  for 
a  long  time  enjoyed  the  use  of  a  water-course,  and  is  in  the  actual 
poBseBsion  of  the  right,  though  he  has  not  established  his  right  at 
law,  a  court  of  equity  may  issue  an  injunction  to  prevent  a  division 

'Lyon  V.  McLaughlm,  3a  Vt.  413.  'Harris  v  .Mackintosh,   133   Mass 

485,  per  Barrett,  J.  ss8. 

'  ClowM  V.  Staffordshire  Poueries  W.  '  Goldamld     v.    Tumbridge    Wells 

W,  Co.,   L.   R.   3  Ch.   13S;    Harris  v.  Imp.  Com'ra,  L.  R.  r  Eq.  161, 

Mackintosh,    133    Mass.   338;     Wood-  'Goodhartv.   Hyctc,  35  Ch.  D.  i83: 

ward  V.  WoTcestor,  121  Mass.  345;  Mer-  Lockirood   Co.    v.   Lawrence,    77   Me. 

rifieldv.  Lombard,  i3Allen,i6,9oAni,  397,    3I4'     Gardner    v.   Newburgh.   3 

Dec.  173.  Johns.  Ch.  i63:  Ballou  t.  Hopkinton, 

•  Wood  V.  Sutcliile,  31  L.  J.  Ch.  353,  4  Gray,  334.  3»8. 
355. 
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INJUKCrlONS   TO   FB&TEHT    INJUBIEB.  [§  884. 

or  obetractioD  of  it  to  liis  injury.  Chancellor  Kent,  bo  holding,' 
cites  two  early  cases  on  this  very  subject  of  diverting  water-courses,' 
and  says:  "  These  cases  Bhow  the  ancient  and  establiElTed  jnrisdic- 
tion  of  this  court;  and  the  foundation  of  that  jurisdiction  is  the 
necessity  of  a  preventive  remedy  when  great  and  immediate  mis- 
chief or  material  injury  would  arise  to  the  comfort  and  useful 
enjoyment  of  property.  The  interference  rests  on  the  principle  of  a 
clear  and  certain  right  to  the  enjoyment  of  the  subject  in  question, 
and  an  injurious  interruption  of  that  right  which,  upon  just  and  " 
equitable  grounds,  ought  to  be  prevented." 

The  rule  was  formerly  quite  general,  however,  that  to  authorize 
the  interference  of  a  court  of  equity  by  injunction  to  prevent  an 
interference  with  an  easement,  the  right  should  first  be  established 
at  law.'  It  is  said  that  prior  to  Lord  Eldon's  time  injunctions  were 
rarely  issued;  and  at  a  much  later  date  injunctions  were  rarely 
issued  in  cases  of  private  nuisance  ontil  the  right  had  been  estab- 
lished in  a  suit  at  law.  "  But  now  a  suit  at  law  is  no  longer  a  nec- 
essary preliminary,  and  the  right  to  an  injunction,  in  a  proper  case, 
in  England  and  most  of  tlie  States,  is  just  as  fixed  and  certain  as  the 
right  to  any  other  provisional  remedy.  Tlie  writ  can  rightfully  be 
demanded  to  prevent  irreparable  injury,  interminable  litigation  and 
a  multiplicity  of  suits,  and  its  refosal  in  a  proper  case  would  be 
error,  to  be  corrected  by  an  appellate  tribunal.  It  is  matter  of 
grace  in  no  sense  except  that  it  rests  in  the  sound  discretion  of  the 
court,  and  that  discretion  is  not  an  arbitrary  one."  * 

884.  The  plaintiff  Is  not  entitled  to  the  remedy  by  injunction 
unless  his  right  is  dear,  in  case  it  has  not  been  established  at  law, 
ae  where  the  right  is  denied  by  the  defendant  in  his  answer,  and  is 
questioned  or  n^e  doubtful  by  the  proofs  in  the  case.  "  In  a  case 
so  situated  the  plaintiS  should  £rst  establish  his  right  in  an  action 
at  law,  and  then  come  into  chancery,  if  necessarily,  for  the  protec- 
tion of  the  legally  established  right.  Where  the  emergency  is 
pressing,  and  the  injunction  affidavits  disclose  &  prima  fcuiie  right  in 
the  plaintiff,  the  proper  practice,  I  apprehend,  is  for  the  court  to 
interfere  by  special  injunction,  and  stay  the  defendant's  hand  until 
the  right  has  been  tried  at  law.     If  the  plaintiff  will  not  bring  his 

■  Gardner  V.  Newburgh.  3  Johns.  Ch.  *Weller  v.  Smeaton,  i  Cox.  io3; 
i6a.  Bliss  T.  Kennedy,  43  111.  67,  7a- 

'  Burt  V.  Western,  Prec.  in  Ch.  5301  *  Campbell  v.  Seaman,  63  N.  Y,  568, 
and  Finch  t.  Reebridger.  a  Vern.  390.       58s,  per  Earl,  J. 
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§  885.]  BEUEDISS   IK   BQUITT. 

Buit  at  law  witiun  a  reaflonable  time,  or  fails  to  muntain  it,  tlie 
special  injnnctioa  can  be  dissolved.  But  if  without  uureaflonable 
delay  he  succeeds  in  establishing  his  light,  the  defendant  can  then 
be  heard  on  his  answer  and  proofs,  and  the  injunction  be  dissolved 
or  made  perpetual  as  may  appear  equitable  and  just,"  ' 

An  interference  with  au  easement  will  be  restrained  by  injunction 
if  the  right  is  it«elf  certain,  and  the  violation  of  it,  or  a  threatened 
violation  of  it,  is  clearly  shown.*  If  the  evidence  is  conflicting  and 
the  injury  doubtful  this  remedy  will  be  withheld.'  The  natore  of 
the  injury  is,  however,  more  to  be  considered  than  the  magnitude 
of  it.* 

Interference  with  the  enjoyment  of  au  easement  will  be  enjoined 
upon  a  final  hearing;  but  a  preliminary  injunction  will  not  issue 
where  the  complainant's  right  depends  upon  an  unsettled  question 
of  law.* 

886.  Courts  of  equity  will  not  enjoin  the  obatmotion  of  an 
easement  in  case  the  threatened  injury  ia  only  alight,  or  is  so  slight 
that  it  may  be  compensated  for  by  a  small  amount  of  damages.  It 
is  only  where  eubstantial  damages  would  be  given  at  law  that  a 
court  of  equity  will  interfere  by  injunction.*  Thus,  where  the 
obstmction  complained  of  is  the  interception  of  light,  the  question  is 
not  what  amount  of  light  is  intercepted,  hut  whether  the  light  is  so 
obstructed  as  to  cause  material  incouvenience  to  the  plaintiff  and  to 
cause  material  damage  to  his  building  by  the  lessening  of  its  value. 

■Rhea  V.  Forsyih,  37  Pa.  Si.  503.  507.  Eq.4Sai  Welsh  v.  Taylor,  a  N.  Y.  Supp. 

78  Am.  Dec.  441.  per  Woodward.  J.  815;  Longendjck  v.  Anderson,  59  H' 

'Fojt  V.  Pierce,  50  Mich.  500,  15  N,  Pr.  1. 
W.  Rep.  SSoi   Olmsled  v.    Loomis,   6        *  Fletcher  t.   Beatey,  28  Ch.   D.  ( 

Barb.  152.  Clarke  v.  Clark,  L.  R.  i  Ch.  16;  Rob. 

■Parker  v.Winnipiseogee  Lake  C.  &  son  v.  Whittlngham,  L.  R.   i  Ch.  443 

W.  Co.,  3  Black.  S45.  Lanfranchi  v.  MacKenzie,  L.  R.  4  Eq. 

'Trowbridge  v.  True,  S*  Conn.  190,  4ai;  Deni  v.  Auction  Mart  Co.,  L.  R. 

S3  Am.  Rep.  579;  Davis  v.  Londgreen,  2  Eq.   238;    Yates  v.  Jack,  L.  R.  r  Ch. 

8  Neb.  43.  39s;    Martin  v.    Headon,   L.   R.  a  Eq. 

*  Dana  v.  Valentine,  5  Mel.  8;  Ingra-  425  ;    Sulton  v.  Montfort,  4  Sim.  559; 

ham  V.  Dunnell,  5  Mec.  118;   Pennsyl-  Wynslanly  v.  Lee,  2  Swanst.  330;  At- 

vania  R.  Co.  v.  National  Docks,  etc.,  torney-General  v.  NIchol,  16  Ves.  337. 

Ry.   Co.  (N.  J.  L.),  32   Atl.  Rep.  220;  per  Lord  Eldon.     And   see  Cbostey 

Citizens'  Coach  Co.  v.  Camden  Horse  Ackland  [1695],  2  Ch.  389:  Clawson 

R.  Co.,  39  N.  J.  Eq.  399,  33  N.  J.  Eq.  Primrose,  4   Del.   Ch.  643;   Hulley 

267,  36  Am.  Rep.  543;  Hageny  v.  Lee,  Security  Trust  Co.,   5   Del.    Ch.    578; 

45  N.  J.  Eq.  355,  17  Atl.  Rep.  836;  Lord  Greer  v,  VanMeter  (N.  J.  Eq.),  33  AtL 

V,  Carbon  Iron  Manuf.  Co.,   38  N.  J.  Rep.  794. 
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IMJIIN0TI0N8   TO   PEBTKNT   INJUKIE8.  [§  885. 

"  It  is  Deoeeear;,  in  order  tii&t  aD  injunction  should  be  granted,  for 
the  plaintiff  to  show  that  there  will  be  a  permanent  obetraction  to 
the  accees  of  light,  to  each  an  extent  as  to  render  the  occupation  of 
hie  houBe  lees  comfortable  than  it  was  before,  or  to  prevent  the 
present  tenant  from  carrying  on  his  business  as  beneficiallj  aa  he 
could  before,  or  that  the  plaintiff,  as  the  owner  of  the  reverdon, 
will  suffer  aobetantial  or  material  damage  by  the  lessening  of  its 
valne."' 

If  a  riparian  owner  diverts  water  from  the  stream,  hnt  restores  it 
without  substantial  diminution  or  deterioration  before  it  reaches  the 
land  of  his  neighbor  below,  no  injunction  can  be  obtained  for  the 
diversion.  Lord  Cottenham  in  such  a  case  said :  ' '  Now  the  plain- 
tiff, before  he  can  ask  for  an  injnnction,  must  prove  that  he  has 
sustained  snch  a  substantial  injury  by  the  acts  of  the  defendants  as 
would  have  entitled  him  to  a  verdict  at  law  in  an  action  for  dam- 
ages. In  the  manufacturing  districts,  where  there  are  as  many 
mills  along  a  stream  as  the  water  will  supply,  it  would  be  extremely 
hard  that  a  proprietor  of  one  of  such  mills  might  not  divert  the 
stream  within  his  own  land  restoring  it  to  its  ancient  channel 
before  it  entered  into  the  lands  of  his  neighbor  without  a  diminu- 
tion of  the  usual  quantity.  In  such  cases,  and  in  the  similar  case  of 
alleged  obstruction  to  the  use  of  light,  in  order  to  sustain  an  injunc- 
tion, there  must  be  both  an  unwarrantable  use  uid  an  injury  result- 
ing from  such  use. "  * 

The  diversion  or  obstruction  of  a  natural  stream  of  water  will  not 
be  enjoined  at  the  suit  of  a  riparian  proprietor  whose  rights  are 
infringed,  if  he  is  not  mftlHng  any  use  of  the  water  at  the  time,  but 
allows  the  water  to  flow  by  unutilized.  In  snch  a  case  a  court  of 
equity  will  use  its  discretion  not  to  interfere  by  injunction,  but 
leave  the  plaintiff  to  his  remedy  at  law,'  "  The  extraordinary 
process  of  injnnction  will  be  used  by  the  court  of  chancery  only  so 

■  Kino  V.  Rudkin,  6  Ch.  D.  i6o,  i6s.  >§  74S;  Ulbrkht    v.  Eufaula  Water 

per  Fry,  J.  Co.,  86  Ala.  5S7,  6  So.  Rep.  78.  4  L.  R. 

■Elmhirst  v.  Spencer,   3  Mac.  &  G.  A.   ^72;    Garwood  v.   New  York  C.  & 

45,  50.     And  see  Eo  like  effect,  Kenslt  H.  Riv.  R.  Co.,  83  N.  Y.  400,  38  Am. 

V.  Great  Eastern  R.  Co.,  33  Ch.  D.  566,  Rep.  451;    Webb  v.   PortUrid  Manu(. 

per  Pollock,  B.;  Williams  v,  Morland,  Co.,   3   Sumner,  189,    iga;    Clinton   v, 

1  B.  &  C.  910;    Orr  Ewing  v.  Colqu-  Myers,  46  N.  Y.  511,  7  Am.  Rep.  373 

houn,  a  App.  Cas.  839,  per  Lord  Black-  379;   Coming  v,  Troy  Iron  &  N.  Fac- 

burn;   Attorney-General  v.   Nicliol,  16  tory,  40  N.   V.   191;   West  Point  Iron 

Ves.  337,  per  Lord  Eldoa;  Sandwich  v.  Co.  v.  Reymen,  45  K.  Y.  703. 
Great  Honlieni  R.  Co.,  10  Ch.  D.  707. 
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§  S86.]  BEMEDIBfi   IN   EQUITY. 

far  as  it  Ib  neeeesaiy  to  rmdicate  or  enforce  valnable  rights  of  parties 
litigant,  and  will  ordinarily  not  be  allowed,  where  the  injury  eongfat 
to  be  restrained  ia  only  trivial  in  its  nature," ' 

Where  one  in  building  a  parQ'-wall  slightly  encroached  npon  his 
neighbor's  building,  so  that  there  was  a  diminntion  of  the  width  of 
it  above  the  second  floor,  an  injunction  was  denied,  on  the  ground 
that  the  injury  might  be  fully  compensated  hy  the  payment  of 
damages  in  money.' 

886.  To  authorise  an  iuterferenoe  by  injonoticai  It  most  appear 
that  the  plaintUT'o  property  rights  will  be  violated  and  that  a  sab- 
atantial  injniy,  and  not  merely  a  possible  injury,  will  result  from 
such  violation.^ 

The  bill  most  allege  facta  snfBcient  to  show  that  the  apprehension 
of  injury  is  well  founded,*  and  that  a  violation  of  the  plainti2's 
rights  of  property  will  inevitably  follow  if  the  threatened  or  intended 
act  of  the  defendant  is  carried  into  effect." 

A  bill  in  equity  to  establish  a  right  of  drainage  by  an  existing 
drain  through  land  of  another  may  he  maintained,  if  the  right  is 
denied,  although  the  drain  has  not  been  actually  obstructed  or 
stopped  by  the  owner  of  such  land.' 

A  landowner  will  not  be  enjoined  from  making  excavations  on 
his  land  where  no  serious  injury  to  the  adjoining  land  is  imminent, 
and  there  is  nothing  peculiar  in  the  situation  or  circumstances  of 
such  adjoining  land  making  it  liable  to  injury  and  requiring  the 
protection  of  a  court  of  equity.' 

But  such  a  threatened  injury  as  the  removal  of  lateral  support 
will  ordinarily  be  enjoined,  though  the-damage  already  done  is  very 
slight,  if  the  probable  damage,  if  the  defendant  goes  on  with  his 
work,  will  be  veiy  large.  The  right  to  an  injunction  does  not 
depend  upon  the  magnitude  of  the  dam^e  done,  or  even  npon  that 
threatened,  so  much  as  upon  the  nature  of  the  injury.     Thus,  in  a 

■Ulbrichl  V.  Eafaula  WaterCo.,  86  363,     per   Jewell,     M.  R.         And    see 

Ala,  S87.  594,  6  So.  Rep.  78,  4  L.  R.  A.  Fletcher    v.    Bealey,    a8   Ch.    D.   688: 

J72,  perSomerrille,  J.  Goodhart    v.    Hyell,    35   Ch.   D.    183; 

•  Burton  v,  Moffitt,  3  Oreg.  39.  Haines  v.  Taylor,  a  Ph.  30g;  Emperor 
'Goodhart  v.  Hyett.  25  Ch.  D.  rSs,  of  Austri*  v.Day,  3  De  G,  F,  &  J.  317; 

190;  Taylor  v.  Broolcman,  45  Barb.  106;  Tipping  v.  Eclcersley,  a   K.  &  J.  364. 

McMaugh  V.  Burke,  13  R.  S.  499.  '  Jones  v.   Adams,    163    Mass,    234, 

<  Roman    v.     Slrauss,     10    Md.    S9;  See  Barley's  App,   I3i   Pa.  St.  49^,  15 

Ameluns  v.  Seekamp,  g  G.  &  J.  46S.  All.  Rep.  603. 

*  Pattisson  v,  Gilford.  L.  R.  18  Eq.  '  McMaugh  v,  Burke,  ta  R,  I.  499- 
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nwDNcnoNa  to  pbeveht  injubies,      [§§  887,  888. 

ease  where  the  defendant  had  commenced  to  make  an  ezcavatioD  in 
his  land  along  the  hue  of  the  plainttfi'e  land,  so  that  the  soil  of  its 
own  weight  had  fallen  into  the  excavation,  bnt  the  damage  already 
done  was  so  slight  that  the  conrt  awarded  only  five  dollars  for  it,  on 
injunction  wae  granted  becanse  the  injury  threatened  was  eeriouB.' 

To  give  equity  jurisdictLon  to  enjoin  an  interference  with  an  ease- 
ment, it  is  not  necessary  that  it  he  absolutely  essential  to  the  enjoy- 
ment of  the  estate  to  which  it  is  appurtenant.  That  it  is  highly 
beneficial  and  convenient  therefor  is  sufficient.' 

887.  A  dty  or  town  cannot  be  eqjoined  from  Interfering  with 
an  eaeement  under  legialative  authority  in  a  valid  exsroise  of  the 
polioe  power  of  the  State ;  as  where  laud  and  a  stream  of  water 
were  parchased  by  a  city  for  the  construction  of  a  reservoir  to  be 
used  for  a  water  supply  for  the  city,  and  in  part  consideration  for 
the  purchase  it  was  agreed  that  the  former  owner  should  have  the 
right  to  use  the  water  for  boating  and  fishing,  and  he  having  estab- 
lished a  pleasure  resort  on  the  shore,  the  water  was  polluted,  and 
the  city,  by  an  ordinance  under  legislative  authority,  prohibited  the 
further  use  of  the  water  in  this  way;  it  was  held  that  the  owner 
of  Gie  easement  could  not  enjoin  the  enforcement  of  the  ordinance; 
and  that  if  he  had  any  remedy,  it  was  to  be  sought  in  an  action  for 
damages.' 

888.  A  oourt  of  eqait7  grantii^  an  injunotlon  TOBtralning  inter- 
feTonoe  with  an  easement,  may  at  the  same  time  assess  damages 
already  Bustainod  by  past  interference.  The  equitable  nature  of 
the  action  is  not  aSected  by  including  such  a  demand  for  dam- 
ages. "  When,  as  in  the  litigation  connected  with  these  elevated 
railroads,  the  court  proceeds  further  and  fixes  the  amoout  of  the 
damage  sustained  to  the  fee  of  the  property,  which  the  defendant 
companies  may  pay  in  order  to  obviate  the  injunction,  it  does  that 
which  is  a  matter,  not  of  strict  legal  right,  but  of  equitable  proced- 
ure and  remedy,  and  which  is  resorted  to  by  the  court,  that  the 
corporation  may  acquire  that  legal  right  to  maintain  and  operate  ita 
railroad  in  front  of  the  complainant's  property,  which  it  might  have 
acqtiired,  had  it  proceeded  in  the  beginning  to  condemn  the 
property-owner's  rights  under  the  law  of  eminent  domain.     The 

'  Trowbridge  v.  True,  5a  Conn.  190,  643,  7  N.  E.  Rep.  ill;  Ncweli  v.  Sass, 
5s  Am.  Rep.  579-  14^  HI.  104,  31  N.  E.  Rep.  176. 

*  Smith  V.  Young-,  160  111.  163,  43  N.  '  Dunham  v.  Neir  Britain,  55  Conn, 
E.  Rep.  486;  Cihak  v.  Klekr,  IT7  111.     378,  11  All.  Rep.  354. 
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§  889.]  KEUEDiKs  or  EQUirr. 

controlUng  idea,  in  the  aasumption  by  a  court  of  equi^  of  the 
anthoritf  to  make  a  complete  decree  in  snch  cases,  which  shall  finally 
setUe  the  reepective  rights  and  obligstioDB  of  the  parties,  is,  plainly, 
tiiat  all  the  parties  are  before  it,  and  that  its  decree  will  be  efiectual 
becanse  operatdug  upon  all  the  parties  who  have  any  interest  in  the 
sabject-matter  of  the  litigation. "  ' 

n.     /r^unoiiona  for  the  Bemoval  of  Oisiructions. 

888.  A  mandatory  and  perpetual  injunction  may  issoe  for  the 
removal  of  obstructiouB  to  rights  of  way  or  to  other  rights  appurte- 
nant to  land.*  But  the  court  will  not  in  every  case  of  a  permanent 
obstruction  to  the  use  of  an  easement  restore  the  ^^eved  party  to 
his  former  situation,  "  Each  case  depends  on  its  own  circum- 
stances.  It  is  for  the  court,  in  the  exercise  of  a  sound  discretion, 
to  determine  in  such  instances  whether  a  mandatory  injunction 
shall  issue.  It  will  not  be  issued  when  it  appears  that  it  will 
operate  inequitably  and  oppressirely,  nor  when  it  appears  ihat  there 
has  been  unreasonable  delay  by  the  party  seekiog  it  in  the  enforce- 
ment of  his  rights,  nor  when  the  injury  complained  of  is  not  serious 
or  eabstantial,  and  may  be  readily  compensated  in  damages,  while 
to  restore  things  as  they  were  before  the  acts  compkined  of  would 
subject  the  other  party  to  great  inconvenience  and  loss, "  ' 

A  grantor  who  obstructs  a  street,  the  nse  of  which  he  has  impliedly 
granted  by  conveying  land  by  a  map  or  plan  showing  such  street, 

'  Pegram  v.  N,  Y,  Elev.  R.  Co.,  147  Dexter  v.  Beard.  7  N.  Y.  Supp.  ii;  De 

N.  Y.  135,  144,  per  Gray,  J.  Witt  v.  Van  Schoyk.  no  N.  Y.  7,  17  N. 

'  Boland  V.   St.   John's  Scbools,   163  E.  Rep.  425;  Davis  v.  Lambertson,  56 

Mass.  229,  39  N.   E.  Rep.  1035;  Nash  Barb.  4S0;  Williams  v.  New  York  Cent. 

T.  New  England  L.  Ins,  Co.,  137  Mass.  R.  Co.,   16  N.  Y.  97,  irt,  69  Am.-  Dec. 

91,  97;  Creely  v.  Bay  State  Brick  Co.,  651;  Avery  v.  New  York  Cent.  &  H.  Riv. 

103  Mass.  514;  Cadigan  v.  Brown,  lao  R.  Co.,   106  N,   Y.  142,   la  N,  E.  Rep. 

MaBs.493;Gumeyv.  Ford,  2AI1en,  576,  6tg;  McBryde  v,  Sayre,  S6  Ala.  458,  s 

•Slarkiev.  Richmond,  15s  Mass.  188,  So.  Rep.  791;  Gardner  v.   Stroever,  St 

19s,  39  N.  E,  Rep,  770,  per  Morton,  J,  Cal,  148,  33   Pac.  Rep.  4S3,  6  L.  R.  A. 

And  see  Royal  Bank  v.  Grand  Junction  90;  Nicholson  v.  Getchell,  96  Cal.  394, 

R.  Co.,  135  Mass.  490:  Gaskin  v.  Balls,  31  Pac,  Rep,    365;   Braans  v.  Glesige, 

13  Ch.  Div,  324;  Aynsley  v.  Glover,  L.  130  Ind.  167, 29  N.  E,  Rep,  1061;  Kelly 

R.  18  Eq.  544,  L.  R.  10  Ch.  383;  Lewis  v.   Dunning,  43  N.  J.   Eq,   63,   71,   10 

V.   Chapman,   3   Beav.    133;    Dent   v.  A^.  Rep.  376;  Troe  v.  Larson,  84  Iowa, 

Auction  Mart  Co.,  L.  R.  2  Eq.  23S,  246,  649.  35  Am.  St.  Rep.  336;   Wharton  v 

355:  Krehl  V.  Burrell,  7  Ch,  D.  551,  "  Stevens,  84  Iowa.  107,  35  Am.  St.  Rep, 

Ch.   D.    146,    10   Eng.    Rul.   Cas.  307:  296- 
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iHJiJN(Tnoira  fob  thb  bshotal  of  oBaTBucnoss.     [§  890. 

may  be  compelled  by  a  mandatory  injnnotion  to  remove  the  obstruc- 
tioD.' 

InoideQtally  to  the  award  of  that  relief,  the  oomplainant'B  legal 
right  most  and  properly  will  be  determined  and  declared  in  the 
flame  court.' 

Where  one  having  an  easement  of  way  stands  by  while  a  railroad 
company,  withont  knowledge  of  the  right,  erects  an  ezpenrave 
embankment  over  the  location  of  the  way,  he  will  not  be  allowed  a 
decree  for  the  abatement  of  the  obstruction  until  the  railroad  com- 
pany shall  have  a  reasonable  opportunity  to  condemn  the  right  of 
way  belonging  to  the  complainant.* 

880.  A  mandatory  injonotiOQ  for  the  removal  of  an  obstraotlon 
after  the  work  lias  been  done  ma;  be  bad  If  the  deCmdant  has 
gone  on  after  notioe  and  without  right,  in  a  wilful  invasion  of  the 
plaintiff's  rights,  nnless  the  removal  of  the  erection  would  cause  a 
damage  to  the  defendant  disproportionate  to  the  injury  to  the  plain- 
tiff; in  which  case  the  court  will  leave  the  plaintiff  to  his  remedy 
at  law.*  "  When  a  plaintifi  brings  a  bill  to  prevent  a  continuing 
trespass  or  a  permanent  injury  to  his  real  estate,  the  question 
whether  he  shall  have  a  prohibitory  injunction,  or,  if  the  work 
affecting  the  property  has  been  done,  a  mandatory  injnnotion 
requiring  the  restoration  of  the  estate  to  its  former  condition, 
depends  on  a  consideration  of  all  the  eqtuties  between  tho  parties. 
In  general,  where  a  defendant  has  gone  on  without  right  and  with- 
out excuse  in  an  attempt  to  appropriate  the  pliuntiff'a  property,  or 
to  interfere  with  his  rights,  uid  has  changed  the  condition  of  his 

'  White  V.  Tide  Water  Oil  Co..  so  N.  Rep.  865;  Dill  v.  Board,  74  N.  J.  Eq. 

J.  Eq.  I,  as  Atl.  Rep.  199;  Gawiry  v.  4^1.  »  All.  Rep.  739. 

Leland,  40N.  J.  Eq.  333;  Dill  v.  Board  '  Manning   v,  Pon    Reading  R.  Co. 

of  Education,  47  N.  J.  Eq.  421.  3i  All.  (K.  J.  Eq.),  33  AU.  Rep.  80a. 

Rep.  739;  Rogers  Locomoiive  &  Mach.  *  Krehl  v.  Burrcll.  7  Ch.  D.   551,  10 

Works  ».   Erie   Ry.   Co..   ao  N.  j.  Eq.  Eng.   Rul.   Cas.  307;  Lynch  v.  Union 

379;  OsbLosh  V.   Milwaukee  &   L.  W.  lost,    for    Savings,    159     Mass.    306; 

R.  Co.,  74  Wis.   534,  17  Am.  St.  Rep.  Knowllon,  J.,   citing  Low   v.  Innes,  4 

17s;    Eau    Claire   v.   Matike,  86  Wis.  De  G.  J.  &  5.386;  Aynsley  v.  Glover, 

39T,  39  Am.  St.  900.  L.   R.  iS  Eq.   J44:  Hnnter  v.  Carroll, 

'White  V.  Tide  Water  CHI  Co.,  50  N.  64  N.  H.  573,15  Atl.  Rep-  17;  Ford  v, 

J.  Eq.  I,  35  All.  Rep.  199;   Gawtry  v.  Knapp,  loa  N.  Y.  135,  6  N.  E.  Rep.  383; 

Leland,  40  N.  J.  Eq.  383;  Lehigh  Zinc  Thomas  v.  Evans.  105  N.  Y.  601,  la  K. 

tc  Iron  Co.  v.  Trotier,  43  N.  J.  Eo.  185.  ^-  •*«?■  S?*:  Carpenter  v.  Gold,  88  Va. 

7  All.  Rep.  650,  and  ro  Atl,  Rep^  607;  SS'-  »♦  S-  E.  Rep.  33^. 
Hart ».  Leonard,  43  N.  J.  Eq.  416,  7  Atl. 
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§  890.]  BEUEDIES   IN   KQOITT. 

real  estate,  he  ie  compelled  to  undo,  so  far  ae  possible,  what  he  has 
wrongfully  done  affecting  the  plaintifi,  and  to  pay  the  damages. 
In  such  caee  the  plaiutiS  is  not  compelled  to  part  witli  his  property 
at  a  valoatioD,  even  though  it  would  be  much  cheaper  for  the 
defendant  to  pay  the  damf^;es  in  money  than  to  restore  tiie 
property." ' 

In  a  case  in  England,  where  an  injunction  was  prayed  for  to 
prevent  the  erection  of  a  building  which  would  interfere  with  the 
plaintiff's  ancient  lights,  the  defendant  gave  an  undertaking  to  pull 
his  building  down  if  ordered,  and  he  was  allowed  to  continue  the 
erection  of  it.  At  the  trial  the  plaintifE  established  his  right,  and 
the  court  ordered  the  remoral  of  the  building,  although  this  was 
valued  at  six  thousand  pounds,  while  the  injury  to  the  plaintifE  was 
valued  at  only  six  hundred  pounds.*  The  court,  in  giving  judg- 
ment, referred  to  a  case  in  which  Jessel,  Master  of  the  Bolls,  made 
these  observations;  "  If  with  notice  of  the  right  belonging  to  the 
plaintiff,  and  in  defiance  of  that  notice,  without  any  reasonable 
ground,  and  after  action  brought,  the  rich  defendant  is  to  be 
entitled  to  build  up  a  house  of  enormous  proportions,  at  an  enonn- 
ous  expense,  and  then  to  say  in  effect  to  the  court,  '  You  will  injure 
me  a  great  deal  more  by  pulling  it  down  tlian  you  will  benefit  the 
poor  man  by  restoring  his  right '  —  of  course,  that  simply  mefuis 
that  the  court  in  every  case,  at  the  instance  of  tlic  rich  man,  is  to 
compel  the  poor  man  to  sell  him  his  property  at  a  valuation.  That 
would  be  the  real  result  of  euch  a  decision.  It  appears  to  me  that 
it  never  coidd  have  been  intended  by  the  legislature  to  bring  such 
a  result  about."' 

'  Lynch  v.  Union  laslitnlioD  forSav-  'Greenwood  v.  Homsey, 33 Cb.  D.471. 

Ings,  159  Mass,  306, 308,  per  Knowlton,  *  Krehl  v.  Burrell,  7  Ch.  D.  551,  554, 

J,,    citing   Lynch   v.   Union   Inst,   for  10  Eng.  Rul.  Cas.  307,  310.     The  legjs- 

Sa.vings,  ij8  Mass.  394,  33  N.  E.   Rep.  lation  referred  to  is  Lord  Calm's  Act, 

603;    Tucker    v.    Howard,    laS    Mass.  ai  &  as  Vict.,  c.  S7.  §  a,  by  which  dis- 

361,   133   Mass,  sag;  Attorney-General  cretion  is  given  to  the  court  to  award 

V.  Algonquin  Club,   153  Mass.  447,  27  damages  in  substitution  for  an  injunc- 

N.     E,    Rep.    a.      And     see     London  tion  in  the  case  of  a  substantial  inier- 

Brewery  Co.   v.  Tennant,  L.   R.  9  Ch.  ference  with  a  plaintiff's  ancient  lights. 

ai3;  Curriers'  Co.  v.  Corbell,  2   Dr.  &  This  act  was  repealed  by  46  &  47  Vict., 

Sm.  355,  360;  Aynsley  v.  Glover.  L.  R.  c.  49,  but  it  is  said  that  il  is  a  common 

18  Eq.  544,    553;  National   Prov.  Plate  practice  since   the  Judicature  Acts  to 

Glass    Ins.   Co.   v.    Prudential     Ass.  claim  damages  as  an  alternative  rem- 

Co.,   6   Ch.   D.   7S7.   761;   Wheeler  v.  edy   for  an  injunction,      Goddard   on 

Black,  14  Canada  5.  C.  243-  Easements  (5th  ed.)  436- 
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ABATEMENT   OF   OBSTEDCTION8.  [§  891. 

A  court  of  eqnitj  will  not  compel  one  whose  right  in  a  passage- 
way has  been  encroached  upon  by  the  erection  of  a  wall  of  a  build- 
ing within  it  to  his  substantial  injury,  to  sell  his  right  at  a  ralnation, 
but  will  compel  the  party  so  encroaching  to  restore  the  premisea,  as 
nearly  as  may  be  to  their  original  condition,  if  he  has  had  notice  of 
the  plaintiff's  claim.' 

III.     Abatement  ((f  Obstructions. 

88  !•  Another  remedy  for  the  removal  of  an  obetnioUon  to  an 
easement  is  abatement  by  the  party  injured.  "  Whatsoever  unlaw- 
fully annoys  or  doth  damage  to  another  is  a  nuisance;  and  sudi 
nnisance  may  be  abated,  that  is,  taken  away  or  removed,  by  the 
party  aggrieved  thereby,  bo  as  he  commits  no  riot  in  the  doing  of 
it.  If  a  house  or  wall  is  erects  bo  near  to  mine  that  it  stops  my 
ancient  lights,  which  is  a  private  nuisance,  I. may  enter  my  neigh- 
bor's land  and  peaceably  pull  it  down.  Or,  if  a  new  gate  be 
erected  across  the  public  highway,  which  is  a  common  nuisance,  any 
of  the  king's  subjects  passing  that  way  may  cut  it  down  and  destroy 
it.  And  the  reason  why  the  law  allows  this  private  and  sununary 
method  of  doing  one's  self  justice  ie  because  injuries  of  this  kind, 
which  obstruct  or  annoy,  such  things  as  are  of  daily  convenience  and 
use,  require  an  immediate  remedy,  and  cannot  wait  for  the  slow 
progress  of  the  ordinary  forms  of  justice. '  '* 

Although  the  court  may  have  refused  a  mandatory  injunction  for 
the  removal  of  a  house  which  obstructed  a  right  of  way,  if  the  right 
of  way  is  eetablisbed,  the  party  entitled  to  it  may  assert  the  right 
at  conmiOQ  law,  and  may,  after  notice  and  request  to  remove  the 
obstructing  house,  pull  it  down,  although  it  is  actually  inhabited ; 
and  under  encb  circumstances  a  court  of  equity  will  grant  leave  to 
the  party  entitled  to  the  way,  notwithstanding  the  servient  estate  is 
in  the  hands  of  a  receiver,  to  pursue  any  remedies,  or  to  do  any 
acts  he  can  lawfully  take  or  do  to  abate  the  obstruction.'  The 
court,  in  granting  the  order  in  such  case,  said  that  the  party  asking 
leave  to  pull  the  house  down  must  proceed  at  his  own  risk,  just  as 
if  he  had  not  obtained  the  order,  for  the  order  merely  allows  him  to 
pursue  whatever  remedy  the  law  gives  him  in  a  lawful  manner; 
but  no  sanction  or  authority  is  conferred  by  the  order.' 

'Tucker  v.  Howard,  laB  Mass.  jCi,  'Lane  v.  Capsey  [1891],  j  Ch.  411; 
133  Mass.  529.  Davles  v.  Williams,  16  Q.  B.  S-t^- 

'  3  Bl.  Com.  5.  •  Lane  v.  Capsev  f'Sf)!],  3  Ch.  411, 
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Beferenees  sre  to  SeeUons. 
ABANDONHENT, 
Of  highway*.  S29-U1. 

whether  public  rights  loet  b7  adverse  poBseBsion,  S9B, 

poBeessioi)  must  be  actual,  exclusive  and  open,  680, 

mle  in  many  States  that  pnblic  rights  cannot  be  barred,  SSI. 

maxim  MuQum  fempus  occtiHt  regi,  032. 

adverse  pooocooion  does  not  run  against  the  State,  688. 

advene  use  of  highway  a  nuisance,  (134. 

non-use  for  statutory  period  evidence  of  abandoniiient,  S3S. 

adverse  use  must  be  complete  for  the  whole  period,  086. 

must  be  clearly  proven,  6S7. 

mere  dlent  non-ose  not  eSectnal,  087. 

opening  new  road  in  place  of  old,  088. 

mere  enoroachment  does  not  divest  public  rights,  S89. 

mode  of  vacating  provided  by  statute,  040. 

whether  discontinued  a  question  of  fact,  541. 

discontinuance  without  consent  of  abutting  owners,  042. 

is  a  taking  of  abutters'  property,  642. 
to  maintain  action  Injury  to  individual  rights  must  be  shown,  048,  041, 
discontinuance  by  legislative  authority,  549. 
no  right  of  action  by  one  whose  land  does  not  abut  on  street,  000. 
highway  abandoned,  restored  to  abutting  owner,  552. 
Of  etuemtntB  in  general,  815-882. 

owner  of  easement  may  abandon,  840. 

by  release.  845. 

by  parol  agreement  acted  upon,  840. 
not  by  parol  agreement  unless  executed,  846. 
by  parol  license  of  dominant  owner  acted  upon,  847. 
not  by  temporary  obstructions  made  bj  parol  license,  848. 
a  matter  of  inteution,  849. 
a  question  of  fact  for  the  jury,  849. 

burden  of  proof  is  upon  party  claiming  abandonment,  BOO; 
extent  of  proof  of  voluntary  abandonment,  SOI. 
testimony  of  domiiumt  owner,  801. 
by  any  act  inconaiHtont  with  enjoyment  of  right,  853. 
by  changes  in  the  use  amounting  to  a  renunciatioD,  608. 
not  by  use  for  an  nnautborized  purpose,  854. 
of  a  right  of  way  by  erection  of  permanent  obstruction,  808. 

by  erection  of  building  in  way,  805. 
more  readily  preotimed  when  easement  is  public,  8GS. 
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Refbreneea  are  to  Sections. 
ABANDONMENT— conKnued. 

of  right  of  way  of  railroad,  SM, 

mortgagor  <;tuinot  hy  liis  own  act  Bbaadon,  857. 

without  the  consent  of  the  mortgagee,  8ST. 
servitude  subject  to  mortgage  out  off  bj  foreoloeoce,  8fsa 
eaeemeat  aft«r  mortgage  enurea  to  the  mortgagee,  6G9. 
partitioD  by  deed  extinguishes  the  easement,  S60. 
mutual  easement  extinguished  by  exclusion  of  one  party,  861. 

gate  acroaa  way,  not  evidence  of  abandonment,  861. 
no  revival  after  abandonment.  803. 
ABATEMENT  of  obstructions  to  easements  by  party  injured,  SBl. 

though  the  court  has  refused  a  mandatory  injunction,  691. 
ABUITINO  OWNER  entitled  to  access  to  liighway  from  his  lands,  4BS. 
right  of  ingress  to  highway  and  egress,  488, 489. 
street  easements  of  as  against  elevated  and  st«am  railroads,  (KW-SSS. 
damages  to,  from  obstruction  of  street  by  railroad,  510. 

from  loss  of  light,  air  and  access,  fill,  S13. 

from  loss  of  privacy,  512. 

from  noise  and  confusion  of  trains.  538. 
encroachment  upon  highway  by.  does  not  divest  public,  B89. 
action  by,  for  obstruction  of  access  to  highway,  546,  547 

though  fee  of  street  is  in  municipality,  548. 
ACCEPTANCE  of  dedication  of  highway  to  public,  449-466. 
express  or  implied,  necessary,  449. 
in  some  cases  established  by  use  alone,  450. 
generally  use  alone  does  not  constitute,  451. 
user  for  any  specific  time  not  necessary,  453. 
construction  or  repair  of  way  not  evidence  of,  453. 
dedication  without,  is  revocable,  454. 
and  dedication  must  concur,  455. 
mortgage  made  after,  455. 
reasonable  time  for,  456. 
ACCESS  TO  HIGHWAY,  abutting  owner  entitled  to  at  any  place,  485,  48f 
ACTION  AT  LAW  for  unlawful  obstructions  of  public  streets,  584, 
HUCCeasive,  for  maintaining  railroad  in  street,  637. 
one  in  poBseaaion  may  maintaia  for  disturbance  of  easement,  878. 

though  only  a  tenant  at  will,  878. 
title  to  easement  should  be  set  forth,  874. 

for  disturbing  an  easement,  without  proving  actual  damage,  873. 
for  disturbing  a  natural  right,  damage  must  be  shown,  878. 

unless  the  disturbance  implies  an  injury,  877 
or  a  denial  of  the  right,  877, 
not  necessary  before  granting  an  injunction,  883. 

rule  formerly  otherwise,  883. 
3E  USER, 
what  is  requisite  to  create  easements  by  prescription,  104. 
length  of  time  required,  160,  164, 
acta  of  must  give  reasonable  notice  to  landowner,  ISS, 
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Befarenees  are  to  Sections. 
ADVERSE  USER—eontinued. 
concealmeiit  of  nae,  1S5. 

caonot  exist  while  dominant  and  Berrient  estates  united,  164. 
pr««amption  that  use  is  adverse,  186. 
interruption  of,  defeats  acquisition  bf ,  167. 
need  not  be  showri  in  every  year  of  prescriptive  period,  188,  271. 
intermisaion  Is  not  interruption,  IBSi 
of  way  necessary  for  acquiring  by  prescription,  399. 

where  other  persons  have  right  by  grant,  378. 

evidence  of  beaten  visible  path,  375. 

on  diviaion  line  between  adjucent  owners,  iTt. 
to  create  easement  by  prescription  in  highway,  461. 
to  bar  public  right  in  highway,  030,  581. 
does  not  operate  as  against  the  State,  583,  588. 
AGREEMENT,  easement  created  by,  108. 

may  be  enforced  in  equity,  108. 
AIR,  eaaemmt  of.  558-584. 

by  grant  or  covenant,  553, 554. 
equitable,  by  building  restrictions,  556. 
by  implied  grant  or  reservation,  557-568. 
not  implied  upon  severance  of  an  estate,  654. 
implied  right  to  from  space  occupied  by  street,  566. 
not  implied  from  grant  of  land  or  passage-way,  666. 
access  of,  different  from  access  of  light,  567. 

over  grantor's  land  when  grant  is  for  spedflo  purpose,  568. 
pollution  of,  a  nuisance,  660. 
implied  grant  of,  in  case  of  lease,  570-673. 
not  acquired  by  prescription,  678-584. 

except  in  England  and  Delaware,  678. 
right  to  passage  of  through  defined  channel,  575. 

over  another's  land  not  acquired  by  preecription,  576. 
obstructing  access  of,  to  chimney,  577. 
obstructing  neighbor's  windows  by  a  wall  or  fence,  579. 

by  erecting  a  buUding  on  adjoining  land,  080. 

through  motives  of  malice.  581,  CiS&. 
ALTERATIONS  in  easement  by  owner  of  dominant  tenement,  836. 
in  character  of  easement  cannot  be  made,  836. 
burden  of  easement  cannot  be  incrensed,  837. 

but  repairs  and  improvements  may  be  made,  8S7. 
substantial  change  restrained  by  injunction,  838. 
owner  in  common  of  easement  no  right  to  change  it  ta  other's  Injury, 

420. 
owner  of  servient  estate  not  allowed  to  change  servitude,  880. 

without  consent  of  owner  of  dominant  estate,  830. 

entitled  to  change  easement  fn  way  of  ornament,  883. 

entitled  to  use  land  subject  to  the  easement,  888. 
ANCILLAR'X'  EASEUENT.    See  Repaibs. 
APPARENT  BASEMENT  upon  severance  of  estate,  147-15S. 
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APPARENT  EASEMENT— <»nf)nu«d. 

serritnde  most  be  open  tutd  TiaiUe,  181.  146. 

drain  or  aqtiednct  couoealed  from  view,  124, 14&. 

drain  coatinuous  though  it  ma;  not  be  appaisnt,  ISO. 

aqueduct  or  conduit  for  water  appttrent,  ISl. 

open  ditch,  1S2, 

light  and  air,  152. 

partj-wall,  158. 
APPROPRIATION  no  title  jO  water  obtained  bj.  741. 

in  some  States  water  rights  may  be  acquired  bj,  148. 

hj  way  of  mill  acts,  in  some  States.  748. 

an  affecting  dedsions  in  r«gard  to  pollution,  758. 
APPURTENANCES,  incorporeal  rights  psss  as.  90. 

apt  term  for  passing  easementB,  28. 

word  conveys  onlj'  what  is  legally  apparl«naiit,  2i, 
adds  nothing  to  deed  severing  an  estate,  357. 
(ioee  not  pass  way  iivar  portion  granted  or  reeerved,  868. 
APPURTENANT,  easement  must  be,  when  not  in  groee,  2. 

dominant  estate  need  not  be  contiguous  to  servient,  5. 

easonent  defined,  18. 

rights  ot  way  are,  when  so  in  fact,  19. 

oalj  incorporated  rights  are,  20. 

easement  follows  the  land,  22. 

appurtenant  way  appurtenant  to  every  part,  SO. 
unless  restricted  in  terms,  81. 

not  to  land  other  than  that  tor  which  it  was  created,  S2. 

not  when  in  groes,  SS. 

relation  of  easement  to  estate  makes  it  appurtenant,  84. 

way  not,  when  neither  termini  on  the  land,  115. 

way  not  connected  with  enjoyment  of  estate,  85. 

when  granted  for  benefit  of  grantee's  land,  36. 

right  attached  to  land  to  take  seaweed  from  the  beach,  87. 

right  determined  by  deed  and  cironmstancee,  88. 

cannot  be  severed  from  the  land  and  made  in  gross,  40, 

{ffeeumption  in  favor  of,  47. 

when  there  is  anything  indicating  intention,  48. 

way  to  particular  land,  860. 

cannot  be  used  for  other  land,  861. 
to  dominant  tenement,  862. 

unless  by  express  grant  for  beniiflt  of  other  land,  808. 
AQUEDUCT,  an  apparent  easement,  125,  151. 

BAY  WINDOWS  may  be  buOt  over  passage-way,  899. 

may  project  over  passage-way,  666, 
BOUNDARY  by  way  public  or  private  carries  title  to  the  oentn,  38S,  481. 
impliedly  grants  an  easement  of  way,  237.  344. 
only  in  case  the  grantor  on-ns  the  way  in  fee.  288. 
laid  out  at  different  times,  249. 
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BOUND  ABY  —  aontinued. 

by  contmnation  of  side  line  street,  482. 
BUILDING,  easement  to  oee  a  part  of,  169. 
right  to  project  cornice  or  ««Tee  of,  170. 
to  maintain  eig^  board  on,  179. 
Over  right  of  way,  89S-89S. 

provided  sufficient  space  is  left  for  way,  SOB. 

and  whether  way  is  defined  <x  not,  896. 

no  implied  right  that  way  bIuUI  be  open  to  light  and  air,  897. 

uolem  intention  was  otherwise,  898. 
bay  windows  over  pasaage-way,  899. 

doors  and  gates  of,  may  swing  over  public  or  private  ways,  410^ 
Eaiement  of  laterai  and  tul^cent  support  as  regards,  604-681. 
easement  of  subjacent  support  for  floors  of,  601. 
right  of  lateral  support  not  applicable  to,  004-609. 
acquired  only  by  grant  express  or  implied,  005. 
not  acquired  by  prescription,  600. 
aneient,  no  easement  of  support  from  adjoining  building,  607. 
mining  operations  near  or  under,  608,  600. 
care  In  excavating  near,  610. 
notice  should  be  given  to  owner,  610,  613. 
where  damage  by  excavations  not  caused  by  weight  of.  Oil. 
duty  of  owner  of  to  protect  from  injury  by  excavations,  612. 
ordinary  care  and  skill  in  excavations  near  to,  614. 

Uability  from  lack  of,  616. 
party  excavating  not  required  to  protect,  616, 
what  is  carelessness  in  excavating  near,  617. 
question  of  negligence  in  excavating,  for  the  jury,  SIS, 
damages  for  injury  to  building,  628. 
deetructlon  of  extinguishes  easement.  886. 
terminates  easement  in  stairway,  889. 
destroys  easement  in  party-wall,  840. 
way  of  access  not  necessarily  destroyed,  841. 
of  way  appurtenant  to  land,  841. 
BUILDING  RESTRICTION, 

easement  of  light  or  air  created  by,  566. 
BURDEN  OF  PROOF  to  establish  easement  by  prescription,  185. 
BURIAL  GROUND  way  appurtenant  to  by  prescription,  468, 
BURIAL  LOT  right  to.  acquired  by  prescription,  176. 

CABLE  RAILWAT  in  street  not  a  new  servitude,  601. 
CALIFORNIA, 

easements  enumerated  by  statute,  0. 

statute  relating  to  lateral  and  subjacent  support,  587. 
CANAL,  grant  of  r^bt  of  way  to  is  an  easement  merely,  Sll. 
CARRIAGEWAY  not  a  nay  for  other  purposes,  85C 

cannot  be  used  for  heavy  loads,  857. 

cannot  be  used  for  other  purposes,  S57. 

723 


zedbyCoOgIC 


INDEX. 

Beferanees  ape  to  Seotlons 
CONDITION  eaaemeat  may  be  created  bj,  lOi-117. 
CONNECTICUT, 

righta  of  waj  regulated  by  Btatut«,  368. 
CONSTRUCTION  of  way  or  otlier  easBinent.     See  RepaIBS. 
CXJNTINUOUS  EASEMENT,  what  is,  143-158. 

when  enjoyed  without  any  act  on  part  of  any  one.  148. 

non-oontinUBiica  depends  upon  interference  of  naan,  144. 

three  things  eeaential  to  create  upon  aeveranoe.  145. 

arrangement  apparently  designed  to  be  permanent,  14ft. 

a  way  is  not  so  regarded,  254. 

tendency  otherwise  in  recent  cases,  S64. 
CORNICE,  right  to  projection  of  over  land  of  another  by  prescription,  170. 
CORPORATIONS,  having  public  duties  may  dedicate  land  to  public,  445. 
CORPOREAL  RIGHTS  not  easements,  SO. 

CO-TENANTS  way  of  neoeesity  implied  in  partition  between,  800. 
COVENANT  OR  CONDITION  creating  easement,  104-117. 

may  be  acquired  by  contract,  104. 

created  by  the  word  "  agree,"  105. 

intention  of  parties  determines  right,  lOfl. 

in  restraint  of  trade,  107. 

enforced  in  equity  as  a  restriction,  lOti. 

words  "  on  condition  "  may  not  create  conditional  estate,  109: 

to  refrain  from  some  particular  use  of  land,  110. 

equitable  easements,  HI. 

negative  easements,  113. 

mutual  restrictions,  113, 

not  to  build  on  granted  land,  114. 

by  implied  covenant  as  where  sale  is  by  plan,  119. 

not  to  impose  restrictions  on  remaining  lands,  116. 

with  stranger,  a  personal  contract,  117. 

easement  of  light  or  air  created  by,  554. 

against  obstructing  windows,  555, 

as  t«  party  wall*  whether  it  runs  with  land.  668-686. 
OBEEE,  easement  in  by  parol  agreement  or  representatioQ,  286. 
CROPS  in  highway  belonging  to  abutting  owner,  479. 
CUL  DE  SAC  may  be  highway,  420. 
CUSTOM,  easement  by,  rests  on  local  usage,  82. 

of  Bsbing  on  another's  land,  not  good,  61. 

DAMAGES, 

of  abutting  owner  for  use  of  street  for  other  than  street  purposes,  488. 
against  electric  light  companies  for  injuring  shade  trees,  495. 
none  for  constructing  electric  railway  in  the  street,  608. 
for  operating  elevated  railroad  in  street,  506,  560. 
measure  of,  for  obstructing  street  by  elevated  railroad.  510. 
light,  air  and  access  to  be  considered  in  future,  511,  S13. 
loss  of  privacy  to  be  considered  in  estimating.  513. 
wliether  steam  railroad  in  street  entitles  abuttii^  owners  to,  S15. 
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DAMAGES — conttnued. 

eleraenta  of,  from  obetruction  of  street  by  railroad,  Q17. 

abutting  owner  not  entitled  to,  when  obetruction  not  oppoalte  his  land, 

ffl8,  619. 
measure  of,  for  obetrutTting  street  bj  steam  railroad,  525. 
when  injuTf  permanent,  entire  damages  recoverable  in  eqait7,026, 
BucceealvB  suits  at  law  for,  537. 
ndae  and  confusion  of  trains  an  element  of,  S38. 
to  abutting  owner  for  discontinuance  of  street  MS,  540. 

when  special  injury  to  him  is  shown,  64 

when  bis  free  access  to  street  is  cut  off,  547. 

none  where  property  does  not  abut  on  the  street,  SCO. 
none  for  obstructing  the  view,  588. 

none  for  removlag  lateral  suppcrt  unlees- injury  done,  SOO. 
municipal  corporation  not  liable  for  consequential,  09S. 

whether  this  rule  appUea  to  canals  and  railroads,  SH, 
by  Independent  contractor  removing  lateral  support,  610. 
I\»r  withdraiBal  of  lateral  gupport,  620-6S1. 

limited  to  injury  to  land  itself,  620. 

measure  of.  Is  diminution  in  value  of  the  land,  631. 

rule  does  not  apply  to  hydraulic  mining,  623. 

tor  negligently  excavating  land,  628. 

none  for  injury  to  neighbor's  feelings,  634. 

contributory  act  of  party  injured,  625. 

defense  that  injury  was  occasioned  by  act  of  third  party,  6S6. 

no  cause  of  action  until  injury  sustained,  627. 

new  fall  of  land  new  cause  of  action,  628. 

injunction  when  serious  injury  threatened,  620,  680. 
nominal  for  diversion  of  water  of  stream  though  no  injury  shown,  7S4- 

rule  of  in  such  case,  754. 
none  for  use  of  stream  in  a  reasonable  mode  and  degree  unless  there  is 

actual  injury,  760,  764. 
for  pollution  of  water  by  percolation,  767. 
town  or  city  not  liable  for  water  running  down  street,  778. 
none  for  diverting  subterranean  water,  781,  783,  788. 
for  failure  of  title  to  easement  granted  with  warranty,  787. 
for  interrupting  flow  of  stream  by  dams,  796. 
DEDICATION  to  public  or  private  use,  348-346. 

of  pork  or  public  square,  385. 
to  public  complete  only  upon  acceptance,  213. 
private  rights  in  public  way  not  accepted,  344. 
discontinuance  of  public  way,  245. 

does  not  defeat  private  easement,  345,  S46. 
land  dedicated  cannot  be  used  for  any  other  purpose,  486. 

can  be  used  only  for  usual  highway  purpose,  487. 
may  be  mode  subject  to  other  uses,  487 
to  public  does  not  confer  private  easement,  544. 
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DEDICATION — continual 
At  common  law,  420-446. 

is  in  effect  a  grant,  423. 

opei«t«s  by  war  o(  estoppel,  428. 

ia  either  ezpreM  or  implied,  428. 

implied  is  foanded  on  estoppel,  424. 

ie  a  question  of  intention,  429. 

iotention  shown  b^  words  or  acts,  4)5. 

owner  may  teatif  j  as  to  intention,  426. 

depends  upon  the  ciroumstoncee  of  the  case,  4S7. 

without  Intention  owner  may  be  Mtopped,  428 

of  new  way  in  place  of  old,  429. 

incifdent  from  laying  out  land  in  streets,  480. 

referenoe  to  nnc^ened  street  as  boundary,  482. 

boundary  by  oontinuatioti  of  ride  line  of  street,  4S8. 

gate  placed  acroee  way,  4SS. 

fencing  of  way,  438. 

removal  of  fence,  438. 

payment  of  taxes  shows  no  dedication,  4S4 

recording  of  plat  showing  streets,  48S. 

not  by  mere  acquiescence  In  public  use,  487. 

consent  must  be  express  or  implied,  4ST. 

none  In  way  made  for  one's  own  conTonience,  488. 

of  Tond  through  woodland  or  vacant  land,  480. 

lapse  of  stotntory  time  not  necessary  to  show,  440. 

may  he  shown  by  use  for  short  time,  440. 

tise  alone  does  not  establish,  441. 

long  continued  adverse  use  is  evidence  of,  442, 

can  only  be  made  to  the  public,  448. 

can  only  be  made  by  the  owner  in  fee,  444. 

corporations  with  public  dntiea  may  make,  44S. 
Statutory.  444M46. 

made  in  conformity  with  statutory  provisions,  44ft. 

invalid  if  requirements  not  followed,  448. 

evidenoed  by  map  or  plat  acknowledged,  446. 

public  rights  accrue  when  plat  is  recorded,  447. 

acceptance  not  necessary,  447. 

private  road  or  alley  may  be  dedicated,  448. 
Aoaeptanee  of,  440-466. 

express  or  Implied  is  necessary,  440. 

in  some  cases  established  by  use  alone,  480. 

generally  use  alone  does  not  constitute,  451. 

usee  for  any  specific  time  not  necessary,  4S2. 

construction  or  repair  of  way  evidence  of,  458. 

dedication  not  accepted  is  revocable.  454. 

dedication  and  acceptance  must  concur,  465. 

mortgage  made  after  dedication  and  acceptance,  455. 

reasonable  time  for,  4^6. 
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DENIAL  of  right  not  generoUy  an  inMrruption  of  preaoriptiotl,  193. 

followed  by  acts  may  amount  to  interruptioii,  IM. 
DESCRIPTION,  in  grantof  easement, 87. 
DEVIATION  from  highway  because  it  ia  foondrouB,  481. 

because  road  ia  obstructed.  482. 

justified  by  necessity  or  accident,  483. 

no  right  to  go  at  random  over  private  land,  484. 
DISABILITT  preventa  acquisition  of  easement  by  preecriptlon,  198. 

grant  oazmot  be  presumed  against  person  under,  198. 

intervening,  does  not  defeat  prescription,  109. 

second,  added  to  first,  199. 

defeats  easement  hy  prescription  in  highway,  460. 
DISCONTINUANCE  of  highway  does  not  defeat  private  easemmt  in,  S4B. 

upon  which  grantee's  land  is  bounded,  246. 

to  defeat  public  right,  is  a  question  of  fact,  541. 

without  consent  of  abutting  owner,  M2. 

no  private  action  for  unless  injury  shown,  S4S. 

action  by  abutting  owner  for,  MB. 

no  action  by  one  whose  land  does  not  abut,  500. 

restorea  the  land  to  the  abutting  owners,  5B2. 
DISTRICT  OF  COLUMBIA. 

Statutory  provisions  regulating  party-walls,  680. 
DITCH,  when  open  an  ajqparent  and  continuous  easement,  15S. 
DOMINANT  TENEMENT  OR  ESTATE, 

that  in  favor  of  which  an  easement  exists,  8. 

need  not  be  contiguoas  to  servient  estate,  0. 

easement  solely  for  the  benefit  of,  6. 
DRAIN  may  be  an  apparent  easement  though  not  in  view,  135. 

whether  apparent  depends  upon  circumstances.  ISO. 

private,  highway  cannot  be  used  for,  493, 498. 

proprietor  may  make  on  his  own  land,  76?. 

of  surface  water  upon  another's  land  hy  ditches,  767. 
for  any  legitimate  use,  7S8. 

natural  right  of  from  higher  to  lower  lands  in  cities,  770. 

repairs  of,  834. 
DURATION  of  right  of  way  cannot  be  enlarged  by  Implication,  S7I). 

EASEMENTS  defined,  1. 

essential  qualities  of.  1. 
exist  only  as  appnrtemant  to  land,  S. 
in  groes,  8. 

exemptions  from  toll,  not.  4. 
exist  for  benefit  of  dominant  owner  alone,  9. 
law  of,  relates  exclusively  to  land,  7. 
are  of  various  characters,  8. 10. 
enumerated  by  statute  in  some  States,  9. 
many  besides  those  ennmented,  10. 
not  rights  to  the  soU  of  the  land,  18. 
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EASEMENTS — cxmUntied. 

grants  of  exclneiTe  rights  to  use  lands  are  not,  14 
lights  to  take  mmerale  from  the  land,  15. 
perpetual,  are  freehold  intorests,  16. 
constitute  propertf,  17. 
"appurtenances"  apt  term  for  passing,  2S. 
pass  vith  land  though  not  mentioned,  28. 

if  actually  appurtenant,  39. 
wfll  pBflB  though  not  legally  attached  to  land  conv^ed,  S& 
acquired  by  prescription  pass  as  appurtenant,  27. 
cannot  be  coDTeyed  separate  from  the  land,  38. 
pass  by  implication  as  a  valuable  adjunct.  20. 
upon  Bereranoe  of  an  e8tai«  must  be  essentially  necessary,  28. 
cannot  be  made  to  attach  to  other  land,  82. 
2ngro*»,  88-48. 

not  appurtenant  to  any  land,  88.  84. 

are  attached  to  the  person,  88. 

whether  in  gross  or  not  determined  by  relation  to  estate,  84, 

right  of  way  to  lessee  bo  long  as  he  shall  occupy,  84. 

when  right  of  way  has  neither  of  its  termini  on  the  land,  85. 

not  when  granted  for  benefit  of  particular  land,  88. 

grant  of  right  to  take  sea  weed  from  beach,  87. 

right  must  be  ascertained  from  deed,  88. 

as  modified  by  surrounding  circnmatanoes,  38. 
not  assignable  or  inheritable,  89. 
appurtenant  easements  cannot  become,  40. 
right  to  profits  d  prendre  assignable,  41. 
in  some  States  may  be  assignable  or  inheritable,  IS. 
may  be  in  perpetuity  if  so  expressly  made,  48. 
personal  when  limited  to  life  of  person,  44. 
in  some  Statee  not  personal  because  word  "  heirs"  omitted,  4fi. 
when  use  is  to  one  who  may  grant  to  others  named,  46. 
never  presumed  to  be  in  gross,  47. 
not  in  groes  when  intention  otherwise  indicated,  48. 
license  distinguished  from,  63-79. 
when  created  by  reservation  in  deed,  94. 
public  ways  are,  4M. 
Bji  grant  in  geiieral,  80-88. 

created  only  by  grant  express  or  implied,  80. 

an  interest  in  land  within  statute  of  frauds,  80. 

owner  in  fee  only  person  who  can  create  permanent,  81. 

life  tenant  can  creat«  for  bis  life,  81. 

creat«d  by  custom,  82. 

custom  distinguished  from  prescription,  82. 

equitable  estoppel  does  not  create  except  in  case  of  fraud,  88. 

parol  contract  for,  83. 

oral  promise  to  grant,  84. 

parol  grant  uf ,  80,  84. 
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parol  contract  with  part  performance,  B6. 
parol  grant  of,  effectual  in  some  Statea  in  equity,  M. 
deeoription  of  land  must  be  EtnfBcient,  87. 
indefinite  terms  conetrued  bj  acts  of  parties,  86. 
Bg  eaxeption  or  reaenxUitm,  89-108. 

reservation  operates  by  n&y  of  implied  grant,  80. 
created  bf  way  of  exceptkm,  M. 

not  peraonal  though  word  "  heirs"  not  naed,  BO. 
reservation  bj  strict  law,  01. 

without  w<»d  "  heirs  "  gives  life  estate  only,  01. 
permanent  when  intention  so  to  mal^e  appears,  BS. 

word  "hein"not  necessaiy,  OS. 
whethtt'  right  reserved  is  personal,  04. 

determined  by  intent  of  parties.  04. 
way  created  without  words  of  inheritance,  05. 
drcumstancee  may  show  right  to  be  personal,  06. 
granted  by  separate  deed,  07. 
whether  reservation  Is  of  fee  or  of  easement,  08. 
extent  of,  ascertained  from  language  used,  W 
purpose  of  may  determine  rights  of,  100. 
cannot  be  to  a  stranger,  101. 
servitude  in  der<%ation  of  grant,  103. 
grantee  subject  to  easement  may  use  the  land,  106. 
By  covenant  or  condition,  104-117. 
may  be  acquired  by  contract,  104. 
created  by  the  word  "  agree,"  100. 
intention  of  parties  determines  right,  lOt. 
in  restraint  of  trade,  107. 
enforced  in  equity  as  a  restriction,  108. 

words  "  on  condition  "  may  not  create  conditional  eatate,  lOtt. 
to  refrain  from  some  particular  use  of  land,  110. 
equitable  easements,  Ul. 
negative  easements,  112. 
mutual  restrictions,  118. 
not  to  build  on  granted  land,  114. 
by  implied  covenant  as  where  sale  is  by  plan,  IIB. 
not  to  impoae  restrictions  on  remaining  land,  IIC 
with  stranger  a  personal  contract,  117. 
IfoUoe  to  puTi^uuer,  116-126. 
recording  acts  apply,  118. 

porchaser  not  affected  by  servitude  in  unrecorded  deed,  IIB. 
purchaser  with  actual  notice,  130. 
servitude  must  be  open  and  visible,  ISl. 
open  use  of  w^  sufficient,  132. 

purchaser  not  affected  by  non^pparent  easements,  128. 
of  aqueduct  pipes  and  drains,  124,  14B. 

may  be  apparent  though  concealed  from  view,  ISS. 
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EASEMENTS  —  eotitiniied. 
By  implied  grant  upon  leveranoe,  120-187. 

distinguiBhed  from  implied  FEWtTratioa,  12e. 

diatiactioii  stated  by  Lord  Justice  Thesiger,  197. 
recognized  in  lateat  American  caws,  128. 

implied  grant  of  apparent  easements  in  land  retained,  120. 

some  inatanoee  of  application  of  rule,  180. 

artificial  arrangements  visible  but  not  in  use,  ISl. 

only  such  aa  the  grantor  had  the  right  to  impose  will  pass,  139, 

dicta  producing  confusion,  180. 

implied  grants  not  favored,  184. 

but  more  favored  than  implied  reservations,  184. 

mortgagor  in  possession  may  create,  ISS. 
By  implied  retervatitm.  136-143. 

only  when  servitude  is  apparent,  continuous  and  necessary,  186. 

fact  that  grantor  hss  used  land  conveyed  with  that  retained,  187. 

exceptions  to  rule  against  implied  reservations,  1S8. 

conveyances  of  dominant  and  servient  estates  at  same  time,  189. 

partition  carriee  any  continuous  easement,  140. 

contrary  rule  that  apparent  easement  is  resn'ved,  141. 

leading  case  in  support  of  Implied  reservations,  142. 
When  conlinwnu  and  apparent,  143-108. 

continuous  when  enjoyed  without  any  act  on  part  of  any  one,  14S, 

□on-continuous  depends  upon  interference  of  man,  144. 

three  things  essential  to  create  apon  severance,  14S. 

arrangement  apparently  designed  to  be  permanent,  144. 

continuous,  apparent  and  reasonably  necessary,  147. 

servitude  must  be  open  and  visible,  148. 

drain  or  aqueduct  concealed  from  view,  134,  14B. 

drain  continuous  though  it  may  not  be  apparent,  ISO. 

aqueduct  or  conduit  for  water  apparent,  151. 

open  ditch,  158. 

light  and  air,  103. 

party-wall,  158. 
Element  of  neceaatty,  154-107, 

reasonably  necessary  to  the  enjoyment  of  the  estate,  104. 

element  of  necessity  not  really  ioTOlved,  ISO, 

meaning  of  term,  "  necessary,"  150. 

degree  of  necessity,  157, 
Created  bji  preaeription,  158-208. 

rests  upon  fiction  of  grant  made  and  lost,  108. 

English  doctrine  of  grant  followed  in  this  country,  109. 

period  for  acquiring,  160. 

corresponds  to  local  statute  of  limitations,  100. 

statutes  of  limitations  do  not  directly  apply,  161. 

prescription  applies  only  to  incorporeal  hereditaments,  181. 

whether  presumption  of  title  is  one  of  law  or  of  fact,  162. 
sometimes  spoken  of  aapriTnafacie,  168. 
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preacriptimi  does  not  run  against  the  State,  168. 
What  advene  vxr  u  requisite,  184-178. 

must  be  open  notoriona  and  uuiDt«rnipted,  104. 

acta  of  user  must  give  reasonable  notice,  l&li. 

cannot  exist  when  dormant  and  aerrient  entatee  unite,  166. 

muBt  be  appendant  or  appurtenant  to  an  absolute  estate,  167. 

tenants  in  commun  may  acquire,  168. 

by  nw  of  part  of  a  building,  169. 

projection  of  cornice  or  eaves  of  house,  170. 

line  of  shafting  acnwH  a  lot,  171. 

right  to  maintain  sign  board  on  building,  173. 

to  use  turnpike  road  without  paying  toll.  178. 

to  cut  ice  upon  a  pond,  174. 

to  maintain  a  fence,  173. 

to  use  burial  lot  in  the  cemetery,  176. 

to  liave  boughs  of  tree  overhang  land,  177. 

nnisance  cannot  be  acquired  bj,  178. 
Use  by  licenie  or  permivkm,  179-186. 

prescription  cannot  exist  when  use  is  by  permission.  179. 

use  under  license  cannot  ripen  into  easement,  180. 

use  commencing  in  license  is  adverse  after  revocation,  181. 

may  commence  in  parol  grant  of  privilege,  182. 

no  prescription  where  actual  grant  is  shown,  ISS. 

where  repairs  have  been  made  at  joint  expense,  1S4. 

burden  of  proof  is  upon  claimant,  IBS. 

preeumption  that  proof  was  under  cMm  of  right,  186. 
Jaterruptitm  of  um  and  remittance  to  it,  187-199. 

defeats  acquisition  of  easement,  187. 

nser  In  every  one  of  the  years  not  essential.  188. 

intermiseion  notan  interruption,  188, 189. 

unless  it  amounts  to  an  abandonment,  169. 

necessary  repairs  do  not  affect,  190. 

exchange  for  another  easement  of  same  kind,  191. 

use  habitually  interrupted  by  servient  owner,  192. 

whether  denials  constitute,  193. 

verbal  denials  followed  by  acts,  198. 

by  some  authorities  regarded  as  sufficient,  194. 

pendency  of  suit,  19S. 

notices  sufficient  to  prevent,  196. 

descent  not  an  intemiption,  197. 

conveyance  not  an  Interruption,  197. 

not  acquired  against  one  under  disability,  198. 

intervening  disability  does  not  defeat,  199. 
Extent  of  right  acquired.  200-208. 

limited  to  extent  of  ose,  200. 

for  whole  period  of  prescription,  901. 

graater  use  during  part  of  period  does  not  destroy,  30d. 
731 


Digitized  byGoOgIc 


INDEX. 

BefBrencfls  are  to  Seettons. 

EASEMENTS  —  eotUinved. 

OTdiiuH7  nsea  of  land  by  owner  not  precluded,  208. 
EAVES, 

eaeement  to  maintfJii  OT«r  land  of  fmother  by  preeoription,  170. 


Iliri>ilit7  for  damage  I^,  771. 
right  may  be  acquired  by  preBcription,  80S. 
ELECTEIC  UGHT8. 

Btreetit  may  be  used  for  polee  and  wires,  498. 
ELECTRIC  RAILWAY  in  public  way  not  a  new  nee,  SOS. 
subject  to  use  of  street  for  street  puriKiBes,  604. 
long  line  of  In  country  an  additional  servitude,  SOS. 
ELEIVATED  ROADS  in  highway  an  additional  Bcrvitude,  SOB. 
Story  dedsion  in  New  York  of  limited  application,  507. 
abutting  owner  has  property  in  street  for  light,  air  and  access,  506 

easement  extends  to  entire  estate,  509. 
measure  of  damages  the  lessened  value  of  property,  SIO. 
only  light,  air  and  access  to  be  considered,  511. 

in  considering  future  damages,  511. 
loss  of  privacy  considered  in  past  damages,  512. 
obscurement  of  view  of  building  considered,  S13. 
who  entitled  to  damages,  G18. 

abutting  owner  who  bought  after  road  was  built,  513. 
owner  of  fee  although  he  has  leased  premises,  SIS. 
injunction  to  prevent  couBtructioa  of.  514. 
ENTRY  upon  servient  tenement  to  repair.    See  Repaibs. 
EQUITABLE  EASEMENT  arising  from  reBtrictions.  111. 
ESTOPPEL,  equitable,  easement  not  created  by  except  in  case  of  fraud,  8S. 
not  raised  by  oral  promise  to  grant  easement,  84. 
of  grantOT  to  deny  existence  of  way  shown  on  plan,  2S7. 
not  of  municipaUty  when  offlcer  exoeedg  his  authority,  3S8. 
EXCAVATIONS. 

causing  Injury  to  adjoining  land,  585-6SI, 
no  liability  unless  damage  is  done,  090. 
causing  Injury  to  adjoining  buildings,  S04r-609. 
care  and  skill  in  making,  610. 

party  making  should  give  notice  to  owner  of  building  adjoining,  610. 
duty  of  owner  of  building  to  protect  it,  612. 
ordinary  care  and  skill  must  be  used,  614. 
liability  to  Injury  to  building  arines  from  lack  of  due  care,  616. 
party  making  need  not  protect  neighbor's  building,  616. 
whether  there  is  careleeanees  In  making,  617. 
question  of  negligence  one  for  the  jury,  618. 
tiaUlity  not  avoided  by  employing  independent  contractor,  610. 
damages  recoverable  for  injuries,  620-eSl. 
EXCEPTION  OR  EEaERVATION,  creating  easements,  89-108. 
reservation  operates  by  way  of  implied  grant,  80. 
created  by  way  of  exception,  90. 
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not.personai  though  w<^  "heir"  not  used,  90. 
reaerration  b;  strict  law,  91. 

without  word  ' '  hein  "  gives  life  catate  only,  91, 

permuiBnt  when  intention  bo  to  make  appears,  93. 

word  ''  heire  "  not  nocesBBry,  98. 

whether  right  reserved  Is  personal,  94. 
determined  by  intent  of  parties,  04. 

way  created  without  words  of  inheritance,  S5, 

ciroomstances  may  show  right  to  be  personal,  96. 

granted  bj  separate  deed,  97. 

whether  reservation  is  of  fee  or  of  easement,  98. 

extent  of  ascertained  from  language  used,  99. 

purpose  of  may  determine  rights  of,  100. 

can  not  be  to  a  stranger,  101. 

servitude  In  derogation  of  grant,  102. 

grantee  subject  to  easement  may  use  the  land,  108. 
EZEOUTION,  way  of  necessity  through  lands  levied  upon,  811. 
EXTINCTION  OF  EASEMENTS. 
By  unity  of  domiTiant  and  tervient  tenetnenU,  834-837. 
no  one  can  have  an  easement  in  land  he  owns,  89o. 
ownership  of  the  two  estates  must  be  co-ext^nsivo,  880. 
subsequent  revivsl.  887. 
By  deatruetion  of  thai  upon  which  easenient  depends,  838-844. 
of  building  eitinguiflhes  easement  in  it,  883. 

terminates  eaoementin  stairway,  83^. 

destroys  easement  ill  party-wall,  840. 
way  of  access  appurtenant  to  land,  811 . 

not  lost  by  destruction  of  building.  841 
easenient  for  definite  purpose  ceases  with  purpose,  843. 

extinguished  when  estate  ceases  to  exist,  848. 
forfeiture  of  easement,  814. 
By  voluntary  abandonment  or  incompatible  acta,  &4S-88S. 
owner  of  easement  may  abandon,  845. 

by  release,  845. 

by  parol  agreement  acted  upon,  845. 
not  by  parol  agreement  unless  executed,  846. 
by  parol  license  of  dominant  owner  acted  upon,  847. 
not  by  temporary  obstructions  made  by  parol  license,  848. 
a  matter  of  intention.  849. 
a  question  of  fact  for  the  jury.  349. 

burden  of  proof  is  upon  party  claiming  abandonment,  StSO. 
extent  of  proof  of  voluntary  abandonment,  891. 
testimony  of  dominant  Owner,  851. 
by  any  act  inconsistent  with  enjoyment  of  right,  853. 
by  changes  in  the  use  amounting  to  a  renunciation,  853. 
not  by  use  for  on  unauthorized  purpose,  854. 
of  a  right  of  way  by  erection  of  permanent  obstruction,  SSS. 
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bj  erectiOD  of  building  in  way,  8SS, 
more  readilj  presumed  whan  eaaeinent  ia  public,  606, 
of  right  of  way  of  railroad,  8W. 
moitgaii^  cannot  bj  his  own  act  abandon,  857. 

without  the  consent  of  the  mortgagee,  837. 
servitude  subject  t«  mortgage  cut  off  bj  forecloeure,  658, 
easement  after  mortgage  enures  to  the  mortgagee,  669. 
partition  by  deed  extinguiahee  the  easement,  BOO. 
mutual  easement  extinguished  bj  exclusiOD  otaae  part;,  661. 

gate  across  way  not  evidence  of  abandonment,  8S1. 
no  revival  after  abandonment,  603. 
By  non-u«er  and  adverse  ponaaion,  866-671. 
mere  non-user  is  not  abandonment,  668. 

distinction  between  easements  by  grant  and  by  prescription,  804. 
there  most  be  adverse  use  by  eerrient  owner,  865, 
tliere  must  be  non-user  by  one  and  adverse  user  by  the  other,  806. 
when  presumption  of  extinguishment  arises,  807. 
of  a  right  of  flowage,  808. 
of  a  mining  right,  886. 

non-nser  evidence  of  intention  to  abandon,  SOS. 
intention  to  abandon  united  with  cesser  of  use,  670. 
duration  of  cesser  an  indication  of  intention.  871. 

FENCES, 

right  to  maintain  may  be  acquired  by  prescription,  175. 

not  necessary  to  show  adverse  use  of  way,  l!S7. 

landowner  under  no  obligation  te  build  by  private  way,  400. 

owner  of  way  not  entitled  to  fence  it  against  owner's  wishes,  410. 

provision  against,  but  maintained  for  many  years,  411, 

across  way  prevent  easement  by  the  public,  409. 

on  either  side  of  highway  define  widtli  of  it,  480. 
FISHIHO,  right  of  a  profit  d  prendre,  58. 

when  in  gross,  S9. 

prima  faeie  belongs  to  owner  of  soil,  60. 

exclusive  right  of  by  pteacTJption,  01. 

public  cannot  acquire,  SS. 
FLOOBS  OF  BUILDINGS,  easement  of  snbjaoent  snppoTt.  601. 
FREEHOLD  INTERESTS,  perpetual  easements  are,  16. 

GAME,  right  to  take  or  kill,  a  profit  dprendre,  08. 
GAS  METERS,  upper  tenement  no  easement  to  place  in  lower,  290. 
GAS  PIPES,  street  may  be  used  for  laying,  401. 

GATES  AND  BARS,  across  way  prevent  easement  by  preacriptfon.  379. 
whether  grantee  of  way  entitled  to  way  unobstructed  by  gates,  400. 

a  question  for  the  jury,  401. 
no  implication  that  the  way  is  to  be  kept  free  from,  40S. 
provision  that  way  shall  not  be  obstructed,  408. 
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way  granted  "  as  now  laid  ont,"  404. 

way  with  free  ingrew  and  egren  at  all  tjmea,  40S. 
does  not  exclude,  405. 

where  way  interaects  public  road,  406. 

ft  reaaonable  protection  for  landowner,  407. 

changing  position  of,  408. 

own^  of  easement  required  to  keep  clueed,  413. 

•  reasonable  limitation  of  right  of  way,  418. 

bodowner  may  use  the  land  ao  that  way  is  not  obetmcted,  414. 

landowner  may  generally  protect  his  land  by,  416. 

way  for  agricultural  pnrpoeee  may  bo  cloeed  by,  417. 

where  way  is  used  only  at  tmcertam  intervals,  418. 

doon  and  gates  in  towns  may  swing  over  way.  419. 

aoioas  way  prevent  easement  by  the  public,  409. 

evidence  of  intention  not  to  dedicate  to  public,  433. 
QBOBGIA, 

rights  of  way  regulated  by  statute,  368. 
QRAHT,  easement  by,  in  general,  30-88. 

created  only  by  grant  express  or  implieil,  80. 

an  interest  in  land  within  statute  of  frauds,  80. 

owner  in  fee  only  person  who  can  create  permanent,  81. 

life  tenant  can  create  for  his  life,  81. 

created  by  custom,  83. 

cnstom  dietinguiahed  from  preecription,  82. 

•quitable  estoppel  does  not  create  except  in  cases  of  fraud,  SS. 

parol  contract  for,  88. 

oral  promise  to  grant,  84. 

parol  grant  of,  80,  S4. 

parol  contract  with  part  performance.  8G. 

parol  grant  of,  eSeotual  in  some  states  in  equi^,  86. 

deeorlption  of  land  must  be  Bufficient,  87. 

Indefinite  terms  construed  by  acts  of  parties,  88. 

implied  upon  severance  of  an  estate,  136-157. 

fiction  of,  in  case  of  prescription.  168. 

English  doctrine  of,  followed  here,  159. 

presumption  of  from  user  for  statutory  period,  108. 

easement  may  commence  in  parol  grant.  182. 
actual  grant  of,  precludes  prescription,  188. 
Wa§s  by,  mhaher  in  fee  or  eaaement.  204-326. 

implied  from  boundary  upon,  227-S80. 

ImpUed  from  map  or  plan,  281-386. 

grantor  estopped  to  deny  existence  of,  2S7-243. 

dedication  of,  to  private  or  public  use,  343-240. 

extent  of  riitlit  granted,  247-35S 
1.  BASEMENTS  IN.  88-«. 

not  appurtenant  to  any  land,  84,  84. 

pjre  atMohed  to  the  person,  88. 
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whether  in  gr08B  or  not  determined  by  relation  to  e«tata,  81. 
right  of  way  to  leasee  so  long  as  he  shall  ocoupj,  34. 
when  right  of  waj  has  neither  of  its  terEmmi  on  the  land,  85. 
not  when  granted  for  benefit  of  particular  land,  30. 

grant  of  right  to  take  sea- weed  from  beach,  ST. 
right  most  be  aiioertained  from  deed,  88. 

as  modified  by  surrounding  circumgtances,  38. 
not  aeeignable  or  inheritable,  89. 
appurtenant  easements  cannot  become,  40. 
rights  to  profits  dprendre  assignable,  41. 
in  some  States  ma^  be  ass^^n&ble  or  inheritable,  42. 
maj  be  in  perpetuity  if  so  expressly  made,  48. 
personal  when  limited  to  life  of  pemon,  44. 
in  some  States  not  personal  because  word  "  heirs  "  omitted,  4S. 
when  use  is  to  one  who  may  grant  to  others  named,  46. 
never  presumed  to  be  in  gross,  47. 
not  in  gross  when  intention  otherwise  indicated,  46. 
license  distinguished  from,  63-76. 
when  created  by  reBerration  in  deed,  04. 

without  words  of  inheritance,  BQ,  96, 
public  ways  are,  422. 


in  some  States  easement  not  personal  because  word  not  used,  46. 
word  not  essential  in  creating  easement  by  exception,  90. 
by  strict  rule  of  law  essential  in  a  reservation,  91. 
not  essential  when  permanent  easement  intended,  92,  96. 
reservation  without,  not  necessarily  a  peraonal  easement,  94,  9S. 
HIGHWAYS. 
Dedication  at  common  late,  420-445. 

Isna  highway  applied  to  all  kinds  of  public  ways,  420. 
way  may  be  highn-ay  although  cut  de  sac,  iW. 
includes  a  turnpike  road,  421. 
are  rights  in  gross,  422. 
an  easement  of  exceptional  character,  432. 
dedication  either  at  common  law  or  by  statute,  423. 
at  common  law,  either  express  or  implied,  423, 
when  implied  Is  founded  upon  estoppel,  424. 
Tests  an  easement  only  in  the  poblic,  4S4. 
dedication  is  a  question  of  intention,  425. 
owner  Inay  testify  as  to  his  intention,  428. 
depends  upon  circumstances  of  the  case.  427. 
estoppel  of  owner  by  acts.  438. 
new  way  may  be  substituted  for  old,  439. 
dedication  of  new  shown  by  use.  430. 
laying  out  of  land  in  streets  and  lots,  480. 
conveyance  by  plan  or  plat,  48U. 
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boundary  apoa  waj  carrieB  title  to  middle  line,  481. 

reference  to  on  open  street  as  boundarj,  483. 

boaodary  by  csontinuation  of  side  lioe  of  street,  482. 

placing  gate  acroee  a  way,  4S3. 

evidence  o(  iiit«ntioii  not  to  dedicate,  433. 

foiKung  of  land  claimed  as  higliway,  433. 

payment  of  lazes  on  such  land,  484. 

recording  plat  showing  streets,  alleys  and  courts,  485, 

park  or  public  square  designated  on  plan,  4S0. 

acquiescence  of  owner  in  nee  of  land  for  street,  487. 

way  established  by  one  for  his  own  convenience,  488. 

use  of  road  through  unenclosed  land,  489. 

dedication  and  acceptance  by  use,  489. 

shown  without  reference  to  lapse  of  time,  440. 

use  for  a  very  abort  time  may  be  conclusive,  440. 

use  alone  not  sufficient  to  establish,  441. 

presumed  from  adverse  use  by  the  public,  442. 

can  only  be  mode  to  the  public,  443. 

can  only  be  made  by  the  owner  of  the  land,  444. 

one  having  equitable  title  cannot  dedicate,  444. 

lessee  cannot  make,  beyond  term  of  lease,  444. 

corporations  having  pnblio  duties  can  make,  44S, 

railroad  company  may  dedicate,  445. 
Statutory  dedication,  446—148. 

made  in  conformity  with  statutory  provisions,  446. 

invalid  if  requirements  not  followed.  446. 

evidence  by  maps  or  plats  acknowledged,  448. 

public  righta  accrue  immediately,  447. 

may  be  made  before  town  is  incorporated ,  447. 

private  alley  may  be  a  highway  in  some  States,  448, 

dedicated  in  the  same  way  as  a  street,  446. 

condemnation  for  private  way  unconstitutional,  446. 
Aoeeptance  of  dedication,  419-458. 

necessary  to  constitute  a  public  way,  449. 

may  be  established  by  use  alone,  450. 

generally  nse  alone,  unless  long  continued,  not  sufficient,  4S1. 

use  need  not  continue  for  any  specified  time,  452. 

evidenced  by  construction  or  repair  of  way  by  public,  458. 

dedication  revocable  until,  454. 

dedication  and  acceptance  must  concur,  4^. 

laying  out  of  streets  and  avenues  by  landowner,  455. 

mortgage  made  after  dedication  and  acceptance,  455. 

Teasonable  time  for,  458. 

failure  for  twenty  years  to  accept,  456. 
PxMie  righta  of  vxiy  by  pretcription,  45T-4"7. 

may  be  ao  acquired  though  there  can  be  no  grantee,  457. 

established  by  evidenoe  of  use  adverse  and  oontinuona,  4S8. 
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for  twenty  yean  or  leeaer  period  of  prescriptiaii,  4B8. 
use  for  statutoiy  period,  coaclusive  of  dedication,  159. 
not  neceaaaiy  to  ehow  tiiat  &uthOritiee  have  repaired  the  road,  499 
legal  diBabilitj  of  owner  defeats  prescription,  UO. 
nae  must  be  general,  nninteiruptad  and  adverse,  461. 
although  statute  provides  there  be  a  dedication  and  aooeptance,  4l 
in  some  States  highway  must  hare  been  kept  in  repair,  4ISS. 
width  and  boandaries  of  highway,  464. 
bavel  must  be  over  a  deflnit«  rout«,  405. 
proof  of  use  at  certain  periods  of  the  year,  466. 
Interruption  of  the  use,  487. 
IntermisBion  of  use  not  an  interruption,  467, 
ot  way  appurtenant  to  a  burial  ground,  468. 
gate  or  fence  across  way  prevents,  409. 
use  by  license  or  permission  of  owner,  470, 
p^naimayB  use  of  private  railroad  crowiiig,  471. 
of  path  by  side  of  a  r^lroad  track,  472. 
of  a  private  way  to  a  wharf,  478. 

whether  use  has  been  by  leave,  a  question  of  fact,  474. 
use  begun  by  permission  continued  under  claim  of  right,  475. 
of  way  over  waste  and  unencloaed  land,  476. 
over  an  open  way  in  a  city  for  owner's  private  use,  477. 
HtUnt  of  the  public  easement,  478-193. 

public  acquire  an  easement,  but  no  interest  in  the  soU,  478. 

use  for  turnpike  or  toll  road  no  additional  burden,  478, 

abutting  land  owner  has  the  property  in  the  soil,  479. 

entire  space  between  fences  presumed  to  be  dedicated,  480. 

right  to  pass  over  adjoining  land,  481. 

when  obstructed  public  may  go,  extra  viam,  483. 

puUio  jUBtifled  by  inevitable  necessity  or  accident,  483. 

alight  deviation  doe«  not  prevent  prczoription,  488. 

public  have  no  right  to  go  at  random  over  private  hmd,  484. 

abusing  owner  entitled  to  access  anywhere,  46G. 

lands  dedicated  cannot  be  used  for  any  other  purpoeo,  486. 

can  be  used  only  for  usual  purposes  of  the  highway,  467. 
moving  a  bouse  along  a  street  not  a  proper  use,  487. 
building  a  public  market  in  a  street  cannot  be  authorieed,  487. 
abutting  owner  may  use  street  for  iugreas  and  egress,  468. 

and  for  light  and  air,  488. 

although  fee  of  street  is  in  municipality,  469. 
Other  purpoaee  for  which  highway  may  be  used,  490. 

for  the  laying  of  gas  pipes,  491. 

for  the  laying  of  water  pipes,  49S. 

for  the  laying  of  public  sewers,  498. 

for  the  laying  of  private  drains,  498. 
TVegraph  and  telephone  lines,  494-498. 

owner  of  fee  not  entitled  to  additional  compensation,  4H. 
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m&nj  deciaions  to  the  contrary,  491. 
owner  of  fee  maj  have  damagee  for  injuries  to  trees,  496, 
distinction  between  streets  in  citj'  and  roads  in  country,  496> 
electric  railway  has  preference  over  telephone,  &J. 
wires  for  lighting  etreets  by  electricity,  496. 
Street  railroads  in  highways,  49B-fi05. 
aot  a  new  eervitude,  499. 
consent  of  municipality  first  obtained,  500. 
cable  railway  not  an  additional  servitude,  501. 
wheth^  steam  railroad  is  an  additional  servitude,  50S. 
electric  railway  not  a  new  servitude,  603. 

tnuBt  not  prevent  use  of  street  for  street  purposes,  604. 
long  line  of  electric  road  in  country,  505. 

r^arded  as  an  additional  servitude,  60S. 
JEbtiated  and  rieam  railroads  in  higkuxtya,  60&-62S. 
elevated  railroad  an  additional  servitude,  506. 
Story  case  of  limited  application,  607. 
broader  application  of  later  decisions,  G08. 
easements  of  abutting  owner  attached  to  his  entire  estate,  SOS. 
e  of  damages  against  elevated  railroad,  610. 
s  of  light,  air  and  access,  511. 

considered  in  ascertaining  future  damages,  611. 
km  of  privacy  may  he  considered,  513. 
owner  who  acquired  title  after  railroad  was  built,  613. 
iitjunction  against  elevated  road  until  damages  paid,  514. 
whether  steam  railroad  in  street  is  a  new  burden,  515. 
new  burden  because  it  prevents  usual  use  of  street,  616, 
taking  of  private  property  for  use  of  railroad,  517, 
railroad  obstructing  street  at  a  distance  from  abutter's  land,  616. 
one  whose  land  does  not  abut  on  street  cannot  reoover  damages,  519. 
lailroad  bridge  over  highway  a  new  servitude,  630. 
when  city  or  town  owns  its  streets  in  fee.  521, 
privil^e  granted  by  city  to  lay  tracks  in  streeta,  523. 

is  subject  to  right  of  puUio  to  use  such  streets,  523. 
ordinary  railroad  traffic  regarded  as  a  public  use,  G2S, 

in  a  few  SUtes,  638. 

provided  the  use  does  not  destroy  the  streets  as  highways,  52L 
measure  of  damages  is  the  depreciation  of  market  value,  620, 
when  injury  is  of  a  permanent  nature,  526, 

entire  damage  may  be  recovered  in  equity,  036. 
successive  suite  for  damages,  627. 

noise  and  confusion  considered  in  estimating  damages,  S28, 
Abandomnent  and  obttmetion  of  public  wapa,  520-552. 

whether  public  rights  may  be  lost  by  adverse  possession,  539, 
possession  to  so  operate  must  be  exclusive  and  open,  6S0. 
in  some  States  no  right  can  be  acquired  by  adverse  use,  681. 
maxim  nullum  femptu  oecurrit  regi  ajqilied,  688. 
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adTene  poBsession  does  not  run  agHimt  the  State,  588. 

adverse  nse  of  highway  a  ouisance,  634, 

abandoniontt  of  highway  from  non-user,  685. 

adverse  use  must  be  for  the  Btatutorj  period,  586. 

abandcxuiieiit  must  be  clearly  shown,  087. 

abandonment  and  opening  of  another  rond,  588. 

encroaohment  upon  highway  does  not  divest  pabllo  righbi,  589. 

statutory  mode  of  vacating  or  discontinuing  highways,  S40. 

discontinuance  a  question  of  fact.  Ml. 

whether  discontinuance  can  be  without  consent  of  abutting'  awn«ea, 
643. 

private  action  for  abandonment  of  public  way,  548. 
when' injury  to  individual  rights  is  shown,  643. 

dedication  to  public  does  not  confer  a  private  easement,  544. 

deed  of  way  subject  to  right  of  the  public,  646. 

obatruction  causing  special  injury  to  individual,  546. 

obstruction  that  prevents  free  access  of  abutting  owner,  647. 

where  the  fee  of  the  street  is  in  the  municipality,  648, 

discontinuaace  by  legislative  authority,  549. 

only  abutting  owner  can  recover  damages  for  closing  street,  KH>. 

encroachment  upon  a  public  park  enjoined,  551. 

abandoned  street  reverts  to  abutting  owners,  552. 

lateraJ  support  of  land  by,  698. 
HOUSEl,  highway  cannot  be  used  for  moving,  487. 
HUUnNG,  right  of,  a  profit  d  prendre,  58, 

when  in  gross,  50. 

ICE,  right  to  cut  may  be  acquired  by  prescription,  174. 

may  be  a  profit  d  prendre,  174. 
IDAHO, 

statute  relating  to  lateral  and  subjacent  support,  587. 
INCUMBRANCE,  party-wall  not,  661. 
INDEPENDENT   CONTRACTOB   constructing  party-wall  does  not  Klieve 

owner  from  liability,  719. 
INDIANA, 

righto  of  way  regulated  by  statute,  268. 
INJUNCTION, 

against  obstruction  acoesa  of  abutting  owner  to  highway,  485^ 

to  prevent  constraction  of  elevated  railroad  in  strfiets,  614. 

against  unlawful  obstructions  of  streets,  S24. 

not  against  afenceexcludinglight  and  air  from  house,  S8l 
when  erected  through  motives  of  malice,  589. 

right  to  lateral  or  subjacent  support  protected  by,  62B. 
form  of,  in  such  cases,  681. 

proper  remedy  against  openings  in  party-wall,  901,  7S4. 

against  permanent  diversiou  of  water  <^  stream,  718. 
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against  poUntion  of  etreani,  7S3,  8S3. 
Prtoentive  or  protective,  878-888. 

wbere  injury  is  not  complete,  878. 

injuiy  need  not  be  irreparable  at  law,  879. 

where  there  is  a  continuing  interference,  680.  >.-. 

requiring  succeHsive  actions  st  law,  861.  ^^ 

for  unlawful  use  or  diversion  of  water-coune,  881. 

against  pollution  of  a  stream,  883. 

eaaement  need  not  be  first  established  at  law,  888. 
rule  formerly  otherwise,  88S. 

plaintiff  not  entitled  to,  nnlcss  his  right  is  clear,  884. 

when  preliminary  injunction  not  granted,  S84. 

Dot  granted  when  threatened  injury  is  only  slight,  886. 

as  for  a  diversion  of  water  which  is  aubetajitlally  restored,  8( 

there  must  be  a  substantial  injury  to  plaintifTs  property  rights,  E 

apprehension  of  injury  must  be  well  founded,  886. 

threatened  removal  of  lateral  support,  886. 

none  against  town  or  city  interfering  with  easement,  887. 
in  exercise  af  police  power  of  State,  887. 

aseewmenc  of  damages  for  injury  abready  done,  688> 
Manaatory  and  perpetual.  889-600. 

for  the  removal  of  obetructions  erected,  880. 

not  isaued  when  It  would  operate  oppressively,  889, 

when  defendant  has  acted  after  notice,  890. 
INLETT  from  sea,  not  a  water-course,  7SQ. 
INTERMISSION  of  use  not  an  interruption,  169. 
INTERBUPTION  of  enjoyment  for  necessary  repairs,  190. 

by  exchange  of  easement  for  another  of  same  kind,  191. 

habitual,  by  owner  of  servient  estate,  193. 

whether  denials  of  right  amount  to,  193. 

prot«8t8  followed  by  acts  may  amount  to,  193. 

aatbortty  that  verbal  denials  are  sufficient,  194. 

none  by  descent  or  conveyance  of  right.  197. 

in  use  of  way  by  the  public  defeats  public  enjoyment,  4ST. 
IOWA, 

rights  of  way  regulated  by  statute,  308. 

statutory  provisions  r^ulating  party- walla,  SSS. 
naUGATION, 

riparian  owner  using  water  of  stream  for,  TS3. 

LATERAL  SUPPORT,  See  SupPOBt. 

LESSEE,  cannot  create  eaaement  beyond  term  of  his  lease,  61, 234,  33fl, 
cannot  grant  right  of  way  as  againitt  his  leeoor,  384. 
ways  of  necessity  in  favor  of,  800. 
implied  grant  of  light  and  air  in  favor  of,  570,  673. 
of  light  through  glaas  in  floor,  87!. 
LICENSE,  a  personal  and  revocable  [Olvilege,  48. 
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IB  not  a  property  in  Iftud  or  interest  in  it,  U. 
distinguished  from  an  easement,  6S. 

which  is  an  interest  in  land,  65. 
implied  trom  circiimstancee,  66. 
a  permanent  assignable  right  In  land  is  not,  67. 
a  personal  privilege  not  assignable,  68. 
by  parol,  revokable  though  consideration  paid,  68> 

policy  of  the  rule,  70. 
easement  of  right  of  way  for  railroad  by  entry  nader,  71. 
no  exception  to  general  rule  in  favor  of  riiilroads,  72. 
revoked  by  conveyance  of  land  by  licensor,  7S. 
irrevocable  when  coupled  with  grant,  71. 
to  cut  and  remove  trees  revocable,  7S. 
may  become  irrevocable  through  conduct  of  licensor,  76. 
doctrine  that  executed  license  becomes  irrevocable,  77. 

adopted  in  Pennsylvania,  77. 

in  other  States  also  when  licensee  has  incurred  expense,  78. 
revocable  after  licensee  has  enjoyed  full  benefit,  79. 
nae  by  public  of  private  railroad  croaaing,  when  permiaalve,  471. 

of  path  by  side  of  railroad  is  permissive,  472. 

of  private  way  to  wharf,  478. 

whether  use  is  permisive,  a  question  of  fact,  474. 

beginning  by,  may  be  continued  under  claim  of  right,  470. 
of  way  over  waste  land,  whether  permissive,  478. 
no  length  of  enjoyment  under,  can  make  a  prescriptive  rights  180. 
use  commencing  under,  is  adverse  after  revocation,  181. 
right  of  way  by  prescription  may  begin  under,  288. 
provided  the  nser  becomes  adverse,  288,  284. 
LIFE  TENANT  can  create  easement  only  for  his  life,  81. 
IJOHT  AND  AIR,  easement  of,  apparent  and  continuous,  1S2. 
abutting  owner  has  easement  in  street  for,  489. 
to  be  considered  in  firing  damagas  to  abutting  owner.  Oil. 

for  appropriation  of  street  to  railroad  purposes,  611. 
JEoKitient  by  exprtat  grant  or  covetumt,  638-606. 

may  be  by  express  grant,  covenant  or  agreement,  668. 

or  by  reservation,  663, 
reeervation  may  be  defeated  by  foreclosure  of  prior  lien,  SOSl 
by  covenant  or  agreement,  654. 
implied  covenants  against  obstructing  windows,  666. 

in  leases,  66S. 
building  restriction  may  create  equitable  easement,  556. 
By  implUd  grant  or  retervation,  557-079. 

maxim  that  grantor  cannot  derogate  from  his  grant,  667. 
not  as  against  subsequent  purchaser  without  notice,  558. 
not  aided  by  clause  granting  all  rights  and  appurtenauoes,  SB9. 
doctrine  of  Implied  grant  in  modified  form,  060. 

adopted  in  Pennsylvania,  060. 
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doctrine  ot  ancient  lights  recognized  in  a  few  States,  C61. 

enjoyment  must  be  apparent,  continuous  and  neoeasarf,  663. 

fullj  recognized  in  English  courts,  068. 

doea  not  apply  upon  Beverance  of  estate  bj  implied  reaerration,  H 
Implied  right  of  in  space  occupied  b  j  street,  066. 

eatabllsbed  in  elevated  railroad  decisions,  S6S. 
I^ospect  over  park  or  square  not  adjoining  house,  609. 
not  implied  from  boundary  on  private  alley,  606. 
access  of  air  different  from  that  of  light.  B6T. 
access  of  air  implied  where  purpose  of  grant  requires  it,  568. 
action  for  pollation  of  air,  669. 
Easement  by  implied  grant  in  case  of  lease,  670-572. 
frequently  implied  in  favor  of  leesee,  670. 
in  case  light  is  received  through  glass  in  floor  above,  UJl, 
in  absence  of  covenant  landlord  may  obstruct  windows,  672. 
By  preecription,  578-584. 

easement  not  so  acquired  in  America,  678. 

except  in  Delaware,  073. 
rule  established  in  England,  674. 

right  to  access  of  air  through  defined  channel  by  prescription,  OTS. 
right  to  passage  of  air  over  another's  land  not  so  acquired,  078. 
no  action  for  obstructing  acceas  of  air  to  chimney,  077. 

for  opening  window  overlooking  another,  678. 
-windows  may  be  obstructed  by  wall,  fence  or  screen,  079, 

by  building  upon  adjoining  land,  580. 
erecting  high  fence  to  obstruct  neighbor's  windows,  681. 

though  done  through  malice,  082. 
no  action  for  obstructing  a  view,  688. 

Louisiana  Code  regarding,  6SS. 
hiding  view  of  neighbor's  house  by  building  on  one's  own  land,  684. 
cutting  off  view  of  sign  on  neighbor's  ahop,   084. 
LIMITATION  of  rights  of  way,  355-390. 
by  expresB  terms  of  grant,  855-859. 
appurtenant  to  particular  land,  860-869. 
as  to  width,  extent  and  time,  384-370. 
to  previous  use,  371,  873. 
onrestricted  grants,  S7S-S81. 
implied.  883-388. 

construed  by  acts  of  parties,  889,  890. 
to  the  purpose  for  which  right  was  granted,  888. 
exclusive  use  much  the  some  as  ownership,  876. 
in  common  with  servient  owner,  879. 
LOCATION  of  way  by  prescription  must  be  deflnite,  3M. 
variance  from  by  reason  of  its  condition,  298. 
by  parties  by  parol  agreement.  867. 
evidence  showing  topography  of  land,  888. 
need  be  only  reasonably  convenient,  889. 
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where  there  is  (t  way  at  the  time  of  the  grtab,  S40l 

practical,  Bervee  to  define  waj,  MS. 

aoquieeceoce  in  a  particular  way,  848, 

by  use  for  a  short  time,  344. 

by  parties  and  use  without  objectioo,  8iS. 

when  more  than  one  answere  deacriptioo,  846. 

parol  evidence  not  admissible  to  afaow  intention  as  to,  847. 

going  outside  of  when  impaaaable.  d48. 
when  obstructed  by  grantor,  84S. 

<mco  made  cannot  be  changed  except  by  consent,  803. 

new,  snbetituted  for  old,  83S. 

may  be  determined  in  equity,  851. 
LOUISIANA. 

statutory  {wovialons  regulating  party-walls,  887. 

MAINE. 

rights  of  way  regulated  by  statute,  288. 
KALICE,  motive  for  abstructing  □eighbor'a  windows,  583. 

injuring  neighbor's  well  by  ezcavatiwiB,  788. 
MASSACHtJSETra, 

rights  of  way  regulated  by  statute,  988. 
HILXi,  water  privilege  incident  to  grant  of,  21. 
HILL  ACTS  in  several  States,  T4S. 
MINERALS,  right  to  take  from  land  of  another,  IS. 

ia  a  profit  d  prendre,  S7. 
MINES,  right  of  passage  from  surface  of  ground,  818. 

way  of  necessity  over  surface  land  for  mining  purpooee,  818. 
from  surface  to  minerals  beneath,  818. 

easement  of  support  for  upper  strata,  398. 
may  be  released  by  apt  words,  699. 

artiScial  snpport  of  surface  or  upper  strata,  600. 


etatutory  provisions  regulating  party- walla,  638. 
MONTANA,  easements  enumerated  by  statute,  9. 

statute  relating  to  lateral  and  subjacent  support,  S87. 
MOBTOAOE  of  land  dedicated  and  accepted  as  highway,  4S5. 
MUNICIPAL  CORPOBATION9  consent  of.  to  use  street  tot  railroad,  800. 
owning  streets  in  fee,  S21. 
acti<m  for  obetmction  to  street,  048. 
liaUIity  for  removing  lateral  support  by  street  excavation,  CQ8. 

for  constructing  sewer  in  street  and  causing  buildings  to  settle, 

094. 
for  consequential  damages  while  acting  under  legislative  anthori^, 
BK. 
no  greater  right  than  natural  person  to  divert  surf  aoe  water,  776. 
not  liable  for  turning  back  surface  water  by  raising  grade,  77ft 
not  liable  for  surface  water  nmning  down  the  street,  777. 
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HECES9ITT,  element  of.  io  eamtnentB  implied  upon 

whether  etrict  or  reasonable,  IH,  260. 

not  reallf  involved  in  caaea  of  implied  grant,  158. 
but  in  caaee  of  implied  reoerratioa,  ISO. 

degree  of,  lOT,  263. 

rule  of  strict  necesMty  departed  from,  9(t3. 

in  oase  of  a  dfviaioa  of  a  buUdin«.  368,  901 

in  case  of  a  formed  or  inctoeed  road,  266. 
Waj/t  of,  308-886. 
NEGATIVE  EASEMENT,  112. 
NON-USER,  waj  not  lost  by,  250. 

of  highway,  ovidence  of  abandonment,  S89> 

alone  is  not  abandonment,  863. 

diatinction  between  easements  by  grant,  S64. 

and  easements  bj  prescription,  864. 

with  adverse  nse  by  serrient  owner,  86S. 

1^  dominant  owner  and  adverse  use  by  aervient  owner,  866. 

when  presumption  of  extinguishmait  ariaea  txom,  867. 

of  a  right  of  fiotrage,  808. 

of  a  mining  right,  868. 

evidence  of  intention  to  abandon,  869. 

intention  to  abandon  united  with  cesser  of  use,  870. 

duration  of  oeaeer  an  indication  of  intention,  671. 
NORTH  DAKOTA. 

easements  enumerated  by  statute,  fi. 

etatate  relating  to  lateral  and  subjacent  support,  S87. 
NOTICE  OF  EASEMENT  to  purchaser,  118-126, 

recording  acts  apply,  116. 

purchaser  not  affected  by  unrecorded  deed,  110. 

purchaser  with  actual  notice,  120. 

servitude  must  be  open  and  visible,  121. 

open  use  of  way  aufflcient.  133. 

purchaser  not  affected  by  non.appaient  easements,  138. 

<d  aqueduct  pipea  and  drains,  124,  149. 

may  be  apparent  though  concealed  from  -view,  126, 

to  prevent  acquisition  of  easement  by  preecription,  IH. 

porohaaer  without,  of  party- wall  agreement,  OSO, 

of  intended  repairs,  when  to  be  given,  826. 
NUISANCE, 

right  to  maintain  cannot  be  acquired  by  preecription,  178. 

use  of  highway  adverse  to  the  public,  punishable  aa,  584. 

light  of  action  for  poUuti<m  of  air,  660. 

OBOTEUCTION  OF  HIGHWAYS,  548-553. 

no  private  action  for  unless  private  injury  showa,  64& 
dedication  to  public  oonfers  no  private  easement,  641. 
where  owner  has  reserved  the  use,  640, 
action  where  injury  is  special  and  not  common  to  all,  646. 
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preveDtiiig  free  acoesB  of  owner  to  his  Und,  547 
private  action  where  fee  of  street  is  in  mnnicipalitj',  Q4& 
toe  encroachmeat  upon  public  park,  SOI. 
OBSTRUCTION  OP  PRIVATE  WAYS.  891-419. 
Dm  in  general,  891-804. 
Covering  over  with  bvUdinga,  899-809. 
Erecting  galea  and  ban,  400-410. 
OKLAHOUA,  easements  enumerated  b;  statute,  0. 

statute  relating  to  lateral  and  eubjaceut  support,  587. 

PARK. 

dedicatioii  to  pnblio  shown  by  plan,  285. 

DO  implied  reservation  of  way  over  when  land  taken  by  eminMit  do* 

main,  808. 
easement  of,  is  la  the  public  at  large,  4S3. 
ahowfi  on  plat,  dedicated  to  the  public,  486. 
encroachment  upon,  enjoined  by  abuttiug  owner,  G51. 
PAROL  EVIDENCE, 

not  admissible  to  prove  a  grant  cf  way,  20S. 
as  to  location  of  way,  838. 

not  admissible  to  show  intention  of  parties  as  to  location,  847. 
PART  PERFORMANCE  cf  verbal  agreement  for  an  easement,  86. 

regarded  as  nufflcient  in  some  States,  8S. 
PARTITION  carries  any  continuous  casement,  140. 
but  not  a  way,  this  not  being  continuous,  264. 
between  co-tenants  v-ay  cf  necessity  implied  In,  800,  810. 
PARTY-WALLS,  easement  apparent  and  continuous,  168. 
.      Defi-nitiimM  and  ttatutory  promaiona,  632-040. 
a  dividing  wall  between  two  houses,  6S3. 

need  not  be  a  party-wall  from  top  to  bottom  of  building,  688. 
statutes  r^ulating  rights  in  several  States,  684. 
Agreementa  expreat  and  implied,  641-M3. 

in  usual  form  creates  easements  in  each  estate,  641. 

by  parol  agreement  is  binding  when  fully  execated,  019. 

licease  to  insert  timbers  in  a  wall,  043. 

wall  between  two  buildings  presumptively  a  party-waQ,  644. 

becomes  party-wall  by  prencription,  04fi. 
easement  in  wall  implied  from  use  as  party-wall,  046. 
no  implied  contract  to  pay  for  use  of,  617. 

division  wall  built  without  any  contract,  648. 
when  owner  of  two  buildings  with  common  wall  sells  one,  H0. 
whether  the  land  under  the  wall  is  conveyed,  650. 
or  only  an  easement  in  the  wall,  650. 
each  owner  of,  has  an  easement  in  it,  691. 
,  owners  not  tenants  in  common  of,  632. 

need  net  stand  half  upon  each  lot,  668. 
may  stand  wholly  <m  one  lot,  054. 
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PABTY-WALES — continued. 

thicknen  of  in  abwuoe  of  agraement,  056. 
agreement  in  reladon  to  length  of,  006. 
encroachment  upon  land  in  building-wall,  0S7. 
pnrchaaer  without  notice  of  agreement,  068,  06B. 
mortgage  at  time  of  agreement,  060. 
not  an  encumbrance,  061. 

ooDveyance  subject  to  partj-wall  agteement,  OSS. 
DWfifl,  068-607. 

tued  when  building  is  supported  by  Buch  wall,  60S. 
when  building  is  fastened  to  or  leans  upon,  661. 
building  erected  against,  605. 

making  use  of  it  in  procees  of  constructing  building,  666, 
sale  of  adjoining  lot  regarded  as  use  of  party-wall,  007. 
Whether  agreement  runs  with  the  land  608-086. 
when  agreement  runs  with  the  land,  068. 
intention  tliat  the  easement  shall  inhere  in  the  land,  069: 
when  covenant  not  of  nature  to  nin  with  land,  670. 
when  so  intended  and  there  ia  privity  of  estatB,  871. 
when  owner  of  two  Iota  conveys  one  with  party-wall  agreement,  673. 
some  authorities  make  privity  of  estate  essential,  673. 
agreement  personal  where  no  relation  of  vendor  and  purchaser,  674. 
when  subsequent  grantee  not  bound  to  pay  for  wall,  075. 
agreement  to  pay  when  purchaser  shall  use  tlie  wall,  670. 
purchaser  with  knowledge  of  party- wall  agreement,  077. 
purchaser  who  uses  wall  with  knowledge  of  the  facts,  078. 
record  of  party-wall  agreement,  constructive  notice,  079. 
property  in  party-wall  in  party  who  builds  it,  680. 
no  obligatian  to  pay  if  no  use  made  of  the  wall,  S81. 
grantee  of  party  who  built  the  wall  may  recover,  683. 

from  grantee  of  other  party  who  uses  wall,  083. 
action  at  law  to  recover  from  party  using  wall.  6SS. 
provision  for  valuation  of  wall  by  appraisal,  084. 
no  defense  that  wall  has  been  damaged  by  Qre,  089. 
builder  of  wall  has  a  lien  on  the  land,  086. 
Windoiee  and  other  opening*,  087-^85. 

neither  party  has  a  right  to  leave  openings  for  doors  and  windows,  687 
no  additional  burden  beyond  use  as  wall  in  common,  088. 
provision  in  case  one  party  shall  elect  not  to  use  wall,  63B, 
when  intention  appears  that  windows  may  tie  opened  in  wall,  690. 
wall  should  be  a  complete  division  between  the  buildings,  691. 
either  party  may  cloee  up  windows  left  in  wall,  603. 
reservation  of  right  to  maintain  windows  not  implied,  098. 
flue  in,  094. 

comioe  across  front  of,  095. 
Kght  to  build  higher,  696-705. 

either  party  may  increase  height  of  wall,  096. 
for  oonvenience  of  both  parties,  697. 

WT 


Di„m,db,G(50glc 


Bsferenoes  are  to  Seetlonf. 

PAETT-W  ALia — aontinued. 

recital  that  part;  ia  about  to  erect  a  building  of  a  certain  height,  t96t 
does  not  prevent  his  building  higher,  696, 

injuiy  by  the  falling  of  the  nail,  BOQ. 

addition  to  thickneei  of  irall  on  parti«e  own  land,  TOO, 

one  may  build  wall  higher  though  it  is  on  land  of  the  other,  701. 

building  higher  when  tight  ia  by  prescription,  703. 

wall  built  higher  by  one  may  be  used  by  the  other,  708. 

addition  to  height  not  necesaarily  a  party-wall,  704. 

one  owner  of,  may  lower  foundation,  705. 
Semoving  and  r^uOding,  706-724. 

eaeement  continues  so  long  as  wall  remains  St  for  use,  706. 

either  party  may  pull  down  ruinous  wall,  707,  711. 

no  right  to  contribution  towards  rebuilding,  708. 

when  destroyed  by  fire  no  obligation  to  rebuild,  700, 

easement  extinguished  by  rebuilding  on  new  foundatiim,  710. 

party  rebuilding  not  liaUe  to  the  other  for  goods  stolen,  711, 

no  right  to  t^ar  down  party-wall  bo  long  as  it  ia  safe,  718. 

one  party  may  tear  down  party-wall  and  build  a  new  one,  718. 

one  rebuilding  party-wall  not  liable  for  other's  unnecessary  expenses, 
714 

party  taking  down  wall  with  reasonable  care  not  liable  for  damages,  7IS. 

one  tearing  down  party-wall  in  disregard  of  rights  of  the  other,  716. 
must  not  weaken  foundation  of  other's  w^,  717. 

character  of  structure  as  party-wall  not  to  be  changed,  718, 

judependent  contractor  working  upon,  716. 

duty  of  one  making  changes  in,  720. 

to  see  that  his  neighbor's  property  is  not  injured,  730. 

one  building  or  rebuilding  party-wall  liable  to  the  other,  T31. 
for  injury  to  property  by  the  falling  of  the  wall,  731. 

par^-wall  need  not  be  strong  enough  to  euiqrart  any  kind  of  buQding, 
732. 
which  adjoining  proprietor  may  erect,  723. 

statutory  provision  in  regard  to  excavating  foundations,  728. 

injunction  the  remedy  lo  prevent  opening  in  party-wall,  73i. 
PASTURAGE,  right  of,  an  easement,  10. 
PENNSYLVANIA, 

right  of  way  regulated  by  statute,  SOS. 

statutory  proviaions  regulating  party-walla,  639. 
PERCOLATING  WATER    See  Water. 
FEW  in  chnrch  appurtenant  to  a  house  at  a  distance,  6, 11. 
PLAN  OF  MAP, 

easement  implied  when  lot  bounds  upon  a  way,  SSI. 

whether  exhibition  at  sale  haa  same  effect  as  reference  to,  S83. 

there  must  be  something  to  ahow  intention  to  dedicate  way,  288. 

referred  to  becomes  an  essential  part  of  conveyance,  384. 

showing  a  square  implies  an  easement  in  it,  389. 

showing  a  creek  implies  an  easement  in  it,  236. 
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graator  estopped  to  deny  existence  of  wa^  represented,  287. 

otherwise  if  plan  made  without  legal  authoritj,  388. 

role  doea  not  apply  to  sale  b;  executors,  289. 

purchaser  at  tax  sale  not  estopped  by  such  easement,  240. 

Id  oaae  street  represented  is  nerer  accepted,  341. 

streets  represented  are  dedimtcd  to  use  of  owners  of  lots,  242. 
easement  attaches  to  street  on  which  lot  is,  347. 

attaches  to  other  convenient  ways,  347. 

not  limited  to  ways  on  which  land  is  bounded,  348. 

attaches  to  alley  on  which  land  bounds,  318. 

attaches  to  continuous  way  made  at  different  times,  249, 

where  street  is  closed  in  one  direction,  349. 

not  lost  by  non-user,  3B0. 

open  space  not  designated  as  way,  251. 

parks  and  avenues  not  connected  with  the  land,  353. 

way  as  it  exists  at  time  of  purchase,  SS3. 
showing  streets  is  presumptive  dedication  of,  485. 
showing  park  is  presumptive  dedication  of,  4S((. 
recording  for  a  statutory  dedication,  448. 
POLLUTION. 

of  air,  right  of  action  for.  669. 
of  a  stream,  75!>-76H. 

riparian  proprietor  restrained  from,  765. 
mining  operations  no  excuse  for,  756. 

otherwise  in  Pennsylvania,  750. 
of  percolating  water  on  one's  own  laud,  757. 
doctrine  of  prior  appropriation  as  siTecting,  768. 
PRIVAC?,  loss  of  considered  in  estimating  damages,  613. 

from  operation  of  railroad  in  highway,  613. 
I^£!SCKIPTION,  easement  acquired  by,  passes  as  appurtenant  to  land,  37, 
rests  upon  fiction  of  grant  made  and  lost,  ISS. 
English  doctrine  of  grant  followed  in  this  country,  169, 
period  for  acquiring,  100. 

corresponds  to  local  statute  of  llmitati<»)B,  100. 
statute  of  limitations  do  not  directly  apply,  101. 
prescription  applies  only  to  incorporeal  hereditaments,  101 
whether  preeumption  of  title  is  one  of  law  or  of  fact,  163. 

sometimes  spoken  of  aa  prima  fade,  163. 
does  not  run  against  the  State,  103. 
What  adverae  user  is  requinle,  104-178. 

must  be  open,  notorious  and  uninterrupted,  lU. 

acts  of  user  must  give  reasonable  notice,  165. 

cannot  exist  when  dominant  and  servient  estates  unite,  166. 

most  be  appendant  or  appurtenant  to  an  absolute  estate,  167. 

tenants  in  common  may  acquire,  168. 

by  use  of  part  of  a  building,  160. 

projection  of  cornice  or  eaves  of  house,  170, 

749 


Digitized  byGoOgIc 


INDEX. 

Befennoes  an  to  Setiioiu. 
PBESCRIPTIOS  —aontinued. 

line  of  shafting  acroas  a  lot,  171. 

Tight  to  maintain  si^board  on  building,  ITS. 

to  use  tumpiko  road  without  paying  toll,  178, 

to  cut  ice  upon  a  pond,  174. 

to  maintain  a  fence,  ITS. 

to  UBS  burial  lot  in  the  cemeteiy,  ITS. 

to  have  boughs  of  tree  overhang  land,  177. 

nuisance  cannot  be  acquired  bj,  178. 
Uae  by  Iteenae  or  permisaum,  17U-186. 

preocription  cannot  exist  when  uae  is  b}r  permisaion,  119, 

nae  under  license  cannot  ripen  into  easement,  180. 

use  commencing  in  license  is  adverse  after  revocation,  181 

maj  commence  in  parol  grant  of  privilege,  183. 

no  i»eacriptton  where  actual  g^ant  is  shown,  188. 

where  repairs  have  been  made  at  joint  expense,  184. 

harden  of  proof  is  upon  claimant,  165. 

presumption  that  proof  was  under  claim  of  right,  186. 
liUerruptionofuaeandresittanee  toit,  187-199. 

defeats  acquisition  of  easement,  167. 

nser  in  everj'  one  of  the  years  not  essential,  188. 

intermission  not  an  interruption,  188, 189. 

unless  it  amounts  to  an  abandonment,  189. 

necessary  repairs  do  not  affect,  190. 

exchange  for  another  easement  of  same  kind,  IBl. 

nse  habitually  interrupted  by  serrient  owner,  193, 

whether  denials  constitute,  193. 

verbal  denials  followed  by  acts,  193. 

by  some  authorities  regarded  as  sufficient,  IM, 

pendency  of  suit,  19S. 

notices  sufQcient  to  prevent,  190. 

descent  not  an  interruption,  197. 

conveyance  not  an  interruption,  197. 

not  acquired  against  one  under  disability,  196. 

intervening  disability  does  not  defeat,  199. 
ExtetU  of  right  acquired,  200-208. 

Ihnited  to  extent  of  use,  200. 

for  whole  period  of  prescription,  201. 

greater  use  during  part  of  period  does  not  destroy,  302, 

ordinary  uses  of  land  by  owner  not  precluded,  208. 
Ways  by,  how  atablithed,  266-281. 

by  use  with  knowledge  of  the  owner,  266. 

hy  use  so  open  that  knowledge  is  implied,  SOS. 

when  uae  is  adverse,  open  and  continuous,  267. 

n^nlated  by  statute  in  several  States,  268. 

use  must  be  adverse  under  claim  of  right,  269. 

when  way  is  kept  open  for  owner's  own  ose,  270: 

evidence  of  actual  use  every  year  not  neceosary,  27t. 
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oocMional  nae  not  HUfBcient,  STl. 

claimant  need  not  be  the  only  person  using  the  way,  273. 

may  be  aoquirad  though  other  persons  have  right  b;  grant,  378. 

when  use  is  in  common  with  the  public,  274. 

eridence  of  a  beaten,  visible  path,  275. 

repairs  by  claimant  of  way,  276. 

on  division  line  of  adjacent  owners,  277. 

where  one  has  way  by  grant  for  certain  purpoaes,  278. 

may  acquire  right  for  other  pnrpooea  by  prescription,  878. 

not  acquired  when  gate  across  way  is  kept  locked,  379. 

over  location  of  a  nilraad,  380. 

not  along  track  of  railroad,  281. 
When  the  M»eis  permissive  onij,  383-289, 

no  right  acquired  by  use  for  any  length  of  time,  288. 

when  use  began  under  a  mere  license,  28S. 

one  entering  as  the  tenant  of  another,  284. 

over  unenclosed  land  of  a  public  building,  38S. 

over  unenclosed  woodland,  386. 

unless  there  ia  some  act  showing  claim  of  right,  387, 

way  maintained  for  owner's  private  use,  288. 

question  is  for  jury  whether  use  was  under  claim  of  right,  389. 
Hetmt  of  the  right  acquired,  290-297, 

limited  to  land  actually  occupied,  390. 

cannot  exceed  user  in  which  it  had  its  origin,  301. 

for  taking  away  wood,  cannot  be  used  for  other  pnrpoaee,  291. 

limited  to  ordinaiy  use  made  daring  period  of  prescription,  393. 

rightfor  all  purposes,  293. 

must  be  definite  in  location,  394. 

tacking  two  periods  of  use,  295, 

variance  from  way  on  account  of  condition  of  it,  296. 

fencing  of  way  not  necessary  to  show  adverse  use,  397. 
Pvblie  right*  of  way  by,  457-477. 

applied  to  highways  much  in  the  same  way  as  to  private  ways,  407. 

established  by  public  use,  adverse  and  coatinnons,  4S8. 

user  for  statutory  period  conclusively  establishes,  450. 

not  necessary  to  show  work  or  repairs  of  the  way,  4S9, 

legal  disability  of  the  owner  defeata,  460. 

use  must  be  general,  uninterrupted,  continuous,  and  adverse,  491, 

though  statute  provides  for  a  dedication,  462 

in  some  States  repairs  necessary  to  establish  by  use,  468. 

width  and  bonndaries  of  way,  464. 

created  only  by  travel  over  by  definite  route,  46S, 

by  user  for  certain  periods  of  the  year,  466, 

interruption  of  the  use,  467- 

intermission  is  not  interruption,  467. 

appurtenant  to  a  burial  ground,  406. 

gate  or  fence  aaro«s  way  prevents,  460. 
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PRESCROTION — confinued. 

when  use  is  by  licenee  or  permisoion  of  owner,  470. 
permiaaire  use  of  private  railroad  crossing,  471. 
not  by  nw  of  path  by  side  of  nulrotid,  473. 
way  to  wharf  retarded  as  penniasive,  473. 
whether  permissive  is  a  question  of  fact,  474. 
use  b^un  by  penniaslon  continued  by  right,  47S. 
of  way  over  waste  and  uninclosed  land,  476. 
does  not  apply  to  an  open  way  in  a  city,  477. 
EcuetneTU  of  right  and  air  not  acquired  by,  078-S84. 
mle  in  America  with  a  single  exception,  078. 
may  be  ao  acquired  in  Elngland,  B74,  S70. 
right  to  passage  of  air  not  so  acqoired,  976. 
right  to  lateral  support  to  building  not  acquired  by,  606. 
division  wall  becomes  party-wall  by,  645. 
Water  rigkta  acquirtd  by,  7B)-810. 

of  right  to  use  stream  to  prejudice  of  another.  7H. 

to  divert  water  from  its  natural  channel,  7AS, 

to  detain  water  by  a  dam,  796. 

to  consume  water  of  stream,  797. 
act  must  be  adverse  and  give  notice  of  claim,  708. 
of  flow  of  water  through  an  artificial  water-coorae,  790. 
to  use  an  artificial  canal,  799. 
to  set  back  water  over  another's  land,  800. 
extent  of  right  acquired  measured  by  the  use,  801. 

of  flowage  by  dam  of  fixed  height,  803. 
to  flow  land  as  high  as  the  dam  will  raise  it,  808. 
to  use  flush-boards  on  dam,  804. 
to  raise  water  of  pond  during  summer  months,  9U. 
no  easement  by  to  flow  back  surface  water,  805. 
of  artiflcial  water-course  not  of  a  permanent  nature,  807, 
of  artificial  channel  in  place  of  natural,  808. 
of  urvitnde  charging  property  with  costs  of  repairs,  SS8. 
PROFTT 1  PSENDBE, 

right  to  proflto  out  of  the  eoO,  1,  49. 

right  to  take  seaweed  from  the  beach,  10,  S7,  06. 

may  be  appurtenant  or  in  gross,  83. 

ass^fnable  though  in  groas,  41,  03. 

right  to  lake  water  from  spring  or  well  is  not,  43. 

is  a  right  to  take  something  which  is  the  produce  of  the  land,  49, 

when  appurtenant  is  In  the  nature  of  an  easement,  49. 

cannot  be  used  as  a  right  in  gross,  00. 
when  not  appurtenant  does  not  pass  with  the  land,  01. 
when  in  groee  an  inheritable  and  assignable  interest,  S9. 
can  be  acquired  only  by  grant  or  prescription,  68. 
cannot  be  claimed  by  custom,  04. 
water  not  a  produce  of  the  soil.  SO. 
privilege  of  taking  water  is  not,  S5. 
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Refbpences  are  to  Seetlona. 
FBOFTT  A  PRENDRE — conKnued. 

right  to  t»ke  coal  or  aoj  mineral,  S7, 
to  cut  grass,  S7. 
%a  pasturage,  67. 
privilege  of  hunting,  SI,  68. 
of  filling,  67,  S8. 

of  taking  sand  &om  the  beaoh,  S7. 
of  piling  wood  or  lumber  on  land,  B7. 
to  use  the  w^  or  gravel  or  stone  on  certain  land,  ST. 
of  killing  game  on  land  or  water,  S8.  ^ 

light  to  hunt  or  Ash  granted  to  one  hia  beira  and  assigns  is  in  groei^  9 
to  take  fish  in  water  not  navigable  belongs  to  owner  of  soil,  60. 
exclusive  right  of  fishing  acquired  by  preecription,  61. 
the  public  cannot  acquire,  83. 
PROPEBTY,  an  easement  constitates.  17. 

FUBEJC  BUILDINa,  rights  of  waj  over  land  connected  with,  386. 
PUBUC  RIGHTS  OF  WAY.    See  Highways. 

QUICKSAND  withdrawn  by  pumping  in  making  excavation,  60& 
IjUIETINQ  TTTLB  to  eaaement  under  a  statute,  878. 

RAILROAD  easement  (A  way  not  acquired  by  entry  under  Uc^ue,  71. 
DO  exception  to  rule  that  a  license  is  revocable,  73. 
dees  not  acquire  right  of  way  by  estoppel,  88. 

by  entering  and  expending  money,  SB. 
grant  of  way  to,  creates  an  easement  only,  311. 
taking  land  by  eminent  domain  acquires  an  easement  only,  211. 
deed  declaring  purpoee  of  grant  to  be  a  right  of  way,  31S. 
deed  of  way  so  long  as  it  shall  be  used  for  a  railroad,  SIS. 
reservation  of  a  paas-way  over,  218. 
provision  that  company  shall  eetsblish  a  crossing,  S14 
way  by  preeoription  may  be  acquired  over,  280. 
pUBBge-way  along  track  cannot  be  acquired  by  prescription,  381. 
way  of  necessity  over  track,  807. 
way  over  for  all  purposes,  S7S. 

way  by  condemnation  cannot  be  used  for  private  porpoees,  888. 
whetiier  gates  and  bars  may  be  built  over  crossing,  408. 
may  make  dedication  of  way  across,  44S. 
public  right  to  crossing  by  prescriptive  use,  471. 

not  acquired  over  path  by  side  of  track  by  use,  473. 
in  highway  considered  a  new  servitude,  016. 
is  a  taking  of  private  property,  617. 
interfering  with  access  of  abutting  owner,  518. 

when  land  does  not  abut  upon  street.  Sift, 
in  case  fee  fs  owned  by  city  or  town.  S31. 
subject  to  rights  of  the  general  public,  533. 
in  some  Stat«e  regarded  a  public  use.  S38. 

but  public  use  must  not  be  interfered  with,  634 
measure  of  damages,  83S. 
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Referenoes  are  to  Seetions. 
RAIUtOAD — continued. 

permanent  damage  recovered  in  one  unit  in  eqoit^,  636. 

auccesBive  suite  for  cootinuous  treepaae,  fi27. 

as  ripsritm  proprietor  may  tales  water  from  stream,  7S0. 

obstructing  natural  flow  of  surface  wait^'.  778. 

loaj  erect  solid  embanknieat  to  atop  surface  water,  778. 

no  right  to  otwtruct  natural  flow  of  water,  774. 

diverting  one  stream  into  another,  774. 
RAILROAD  BRIDGE  over  highway,  a  new  servitude,  G30. 
RAILROAD  ELEVATED.    See  Ei-bvatsd  Roam. 
RECORDIKO  of  plat  or  plan  showing  streets  evidence  of  dedicatiOll,  4SB. 


king,  not  an  interruption  of  enjoyment,  ISO. 
In  general,  B 11-835. 

right  to  make,  a  secondary  easement,  811. 

a  mere  incident  of  the  easement  granted  or  acquired,  81L 
every  thing  necessary  to  the  easement  passes  as  an  incident,  813. 

not  excluded  b;  provision  against  easement  by  implicatteo,  818. 
dominant  owner  may  enter  and  make  repaiis,  814. 
eawment  of  a  dam  includes  right  to  enter  and  repair,  814. 
easement  of  way  includes  right  to  enter  and  construot,  815. 

iDCludee  right  to  repair,  816,  817. 
faQure  to  make  repairs  for  many  yeais  does  not  bar  riglit,  618. 
no  right  to  cut  ditches  to  improve  way,  819. 
incidental  right  to  use  adjacent  soil  in  repairs,  890. 
dominant  owner  under  no  obligation  to  repair,  831. 
servient  owner  not  under  personal  obligation  to  r^ialr,  833,  881. 
servitude  by  prescription  to  pay  for  repairs.  8SS. 
servient  owner  no  right  to  interfere  with  repairs,  834. 
when  reasonable  notice  of  intended  repairs  should  be  given,  835. 
each  owner  in  common  of  easement  may  make  repairs,  S39. 
agreement  by  dominant  and  servient  ownera  to  share  repairs,  881. 
REPAIRS  OF  HIGHWAY  evidence  of  acceptance  by  the  public,  468. 
regarded  by  statute  in  some  States.  468. 

to  conetituto  a  highway  by  use.  468. 
RESERVATION  OR  EXCEPTION  of  a  way  creates  an  easement  only,  909. 
of  cartway  over  railroad  is  an  exception  from  the  grant,  318. 

word  "  heirs  "  not  necessary  to  make  perpetual  easement,  818. 
of  right  of  way  to  grantor  gives  a  life  estate  only,  21S. 

should  be  to  grantor  luid  his  heirs,  SIS. 
may  have  the  force  of  an  exception,  31S. 

especially  when  of  an  existing  way,  31S. 
RESERVATION,  IMPLIED  UPON  SEVERANCE  OF  ESTATE,  186-148. 
only  when  servitude  is  ^parent,  continuous  and  necessary,  186. 
fact  that  grantor  has  used  land  conveyed  with  that  retaiDed,  187. 
exceptions  to  rule  against  implied  reservations,  188. 
conveyances  of  dominant  and  servient  estates  at  same  time,  189. 
partiti<ni  carries  any  continuous  easement,  140. 
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RESE3tVATI0N,  IMPLIED  UPON  SEVERANCE  OF  ESTATE— con^ttued. 

contrary  rule  that  apparent  eaaament  is  reserved,  141. 

leading  cose  ia  support  of  implied  reaervattona,  143. 
RESERVOIH  for  public  use.  when  highway  may  be  used  for,  490. 
RESISTANCE  to  use  of  easement  may  prevent  prescription,  194. 
RESTRAINT  OF  TRADE,  covenant  in,  not  appurtenant  to  land,  107. 
RESTRICTIONS,  equitable  easements  arising  from,  110,  .111. 

mutual,  imposed  by  owners  of  adjoining  lots.  113. 

covenant  that  grantor  will  not  impose  upon  land,  110. 

that  land  conveyed  is  for  a  road  only,  not  an  easement,  SIO. 
RHODE  ISL.4ND,  righto  of  way  regulated  by  statute,  268. 
BIOHT  OF  BURIAL  may  be  an  eaaenient,  11. 

SEA  SHORE,  wajr  of  necesaitj  over  to  wrecked  vessel,  809. 
SEU.-WEED,  nght  to  take  from  beach,  an  easement,  10. 

when  an  appurtenant  right.  87. 

Is  a  proGt  in  the  soil,  56. 
SECONDARY  BASEMENT,  see  Repairs. 
SERVIENT  TENEMENT  OR  ESTATE, 

that  upon  which  an  easement  is  imposed,  8. 

owner  of,  may  use  the  land  in  any  wa;  ctmsistent  with  easement,  108, 
894,  478. 
SEVEEANCB  OF  ESTATE, 
Implied  grant  upon,  126-137. 

distinguished  from  implied  reservation,  1S6. 

distinction  stated  by  Lord  Justice  Theslger,  137. 
recognized  in  latest  American  cases,  138. 

implied  grant  of  apparent  easements  In  land  retained,  129. 

BOnie  instanced  of  application  of  rule,  180. 

artificial  arrangements  visible,  but  not  In  use,  181. 

only  such  as  the  grantor  had  the  right  to  impose  will  pass,  133. 

dicta  producing  confusion,  188. 

implied  granto  not  favored,  184. 

but  more  favored  than  implied  reservations,  1S4. 

in<»tgagar  in  poBseesion  may  create,  135. 
£y  finpHed  reservation,  1S6-143. 

only  when  servitude  is  apparent,  continuous  and  neceBsaiy,  136. 

fact  that  grantor  has  used  land  conveyed  with  that  retained,  187. 

exceptions  to  rule  against  implied  reservations,  188. 

c<siTeyancee  of  dominant  and  servient  estatee  at  same  time,  180. 

partition  carries  any  continuous  easement,  140. 

contrary  rule  that  apparent  easement  is  reserved,  141. 

leading  case  in  support  of  implied  reservations,  143. 
TFAen  continuous  and  apparent,  143-158. 

rontinuouB  when  enjoyed  without  nnyactonpart  of  anyone,  148, 

non^continnous  depends  upon  interference  of  man,  144. 

three  things  essential  to  create  u)ion  severance,  146. 

arrangement  apparently  designed  to  be  permanent,  146. 
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8EVERA2TCE  OP  ESTATE— «n»«nu«t 

oontiiinouB,  apparent  tuid  reoaonabl^  neoenary,  147. 
Berritude  must  be  open  and  viable,  148. 
dnim  or  aqueduct  concealed  from  view,  124,  149. 
dram  continuous  though  it  may  be  apparent,  10(L 
aqueduct  or  conduit  for  wat^  apparent,  ISl. 
open  ditch,  16S. 
light  fmd  air,  152. 
party- wall,  1S3. 
Element  of  neeemitj/,  154-157. 

reasonablj  neceaaarj-  to  the  enjoyment  of  the  eatate,  151 
element  of  neoeasity  not  really  involved,  155. 
meaning  of  term  "  necessaty,"  15G. 
d^ree  of  necemity,  157, 
Wo]/'  ^V  implied  grant  upon  severance,  854-295. 
not  c<Hitinuona  easements,  264. 
must  be  reaaonably  neceeeary  if  not  etrictty  bo,  355. 
otherwiae  if  intention  appears  by  deed,  256. 
but  word  ' '  appurtenancea  "  not  aufScient,  SSI. 

does  not  pass  righta  of  way,  268. 
whether  worda  "  used  or  enjoyed  "  aufflcient,  259,  860. 
in  case  of  formed  and  constructed  ways,  250,  3S0. 
not  implied  when  defined  by  conveyance,  SOI. 
dqtarture  from  rule  of  necessity,  363. 

In  case  of  a  division  of  a  building,  26S,  264. 
in  case  of  a  formed  or  incloaed  road,  260. 
BEWHR,  public,  highway  may  be  used  for,  493. 

under  highway  cauaing  adjoining  building  to  settle,  5H. 
SHAFTINQ,  right  to  maintain  over  another's  land  by  prescriptiim,  ITS. 
SIGN  BOARD,  right  to  use  wall  of  building  for,  an  easement,  70. 

right  by  prescription  to  maintain,  173. 
SKYLIQHTS,  in  buildings  easements  in,  21S. 

SOUTH  CAROLINA,  statutory  provisions  regulating  party-walls,  640. 
SODTH  DAKOTA,  easements  enumerated  by  statute,  9. 

statute  relating  to  lateral  and  subjacent  support,  587. 
SPRINO,  appurtenant  to  a  distant  house,  6. 

right  to  take  water  from,  an  easement,  not  profit  d  prendre,  43. 
within  limit  of  turnpike  belongs  to  owner  of  the  fee,  SSI 
turnpike  company  has  no  easement  in  the  spring,  391. 
when  it  Iwoomes  a  water-course,  738. 
STAIRS  AND  HALLWAYS,  right  of  passage  created  by  covenants,  218. 
created  by  execnted  license,  219. 
created  upon  the  division  of  a  building,  26S,  361. 
ways  of  necessity  over,  813. 
STATE,  no  prescription  runs  against,  164,  580, 581. 

gnmtee  of  has  no  way  of  neo«seity  as  against,  901. 
statute  of  llmitaticms  does  not  run  against,  (iS3. 
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STATUTES  OF  LIMITATIONS  do  not  apply  direcU;  to  ei 

Btatotory  provisiona  as  to  actions  for  poeeesBion,  160. 

special  statutes  as  to  easemeats  in  several  States,  160. 

generally  adopted  as  fixing  the  period  of  pieeoription,  160. 

do  not  run  against  the  State,  168. 

period  of,  not  neceeeary  to  show  dedication  by  use,  440. 
gTEAM  RAILROAD,  whether  operation  of  in  street  a  new  Bervitada,  515, 

generally  held  to  be  a  new  servitude,  G16. 

because  it  prevents  the  use  of  street  in  usual  manner,  Sift, 

a  taking  of  private  property  for  railroad  pnrposes,  617. 

obstructing  street  at  a  distance  from  owner's  land,  618. 

not  an  obstruction  to  land  not  on  the  street,  619. 

in  case  city  or  town  owns  streets  in  fee,  621. 

subject  to  right  of  general  public  to  use  streets,  533. 

in  several  States  sucli  use  of  street  is  a  pubhc  use,  638, 

but  must  not  destroy  street  as  a  public  thoroughfare,  534 

measure  of  damages  is  depreciation  of  market  value  of  property,  538. 

irhen  injury  is  permanent  entire  damage  may  be  reoovered  in  ec|ttityi  SB 

successive  suits  for  continuous  trespass,  S37. 

noise  and  confusion  of  trains  considered  in  damages,  538. 
STRANOER,  reservation  cannot  be  made  in  favor  of,  101. 

no  way  of  necessity  over  land  of,  314. 
STREET  RAILROADS  IN  HIGHWAYS,  499-505. 

not  a  new  servitude,  499. 

consent  of  a  municipality  to  use,  SOO. 

operated  by  steam,  whether  an  additi<»ial  servitode,  503. 
SUBJACENT  SUPPORT.     See  Support. 
BUBTEatRANEAN  WATER,  see  Water. 
SUPPORT,  LATERAL. 
Nature  and  applioation  of  the  easement  of,  685-596. 

right  of  support  from  adjacent  soil,  685. 

right  a  natural  one,  not  conventional,  6B6, 

atatutefl  affecting  the  subject.  587. 

not  necessary  to  show  negligence,  688. 

removal  of,  by  agreement,  689. 
'  no  cause  of  action  unless  damage  is  done,  690. 

right  confined  to  a  limited  extent  of  land,  591. 

excavation  for  purpose  of  rodnoing  grade,  693. 

of  adjoining  land  of  public  street,  598. 

whether  city  constructing  a  sewer  liable,  694. 

whether  municipality  liable  for  consequential  damages,  598. 
Application  of  eaaenent  at  regards  buildings,  604r-609. 

right  does  not  apply  to  buildings  or  artlflcial  structures,  004, 

right  as  to  building  acquired  only  by  grant  of  covenant,  606. 
not  acquired  by  prescription,  606. 

owners  of  adjacent  buildings  no  reciprocal  easement,  607. 

mining  near  land  that  has  been  built  upon,  606. 

building  on  land  that  has  been  excavated  in  mining,  600. 
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SUPPORT,  LATERAL-  continued. 
Care  and  tkill  in  excavating,  610-610. 

party  ezcavating  should  aotifj  owner  of  building,  610. 
when  damage  to  land  not  caused  by  weight  of  building,  ttll. 
duty  of  owner  of  building  to  protect  it,  613. 
forma)  notioe  not  required  of  party  excavating,  618. 
ordinary  ekill  and  care  required,  614. 
liability  arises  for  lack  of  ordinary  care  and  skill,  61S. 
one  not  required  to  protect  his  neighbors'  building,  61S. 
negligence  and  lack  of  skill  a,  question  for  the  jury,  617,  618. 
responsibility  when  work  done  bv  independent  ooutractor,  610. 
Iktmagef  recoverabU,  830-631. 

limited  to  injury  to  land  itself,  690. 

diminution  of  the  value  of  the  land,  631. 

where  land  is  washed  away  to  obtain  gold,  622. 

when  recoverable  for  injury  to  both  land  and  buildings,  62S. 

not  liable  for  injury  to  neighbor's  feelings.  634. 

when  party  claiming  damages  has  done  any  contributory  act,  SSS. 

defense  that  injury  was  occasioned  by  act  of  third  party,  636, 

cause  of  action  accrues  when  damage  sustained,  637. 

not  upon  the  removal  of  BUpporti,  637. 
new  fall  of  land  and  new  cause  of  action,  028, 
when  right  of  support  protected  by  injunction,  63B. 

only  when  serious  injury  is  imminent,  080. 

form  of  injunction  in  such  case,  681. 
SUPPORT,  SUBJACENT,  eatement  of.  607-608. 

exists  in  favor  of  surfac-e  land  against  mineral  estate  beneath,  (97. 
for  upper  strata  of  minerals  against  underlying  strata,  908. 
may  be  released  by  apt  words,  500. 

owner  of  minerals  may  take  tbera  by  fumisbing  other  support,  600. 
between  different  portions  of  a  building,  601. 
no  right  to  support  of  subterranean  water,  603. 
withdrawal  of  quicksand  by  pumping,  608. 
SURFACE  WATER,  see  Water. 

TACKENQ  two  periods  of  prescriptiTe  use,  2BS. 

TA2ES,  assessing  on  land  evidence  that  it  has  not  been  dedicated  to  public, 

434 
TELEGRAPH  AND  TELEPHONE  LINEa 

use  of  highway  for  is  an  additional  servitude,  404. 

injury  or  destruction  of  private  property  by,  493. 

distinction  l)etween  use  of  streets  in  city  and  roads  [n  coon^,  4W. 

easement  of  electric  raUway  paramount  to,  407. 
TENANT  AT  WILL  may  maintain  action,  878. 
TENANT  IN  COHHON  cannot  by  his  sole  act  create  easement.  334. 

may  acquire  easement  over  land  of  co-tenant  held  in  severalty,  168. 
TOWN  may  acquire  by  prescription  way  appurtenant  to  burial  gnxiad,  46B. 

See  Municipal  Cokpobations. 
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arhang  ttnotber's  I&nd,  177. 

in  highway  belong  to  abutting  owner,  479. 

injur;  of,  by  electric  light  companies,  4S5. 
TUBNFIKE  ROAD  ie  a  public  highway,  421. 

use  of  highway  for,  not  an  additional  burden,  479, 
TURNPIKE  TOLL  not  an  easement,  4. 

UNTIT  OF  DOMINANT  AND  SERVIENT  TENEMENT,  88(J-887. 

extittguiahefl  eaaement,  883. 

no  one  oan  have  an  easement  in  land  he  owns,  835. 

ownerehip  of  the  two  estates  must  be  co-exteneive,  83ft. 

subsequent  reviTal,  887- 
USER  period  required  to  establish  easement  by  prescription,  108-168. 

what  adverse  user  is  requisite,  184-178. 

by  license  or  permission,  179-166. 

interruption  of  and  resistance  to,  187-169. 

extent  of  right  acquired  by,  300-203. 

as  showing  acceptance  of  dedication  to  public,  4S0-4S3. 

VARIANCE  from  way  on  account  of  its  condition,  206. 
VENTILATION,  right  of,  may  1>b  an  easement,  12, 
VIEW,  no  action  for  obstructing,  683. 

of  neighbors  house  from  street,  B84. 
WATER  not  a  profit  d  prendre,  not  being  a  product  of  the  soil,  55. 
subterranean,  landowner  no  right  to  the  support  of,  602. 
Flowing  atreama  and  surface  water  distinguished,  736-786. 
right  to  natural  flow  of  stream  an  easement,  72S. 
rules  of  law  as  to  flowing  streams  aod  surface  water  different,  T30. 
water-course  has  a  channel  and  banks.  737. 
sarface  water  has  no  channel.  727,  72D. 
when  spring  Ijecomes  a  water-course,  7S8. 
flood  water  is  part  of  stream,  729. 
stream  spreading  out  into  a  swamp,  739. 

flowing  again  into  a  channel.  729. 
surface  water  in  a  definite  channel,  730. 
flood  water  having  no  definite  channel.  731. 
surface  water  from  freshets  and  rains,  781. 
flood  water  sometimes  held  to  be  surface  water.  783. 
exceptional  coses  of  great  rivers  overflowing,  738. 
riparian  owner  may  confine  water  to  channel,  784. 

but  cannot  go  upon  another's  land  for  this  purpose,  780. 
inlet  from  sea  not  a  water-course,  786. 
OamerOiip  and  «w  offiotcing  water,  787-7M. 
riparian  owner  does  not  own  water.  787. 
use  of  water  of  stream  a  natural  rieht  attached  to  the  aoll,  787. 
riparian  owners  on  opposite  sides  of  atream,  788, 

have  DO  exclusive  title  to  any  part  of  the  water,  788. 
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WATER — eontinued. 

wbeie  river  flows  in  distinct  cbannelB,  789, 
legial&tive  grant  of  exclusive  riglit  to  stream,  7^ 
title  not  acquired  bjprior  appropriation,  741. 

except  in  a  few  StateB,  743. 

under  mill  acts  in  several  States,  743. 
nse  for  drink  and  ordinarj'  domestic  purpoaee,  744. 

and  for  wateriug  cattle,  744. 
for  the«e  purposes  riparian  owner  maj  nse  all  thewater,  741. 
for  other  than  aiicfa  purposes,  right  is  limited,  745. 
extraordinary  usee,  745. 

use  for  manufacturing,  if  returned  undiminished,  74ft. 

without  unreasonable  detention,  746. 
inhabitants  of  town  or  Tillage  on  stream  mstj  use  it,  747. 
diversion  of  stream  to  supply  neighboring  town,  748. 
riparian  owner  selling  water  for  business  purposes,  74S,  7S8. 
railroad  company  taking  water  for  engines,  7S0. 
size  and  capacity  of  stream  of  importance,  751. 
use  for  irrigating  land,  753. 
nominal  damages  for  diversion  of  water,  764. 

though  no  actual  injury  shown,  7S4. 
Fotluti&n  of  itream.  755-758. 

injunction  to  restrain  and  damages  at  law,  754. 
occasioned  by  mining  operations,  756. 
(rf  water  percolating  in  soil  and  not  escaping,  7S7, 
doctrine  of  prior  appropriation  as  affecting,  766. 
SighU  at  to  aur/cux  witer.  758-778. 
common-law  rule,  769-761. 

owner  of  upper  estate  may  withhold,  7^, 

owner  of  lower  estate  may  repel,  759,  7G0. 

but  may  not  go  upon  neighbor's  laud  to  do  It,  701. 
civil-law  rule,  763. 

lower  estate  owes  serritude  to  receive,  763. 

owner  of  upper  estate  cannot  withhold,  762, 

applies  only  to  surface  water  naturally  collected,  768. 
not  to  water  artifldally  collected,  768. 
diachai^  of  in  undue  and  unnatural  quantities,  764. 

water  collected  in  ditch,  764. 
GOmmoQ-law  rule  modified  in  some  cases.  7SS. 
flowage  in  natural  ways  and  quantities,  706. 
tipper  proprietor  may  drain  his  land  by  ditcheo,  767. 
right  of  drainage  for  any  legitimate  use,  788. 

for  purpose  of  building.  769. 
mle  of  natural  drainage  does  not  apply  in  oitiee,  770. 
watOT  from  roof  falling  on  another's  land,  771. 
tailroad  obstructing  flow  by  embankment,  773. 

maj*  erect  solid  embankment  under  common-law  rule,  778. 

under  civil-law  mle  must  not  obrtruot  natoial  flow,  774. 
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WATER  ~-  continwd, 

mnnidpal  carporation  has  no  greater  right  to  divert,  775. 

not  liable  for  diverting  bj  nusiiig  grade,  778. 

cannot  extend  culvert  be jond  limit  of  hJgliwi^,  777. 

not  liable  for  injury  by  water  mnning  down  stoeet,  T78k 

offlceiB  of,  protected  in  making  highway  safe,  77B. 
SighU  aa  to  percolating  and  suUerronain  water,  780-786. 
no  correlative  rights  as  to,  760. 
belongs  to  owner  of  land,  761. 
one  may  dig  or  excavate  on  his  own  land,  783. 

thoDgh  he  thereby  deetroyn  his  neighbor's  well,  7(& 

though  tbe  motive  wa:.  to  injure  his  neighbor,  788. 

though  he  has  granted  the  easement  of  tbe  well,  781. 
no  right  to  draw  from  a  stream  by  percolation,  786. 
eubterraneaii  water  in  a  defined  chaimel,  78fl. 
SighU  acquired  by  grant,  787-79S. 

perpetual  easement  to  overflow,  an  interest  in  land,  787. 

instrument  in  writing  necessary  to  pass,  787. 
easenient  in  water  privilege  by  implied  grant,  768. 
no  easement  of  flowage  by  implied  grant  upon  severanoe,  780: 
depend  upon  intention  of  parties  as  expreeaed  in  deed,  7W. 
water  power  aufficient  for  specific  mill  or  machiner;,  791. 
grant  of  use  of  stream  by  riparian  owner,  793. 
grant  defined  by  deed  or  use,  783. 
Sightt  acquired  by  prescription,  TSl-610. 

right  to  use  water  of  stream  may  be  acquired  by  preacriptlon,  7H. 

right  to  divert  water  from  channel,  795, 

right  to  detain  water  by  drain,  796. 

right  to  consume  water  of  streau^  797 

diversion  must  be  by  adverse  act,  798. 

for  flow  of  water  through  artificial  water-course,  799. 

of  drainage  through  ditch  or  canal,  799. 

right  to  set  bock  water  over  another's  land,  800. 

extent  of  easement  of  flowage  by  prescription,  801. 

by  dam  of  a  fixed  height,  803, 

right  to  flow  as  high  aa  dam  will  raise  water,  808. 
to  UBS  flaah  boards  on  dam,  604. 

during  certain  months  of  year,  804. 
no  easement  for  tbe  flow  of  surface  water,  805. 
right  to  have  rainwater  drop  from  eaves,  806. 
use  of  artificial  water-course  for  temporary  purpose,  807. 
substitution  of  artiflciul  channel  for  natural,  806. 
exchange  of  easement  by  parol,  809. 
change  in  level  of  lake  or  pond,  810. 
WATER  PIPES,  for  public  use,  highway  may  be  used  for,  499. 
WATER  PRIVILEGE,  incident  to  grant,  of  a  mill,  31, 
easement  In,  by  Implied  grant.  766. 

right  of  flowage  does  not  arise  upon  severance  of  estate,  769. 
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WATER  PRIYILEOE  —  conKnuwi. 

gnnta  of  power  depend  upoD  tnteaticm,  790. 

right  to  mftiDtain  dam  at  certain  height,  790. 

power  suffloient  to  operate  mill  or  roacbiner;,  791. 
WATS,  are  appurtenant  to  land,  when  BO  in  fact,  IB. 

appurtenant,  are  appurtenant 'to  everj  part,  80. 

when  in  groee  and  not  appurtenant.  81,  46. 

are  in  groaa  when  neither  termini  in  grantee's  land,  8S> 

incident  to  cortain  land,  are  appurtenant,  40. 

when  Appurtenant,  paee  with  the  land,  97. 

reserved,  whether  in  fee  or  easements,  08. 
WATB  BY  GRANT, 

Whether  of  fee  or  only  of  an  eaaetnent,  804-296. 

private  way  defined,  204. 

cannot  be  created  by  parol,  301. 

cannot  be  transferred  by  livery  of  possession,  S04. 

parol  evidence  not  admisdble  to  prove  grant  or  reserratton,  900. 

grant  need  not  be  by  exprees  words,  200. 

whether  deed  pasBee  the  fee  or  an  easement,  307. 

grant  of  a  way  passes  an  easement  only.  208. 

gran^  of  the  nse  of  a  way  passes  an  easement  only,  90S. 

deed  with  restriction  for  certain  use  paeeee  the  fee.  310. 

right  of  way  of  railroad  as  easement  only.  211,  SIS. 

between  surface  and  underground  strata,  210. 

between  different  portions  of  same  building.  317. 

by  mutual  covenants  of  adjoining  owners  for  use  of  stairs,  etc.,  81& 

license  in  nature  of  easement  to  uae  etairs,  319. 

grantor  who  has  parted  with  title  cannot  create,  291. 

conveyance  of  land  bordering  way  passes  no  easement,  229. 

in  land  already  conveyed  by  force  of  subsequent  recital,  228. 

one  tenant  in  common  cannot  create,  234 

lessee  cannot  create,  234. 

lessee  for  years  may  grant  right  of  way  dnring  his  term,  22S. 

grant  of  land  bounded  on  ways  passes  title  to  the  centre,  89S. 
Iv^iedfrom  bouTidary  by  way,  32T-2S0. 

implication  on  a  construction  of  the  grant,  238. 

no  implication  that  nay  exists  if  grantor  does  not  own  the  way,  998. 
that  street  is  open  for  travel,  320. 

do  not  exist  because  land  adjoins  way,  380. 
injplied  from  eonmyance  bg  map  or  plan,  381-2S0. 

exhibition  of  plan  at  time  of  sale.  883, 

tiiere  must  be  something  to  show  intention  to  dedicate  land  for  way,  288. 

plan  or  map  becomea  a  part  of  the  conveyance,  984. 

plan  showing  open  space  or  square.  335. 

plan  of  land  bordering  on  creek.  386. 
Orantor  eatoppedto  deny  exUtence  of,  287-349. 

represented  by  deed  or  plan  as  existing.  387. 

otherwise  if  a  plan  is  by  municipal  oEBces,  388. 
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WATS  BY  GRANT  —  eonHnwd. 

rale  doee  not  appl;  in  case  of  sale  by  execnton,  3SB. 

implied  in  case  etieet  repreeented  as  never  accepted,  241, 

Btreeta  repreeented  are  dedicated  to  owners  of  lota,  34S. 
Dedication  to  ptMio  or  private  u*e,  248-246. 

is  complete  upon  delivery  of  deed,  248. 

ot  pnrcbaaer  of  land  bounded  upon  public  street,  944. 

after  discontinuance  of  highway  by  act  of  law,  849. 

disoontinuance  of  highway  does  not  defeat  grantee's  right)  246. 
SkOent  of  right  granted.  247-258. 

not  necessarily  implied  in  all  ways  upon  plan,  247. 

pnrchaBer  not  limited  to  way  on  which  land  bounds,  348> 

in  continuous  way  laid  out  at  different  times,  249, 

easement  not  lost  by  non-uaer,  260. 

in  open  space  nut  designated  as  a  way,  291. 

tLere  must  be  a  distinct  specification  of  the  right,  203. 

easement  in  way  as  it  exitrta  at  the  time,  368. 
WATS  BY  IMPLIED  GRANT  upon  Beverance  of  tenement,  264-S6S. 


must  be  reasonably  necessary,  26S. 

where  intention  is  shown  to  reserve  right  of  way,  2M. 

word  "  appurtenances"  adds  nothing  to  effect  of  deed,  SOT. 

used  in  describing  portaon  of  severed  estate,  2S8. 

has  effect  when  applied  to  an  existing  way,  308. 
words  granting  all  ways  "  used  or  enjoyed,"  2Sft. 

this  distinction  disapproved,  2G8,  260. 
when  way  is  deflned  by  the  conveyance,  Wl. 
rule  that  way  must  be  strictly  necessary,  202. 
exception  to  rule  in  caae  of  division  of  a  building,  3A8. 
way  regarded  as  a  continuous  and  apparent  easement,  264. 
exception  to  general  rule  in  case  of  an  enclosed  road,  360. 
WAYS  BY  PREaCBIPTION. 
Bow  EHabliAed.  266-281. 

by  use  with  knowledge  of  the  owner,  366. 

1^  use  so  open  that  knowledge  Is  implied,  266. 

when  nse  is  adverse,  open  and  continuous,  267. 

r^iulatad  by  statute  in  several  States,  268. 

use  must  be  adverse  under  claim  of  right,  269. 

when  way  is  kept  open  for  owner's  own  use,  270. 

evidence  of  actual  use  every  year  not  necessary,  271. 

occasional  use  not  sufficient,  271, 

claimant  need  not  be  the  only  person  using  the  way,  372. 

may  be  acquired  though  other  persons  have  right  by  grant,  878. 

when  use  is  in  common  with  the  public,  374. 

evidence  of  a  beaten  visible  path,  273. 

repairs  by  claimant  of  way,  276. 

on  division  line  by  adjacent  owners,  377. 

where  one  has  way  by  grant  for  certain  purpoeee,  378. 
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WAIB  BY  PRESCRIPTION  —  a>ntinued. 

may  acquire  right  for  other  piuposea  by  prescription,  878. 

not  acquired  -when  gate  acroBS  way  ie  kept  locked,  379. 

over  location  of  a  railroad,  280. 

not  along  track  of  a  railroad,  381. 
When  the  uae  itpermitaiveonlg.  289. 

no  right  acquired  by  use  for  any  length  of  time,  383. 

when  UM  began  under  a  mere  license,  283. 

one  entering  as  the  tenant  of  another,  384. 

orer  unencloeed  land  of  a  public  building,  385. 

orer  unenclosed  woodland,  388. 

unleea  there  is  some  act  efaowing  claim  of  right,  2S7. 

way  maintained  for  owner's  private  use,  288. 

question  is  for  jury  whether  uae  wai*  under  claim  of  right,  289. 
Setent  of  the  right  acquired,  200-397. 

limited  to  land  actually  occupied,  290. 

cannot  exce«d  user  in  which  it  had  its  origin,  391. 

f<»'  taking  away  wood  cannot  be  used  for  other  purpases,  281. 

limited  to  ordinary  use  made  during  period  of  prescription,  393. 

right  for  all  purposes,  393. 

must  be  definite  in  location,  294. 

tacking  two  periods  of  u«e,  39S, 

variance  from  way  on  account  of  condition  of  it,  390. 

fencing  of  way  not  necessary  to  show  adverse  DM,  397. 
Cnreatricted  grant i: 

when  not  exclusive  grantor  may  use  in  conunon  with  grantee,  87S. 

when  laid  out  by  adjoining  proprietore  mi  the  line,  S80. 

acquired  by  several  cannot  be  changed  by  one,  881. 
Implied  Umitationg,  862-3(18. 

cannot  be  used  except  as  a  way,  38*3,  384, 

railroad  way  cannot  be  used  for  private  pnrpoeee,  8S8. 

purpose  of  deed  to  be  considered,  883. 

parol  negotiations  of  parties  not  lo  be  considered,  886. 

for  specific  purposes  must  be  reasonably  convenient,  887. 

grantor  cannot  interfere  with  privilege  granted,  8S8, 
Con*frued  by  acta  of  parties,  889,  390. 

interpreted  by  a  reference  to  attendant  ciroumetaDCea,  889. 

unrestricted  is  for  all  purposee,  800. 

practical  interpretation  not  alw&ya  evidence  of  intention,  800. 
By  express  terma  of  grant,  355-359. 

grantor  may  impose  any  limitations,  805. 

carriage  way  to  stable  cannot  be  used  for  other  purpoeea,  S50. 

cauiot  be  used  for  all  purposes  when  limitation  ie  for  one,  80S. 

carriage  road  cannot  be  used  for  heavy  teams,  857. 

grant  cannot  be  extended  beyond  its  temu,  858. 

easement  in  street  in  addition  to  its  use  as  highway,  SOS. 
AppurtenOTit  to  particular  land,  860-808. 

cannot  be  used  for  other  land,  860. 
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WA'ra  BY  PRESCRIPTION  —  continued. 

cannot  be  used  for  land  not  abutting.  Ml. 

are  appurtenant  to  dominant  tenement,  869. 

may  be  granted  for  benefit  of  other  eBtatea,  868. 
A^  to  width  extent  ami  time,  864-870. 

must  be  a  anitable  and  conveDient  way,  864. 

wben  width  mentioned  or  shown  upon  map.  80S. 

when  not  defined  by  description  on  map,  886. 

when  not  defined  mast  be  reasonable  for  use  intended,  867. 

limits  to  the  purpoee  for  which  right  was  granted,  S6S. 

if  already  laid  out  may  be  used  to  ite  whole  extent,  869. 

duration  of  right  not  enlarged  by  implication,  S70. 
To  previous  tue,  871,  878. 

depends  upon  terms  of  the  grant,  871, 

when  way  granted  ia  "aa  usually  occupied,"  873, 
Unreatrieled  grant*,  3T8-881. 

may  be  naed  for  any  purpose  whatever,  878-875. 

not  confined  to  the  use  adopted  at  time  of  grant,  871. 

for  any  purpoeo  oonnstent  with  the  grant,  876. 

whether  limited  to  the  use  made  at  tbe  time  of  the  grant,  877. 

grant  of  exclusive  um.  87S. 
■WAYS,  LOCATION  of,  887-854. 

may  be  located  by  parol  agreement,  887. 

swTient  owner  has  the  right  to  locate  in  first  instance,  887. 
otherwise  dominant  owner  may  locate,  887. 

topography  of  premisee  to  be  considered,  888. 

need  be  only  reasonably  necessary,  SS9. 

when  defined  by  existing  route,  340. 

way  resM'ved  not  always  an  existing  way,  S41. 

practical  location  of  way  by  parties,  843. 

aoqoieecence  in  a  particular  location,  848. 

by  use  for  a  short  time,  844. 

used  many  yean  without  objection,  S4S. 

when  two  locations  answer  the  description,  846. 

intention  of  parties  cannot  be  shown  by  parol  evidence,  847. 

that  way  is  impassable  does  not  justify  going  outside  of  it,  848. 

right  of  deviation  when  grantor  has  obstructed  way,  84B. 

right  to  oome  upon  way  at  any  point,  SSO. 

right  to  enter  (xie  place  and  come  out  at  another  on  some  land,  851. 

location  cannot  be  changed  without  consent,  8S2. 

new  way  aubatitnted  for  old,  8fi3. 

location  may  be  determined  in  equity,  854. 
WATS  OF  NECESSITY, 
Fotmded  on  implied  grant  or  reaervaHon,  208-814. 

when  granted  land  is  surrounded  by  other  land,  898. 

over  grantor's  land  to  nearest  highway,  389. 

(or  leasee  or  lenor's  other  land,  800, 

not  in  favor  of  grantee  of  the  State.  801. 
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INDBZ. 

References  are  to  Seotlons. 
WATS  OF  NECESSITT — conHnued. 

over  shore  of  eea  to  wrecked  veeeel,  802. 

founded  upon  an  implied  grant,  not  upon  neceeaitj',  80S. 

gmnt  includea  all  that  is  necessary  to  give  it  effect,  8M. 

excqttion  b>  rule  that  deeds  are  conatmed  hy  their  terms,  BO 

1^  implied  reBerration  or  regjant,  300. 

orer  laud  conveyed  to  railroad,  307. 

none  over  land  taken  by  city  tor  a  park,  808. 

implied  in  partition  between  co-tenants,  809. 
ander  ordpr  of  court,  310. 

overland  setoff  on  execution,  811. 

over  stairs  and  passage-waya,  813. 

over  Burfoce  of  laud  to  get  miner&ls,  818. 

through  surface  of  land  to  mine  beneath,  818. 

cannot  be  acquired  over  stranger's  land,  814. 
What  neeeaaity  i»  reguutfe,  815-832. 

never  implied  because  convenient,  31S. 

neoessitf  need  not  be  strict  but  reasonable  (wly,  81(L 
need  not  be  absolate,  816. 

in  case  granted  land  adjoins  public  road,  817. 

where  one  can  get  to  granted  land  through  his  own,  81& 

where  one  has  a  way  by  grant  or  reservation,  819. 

where  land  is  surrounded  on  three  sides  by  the  sea,  830. 

in  case  grantee  has  agreed  not  to  claim  way,  831. 

may  bo  enforced  after  grantor  has  conveyed  to  anotim,  828. 
Emtent  of  vxiy  implied.  S23-;i3a. 

must  be  requisite  for  the  beneficial  use  of  the  land,  838. 

usually  one  for  all  purposes,  834. 

whether  limited  to  neeesaity  existing  at  time  of  grant,  SSS. 

for  all  purposes  for  which  the  land  is  to  be  used,  836. 
Location  and  change  of  way,  837-383. 

grantor  may  locate  the  way,  837. 

must  meet  the  neceeaities  of  the  dominant  estate,  828. 

must  be  a  conveuient  way  over  a  definite  course,  829. 

when  once  located  cannot  be  changed,  830. 

only  one  way  to  the  same  close,  88t. 

cannot  be  enlarged  or  made  more  burdensome,  883. 

one  entitled  to  w^^y  must  keep  to  it,  833. 

unless  owner  of  servient  tenement  obstructs  ft,  888. 
Duration  of  the  right.  884-830. 

ceases  when  the  necessity  ceases,  884. 

release  of  right  by  dominant  owner,  SSG. 

may  cease  in  consequence  of  other  conveyances,  886. 
WATS,  OBSTRUCTION  OF. 
17m  in  general,  891-894. 

owner  of  soil  retains  full  dominion,  891. 

Ti^t  carries  only  necessary  incidents,  899. 

grantor  must  not  obstruct  enjoyment  of  the  rl^t,  808. 
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Beferances  are  to  Sections, 

WATS.  OBSTRUCTION  OF— continwd. 

own^  of  land  m&y  ute  it  subject  to  the  right  of  way,  8H. 
Covering  viih  buildings,  390-899. 

l&Ddowner  maj  cover  paMage-way  with  building,  895. 
rule  the  same  whether  wajr  defined  or  not,  896. 
DO  implied  right  tbat  passage-w&jr  be  left  open  to  light,  897. 
otberwiae  if  deed  shows  intention  to  keep  it  open,  898. 
toy  windows  over  pasmge-wa;,  889. 
Erecting  galea  and  ban,  400-111). 

whether  gates  or  bare  are  an  obatmctioii,  400. 

a  question  (or  the  jury,  401. 
DC  implication  that  way  is  to  be  kept  free  from  gatea,  403. 
provision  that  way  shall  not  be  obstructed,  403. 
way  granted  "  as  now  laid  out,"  404. 
way  with  free  ingress  and  egress  at  all  times,  40S, 

does  not  exclude  gate,  40R. 
gste  where  way  intersects  public  road,  40S. 
gates  and  bars  a  reasonable  protection,  407, 
duuqging  ponition  of  gate,  408. 
landowner  under  no  obligation  to  fence  way,  409. 
owner  of  right  not  entitled  to  fence  way,  410. 
provision  that  way  shall  be  fenced,  411. 
owner  of  easement  required  to  keep  gates  dosed,  413. 
gates  and  bars  a  reasonable  limitation  of  right  of  way,  413. 
landowner  may  ose  the  land  so  that  way  is  not  obstmcted,  414^ 
■way  bj  prescription  meaxured  by  its  use,  415. 

owner  may  generally  put  up  ^tes,  41&. 
way  for  agricultural  purposes  may  be  closed  by  gate,  417. 
whei«  way  is  used  only  at  uncertain  intervals,  418, 
doors  and  gatee  in  towns  may  swing  over  way,  419. 
H^Miraof.  811-888. 

Right  to  make  implied  in  grant,  611, 

dominant  owner  may  enter  servient  eetate  to  make,  814. 

may  enter  to  construct,  813. 

has  the  right  to  make  fit  for  use  Intended,  816. 

may  improve  to  make  more  convenient,  817. 

(mission  (or  many  years,  does  not  deprive  of  right,  818. 

catting  ditches  to  improve,  819. 

DO  personal  obligation  to  make,  831. 
aeiTient  owner  under  no  obligation  to  make,  833,  881. 

when  entitled  to  reasonable  notice  of,  835. 
owners  in  common  may  each  make,  839. 
WELI4  one  may  dig  on  his  own  land  thoogh  he  destroys  his  neighbor's, 

though  his  motive  is  to  injure  his  neighbor,  783. 
grant  of,  does  not  prevent  his  cutting  off  the  water,  784. 

by  digging  well  on  his  own  land,  T84. 
"WHABF,  use  by  public  of  private  way  to,  regarded  as  permiaslvs,  478. 
WIDTH  of  way  granted  or  acquired  by  use,  SS4-ST0. 
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INDEX. 

References  are  to  Se<^oiis. 
WIDTH  —  ooTitinued. 

suitable  and  convenient  when  limits  not  Bxed,  864. 
when  mentioned  in  deed  or  shown  on  map,  96S. 
not  d«fiiied,  may  be  contracted  by  landowner,  860. 

must  be  reasonable  for  nse  intended,  887. 

limited  to  purpose  of  the  waj,  86S. 
whether  gates  or  bars  maj  be  erected  la  way,  401,  408. 
of  highway  not  defined  by  dedication,  464. 
WINDOWS. 

implied  corenants  agidnst  ob«tructing,  555. 
rto  implied  grant  of  light  and  air,  658,  059. 

because  Of  windows  in  honae  coDveyed,  658,  559. 
bnilding  with  windows  fronting  street,  565. 

has  an  implied  right  to  light  and  air  from  sti'eet,  06B. 
in  building  granted  for  specific  purpose,  066. 
of  leased  building  opening  into  well,  670. 
implied  grant  of  use  in  leased  building,  670-S7S. 
opening  overlooking  premises  of  another,  679. 
of  neighbor,  one  may  obetruct  at  any  time,  079. 

motive  in  obstructing  immaterial,  660,  681, 
though  shown  to  be  malicious,  683. 
In  party-toaOa,  687-695. 

neither  owner  has  the  right  to  make,  687. 
party-wall  means  a  solid  wall,  087. 
an  additional  burden,  688. 

when  intention  otherwise  ia  shown  by  contract,  690. 
opening  may  be  restrained  by  injunction,  691. 
either  party  may  close  up,  693. 
right  to  open  or  maintain  not  implied,  098. 
in  addition  to  party-wall,  703. 
WOODLAND,  way  by  prescription  through.  386. 

in  some  States  not  acquired  unless  use  is  adverao,  287. 
use  by  public  of  road  through,  does  not  create  puldic  rights  4 

whether  to  be  regarded  as  permisBfve,  476, 
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